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687.  I  3193.  Denial  by  articles. 

f  dl94a.  Form  and  sufElclency. 
§  3194b.  Defective  denials. 

j68&  I  3195.  Denial  of  the  agreement  aUeged. 

689.  §  3196.  Another  form. 

690.  I  3197.  Another  form. 

.    •    .  691.  I  3198.  Controverting  conditions  precedent. 

692.  §  3200.  Denial  of  deed. 

698.  §  3202.  Denial  of  conditional  delivery. 

694.  S  3203.  Denial  of  demand. 

695.  I  3205.  Denial  of  falsity. 

696.  I  3206.  Denial  of  fraud. 
.697.  f  3208.  Another  form. 

698.  8  3210.  Special  denial  of  part  performance. 

6691  8  3211.  Denial  of  partnership. 

700.  8  3212.  Of  representations. 

701.  I  3213.  Of  sale. 

702.  8  3214.  Of  a  trust 

708.  8  3215.  Another  form. 

^  704.  8  3216.  Denial  on  Information  and  b^ief. 

705.  8  3222.  Denial  of  luiowledge  sufficient  to  form  a  belief. 

706.  8  3228.  Another  form  —  Under  Ohio  practice. 

707.  8  3228w  Denial    of    knowledge,    explaining   cause   of 

Ignorance. 

CHAPTEE  m. 

FORMS   OF   SPECIAL   PLEAS. 

Form  708.  8  8280.  Accord  ai^d  satisfaction, 

709.  8  3233.  Alteration  of  contract  releasing  guarantor. 
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711.  8  3239.  Arbitration  and  award. 

712.  8  3241.  Bankruptcy. 

713.  8  3244.  The  same  — By  composition  deed. 

714.  8  3246.  Compromise. 

715.  8  3247.  Ch:^it  unexpired. 
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717.  8  3265.  Duress. 

718.  8  8267.  Former  Judgment 

719.  8  3277.  Fraud. 

720.  8  3279.  Infancy  of  plaintiff. 

721.  8  3280.  Infancy  of  defendant. 

722.  8  3282.  Marriage  of  plaintiff. 
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Marriage  of  defendant. 

The  same  — After  the  contract  and  before  the 
action. 

MiBjoinder  of  parties. 

Misnomer. 

MisUke. 

Nonjoinder  of  a  necessary  party  {rialntiff. 

Of  owners  in  action  between  tenants  te  com- 
mon. 

Of  a  coadministrator. 

Of  one  who  was  a  party  to  the  contratil. 

Payment. 

Payment  by  note. 

Payment  by  bill  accepted  in  dischargtft,  whidi 
plaintiff  has  lost 

Payment  in  services. 

Release. 

Statute  of  Frauds. 

Statute  of  Frauds  —  Another  form. 

Agreement  not  to  be  performed  wlthtft  k  year* 

Another  form. 

Agreement  in  consideration  of  marriage. 

UUra  vires  corporation. 

Statute  of  Limitations. 

Statute  of  Limitations  —  GaL  Code,  |  4B8. 

Tender. 

Payment  as  to  part,  and  tender  as  to  tesidnai 

Denial  as  to  part,  and  tender  as  to  residue. 

Want  of  capacity  —  Alien  enemy. 

Assignment. 

Denial  of  plaintiff's  corporation. 

Denial  of  trusteeship. 

Denial  of  subscription  to  stock. 

Denial  of  interest  —  Stock  sold. 

Denial  of  official  capacity. 

Partnership  of  plaintiff. 

Partnership  of  defendant 

Want  of  consideration  —  Common  form. 

The  same  —  That  the  debt  was  for  money  lost 
at  play. 

The  same  — That  note  was  given  to  compound 
a  felony. 

Want  of  Jurisdiction  of  the  person. 

The  same  — By  a  foreign  corporation. 

Want  of  Jurisdiction  of  the  subject 
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COUNTERCLAIM. 
Fdrm  768.   I  8868.   Counterclaim  alone. 
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CHAPTER  V. 

SBVBBAL    DBFBN8B8. 
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CHAPTER  II. 
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768.  i  8894.  Invalidity  of  an  award. 
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BY  TABLE  OF  CONTENTS. 

CHAPTER  Vi. 

ANSWERS  ON   INSURANQB. 
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CHAPTER  XI. 

AN8WBR8  UPON  WRITTEN  INSTRUMENTS  FOR  THE  PAY- 
MENT OF  MONET  ONLY. 

Form  805.    |  8477.    Bills  of  exchange  —  Denial  o^  acceptance. 
806.    fi  3478.    That  acceptance  was  unauthorised. 
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WwBk  807.  I  S479.  Denial  of  presentment 

806.  S  3481.  That  acceptance  was  for  accommodation. 

800.  I  3480.  Denial  of  acceptance,  presentment  and  protest 

810.  §  3487.  Controverting  excuse  for  nonpresentmeot 

811.  S  3488.  Payment  before  indorsement 
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ON  BBBACHB8  O^  OONTRAOT. 

CHAPTER  I. 

ON  BUILDING  OONTBAOTS. 

Form  820.   I  854a   W<H-k  not  finished,  and  architect's  CttCillcate 

,   not  obtained. 

CHAPTER  II. 

ON  OHABTEBPABTIB& 
Wwm  808.    i  8660.    Denial  of  offer  to  perform. 

CHAPTER  m. 

ON  COVENANTS. 

Form  827.    I  8662.    Denial  of  covenant. 
82a    I  8668. .  Denial  of  breach. 

CHAPTER  IV. 

ON  BMPLOYMBNT. 
Form  829.   I  8667.    Denial  of  contract 

880.  I  8668.    Denial  of  irfalntlff's  performance, 

881.  I  8669.    Performance  by   defendant. 
832.    I  3680.    Excuse  for  nonperformance. 
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CHAPTER  V. 

ON  INDEMNITY.  , 

Form  888.   I  8668.   Denial  of  performance.  t 

CHAPTER  VI. 

ON  PROMISE  OF  BIAKKIAOB. 

Form  8S4.   I  8666.    Denial  of  promise. 

885.   I  8667.   Denial  of  plaintiff's  readiness  and   efir  to 

marry. 
886i    I  8668.    Denial  of  iH-each. 

887.  I  8669.  That  plaintiff  was  of  bad  character. 

888.  I  8670.   Another  form. 

CHAPTER  Vn. 

ON  SALE  AND  DELIVERY  OF  OHATTBLS. 

Form  889.   I  8678.   Explaining  contract,  and  showing  a  breach  as 

to  delivery. 

840.  I  8679.   The  same  —  Breach  of  warranty  by  plaintiff* 

841.  I  8680.    The  same,  as  to  quality. 

CHAPTER  VIII. 

ON  SALE  OF  REAL  PROPERTY. 

Form  842.    i  8684.    Denial  of  ligreement 

84&   I  8686.    Denial  of  plaintiff's  performance. 
844.   S  8687.   Breach  of  warranty  to  plaintiff. 

CHAPTER  IX. 

ON  UNDERTAKINGS^  BONDS,  ETa 
Form  846b   i  8689.   Failure  of  considieration. 

SUBDIVISION  THIRD. 

DfJUSISS  TO  THB  PBR80N. 


CHAPTER  I. 

ASSAULT  AND  BATTERY. 

Fcm  S4^  I  8O06.  General  denial. 

847.  I  8006.  Denial  of  battery. 

84a  i  8009.  Self-defense. 

840.  i  8012.  Acts  done  to  preserve  the  peace. 

860.  i  8014.  Defense  of  possession  of  dwelling. 

861.  i  8616.  The  same  —  Resistance  of  entry. 

862.  I  8617.  Justification  by  captain  of  vessel. 

868.    I  8610.   Justification  of  removing  plaintiff  from  Itll- 

road  car  on  nonpayment  of  fare. 
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CHAPTER  II. 

FOR  FALSE  IMPMSONMBNT. 

Form  864.    |  8622.    Denial  of  arrest 

865.  I  8624.    Denial  of  want  of  proper  cause. 

86a    I  362a   Justification  of  arrest  on  suspicion  of  a  felony. 

867.  I  3680.   The  same  — Of  arrest  under  criminal  proceM. 

868.  I  8632.   Justification  by  officer. 

CHAPTBB  m. 

LIBEL  AND  8LANDEIL 

Form  860.    I  8638.    Denial  of  inducement 

860.    I  8641.    Mitigation  —  RepubUcation  of  matter  as  nows. 

86L    I  8644.   Justification  —  Truth     of     publication     where 

charge  is  specific. 

862.    I  86461    Where  charge  is  general. 

868.    I  8647.   Justification  and  denial  of  malice  in  charge  of 

larceny. 

864.  I  864a  Answer  setttng  up  defense  anld  ndtlgatiiig  cir- 
cumstances. 

866.  I  8649.    Privileged  publication. 

866.  I  8660.    Another  form. 

867.  I  8661.    Another  form. 

CHAPTER  IV. 

INJURIES  OAUSED  BY  NBGLIGBNOm 

Form  86a  I  8662.  Denial  of  ownership  and  possession. 

860.  I  8663.  PlaintiflTs  own  negligence. 

870.  I  8666.  Denial  of  possession  of  vicious  dog. 

87L  i  866a  Denial  of  scienier. 
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IN   ACTIONS   FOR   INJURIES   TO   PROPBRTT. 

CHAPTEE  I. 

BAILEES. 
Form  872.    I  8660.    Denial  of  bailment. 

CHAPTER  n. 

OOMMON  GABRIBB8. 

Form  878.  I  8668.  Denial  of  being  a  common  carrier. 

874.  I  8664.  Denial  of  employment. 

876.  I  3666.  Denial  of  receipt  of  goods. 
87a  I  3667.  Of  loss. 

877.  §  3668.  That  contract  was  special. 

878.  S  8672.  Damage  by  plaintiiTs  fault. 
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880.  S  3675.  Denial  of  negligence  in  giving  credit. 

881.  I  3676.  Denial  of  injury. 

882.  i  3677.  Denial  of  injury  from  colliBion. 

CHAPTER  IV. 

SLANDER  OF  TITLE. 
Form  888.    S  8682.    Answer  in  action  for  slander  of  title. 

CHAPTER  V. 

TRDSPASSw 

Form  8841.  I  3683.  Tkrespass  on  land  —  Denial  of  plaintifTs  titta, 

885.  I  3686.  Deaial  of  plaintiff's  possession. 

886.  fi  3601.  Justifying  trespass  —  Fences  defectiye. 

887.  §  3693.  Justification  of  rebuilding  fence. 

888.  I  3695.  Leave  and  license. 

889.  i  3697.  Trespass  on  chattels  —  Denial  of  right  of  pos- 

session. 

890.  S  3698.    Den(al  of  breaking. 

891.  S  3699.    Denial  of  taking. 

892.  I  3701.    Justifying  trespass  by  virtue  of  requlsitidii  of 

claim  and  delivery. 
803.    I  3703.    Justification  under  executi<m. 
894.    I  3704.    Justification  of  breaking  plaintift's  hovs^  bj 

virtue  of  search  warrant 

SUBDIVISION  FIFTH. 

FOB   THE   POSSESSION    OF   SPECIFIC   PROPBRTT. 

CHAPTER  I. 

PERSONAL  PROPBETY. 

Form  805.  I  8705.  Ck>nverBion  —  Denial  of  plaintilTs   ownenhip. 

806.  I  3707.  Denial  of  bailment. 

807.  I  3706.  Lien  upon  goods  detained. 

808.  §  3710.  Lien  for  serrices. 
800.  S  3717.  Caaim  and  delivery. 

000.  S  372a    Title  in  another  than  plaintiff. 

001.  I  3720.    Defendant  part  owner. 

002.  S  8781.   Justification  of  taking  by  defendant  bb  sheriff. 

CHAPTEB  n. 

EJECTMENT. 

Form  008.   S  8782.    Answer  containing  special  denials. 

004.  I  8743.    Denial  of  title. 

005.  I  8744.    Answer  containing  several  defenses. 
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JTorm  910.  I  3791.  Denial  of  mortgage  by  purchaser. 

911.  i  3816.  Mortgage  not  recorded  —  Denial  of  DOtlo6b 

912.  i  3817.  Mortgage  not  assigned. 
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915.  I  3820.  Equity  of  redemption  not  assigned. 
916).  f  3821.  Answer  setting' up  a  Judgment 
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NUISANCES. 
IPonn  917.   I  8822.    Denial  of  plaintirs  tiUe. 
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PARTITION. 
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ACTIONS  FOR  DIYOROB. 
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IN  STATUTORY  AOTIONS. 
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ANSWERS   IN   FORCHBLB   ENTRY   AND   UNLAWFUL 

DETAINER 

Form  844.   I  8884.   For  forcible  entry  and  detainer. 
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SUMMON& 
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I  8906.  How  made. 

I  8907.  By  publication. 

I  8908.  Sufficiency  of. 

S  8900.  Change  In,  not  admlarihte. 
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SUBDITISION  SIXTH. 

FOB  THB  OONYBRBION   AND   FOR  THB   P088BS8ION   OF 

8PBOIFIO  PBOPBRTY. 


CHAPTER  I. 

PSB80NAL   PROPBRTY. 

I  9008.  For  eonTtnion  —  common  form.i 

Form  No.  534. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  day  of  ,  18..,  the 

plaintiff  was  lawfully  possessed  of  [briefly  describe  the  goods], 
his  property,  of  the  vaiue  of dollars. 

IL  That  on  said  day,  at ,  the  defendant  unlaw- 
fully took  and  carried  away  said  goods  and  converted  and  dis- 
posed of  the  same  to  his  own  use,  to  the  damage  of  the  plaintiff 

dollars. 

[Demand  of  Judombnt.] 

f  MM.  The  same  —  another  form. 

Form  No.  535- 

[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the   >. day  of   ,  18. .,  he 

was  the  owner  of    [describe  the  property],  of   the  value  of 

. . . . « dollars,  and  was  then  entitled  to  the  immediate 

possession  of  the  same. 

II.  That  on  ^d day  of  ,  18. .,  at 

,  the  defendant  then  being  in  possession  of  said 

goods,  unlawfully  converted  and  disposed  of  the  same  to  his 
own  use,  to  the  damage  of  the  plaintiff dollars. 

[Demand  op  Judgment.]  * 

1  Approved  in  Sawyer  v.  Bobert8<Hi»  11  Mont.  422;  Keanett  v. 
Peters,  64  Kan.  119;  45  Am.  8t  Rep.  274. 

9  If  the  plaintiff  desires  to  recover  for  the  time  spent  and  money 
expended  in  endeavoring  to  find  and  obtain  possession  of  the 
VoL  U  — 1 
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I  dlOO.  ConTersion  defined.  The  rule  is  that  any  unlawful 
interference  with  the  property  of  another^  or  exercise  of  do- 
minion over  it  by  which  the  owner  is  damnified,  is  sufficient 
to  maintain  the  action.*  Every  unauthorized  assumption  of 
dominion  oyer  property  in  hostility  to  the  right  of  the  true 
owners  is  a  conversion.^  The  principle  is  appUed  to  the  case 
of  an  infant  obtaining  goods  by  fraudulent  representations  as 
to  his  age;^  or  to  a  case  of  vendor  retaking  goods  after  delivery;* 
or  of  a  factor  disobeying  instructions  of  his  principal;^  or  of  a 
pledgee  of  a  stock  of  goods  selling  without  due  notice  to 
pledgor;*  or  of  subsequent  sale  of  shares  purchased  under  sus- 
picious circumstances;*  or  of  note  deposited  by  one  bank  in 
another  for  collection,  and  diverted  to  payment  of  antecedent 
debt;^*  or  of  money  intended  for  payment  of  notes,  and  seized 
by  the  holder  without  giving  them  up;**  or  of  property  wrong- 
fully intermixed;*^  or  of  property  seized  under  void  process;** 
or  of  property  to  be  returned  if  not  paid  for  by  a  certain  time;** 
or  of  property  obtained  by  fraudulent  representations;**  or  of 
property  obtained  in  exchange  for  a  void  note.**    A  sale  of 

property,  under  section  8386  of  the  California  Civil  Code,  he  should 
specially  allege  the  fs^cts.     In  such  case,  add  to  the  preceding 

forms  the  following:   III.  That  the  plaintiff  properly  spent 

days'  time,  and  expended dollars  In  pursuit  of  said  prop> 

erty,  and  that  the  time  so  spent  was  reasonably  worth  

dollars. 

8  Latimer  v.  Wheeler,  1  Keyes,  468. 

4  Bovce  V.  Brockway,  81  N.  T.  490;  also.  Dodge  v.  M^er,  61  OaL 
400;  Velslan  v.  Lewis,  15  Oreg.  539;  8  Am.  8t  Bep.  184;  Bamsley 
V.  Beezley,  11  Oreg.  51;  Union  Btock-yard,  etc.,  00.  v.  Mallmryt  157 
111.  664;  48  Am.  8t  Rep.  841. 

B  Bckst^n  V.  Frank,  1  Daly,  884. 

6  Huelet  V.  Beyns,  1  Abh.  Pr.  (N.  8.)   27. 

7  Scott  V.  Bogersy  81  N.  Y.  679. 

sjoroslauski  v.  Saunderson,  1  Daly,  282;  Brass  v.  Worth,  40 
Barb.  648;  Campbell  v.  Parker,  9  Boew.  322;  Q^iet  v.  Howland, 
46  Barb.  560;  80  How.  Pr.  860;  Clarke  v.  Meigs,  10  Boaw.  887. 

•  Anderson  v.  Nicholas,  28  N.  Y.  600. 

10  Potter  V.  Merchants'  Bank,  28  N.  Y.  641;  86  Am.  Dec.  278. 

ii  McNanghton  v.  Cameron,  44  Barb.  406. 

u  Morgan  v.  Gregg,  46  Barb.  188. 

IS  Kerr  v.  Mount,  28  N.  Y.  659;  Hicks  v.  Cleveland,  88  Barb.  578. 

M  Person  v.  Clver,  29  How.  Pr.  482L 

uOary  v.  Hotalllng,  1  Hill,  811;  87  Am.  Dec.  828;  Olmsted  v. 
HotaiUng,  1  Hill,  317;  questioned  In  Roberta  v.  Bandei,  8  Sandf. 
707. 

10  Loeschigh  v.  Blum,  1  Daly,  40. 
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property  by  inBured  after  an  abandonment  is  converaion.^^  So 
a  sale  of  property  by  a  manufacturer  after  delivery  to  the  plain- 
tifF  is  a  conversion.^^  The  same  is  true  of  a  sale  by  one  tenant 
in  common  of  the  entire  chattel,  followed  hy  exclusive  claim 
and  dominion  in  the  purchaser.^®  Where  a  commission  mer- 
chant places  goods  consigned  to  him  for  sale  in  the  hands  of 
another  for  sale,  it  is  a  conversion.^  Or  if  a  factor  pledge  the 
goods  of  his  principal  for  his  own  debt.^  A  wrongfid  taker 
of  goods  is  liable  for  tlieir  whole  value,  although  the  owner 
had  insured  them  and  has  been  paid  in  fuU.^ 

f  2101.  CoxLTersion  by  agent  The  omission  or  refusal  to  pay 
over  moneys  received  by  a  factor,  agent,  or  trustee  in  the 
course  of  his  agency  or  trust  will  lay  the  foundation  of  an 
action  of  trover.^  So  a  misuse  of  the  property  pledged  by 
attempting  to  sell  it  before  time  of  forfeiture  is  a  conversion.** 
An  auctioneer,  who  in  the  regidar  course  of  his  business  receives 

17  Robertson  v.  United  Ins.  Co.,  1  Johns.  582. 

18  Babcock  v.  Gill,  10  Jotins.  287. 

19  2  Kent's  Com.  360;  Barton  v.  Williams,  5  Bam.  &  Aid.  885; 
WUson  V.  Reed,  3  Johns.  175;  Hyde  v.  Stone,  8  Cow.  280;  Mumford 
T.  McKay,  8  Wend.  442;  24  Am.  Dec.  34. 

so  Moffat  V.  Wood,  Seld.  notes  Nos.  5,  14;  commented  on  in  Roth 
T.  Palmer,  27  Barb.  652. 

n  Kennedy  v.  Strong,  14  Johns.  128;  see  Henry  v.  Marrin,  8 
B.  D.  Smith,  71;  Nichols  v.  Gaze,  10  Oreg.  82. 

asPoTott  V.  Scherer,  17  Mich.  48.  For  further  Illustrations  as 
to  what  constitutes  conversion,  see  Hynes  v.  Patterson,  85  N.  T. 
1;  Railroad  Go.  v.  O'Donnell,  48  Ohio  St.  488;  34  Am.  St.  Rep.  578; 
Rnshin  v.  Thorpe,  88  Ga.  778;  Freeman  v.  Boland,  14  R.  I.  38;  51 
Am.  Repw  340;  Refining  Go.  v.  Tabor,  13  Ck>l.  41;  16  Am.  St.  Rep. 
185.  Any  intermeddling  with  the  property  of  another,  or  exercise 
of  dominion  over  it,  whether  by  the  defendant  alone,  or  in  con- 
nection with  others,  in  denial  of  the  owner's  rights,  or  subversive 
of  his  dominion,  is  a  conversion,  though  the  defendant  had  not 
the  complete  manucaption  of  the  property.  Boiling  v.  Kirby,  90 
Ala.  215;  24  Am.  St  Rep.  788. 

»Paley  on  Agency,  78;  Weymouth  v.  Boyer,  1  Ves.  Jr.  424; 
Walter  v.  Bennett,  16  N.  Y.  250;  Harris  v.  Schnltz,  40  Barb.  815. 
If  an  agent,  intrusted  with  the  property  of  his  principal,  parts 
with  it  in  a  way  or  tor  a  purpose  not  authorized,  he  is  liable  for 
a  conversion,  although  there  was  no  wrongful  intent  on  his  part. 
Laver^  v.  Sneitren,  68  N.  T.  522;  23  Am.  Rep.  184;  and  see  Ck>le- 
man  v.  Pearce,  26  Minn.  123;  Anderson  v.  First  Nat.  Bank,  5 
N.  Dak.  80. 

M  Vincent  v.  Gonklln,  1  B.  D.  Smith,  208. 
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and  sells  stolen  goods,  and  pays  over  the  proceeds  of  the  sale 
to  the  felon,  without  notice  that  the  goods  were  stolen,  is  not 
liable  to  the  true  owner  for  a  conversion.*  A  mere  agreement 
between  two  or  more  persons  to  convert  the  property  of  another 
without  an  actual  intermeddling  with  it  does  not  give  the 
owner  a  cause  of  action  against  the  parties  to  the  agreement.** 

§  2102.  CoxLverBion,  allegation  8u£ELcieiit.  An  allegation  in 
the  complaint  that  defendant  converted  the  property  to  his 
own  use,  is  sufficient.  It  is  not  necessary  to  state  the  mode 
in  which  the  defendant  appropriated  the  property.*'^  A  declarar 
tion  in  trover  for  a  "tool  chest  containing  divers  tools  and 
working  utensils,"  and  "  trunk  containing  clothes,"  held  suffi- 
ciently certain.^  A  narration  reciting  all  the  circumstances 
attending  the  seizure  and  conversion  of  a  bag  of  gold  is  imma- 
terial and  redundant.^  It  is  not  necessary  to  set  out  the  man- 
ner in  which  the  defendant  converted  the  property.*^  An  alle- 
gation in  the  complaint  of  the  place  where  the  property  was 
taken,  in  an  action  to  recover  possession  of  personal  property, 
is  surplusage.'^  That  the  defendant  took  and  carried  away  the 
goods  is  equivalent  to  an  averment  that  he  converted  the  prop- 
erty to  his  own  use.**  A  general  allegation  that  the  defendant 
has  wrongfully  converted  the  property  is  sufficient,  and  the 
specific  acts  constituting  the  alleged  conversion  need  not  be 
pleaded."  An  allegation  that  the  defendants,  "  without  leave, 
forcibly  and  wrongfully  drove  away  "  certain  cattle  belonging 
to  the  plaintiff  and  have  not  returned  the  same,  is  sufficient.'^ 
It  is  held  that  a  complaint  or  petition  in  trover  states  a  cause 

9D  Rogers  V.  Hule,  2  Gal.  571;  56  Am.  Dec.  863;  and  see*  to 
same  effect,  Lewis  v.  Mason,  94  Mo.  551;  Frizzell  v.  Bundle,  88 
Tenn.  396;  17  Am.  St.  Rep.  908;  Higgins  v.  Lodge,  68  Md.  229; 
6  Am.  St.  Rep.  437. 

26  Herron  v.  Hughes,  25  Cal.  555. 

27  Decker  v.  Mathews,  12  N.  Y.  821,  324. 

28  Ball  V.  Patterson,  1  Cranch  (X  Ot.  607. 

20  Green  v.  Palmer,  15  Gal.  411;  76  Am.  Dec.  492l 

80  Otero  V.  BuUard,  3  Gal.  189;  Decker  v.  Mathews,  12  N.  T.  821, 
824. 

81  Lay  V.  Neville.  25  Olal.  545. 
82Hutching8  V.  Oastle,  48  Gal.  152L 

88  First  Nat  Bank  v.  Boom  Gorp.,  41  Minn.  141;  Smith  v.  Thomp- 
son, 94  Mich.  381;  Norman  v.  Horn,  36  Mo.  App.  419;  San  Antonio, 
etc.,  R.  R.  Go.  V.  Kniffen,  4  Tex.  Giv.  App.  484. 

84  Warwick  v.  Baker,  42  Mo.  App.  439. 
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of  action  when  it  alleges  that  the  plaintiff  was  the  owner  of 
the  property  in  question^  describing  it,  and  alleging  its  value, 
and  that  the  defendants  wrongfully  took  and  converted  it  to 
their  own  use.^ 

§  2108.  Demand.  It  is  a  general  rule  that  when  the  posses- 
sion of  property  is  originally  acquired  by  a  tort,  no  demand 
previous  to  the  institution  of  the  suit  is  necessary.^  In  an 
action  against  a  sheriff  for  property  tortiously  taken  by  him 
under  an  attachment  or  execution  against  some  other  person, 
it  is  not  necessary  to  allege  and  prove  a  demand  for  its  delivery 
prior  to  the  commencement  of  the  action;*''  as  the  only  purpose 
of  proving  a  demand  in  trover  and  replevin  is  to  show  defend- 
ant's possession  wrongful.*®    Thus,  if  a  sheriff,  by  virtue  of 

SB  Robinson  v.  Peru  Plow  &  Wheel  Ck).,  1  Okl.  140;  and  see 
Gregory  v.  Flehtner.  14  N.  Y.  Supp.  801;  27  Abb.  N.  C.  88; 
Humpfner  v.  Osborne,  2  S.  Dak.  310;  Crews  v.  Balrd,  2  Idaho,  94; 
Gortelyou  v.  Hiatt,  36  Neb.  584;  Brunswick,  etc.,  Oo.  v  Brackett, 
37  Minn.  58;  Duggan  v.  Wright,  157  Mass.  228;  Nance  v.  Railway 
Co.,  35  S.  C.  307.  Section  1721  of  the  New  York  Code  of  Civil 
Procedure,  providing  that  If  the  action  Is  founded  upon  the 
wrongful  detention  of  a  chattel,  the  complaint  must  state  the  facts 
showing  such  detention,  does  not  apply  to  actions  of  trover.  Barry 
V.  Calder,  48  Hun,  449.  Complaint  stating  a  cause  of  action  for 
conversion,  and  not  for  the  enforcement  of  a  trust  See  Hoowe 
V.  Kreling,  93  Cal.  136. 

MLedley  v.  Hays,  1  Cal.  160;  Paige  v.  O'Nell,  12  id.  483;  Sargent 
V.  Sturm,  23  Id.  350;  83  Am.  Dec.  118;  Ham  v.  Henderson,  50  Cal. 
367;  Pierce  v.  Van  Dyke.  6  Hill,  613;  Prtngle  v.  Phillips,  5  Sandf. 
157;  Rhoades  v.  Drummond,  3  Col.  374;  Stock-yard  Co.  v.  Mallory, 
157  111.  554;  48  Am.  St  Rep.  341;  Tuttle  v.  Campbell,  74  Mich.  652; 
16  Am.  St  Rep.  652;  Kenrick  v.  Rogers,  26  Minn.  344;  Croft  v. 
Jennings,  173  Penn.  St.  216.  Nor  Is  a  demand  before  suit  neces- 
sary where  the  conduct  of  the  party  is  such  as  to  show  that 
demand  would  be  unavailing.  Gottlieb  v.  Hartman,  3  Col.  53; 
Manufacturing  Co.  v.  Elevator  Co.,  51  Minn.  167.  And  where  the 
defendant  denies  the  plaintiff's  title,  and  pleads  ownership  and 
right  to  the  possession  in  himself  or  another,  he  can  not  defeat 
recovery  on  the  ground  that  the  plaintiff  did  not  allege  and  prove 
demand  before  suit.  Rosenau  v.  Syrlng,  25  Greg.  386;  Raper  v. 
Harrison,  37  Kan.  243.  But  a  demand  is  necessary  where  the 
goods  are  rightfully  in  the  defendant's  possession.  Cohnfeld  v. 
Walsh,  37  N.  Y.  833;  and  see  Hoff  v.  Coumeight  35  id.  1052. 

8TLedley  v.  Hays,  1  Cal.  160.  And  all  caRea  since  then  to  the 
contrary  have  been  overruled  in  Boulware  v.  Craddock,  30  Cal. 
190;  see,  also,  Sargent  v.  Sturm,  23  id.  359;  83  Am.  Dec.  118. 

38  Whitman  G.  &  S.  M.  Co.  v.  Trltle,  4  Nev.  494. 
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an  elecution,  seizes  the  property  of  a  pei^on,  other  than  the 
judgment  debtor,  whether  by  mistake  or  design,  it  is  not  neces- 
sary for  the  owner  of  the  property  thus  seized  to  make  a  de- 
mand on  the  sheriff  before  commencing  suit.^  Where  goods 
were  wrongfully  taken  by  one  person,  and  came  rightfully  into 
the  possession  of  another,  a  demand  upon  the  latter  should  be 
averred.^  So  in  a  case  of  a  bailee  in  good  faith,  and  where 
the  goods  are  subsequently  wrongfully  detained.**  When  a 
demand  is  necessary,  it  is  sufficient  to  make  it  upon  the  one 
who  is  in  the  actual  possession,  and  able  to  comply  with  it.*^ 

§  2104.  Demand  and  refuaal.  A  demand  and  refusal  are 
never  necessary  as  evidence  of  conversion,  unless  the  other  acts 
of  the  defendant  are  not  sufficient  to  prove  it.  Nor  are  they 
evidence  when  it  was  not  in  the  defendant's  power  to  deliver 
the  property  when  demanded.*^  The  demand  and  refusal  are 
only  evidence  of  the  conversion.**    To  constitute  a  demand 

89  Boolware  v.  Gta4dock,  30  Gal.  100;  Moore  v.  Murdock,  26  id. 
524;  see,  also,  Wood  worth  v.  Knowlton,  22  id.  164. 

40  Pierce  v.  Van  Dyke.  6  Hill,  613;  Ely  v.  Ehle,  3  N.  Y.  508; 
Tallman  v.  Turch,  26  Barb.  167. 

41  Purveft  V.  Moltz,  5  Rob.  653.  As  to  cases  in  which  previous 
demand  of  goods  from  holder  will  be  essential  to  render  him  liable 
for  the  conversion,  see  Chambers  v.  Lewis,  16  Abb.  Pr.  433; 
8.  C,  28  N.  T.  454;  Hicks  v.  Cleveland,  39  Barb.  573. 

42Woodworth  v.  Knowlton,  22  Cal.  164. 

4«  Gilmore  v.  Newton,  9  Allen,  171;  85  Am.  Dec.  749. 

estate  V.  Patten.  49  Me.  383;  Hunt  v.  Holton.  13  Pick.  218; 
Pierce  v.  Benjamin,  14  id.  356;  25  Am.  Dec.  396;  Thurston  v. 
Blanchard,  22  Pick.  18;  33  Am.  Dec.  700;  see  Badlam  v.  Tucker. 
1  Pick.  397;  11  Am.  Dec.  202.  If  the  defendant  took  the  plaintiff*s 
property,  and  refused  to  return  it  on  demand,  there  is  a  conver- 
sion, and  an  allegation  of  these  facts  sufficiently  shows  a  con- 
version. Arzaga  v.  ViUalba,  85  Cal.  191;  and  see  Bigelow  Co.  v. 
Heintze,  53  N.  J.  L.  69;  Railroad  Co.  v.  O'DonneU.  49  Ohio  St. 
489;  34  Am.  St.  Bep.  579;  Saratoga,  etc.,  Light  Co.  v.  Hazard.  55 
Hun.  251;  Schmidt  v.  Garfield  Nat.  Bank,  64  Hun.  298.  Sufficient 
allegation  of  demand  in  action  against  sheriff  for  conversion.  See 
Holdridge  v.  Lee,  3  S.  Dak.  134.  Under  an  allegation  that  the 
defendants  have  converted  the  property  to  their  own  use,  the 
plaintiff  has  a  right  to  prove  a  demand  and  refusal,  or  other  facts 
to  show  an  actual  conversion.  Bemey  v.  Drexel,  33  Flun,  34; 
affirmed,  id.  419.  Demand  and  refusal  are  only  evidence  of  a 
conversion.    Felcher  v.  McMillan,  103  Mioh.  494. 

Deposit  of  money  — Nonpayment.— lr\  an  action  to  recover  money 
deposited  with  the  defendant,  an  avenuent  that  the  defendant  has 
neglected  and  refused  to  pay  the  money,  though  requested  to  do  so 
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And  refuflftl  an  evidence  of  a  conversion^  it  is  sufficient  that  the 
goods  are  in  the  possession  of  the  agent  of  the  defendant,  and 
the  latter  on  demand  refuses  to  permit  his  agent  to  deliver 
them.^  A  refusal  to  deliver,  retracted  before  suit  brought, 
ceases  to  be  a  conversion.^ 

i  2105.  Slectlon  of  remedy.  Where  personal  property  b 
tortiously  taken,  the  parly  aggrieved  may  waive  the  tort  and 
sue  in  assumpsit  for  the  value  of  the  property.*^  The  election 
between  the  right  to  sue  in  tort  or  in  contract  in  respect  to 
the  same  transaction,  is  conclusive,  and  when  made  must  be 
abided  by  on  trial,  and  in  its  after  consequences.^  And  the 
complaint  must  be  framed  with  precise  reference  to  the  specific 
remedy  invoked.*®  An  allegation  of  contract  by  way  of  in- 
ducement will  not  vary  the  nature  of  an  action  sounding  in 
tort.^  And  if  no  demand  is  necessary  in  an  action  to  recover 
certain  specific  personal  property,  no  demand  is  necessary  in 
an  action  brought  to  recover  its  value  only.^^ 

by  the  plaintiff,  is  a  sufficient  averment  of  nonpayment,  and  is 
equivalent  to  a  statement  that  the  defendant   had   failed   and 
refused  to  pay.    Rankin  v.  Sisters  of  Mercy,  82  N.  Y.  SB. 
«  Chambers  v.  Lewis,  28  N.  Y.  454;  S.  O.,  16  Abb.  Pr.  438. 

46  Wells  V.  Kelsey,  16  Abb.  Pr.  53. 

47  Fratt  V.  Clark,  12  Cal.  89;  see  §  315,  ante. 

48  Bank  of  Beloit  v.  Beale,  34  N.  Y.^  473;  Hanson  v.  Wetmore,  89 
Barb.  104;  Wright  v.  Rltterman,  1  Abb.  Pr.  (N.  S.)  428;  People  v. 
Kelly,  id.  432;  Grocers*  Nat.  Bank  v.  Clark,  31  How.  Pr.  115; 
Finlay  v.  Bryson,  84  Mo.  664. 

49  Smith  V.  Knapp,  30  N.  Y.  581.  An  allegation  in  a  complaint 
that  the  plaintiff  deposited  with  the  defendants,  who  were  bankers, 
a  sum  of  money  to  be  sent  to  a  certain  other  bank,  and  that  the 
defendants  failed  to  send  said  sum,  but  converted  it  to  their  own 
use,  does  not  necessarily  imply  an  intent  to  claim  for  a  tortious 
conversion  of  the  money  so  deposited.  Such  an  allegation,  though 
vaguely  worded,  imports  a  contract  to  pay  a  sum  of  money  in 
consideration  of  a  deposit  of  the  amount.  Suksdorf  v.  Bigham, 
13  Oreg.  369.  Waiver  of  tort  by  not  objecting  to  counterclaim. 
See  Wimmer  v.  Simon,  9  Utah,  378. 

60  Person  v.  Civer,  28  How.  Pr.  139.  As  to  the  effect  of  an 
election  to  waive  tort  and  sue  in  assumpsit,  see  Mayor  of  New 
York  V.  Parker  Vein  S.  S.  Co.,  8  Bosw.  300;  Terry  v.  Munger,  121 
N.  Y.  161;  18  Am.  St.  Rep.  803. 

M  Whitman  G.  &  S.  M.  Co.  v.  Tritle,  4  Nev.  4W.  Where  the 
plaintiff  waives  the  tort  and  sues  in  assumpsit,  the  institution 
of  the  suit  is  a  sufficient  demand.  Dougherty  v.  Ghapnuin,  29 
Mo.  App.  233. 
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i  2106.  Olst  of  the  action.  The  conversion  is  the  gist  of  the 
action^  and  without  conversion  neither  possession  of  property, 
negligence,  nor  misfortune  will  enable  the  action  to  be  main- 
tained.*^ Defendant  must  have  converted  the  property  to  his 
own  use,  and  if  not,  then  any  other  act  to  amount  to  a  con- 
version must  be  done  with  a  wrongful  intent,  either  expressed 
or  implied.*"* 

§  2107.  Intent.  A  wrongful  intent  is  not  an  essential  ele- 
ment of  the  conversion.  It  is  enough  that  the  rightfiQ  owner 
has  been  deprived  of  his  property  by  some  unauthorized  act  of 
another  assuming  dominion  or  control  over  it.^ 

§  2108.  Joinder  of  parties.  All  the  parties  in  interest  shoiQd 
join  in  action  of  trover,  and  a  failure  to  join  may  be  pleaded 
in  abatement.*  In  an  action  by  the  parties  whose  property 
has  been  wrongfully  taken  under  legal  process,  all  who  join 
or  participate  in  the  trespass  are  joint  trespassers.*^  In  case 
of  joint  bailees,  demand  and  refusal  by  one  is  not  of  itself,  as 
in  case  of  partners,  a  conversion.*^''  But  the  refusal  by  a  part- 
ner is  a  conversion.** 

f  2100.  Joint  ownership.  A  complaint  which  avers  that  the 
defendant  took  and  carried  away  ^^  certain  goods,  chattels,  and 
effects,  of  and  belonging  to  the  said  plaintiffs,'^  does  not  iLeceo- 
sarily  aver  a  joint  ownership  of  the  goods  in  the  plaintiff.** 

f  2110.  JuriBdiction.  Actions  to  recover  compensation  for 
injuries  done  to  personal  property  may  be  maintained  wherever 
jurisdiction  of  the  parties  can  be  obtained.*® 

6a  Rogers  V.  Huie,  2  Gal.  571;  56  Am.  Dec.  363. 

68  Id.;  and  see  Bigelow  v.  Heintze,  53  N.  J.  L.  69. 

MP^^klns  V.  Smith,  1  Wils.  328;  Connah  v.  Hale,  23  Wend.  462; 
Beck  V.  McGJUis,  9  Barb.  242;  Boyce  v.  Brockway,  31  N.  Y.  490; 
Velsian  v.  Lewis,  15  Oreg.  539;  3  Am.  St.  Rep.  184. 

"Whitney  v.  Stark,  8  Cal.  514;  68  Am.  Dec.  360. 

66  Le^ls  V.  Johns,  34  Gal.  629;  see  §  2056,  ante- 
fit  Mitchell  V.  Williams,  4  Hill,  13. 

68Holbro(>k  v.  Wright,  24  Wend.  169;  36  Am.  Dec.  607. 

60Pelberg  v.  Gorham,  23  Gal.  349. 

•OMcIvor  V.  McCabe.  26  How.  Pr.  257;  1  Chit,  PI.  243;  Com.  Dig., 
Trover,  7;  Denton  v.  Livingstone,  9  Johns.  67,  69;  Beach  v.  Beach^ 
2  HiU,  262;  38  Am.  Dec.  584;  Smith  v.  Butl^,  1  Daly,  50a 
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i  2111.  Keasnre  of  recoTery.  In  an  action  by  the  pledgee 
of  goods  against  a  stranger  for  the  conversion  of  pledged 
property^  the  rule  is  that  plaintiff  is*  entitled  to  recover  its 
full  value;  but  if  against  the  owner^  or  one  acting  in  privity 
with  him^  then  only  for  plaintiff's  special  interest  therein  as 
pledgee.*^  So,  also,  as  against  sheriff  for  conversion  of  goods 
pledged,  he  will  be  held  liable  only  for  plaintiff's  special  inter- 
est in  the  goods.^^  In  Nevada,  if  personal  property  is  unlaw- 
fully  seized  and  converted,  the  measure  of  damages  is  the 
value  of  the  property  at  the  time  of  the  conversion,  and  in- 
terest from  that  time  to  judgment.^  In  California,  the  damage 
caused  by  the  wrongful  conversion  of  personal  property  ia  pre- 
sumed to  be:  1.  The  value  of  the  property  at  the  time  of  ihe 
conversion,  with  interest  from  that  time;  or,  where  the  action 
has  been  prosecuted  with  reasonable  diligence,  the  highest  mar- 
ket value  of  the  property  at  any  time  between  the  conversion 
and  the  verdict,  without  interest,  at  the  option  of  the  injured 
party;  2.  A  fair  compensation  for  the  time  and  money  prop- 
erly expended  in  pursuit  of  the  property .•*  One  having  a  mere 
lien  on  personal  property  can  not  recover  greater  damages  for 
its  conversion,  from  one  having  a  right  thereto  superior  to  his 
after  his  lien  is  discharged,  than  the  amount  secured  by  the 

«  Treadwell  v.  Davis,  34  Cal.  601;  94  Am.  Dec.  770. 

«Id, 

tt  Garlyon  v.  Lannan,  4  Nev.  156. 

MOIvil  Ck>de,  9  3386,  as  amended  January  22,  1878.  Where  the 
whole  amount  of  unliquidated  damages,  exclusive  of  interest, 
claimed  in  a  complaint  for  the  wrongful  conversion  of  wheat, 
equals  or  exceeds  $800;  the  Superior  Court  has  Jurisdiction  of 
the  action,  although  the  value  of  the  wheat  converted,  and  the 
money  expended  in  pursuit  of  it,  separately  considered,  do  not 
either  of  them  equal  the  Jurisdictional  sum.  Greenbaum  v. 
Martinez,  86  Cal.  460.  See,  generally,  as  to  the  measure  of 
damages  in  trover,  Russell  v.  Hulskamp,  77  Iowa,  727;  Railroad 
Co.  V.  O'Donnell,  49  Ohio  St.  489;  34  Am.  St.  Rep.  579;  for  con- 
version of  stocks  and  bonds,  Wright  v.  Bank,  110  N.  Y.  237;  6 
Am.  St.  Rep.  356;  Dimock  v.  United  States  Nat.  Bank,  55  N.  J.  L. 
296;  Budd  v.  Railway  Co.,  15  Oreg.  413;  3  Am.  St.  Rep.  169;  for 
conversion  of  promissory  note,  Hersey  v.  Walsh,  38  Minn,  521; 
8  Am.  St.  Rep.  689;  for  conversion  of  ore.  Refining  Co.  v.  Tabor 
13  Col.  41;  16  Am.  St.  Rep.  185;  for  conversion  of  trees  carelessly 
cut  on  plaintiff's  land,  Beede  v.  Lamfrey,  64  N.  H.  510;  10  Am. 
St  Rep.  426;  exemplary  damages,  San  Antonio^  etc.,  R.  R.  Co.  v. 
Knlff^i,  4  Tex.  Civ.  App.  484. 
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lien,  and  the  compensation  allowed  by  section  3336  for  loss  of 
time  and  expenses.^ 

f  2112.  Oiter  to  restore.  And  if,  before  suit  is  brought,  the 
defendant  unconditionally  offers  to  restore  the  property,  the 
object  is  attained,  and  the  suit  is  wholly  unnecessary.^ 

f  2118.  Ownership.  Ownership  by  the  plaintiff  must  be 
shown,  or  a  special  property  with  the  immediate  right  of  pos- 
session.^ If  the  plaintiff  claims  as  owner,  an  allegation  that 
he  is  owner  is  sufficient,  without  stating  other  facts  to  show 
his  title.**  But  an  equitable  title  without  an  immediate  right 
to  possession  is  not  sufficient  to  form  ground  for  this  action.^ 
It  is  unnecessary  to  allege  ownership  of  the  goods  when  the 
complaint  alleges  a  forcible  and  wrongfid  taking,''®  or  a  vested 
legal  interest,^*  though  either  allegation  of  ownership  or  pos- 

«B  Civil  Code,  §  3838. 

M  Savage  v.  Perkins,  11  How.  Pr.  17.  The  return  of  the  prop- 
erty after  conyersion  la  no  bar  to  the  action,  but  is  admissible 
in  mitigation  of  damages.  Murphy  ▼.  Hobbs,  8  Col.  17;  People 
V.  Bank  of  North  America,  75  N.  Y.  547.  In  such  a  ease  the  plain- 
tiff will  not  recover  the  value  of  the  goods,  but  the  damages  he 
has  sustained  by  the  wrongful  act,  which  was  the  conversion. 
Bi^elow  Co.  V.  Heintze,  53  N.  J.  L.  60. 

67  Clark  V.  Skinner,  20  Johns.  405;  11  Am.  Dec.  802;  McCordy  y. 
Brown,  1  Duer,  101;  Dodworth  v.  Jones,  4  id.  201;  Hayes  v.  Life 
Ins.  Co.,  125  lU.  626. 

osDepew  y.  Leal,  2  Abb.  Pr.  131;  Bums  v.  Bobbins,  1  Code  R. 
92;  Roberts  v.  Willard,  id.  100;  Heine  v.  Anderson,  2  Duer,  318; 
Warren  v.  Dwyer,  91  Mich.  414;  Reid  v.  McRiU,  41  Neb.  206;  see 
i  2116,  post. 

M  Whltcomb  y.  Hungerford,  42  Barb.  177. 

TOKlssam  v.  Roberts,  6  Boew.  154,  and  cases  there  cited;  Bliss 
y.  Cottle,  32  Barb.  322;  Heine  y.  Anderson,  2  Duer,  318c  One 
having  possession  merely  is  the  owner  as  against  a  wrongdoer, 
and  a  com  plaint  ayerring  possession  and  a  right  of  possession  in 
the  plaintiff,  without  a  direct  averment  of  ownership  or  title,  is 
sufficient  to  support  a  Judgment  in  favor  of  the  possessor  against 
a  trespasser.  Rosenthal  v.  MoMann,  93  Cal.  505.  Nor  is  it  neces- 
sary to  allege  in  express  terms  In  the  complaint  that  the  plaintiff 
is  the  owner  of  the  property,  provided  that  fact  appears  from  the 
complaint  conclusively,  when  the  objection  is  not  taken  until 
after  the  verdict.  McKay  v.  Musgrove,  15  Or^.  162.  Sufficient 
allegation  of  ownership  of  the  property  by  the  plaintiff.  See 
Bemey  v.  Drexel,  33  Hun,  34;  id.  419. 

n  Pope  V.  Tucker,  23  Ga.  484;  see  Hunt  v.  Pratt,  7  R.  I.  286. 


11  PERSONAL   PROPERTY.  §2114 

session  is  sufficient.'^  But  an  averment  that  plaintiff  \a  entitled 
to  the  possession  is  insufficient;^^  or  that  the  goods  were  his 
property,  by  order  of  several  attachments  duly  issued^*  Al- 
though the  defendant,  before  suit,  has  parted  with  the  pos- 
session of  the  property,  the  action  may  be  sustained.*"^ 

f  2114.  PartiM  plaintiffs  —  who  may  sue.  Ordinarily,  the 
owner  is  entitled  to  recover  his  specific  property,  or  its  value, 
and  can  not  be  compelled  to  accept  other  property  of  the 
same  kind  and  equal  value  in  lieu  of  that  which  was  con- 
verted.^^ But  shares  of  stock  in  a  corporation  stand  upon  a 
different  footing,  because  they  are  mere  evidences  of  interest 
in  the  business  of  the  corporation,  and  if  all  the  shares  are  of 
equal  value,  there  can  be  no  reason  for  preferring  one  share  to 
another."  A  bailee  may  sue  for  conversion,'^®  also  an  admin- 
istrator.'®  A  consignee  is  in  law  presumed  to  be  the  owner, 
and  may  sue.*^  So  of  an  ordinary  factor,®^  or  a  factor  in 
charge  of  goods,  and  responsible  for  their  value.^  The  finder 
of  goods  may  maintain  an  action  against  a  wrongdoer  who 
subsequently  converts  them.®*  A  husband  in  Joint  possession 
with  his  wife  of  chattels  purchased  by  her,  may  maintain  trover 
against  her  mortgagee,  on  the  ground  that  her  contracts  were 
void,  and  he  alone  was  liable  for  the  price.®*  The  action  of 
trover  depends  on  legal  title,  general  or  special,  to  support  it, 
and  the  mortgagor,  as  against  the  mortgagee,  has  no  title.®' 

T2Kuhland  v.  Sedgwick.  17  Cal.  123. 

73  Pattlson  V.  Adams,  7  Hill,  126;  42  Am.  Dec.  59;  Bond  v. 
Mitchell,  3  Barb.  304;  Pattlson  v.  Adams,  Hill  &  D.  Sup.  426. 

74  Vandenburgh  v.  Van  Valkenburgh,  8  Barb.  217. 
75Brockway  v.  Burpap,  16  Barb.  309;  reversing  8.  C,  12  id.  347; 

-Savage  v.  Perkins,  11  How.  Pr.  17;  Drake  v.  Wakefield,  11  id.  106; 
Ward  V.  Woodburn,  27  Barb.  346;  Van  Neste  v.  Conover,  20  id. 
547;  Nichols  v.  Michael,  23  N.  Y.  264;  80  Am.  Dec.  259. 

76  Atkins  V.  Gamble,  42  Cal.  86;  10  Am.  Dec.  282. 

77  Id. 

78  Green  v.  Clarke,  12  N.  Y.  343;  Alt  v.  Weldenberg,  6  Boew.  176. 

79  Ham  V.  Henderson,  50  Oal.  367;  see  Levy  v.  Superior  Ct.,  105 
<?al.  600. 

80  Fitzhugh  V.  Wlman.  9  N.  Y.  559. 

81  Gonim  V.  Carey.  1  Abb.  Pr.  285. 

82  Id. 

83  Mathews  v.  HarseU,  1  E.  D.  Smith,  393. 

84  Switzer  v.  Valentine,  10  How.  Pr.  109. 

86  Hey  land  v.  Badger,  35  Cal.  404.  A  declaration  in  trover,  for 
the  conversion,  by  an  attaching  officer,  of  certain  articles  named, 
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A  partner  can  not  sustain  an  action  against  his  copartner  for 
the  delivery  of  personal  property  belonging  to  the  partnership.®* 
A  receiver  of  partnership  effects  can  not  maintain  an  action 
against  a  person  who  had  converted  the  assets  of  the  firm 
before  his  appointment;  he  must  sue  in  the  name  of  the  firm 
in  whom  was  the  legal  right  of  action.®^  A  sheriff  may  hold 
a  party  liable  for  conversion  who  wrongfully  removes  goods 
levied  upon.®®  But  such  action  is  only  maintainable  by  him, 
and  not  by  his  deputy .®®  One  tenant  in  common  of  chattels 
can  not  sue  another  for  the  appropriation  of  his  share,  when 
capable  of  severance.®^  But  otherwise  when  the  conversion  is 
in  fact  a  destruction  of  the  property.®*  If  the  parties  were 
tenants  in  common,  and  the  defendant  s^ld  the  chattels  held 
in  common,  and  appropriated  the  proceeds  to  his  own  use,  the 
remedy  of  the  plaintiff  is  in  trover,  or  by  an  action  for  money 
had  and  received;  and  an  action  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  will  not  entitle  him  to  a  judgment.** 

'  f  2115.  PartiM  defendant  —  who  may  be  sued.  Where  the 
action  is  brought  against  an  agent,  it  is  necessary  to  allege, 
not  only  that  the  defendant  received  the  money  as  agent,  but 
that  he  converted  it  in  the  course  of  his  employment  as  such.®* 

"  the  property  of  the  plaintiff/'  Is  supported  by  proof  of  a  mortgage 
title  in  the  plaintiff.  Dnggan  v.  Wrigbt,  157  Mass.  228;  and  see  Rob- 
inson V.  Sprague»  125  id.  582. 

M  Buckley  v.  Carlisle,  2  CaJ.  420. 

STYeager  v.  Wallace,  44  Penn.  St.  294;  but  see  Cal.  Ctode  Civ.. 
Pro..  $  568. 

88  Barker  v.  Binninger.  14  N.  Y.  270. 

88TerwiUlger  v.  Wheeler,  35  Barb.  620. 

•OFobes  V.  Shattuck,  22  Barb.  568;  Tripp  v.  Riley,  15  id.  333; 
Tlnney  v.  Stebbins,  28  id.  290. 

•1  Benedict  v.  Howard,  31  Barb.  569. 

oa  Williams  v.  Chadboume,  6  Cal.  559.  Where  one  tenant  in 
common  claims  the  exclusive  ownership,  and  applies  the  joint 
property  to  his  own  exclusive  use,  there  is  sxich  a  conversion  as 
will  enable  his  cotenant  to  bring  trover  again$«t  him.  Rosenau  v. 
Byrlng,  25  Oreg.  386;  and  see  Boiling  v.  Kirby,  90  Ala.  215;  24  Am. 
St  Rep.  789,  816,  note. 

w  Porter  v.  Herman,  8  Cal.  619;  see,  also,  Sharp  v.  Whipple,  1 
Bosw.  557.  A  complaint  alleging  that  the  defendant  took  charge 
of  the  plaintiff^s  hogs,  agreeing  to  deliver  them  to  a  designated, 
purchaser  upon  payment  of  the  purchase  price,  and  that  he  al- 
lowed such  purchajBer  to  dispose  of  part  of  the  hogs  without  such 
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Trover  will  not  lie  against  an  agent^  where  the  agent,  though 
wanting  in  good  faith,  has  acted  within  the  scope  of  his  pow- 
ers.** A  mere  omission  of  duty  is  not  enough.  Where  goods 
are  detained  by  an  agent  by  direction  and  command  of  his 
principal,  trover  lies  against  the  principal.^  So,  the  principal 
is  liable  where  he  receives  the  benefit  of  the  act  of  the  agent.^ 
In  a  count  in  trover  against  a  carrier,  it  is  unnecessary  to 
allege  his  duty  as  such,  if  his  business  is  set  forth,  together 
with  his  negligence,  and  the  loss  resulting  therefrom.*^  Where 
the  defendant  contracted  with  a  factor,  who  was  in  his  debt  for 
certain  goods,  but  before  he  took  them  away  was  informed  that 
a  portion  of  them  belonged  to  another,  his  taking  such  portion 
was  an  unlawful  assumption  of  ownership,  and  a  conversion 
of  the  property.*®  An  infant  may  be  made  liable  in  trover, 
although  the  goods  converted  be  in  his  possession  by  virtue  of 
a  previous  contract.  The  conversion  is  still  in  its  nature  a 
tort;  it  is  not  an  act  of  omission  but  of  commission,  and  is 
within  that  class  of  offenses  for  which  infancy  can  not  afford 
protection.**  Where,  without  calling  on  the  pledgor  to  re- 
deem, the  pledgee  sold  the  pledge,  the  same  being  a  chose  in 
action,  this  was  a  conversion  of  the  pledge,  and  the  pledgee 
thereby  became  liable,  in  an  action  for  the  conversion,  for  the 
value  of  the  pledge  at  the  time  of  the  conversion  in  excess  of 

payment,  and  himself  dlspoeed  of  the  remainder  and  converted 
the  proceeds,  is  sufficient,  without  objection  to  the  pleading  be- 
fore trial,  to  sustain  a  verdict  Lyen  v.  Bond,  8  Wash.  Ter.  407. 
M  Murray  v.  Burling,  10  Johns.  172;  Peak's  Gas.  49;  Severln  v. 
Keppell,  4  Esp.  156;  Packard  v.  Getman,  4  Wend.  61S;  21  Am.  Dec. 
166;  NorvlUe  v.  St.  Barbe,  2  Bos.  &  Pul.  438;  1  Vent.  223;  Oatlin  v. 
BeU,  4  Gamp.  183;  McMorris  v.  Simpson,  21  Wend.  610;  see  $  2101, 

ante- 

M  Shotwell  V.  Few,  7  Johns.  302. 

M  Olmsted  v.  Hotalling,  1  HiU,  318;  Irving  v.  Motley,  7  Blng. 
543;  Cobb  v.  Dows,  10  N.  Y.  355.  As  to  the  attorney's  liability,  see 
Pord  V.  Williams  13  N.  Y.  577;  67  Am.  Dec.  83. 

w  Wright  V.  McKee.  37  Vt.  161;  see  §  1951,  ante^ 

M  Scriber  v.  Masten,  11  Gal.  303.  One  having  notice  of  the  claim 
of  the  true  owner,  and  who  delivers  the  property  to  another  per- 
son, or  permits  him  to  take  it  out  of  his  possession,  whereby  it  is 
lost  to  the  owner,  is  liable  for  its  value  in  trover.  Boiling  v. 
Kirby,  90  Ala.  215;  24  Am.  St  Rep.  780. 

MVasse  V.  Smith,  6  Granch,  226. 
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the  demand  secured  by  the  pledge^  with  legal  interest  thereon 
from  the  time  of  the  conversion.*^  The  principal  is  liable 
for  a  conversion  of  goods  by  his  agent.*®*  But  mere  possession 
by  an  innocent  agent  does  not  of  itself  constitute  a  conver- 
sion.*^ The  agent  actually  disposing  of  the  goods  of  another 
is  liable  to  the  real  owner,  though  ignorant  of  the  fraud  con- 
ducted by  his  principal.*^  An  action  of  trover  may  be  main- 
tained against  a  trespasser  who  is  cutting  timber^  as  soon  as 
the  timber  is  cut.*^  Where  warehousemen  deliver  wheat  to 
third  persons,  who  bought  from  the  broker  for  their  own  debt, 
on  the  ground  that  they  held  the  storage  receipt  of  defendants 
to  one  S.,  who  had  loaned  money  to  E.  &  H.  on  the  wheat  as 
collateral,  and  had  indorsed  the  receipt,  "  Deliver  to  bearer  or 
E.  &  H.,*'  the  defendants  knowing  at  the  time  of  the  delivery 
that  E.  &  H.  claimed  the  wheat  as  their  property,  they  are 
liable  to  E.  &  H.  for  a  conversion.*^ 

9  2116.  Posseesion  and  right  of  posseesion.  The  action 
can  not  be  maintained  without  a  property  in  the  plaintiff, 
either  general  or  special.*^  The  plaintiff  must  either  have 
the  possession  or  the  immediate  right  to  the  possession  of  the 
property,  to  entitle  him  to  recover.*^    The  right  to  possession 

100  Gay  v.  Moss,  34  Cal.  125;  see»  also,  Cal.  Civil  Code,  99  3336- 
3338. 

101  Chambers  v.  Lewis,  28  N.  Y.  454.  Parties  who  have  converted 
a  fund  belonging  to  another  to  tbeir  own  use,  each  taking  a  part» 
are  liable  for  the  wh(rie  amount,  and  to  verdict  and  judgment  ac- 
cordingly. Mason  v.  Sieglitz,  22  Col.  320;  Monat  v.  Wood,  22  id. 
404. 

102  Hunt  V.  Kane,  40  Barb.  63a 

108  Dudley  v.  Hawley,  40  Barb.  3d7. 
104  Sampson  v.  Hammond,  4  Cal.  184. 

106  Hanna  v.  Flint,  14  Cal.  73.  Where,  during  the  term  of  a  lease,, 
the  landlord  enters  and  takes  possession  of  the  premises,  and  con- 
verts to  his  own  use  removable  trade  fixtures  erected  by  the  tenant 
for  use  in  his  business,  the  tenant  may  bring  trover  against  the 
landlord  unless  he  has  surrendered  the  premises  and  abandoned 
the  term.    Rosenau  v.  Syring,  25  Oreg.  386. 

loeHotchkisB  v.  Mc Vicar,  12  Johns.  403;  Barton  v.  Dunning,  6 
Blackf.  209;  Orady  v.   Newby,  Id.  442. 

107  Middlesworth  v.  Sedgwick,  10  Cal.  392;  Redman  v.  Gould,  7 
Blackf.  361;  Danley  v.  Rector,  5  Eng.  211;  Kemp  v.  Thompson,  17 
Ala.  9;  Purdy  v.  McCullough,  3  Penn.  St  466;  Stephenscm  v.  Little,. 
10  Mich.  433  see  9  2113,  ante. 


IB  PERSONAL  PROPERTY.  §  2116 

must  be  present  and  immediate.*^  Any  right  to  actual  pos- 
seseion  at  the  time  of  taking  is  sufficient  to  form  ground  of 
action.*^  The  action  does  not  lie  in  favor  of  a  lessor  of 
chattels  during  the  lessee's  right  of  possession.*^^  Possession 
under  a  general  or  even  a  gratuitous  bailment  is  sufficient  evi- 
dence of  title  to  entitle  the  bailee  to  maintain  an  action  of 
trover  against  a  stranger  who  intermeddles  with  the  property.**^ 
Where  M.  made  a  bill  of  sale  of  goods  then  in  the  possession 
of  G.  as  keeper  for  the  sheriff^  as  collateral  security  for  a  debt 
due  G.,  and  G.  subsequently  gave  back  the  bill  of  sale  to  M. 
without  any  liquidation  of  the  debt  or  change  of  the  possession 
of  the  property,  and  the  property  was  afterwards  sold  by  the 
defendant  as  sheriff,  M.  bringing  an  action  of  trover  against  the 
defendant  to  recover  the  same,  it  was  held  that  M.  had  no  title 
to  the  property  which  he  could  recover  in  such  an  action,  as 
the  mere  handing  back  the  bill  of  sale  of  M.  did  not  revest 
the  title  in  him.**^  An  averment  in  the  complaint  that  plain- 
tiff was  in  possession,  imports  that  his  possession  was  lawful.^^*^ 
In  an  action  to  recover  the  possession  of  personal  property,  it 
is  not  necessary  to  show  that  defendant  had  possession  in  fact 
of  the  goods  at  the  time  the  action  was  brought.  If  the  de- 
fendant had  been  previously  in  possession,  and  was  present  at 
the  time  of  a  demand  upon  another  person  and  refused  by 
him  at  the  place  where  the  goods  were,  he  can  not  set  up  a 
defense  of  the  action  that  he  had  parted  with  the  possession  to 
such  person.*"  It  has  sometimes  been  held  that  trover  is 
founded  exclusively  on  the  right  of  property.*^^  The  right 
of  property  and  the  right  of  possession  must  concur,  or  the 
action  will  not  lie.  The  special  property  must  arise  from 
possession.*** 

100  2  Oreenl.  on  Ev.  562.  9  561;  Decker  v.  Mathews,  12  N.  T.  813, 
and  see  321;  Redman  v.  Hendricks,  1  Sandf.  32;  Wheeler  v.  Train, 
3  Pick.  255;  Sharp  v.  Whittenhall.  3  HiU»  576. 

lOOFroet  V.  Mott,  34  N.  Y.  263;  Bowen  v.  Fenner,  40  Barb.  383. 

"OTriscony  v.  Orr,  49  Cal.  612. 

Ill  Roberts  v.  Wyatt,  2  Taunt.  268;  Saund.  PI.  &  Ev.  1151;  Bowea 
T.  Fenner,  40  Barb.  383. 

tisi  Middlesworth  v.  Sedgrwick,  10  Oal.  302. 

lis  Sheldon  v.  Hoy,  11  How.  Pr.  11. 

114  Garth  v.  Howard,  5  Carr.  &  P.  af46. 

116  Hostler  v.  Skull,  1  Tayl.  152. 

116  Hotchkiss  V.  McVlckar,  12  Johns.  408;  McGurdy  v.  Brown,  1 
Duer,  101. 
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§  21 16a.  Continued  —  ownership  —  poBseseion.  No  action  for 
conversion  can  be  maintained  unless  the  plaintiff  shows  a  gen- 
eral or  special  ownership  in  the  property  converted,  and  pos- 
session of  a  legal  right  to  immediate  possession,  at  the  time 
of  the  conversion.^*^  If  the  plaintiff  was  not  in  possession  at 
the  time  of  conversion,  the  complaint  must  allege  that  ^^he 
was  entitled  to  the  immediate  possession  oi  tJie  property."^'® 
A  complaint  is  fatally  defective  in  failing  to  allege  with  cer- 
tainty ownership  at  the  time  of  the  conversion.^^®  A  complaint 
by  a  mortgagee  of  chattels  against  a  subsequent  mortgagee  for 
their  conversion  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  when  it  contains  no  allegation  of  actual  pos- 
session by  the  plaintiff  at  the  time  of  the  alleged  conversion, 
nor  of  his  right  to  possession,  nor  of  demand  for  possession.**^ 
In  trover,  an  allegation  of  property  in  the  plaintiff  involves  an 
allegation  of  the  right  of  possession,  and  proof  of  title  suffices  as 
proof  of  possession,  until  the  presumption  is  overcome  by  con- 
trary evidence.  Hence,  an  allegation  of  the  complaint  that  the 
^*  defendant  wrougfuUy  took  into  his  possession  property  of 
which  the  plaintiff  was  the  owner,'-  is  held  to  be  in  substantial 
conformity  with  the  requirement  of  good  pleading  in  an  action 
for  conversion.*^*  A  declaration  in  trover  by  an  assignee  need 
not  aver  the  assignment  to  him  of  the  right  of  action  to  en- 
force which  the  suit  is  brought.*^ 

f  2117.  Purchase  from  agents.  If  one  is  intrusted  with  goods 
by  the  owner,  with  power  to  sell  the  same  at  retail  for  the 
owner  as  his  agent  or  clerk,  and  if  he  then  sells  the  goods  in 

inOweDS  V.  Weedman,  82  111.  40G;  Rugg  v.  Hoover,  28  Minn.  407; 
Parker  v.  First  Nat  Bank,  3  N.  Dak.  87. 

118  Kennett  v.  Peters,  54  Kan.  119;  45  Am.  St.  Rep.  274;  and  see 
Johnson-Brinkman  Commission  Go.  v.  Central  Bank,  116  Mo.  558; 
38  Am.  St.  Rep.  615,  and  note. 

ii»Id.;  Sawyer  v.  Robertson,  11  Mont.  416;  Smith  v.  Force.  31 
Minn.  119. 

120  Blnnian  v.  Baker,  6  Wash.  St.  50;  and  see  Kennett  v.  Peters, 
54  Kan.  119;  45  Am.  St.  Rep.  274;  but  see  Duggan  v.  Wright,  157 
Mass.  228;  Malcolm  v.  O'Reilly,  14  Jones  &  Sp.  222. 

laKerner  v.  Boardman,  14  N.  Y.  Supp.  787;  39  N.  Y.  St.  Rep. 
787;  and  see  Malcolm  v.  0*Reilly,  14  Jones  &  Sp.  222;  §  2113,  ante^ 

122  Warren  v.  Dwyer,  91  Mich.  414;  and  see  Hutchinson  v.  Whit- 
more,  90  Mich.  255;  80  Am.  St.  Rep.  431. 
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paym^it  of  his  private  debt  to  one  who  has  full  knowledge  of 
the  owner's  title  and  the  agent's  relation  to  the  goods^  the  pur- 
chase made  with  this  knowledge  amounts  to  a  conversion.^^ 

i  2118.  ValuA.  An  averment  of  the  value  of  the  property 
is  not  material.^^  The  value  of  the  goods  is  not  of  the  sub- 
stance of  the  issue,  and  need  not  be  alleged.  ^^  Nor  is  time  a 
material  allegation.^^  The  wrongful  doing  of  the  act  is  suffi- 
cient, without  specifying  the  mode  or  manner  in  which  it  was 
done.^^  In  designating  the  goods,  a  description  which  will 
identify  them  is  sufficient.^^ 

$  2119.  Who  liabl*.  It  is  a  matter  of  no  consequence  that 
some  other  party  took  the  property  first,  or  that  defendants 
purchased  from  a  party  who  had  no  authority  to  sell;  it  is  still 
a  conversion.  Somebody  else  may  be  also  liable,  but  this  does 
not  relieve  the  defendants  flrom  their  liability.^* 

123  Herron  v.  Hughes,  25  Cal.  555;  and  see  Balling  v.  Klrbj,  90 
Ala.  215;  24  Am.  St.  Rep.  780. 

134  Bac.  Abr.,  tit.  Treap.  I.  2;  and  Trov.  P.  1;  Conoes  v.  Melr,  2  B. 
D.  Smith,  314. 

i»  Richardson  v.  Hall,  21  Md.  S99. 

i»ld. 

127  Id. 

128  Root  V.  Woodruff,  6  HHl.  418.  Sufficiency  of  dtscriptum  of 
the  property-  See  Crocker  v.  Hopps,  78  Md.  260;  Litner  v.  Strick- 
land. 89  Oa.  363;  Greenbaum  v.  Taylor,  102  Gal.  624. 

l  'aiue-—  It  is  usual  to  state  the  value  of  the  property  in  the  com- 
plaint; but  a  complaint  will  not  be  deemed  deficient,  after  verdict 
which  does  not  state  the  value  of  the  property.  McKay  v.  Mus- 
grove,  15  Oreg.  162.  Allegation  of  value  of  mining  stock  shares 
converted.    See  Herrlich  v.  McDonald,  80  Cal.  460. 

In  Montana,  where  an  action  for  conversion  is  brought  by  a 
mortgagee  of  chattels,  against  an  officer  who  has  seized  them 
under  an  attachment,  the  value  of  the  property  converted  must  be 
alleged  and  proved.    Rocheleau  v.  Boyle,  12  Mont.  500. 

Date  of  conversion*—  The  4ate  of  the  conversion  is  not  material, 
and  a  variance  in  proof  as  to  the  date,  if  prior  to  the  commence- 
ment of  the  action,  will  not  warrant  a  reversal  of  the  cause.  The 
Bancroft  Co.  v.  Haslett,  106  Cal.  151. 

i20Brlggs  V.  Waugenheim,  Cal.  Sup.  Ct.,  Oct.  T.,  1869.  One 
who  instigates  a  conversion  is  as  much  a  principal  as  the  one  per- 
forming the  act  of  conversion.  Cone  v.  Ivlnson  (Wy.),  85  Pac. 
Rep.  933;  affirming  S.  C,  33  id.  31. 
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i  2120.  Wrongful  and  unlawful.  It  is  not  neceSBaiy  to 
designate  the  acts  as  '^ wrongful^'  or  '^unlawful''  where  the 
facts  show  an  illegaL  taking  of  the  goods.^^ 

§  2121.  Sebedule  annexed.  Where  the  articles  are  numeroos, 
they  may  conveniently  be  enumerated  in  a  schedule  or  exhibit 
annexed  to  the  complaint^  and  referred  to  as  such.  It  is  not 
necessary  to  state  their  value  severally.**^ 

9  2122.  By  seller  against  buyer,  under  contract  for  sale^ 

Farm  No.  536, 

[Title.] 
The  plaintiff  complains^  and  alleges: 

I.  That  on  the   day  of   ,  18..^  at 

^  the  said  plaintiff  delivered  to  the  said  defend- 
ant two  thousand  sheep  [or  other  personal  property],  under 
a  contract  in  writing,  by  the  terms  of  which  the  defendant 
agreed  to  furnish  range,  pasturage,  and  care  for  said  sheep,  and 

to  pay  the  plaintiff  the  sum  of ,  as  the  purchase 

price  thereof,  within  two  years  thereafter,  and  the  plaintiff 
agreed  to  sell  said  sheep  to  the  defendant  upon  such  payment 
being  made. 

II.  That  the  defendant  has  made  the  following  payments  on 
account  of  said  sheep,  and  none  other,  to-wit: 

III.  That  it  was  provided  in  said  contract  that  the  title  to 
said  sheep  should  remain  in  the  plaintiff  until  full  payment 
should  be  made  of  the  said  purchase  price  therein  mentioned. 

IV.  That  on  or  about  the day  of  , 

18..,  the  defendant  wrongfully  took  said  sheep,'  and  without 
the  consent  of  plaintiff,  sold  the  same,  and  converted  the  same 

to  his  own  use,  to  the  plaintiff's  damage  in  the  sum  of 

dollars. 

[Demand  of  Judgment.]**^ 

190  Buck  V.  Oolbath,  7  Minn.  310;  82  Am.  Dec.  91;  Adams  ▼. 
Gorriston,  7  Minn.  456. 

181  Hoot  V.  Woodruff,  6  Hill,  418. 

182  A  petition  alleging  that  the  plaintiff  held  a  mortgage  on  cer- 
tain sheep,  as  defendant  knew;  that  the  mortgagors,  at  defendant's 
instigation,  sold  and  disposed  of  all  the  sheep;  and  that  defendant, 
for  the  purpoc^e  of  defrauding  the  plaintiff,  oolleoted  and  retained 
the  proceeds  of  the  sale,  alleges  an  unlawful  sale  in  hostility  to  the 
pln{ntiff*s  mortgage,  and,  therefore,  a  tortious  conversion  by  the 
parties  making  the  sale.  Gone  v.  Ivinson  (Wy.),  35  Pac.  Rep.  033; 
afarming  S.  C,  33  id.  31. 
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i  2123.  By  lelleir  against  fraudulent  buyer  of  goods  for  con- 
▼enlon. 

Form  No.  33/. 

[TiTLB.] 

The  plaintiff  complains^  and  alleges: 

I.  That  on  the   day  of   ,  18.. ,  at 

J  defendant  represented  to  the  plaintiff  that  one 

A.  B.  was  solvent  and  in  good  credit^  and  worth 

dollars  over  all  his  liabilities. 

II.  That  the  plaintiff  was  thereby  induced  to  sell  to  the  said 
A.  B.  [dry  goods]  to  the  value  of dollars. 

III.  That  said  representations  were  false^  and  known  by  the 
defendant  to  be  so>  and  were  made  by  him  with  intent  to  de> 
ceive  and  defraud  the  plaintiff. 

IV.  That  the  defendant,  having  so  obtained  from  the  plain- 
tiff the  possession  of  said  goods,  converted  and  disposed  of  them 

to  his  own  use,  to  the  damage  of  the  plaintiff  

dollars. 

[Demand  op  Judgment.] 

9  215M.  Allegatione  against  fraudulent  buyer  and  his  trans- 
ferea 

Form  No.  538. 
That  the  said  [buyer]  afterwards  transferred  said  goods  to 
the  defendant  A.  B.,  who  wrongfully  detains  them  from  the 

plaintiff.     That  on  the day  of ,  18 . . , 

at ,  the  plaintiff  demanded  of  said  A.  B.  that  he 

deliver  the  same  to  him,  but  the  said  A.  B.  refused  to  do  so, 
to  his  damage dollars. 

f  2125.  rtaud  of  purchaser.  The  plaintiff  may  declare 
generally,  claiming  the  property  as  his,  and  charging  that  the 
defendants  have  become  possessed  of  and  wrongfully  detain  the 
same,  and  give  the  special  facts  in  evidence  on  the  trial  to  es- 
tablish the  fraud.^" 

§  2126.  For  goods  wrongfully  taken  from  possession  of  plain- 
tiff's assignor. 

Form  No.  $39- 

[Title.] 
The  plaintiff  complains,  and  alleges: 
L  That  at  the  time  hereinafter  mentioned,  one  A.  B.  owned 

183  Blisfl  V.  Cottle,  32  Barb.  322;  Hunter  v.  Hudson  River  Iron  & 
Machine  Co.,  20  Id.  493. 
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and  was  lawfully  possessed  of  [describe  the  property] ,  of  the 
value  of dollars. 

II.  That  on  the day  of  ,  18. .,  the 

defendant  wrongfully  took  said  goods  from  the  possession  of 
said  A.  B.^  and  ever  since  has  detained  the  same. 

III.  That  on  the day  of ,  18. .,  said 

A.  B.  assigned  and  set  over  to  the  plaintiff  said  goods^  and  also 
his  claim  to  damages  for  said  taking  and  detention. 

IV.  By  reason  of  the  premises,  the  plaintiff  has  sustained 
damage  in  the  sum  of dollars. 

[Demand  of  Judgmbnt.] 

I  2127.  Far  goods  wrongfully  taken  from  poBsamiion  of  iMdloe. 

Form  No.  $40- 

[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  at  the  time  hereinafter  mentioned,  the  plaintiff  was 
and  still  is  the  owner  of  [describe  the  goods],  which  goods 
were  then  in  the  possession  of  A.  B.,  with  whom  the  plaintiff 
had  left  the  same  for  safe-keeping  [or  otherwise]. 

II.  That  on  the day  of ,  18. .,  the 

defendant  wrongfully  took  said  goods  from  the  possession  of 
said  A.  B.  and  still  detains  the  same  from  the  plaintiff  without 
his  consent,  to  the  damage  of  the  plaintiff dollars. 

III.  That  before  this  action,  to-wit,  on  the day  of 

,  18. .,  the  time  which  said  A.  B.  was  safely  to 

keep  said  goods  had  expired,  and  thereupon  the  plaintiff  be- 
came entitled  to  the  immediate  and  exclusive  possession  of  said 
goods.  ' 

[Demand  of  Judgment.] 

§  2128.  Bailee  holding  lien.  The  right  of  possession  of  a 
bailee  holding  a  lien  does  not  preclude  the  owner  from  main- 
taining this  action  against  a  third  person  wrongfully  taking  the 
goods  from  the  bailee.  Either  the  owner  or  the  bailee  may 
bring  action.^^ 

f  2129.  For   conTorsion   of  a  promiflsory   note. 

Form  No.  541. 

[Title.] 
The  plaintiff  complains,  and  alleges: 
I.  That  on  the    day  ot    ,   18 . . ,  at 

184  See  Fitzhugh  y.  Wiman,  0  N.  Y.  550;  Neff  ▼.  Thompson,  8 
Barb.  218. 
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,  the  plaintiff  made  his  promissory  note,  of  which 

the  following  is  a  copy  [insert  copy],  which  note  was  made  and 
delivered  by  the  plaintiff  to  A.  B.,  without  consideration,  and 
for  his  accommodation,  and  with  the  special  purpose  and  agree- 
ment between  the  plaintiff  and  said  A.  B.,  that  [state  intended 
appropriation  of  the  note  as  the  fact  was]. 

II.  That  said  note  was  thereafter  offered  by  said  A.  B.  to  the 

bank  of ,  which  refused  to  discount  the  same,  and 

returned  it  to  said  A.  B.,  whereupon  the  plaintiff  became  en- 
title to  the  possession  thereof  [or  state  facts  as  they  occurred]. 

III.  That  thereafter,  but  before  the  maturity  of  the  note,  the 
defendant  C.  D.,  without  the  knowledge  or  consent  of  the 
plaintiff  or  of  A.  B.,  unlawfully  took  the  said  note  from  the 
possession  of  A.  B.  and  delivered  it  to  the  defendant  E.  F.;  and 
that  the  defendants  thereupon  converted  and  disposed  of  it  to 
their  own  use,  whereby  the  plaintiff  was  compelled  to  pay  it, 
to  his  damage dollars. 

[Demand  of  Judgment.]'** 

9  2130.  Value  of  note.  If  the  plaintiff  does  not  know  the 
exact  amount  of  the  note  converted,  he  may  state  it  as  "  of  great 
value,  to-wit,  the  value  of,"  etc.,  designating  a  sum.***  The 
amount  of  the  note  is  prima  facie  the  measure  of  damages.^*^ 

I  S181.  By  asBignee  after  conversion. 

Form  No.  $42- 

[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  before,  and  until  the  time  hereinafter  mentioned,  one 
A.  B.  owned  and  was  lawfully  possessed  of  [designate  the  goods], 
or  was  entitled  to  the  immediate  possession  of  [describe  the 
goods]. 

II.  That  on  the  day  of ,  18 . . ,  the 

defendant  converted  the  same  to  his  own  use. 

III.  That  on  the day  of ,  18. .,  said 

A.  B.  assigned  to  the  plaintiff  his  claim  against  the  defendant 
for  damages  for  said  conversion. 

[Demand  op  Judgment.] 

iw  As  to  the  manner  In  which  bank  notes  may  be  described  in 
the  complaint,  see  Dows  v.  Bignall,  Hill  &  D.  Supp.  407. 
iMBlssel  V.  Drake,  19  Johns.  66. 
18T  Ingalls  V.  Lord.  1  Cow.  240;  Decker  v.  Mathews,  5  Sandf .  488. 
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§  2182.  AMigiim«nt  by  married  women.  An  aasignment  by 
married  women  of  certain  apecific  goods  and  chattela,  ^'  .la  well 
as  all  claims  and  demands  for  any  portion  of  them/'  carries  the 
right  of  action  for  the  previous  wrongful  taking  of  any  of  the 
assigned  goods.^^ 

§  2133.  AMignmemt  for  benefit  of  creditors.  A  general  as- 
signment of  all  property  for  the  benefit  of  creditors  is  held  to 
pass  a  right  of  action  for  the  conversion  of  promissory  notes.  ^'^ 

§  2134.  Ck>n8ideration  of  aasignment.  It  is  not  necessary  to 
allege  the  consideration  of  the  assignment.^^  A  general  aver- 
ment of  ownership  is  sufficient  in  an  action  by  an  assignee  be- 
fore the  conversion.  It  is  not  necessary  to  set  forth  his  title  in 
the  complaint.  Under  such  an  averment,  a  bill  of  sale  from  the 
former  owner  may  be  given  in  evidence.*** 

i  2135.  Conversion  before  assignment.  Where  the  complaint 
charges  a  conversion  of  personal  property  after  its  assignment 
to  the  plaintiff,  he  can  not  recover  for  a  conversion  before  its 
assignment.  The  case  is  not  a  variance,  but  the  causes  of  ac- 
tion are  distinct.*** 


f  213a  Complaint  by  assignees.  Where  the  complaint 
averred  that  defendant  wrongfully  took  and  detained  from  one 
Johnson  certain  county  warrants  owned  by  the  latter;  that  sub- 
sequently Johnson  assigned  to  plaintiff  his  right  in  the  war- 
rants,  and  the  moneys  which  might  be  made  by  the  same;  and 
that,  after  this  assignment,  plaintiff  demanded  tlie  warrants 
from  defendant,  who  refused  to  deliver  them,  and  it  was  held 
that  this  complaint  stated  a  sufficient  cause  of  action;  that,  as 
assignee  of  Johnson,  plaintiff  was  entitled  to  recover  the  war- 
rants or  their  value,  with  damages  for  their  detention  accruing 
after  their  assignment.**' 

188  Sherman  v.  Elder,  24  N.  Y.  881. 

180  Whittaker  y.  Merrill,  30  Barb.  889;  and  see  Westcott  v.  Ke^er, 
4  Bosw.  664. 
i40Vogel  V.  Badcoek,  1  Abb.  Pr.  176. 

141  Heine  v.  Anderson,  2  Duer,  318. 

142  Whittaker  v.  Merrill.  30  Barb.  389. 

i48Lazard  v.  Wheeler,  22  Gal.  139.  In  an  action  for  the  con- 
version of  a  city  warrant  for  street  Improvements,  in  which  the 
complaint  described  the  same  as  "  Stevens  street  warrant  A.  896,*' 
and  the  proof  showed  that  its  number  should  be  A.  898,  the  vari- 
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f  8187.  Demand  by  ossignM.  Such  a  claim  will  pasB  by  a 
general  aaeignment  in  trust  for  the  payment  of  creditors.  And 
s  new  demand  by  the  assignee  is  imnecessaiy.^^ 

i  2188.  Power  of  owner  after  conTonlon.  After  the  COn- 
Tersion  of  a  chattel  or  an  injury  to  real  or  personal  property^ 
the  owner  may  either  sell  the  chattel  itself  or  assign  his  right  of 
action  for  the  conversion  or  injtuy.^^ 

i  8189.  Sight  of  action  assignable.  A  right  of  action  of 
this  nature  is  assignable^  and  the  assignee  may  sue  in  his  own 
name.*** 

I  8140.  Against  one  in  posseniion  innooently. 

Form  No.  $43* 
[TiTLB.] 

The  plaintiff  complains,  and  alleges: 

I.  [Allege  ownership.] 

II.  That  on  the   day  of  ,  18..,  at 

y  one  A.  B.  wrongfully  took  said  goods  and  chat- 
tels from  the  possession  of  the  plaintiff,  and  unjustly  detained 
the  same. 

III.  That  thereafter  the  same  came  into  the  possession  of  the 
defendant,  who  refused  to  deliver  them  to  the  plaintiff,  al- 
though, before  this  action,  to-wit,  on  the   day  of 

,  18. . ,  the  plaintiff  duly  demanded  of  the  de- 
fendant possession  of  the  same. 

lY.  That  the  defendant  still  unlawfully  withholds  and  de- 
tains said  goods  and  chattels  from  the  possession  of  the  plain- 
tiff to  his  damage dollars. 

[Demand  op  Judgment.] 

ance  is  Immaterial  where  the  amounts,  date  of  issue,  rate  of  in- 
terest and  payee  of  the  two  warrants  are  the  same.  Roe  t.  Oatter, 
4  Waah.  St  611.  • 

144  McKee  v.  Judd,  12  N.  Y.  622;  64  Am.  Dec.  515. 

146  Hall  v.  Robinson,  2  N.  T.  2d3;  Cass  v.  New  Haven  K  R.  Go., 
1  B.  D.  Smith,  522;  Robinson  y.  Weeks,  1  Code  Rep.  311;  McGinn 
V.  Worden,  3  E.  D.  Smith,  355;  Wilson  v.  Cook,  Id.  252;  Howell  v. 
Krooee,  4  Id.  357;  S.  O.,  2  Abb.  Pr.  167;  North  v.  Turner,  9  Serg. 
&  R.  244;  Hoyt  ▼.  Thompson,  1  Seld.  347;  McKee  v.  Judd,  2  Kern. 
622;  see  Hicks  y.  Cleveland,  30  Barb.  573;  Waldron  v.  Willard,  17 
N.  Y.  466. 

i4«Gradw<rilil  v.  Harris,  29  Cal.  150;  Cal.  Code  C.  P.,  §  367;  see 
Stott  V.  Franey,  20  Oreg.  410;  23  Am.  St.  Rep.  132;  Norton  v. 
Whitehead,  84  Cal.  263;  18  Am.  St  Rep.  172. 
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I  8141.  Action  ag^ainst  assignee.  Where  the  defendant  is 
assignee  for  the  benefit  of  creditors  from  wrongdoers,  it  is  nec- 
essary to  allege  that  defendant  has  refused  to  deliver  up  the 
property  upon  demand.^*''  But  if  an  actual  wrongful  conver- 
sion of  the  property  is  proved,  proof  of  a  demand  is  unneces^ 
rtffy.*^ 

S  2142.  By  administrator,  after  conversion. 

Form  No.  344. 

[Title.] 
The  plaintiff  complains,  and  alleges:  , 

I.  That  before  and  until  the  time  hereinafter  mentioned,  one 
A.  B.  was  lawfully  possessed  of  [or  was  entitled  to  the  immediate 
possession  of  —  describe  goods],  the  property  of  the  said  A.  B., 
of  the  value  of dollars. 

II.  That  on  the day  of ,  18. .,  the 

same  came  into  the  possession  of  the  defendant,  who  from  that 
day  until  the  commencement  of  this  action  has  detained  the 
same. 

III.  That  before  the  commencement  of  this  action,  to-wit,  on 

the day  of ,  18 . . ,  the  said  A.  B.  [or 

the  plaintiff]  demanded  the  same  from  the  defendant,  but  he 
refused  to  deliver  them. 

IV.  That  thereafter  and  before  this  action,  said  A.  B.  died 

intestate,  and  on  the   day  of   ,  18. ., 

letters  of  administration  upon  the  estate  of  said  A.  B.,  deceased, 
were  duly  issued  and  granted  to  the  plaintiff  by  the  probate 

court  of  the  county  of ,  of  this  state,  appointing 

the  plaintiff  administrator  of  all  the  goods,  chattels,  and  credits 
which  were  of  said  deceased,  and  that  the  plaintiff  thereupon 
duly  qualified  as  such  administrator,  and  entered  upon  the  dis- 
charge of  the  duties  of  his  said  office,  and  is  now  such 
administrator.  • 

[Demand  of  Judgment.] 

I  214S.  When  action  lies.  The  administrator  may  maintain 
an  action  for  wrongful  conversion  of  the  personal  estate  of  the 
deceased,  before  the  issuance  of  the  letters.'^^    Such  an  action 

147  Fuller  V.  Lewis,  3  Abb.  Pr.  383;  see,  also,  Gnmey  ▼.  Kenney, 
2  E.  D.  Smith,  132. 

148  Davison  v.  Donadi,  2  E.  D.  Smith,  121;  Prlngle  v.  Phiilips^ 
5  Sandf .  157. 

149  Jahns  V.  NolUng,  29  Gal.  607. 
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may  be  maintained  without  the  aid  of  section  116  of  the  Pro- 
bate Act;''^  and  such  section  does  not  give  a  new  right  of  action, 
but  merely  increases  the  damages.^*^^ 

I  2144.  Essential  aTerments.  A  complaint  in  replevin,  by 
an  executor,  should  show  the  death  of  the  testator,  his  leaving 
a  will,  the  appointment  therein  of  the  plaintiff  as  executor,  the 
probate  of  the  will,  the  issuance  of  letters  testamentary  to  the 
plaintiff,  and  his  qualification  and  entry  upon  the  discharge  of 
his  duties  as  executor.*^^  When  the  complaint  in  such  an  ac- 
tion alleges  that  the  defendant  embezzled,  alienated,  and  con- 
verted to  his  own  use  the  personal  estate  of  the  deceased,  and 
prays  for  double  damages,  the  plaintiff  is  entitled  to  recover 
double  damages  if  the  proof  sustains  the  allegation.^^ 

S  2145.  Demand  of  property.  In  suit  by  an  administrator 
for  conversion  of  the  property  of  the  estate  under  section  116 
of  the  statute  to  regulate  the  settlement  of  estates,*"  the  jiroof 
as  to  the  right  or  title  or  possession  of  plaintiff,  and  the  taking 
or  interference  by  defendant  being  conflicting,  it  is  error  to 
instruct  the  jury  that  a  mere  demand  on  the  defendant,  and 
the  refusal  by  him  to  surrender  the  property,  will  charge  him 
with  a  conversion.*" 

i  2146.  Ownership.  A  complaint  in  replevin,  alleging  that 
F.  was  seised  and  possessed  of  certain  premises  at  the  time  of 
his  death;  that  the  plaintiffs  were  appointed  the  executors  of 
his  last  will  and  testament,  and  ever  since  their  appointment 
have  been  in  the  possession  of  the  premises;  that  certain  per- 
sons, whose  names  are  not  designated,  entered  upon  the  same 
without  authority  and  cut  down  timber  growing  thereon,  to  the 
amount  of  about  three  hundred  cords;  that  the  defendant  after- 
wards also  entered  upon  the  premises  without  authority,  antl 
removed  the  wood  thus  cut,  and  still  detains  it  from  the  plain- 
tiffs; that  they  have  demanded  the  possession  of  the  same  from 
him,  and  that  he  refuses  to  deliver  it  to  them,  to  their  damage 

150  Cal.  CJode  C.  P.,  f  1468. 

isiid.;  see  Levy  v.  Superior  Ot.,  106  Oal.  000,  construing  this 
section  of  the  Code  of  Civil  Procedure. 
»2HaUeck  v.  Mixer,  16  Cal.  676. 
iM  Jahns  V.  Nolting.  29  Cal.  507. 
iM  Cal.  Code  C.  P.,  S  1458. 
iWBeckman  v.  McKay,  14  Cal.  260. 
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of  one  thouBand  dollars^  the  alleged  yalue  of  the  wood,  aoffi- 
ciently  shows  plaintiffs  ownership  of  the  wood."* 

i  2147.  For  conT»Tsion  of  a  bond. 

Form  No,  54$* 

[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of   >  18. .,  at 

y  one  A.  B.  Mas  the  owner  of  a  bond,  a  copy  of 

which  is  annexed  as  a  part  of  this  complaint,  and  marked 
'^  Exhibit  A/'  and  by  his  agent,  at  the  request  of  the  defendant, 
deposited  it  with  the  defendant  for  the  purpose  of  [here  briefly 
state  the  purpose  for  which  it  was  depoeated]. 

II.  That  aiter  a  reasonable  time  for  [state  purpose]  and  on 

the  day  of   ,  18..,  at   , 

said  A.  B.  demanded  from  the  defendant  the  said  bond,  or  the 
value  thereof;  but  the  defendant  refused  either  to  return  it  or 
to  pay  its  value  to  the  said  A.  B. 

III.  That  on  the day  of ,  18. .,  at 

,  the  said  A.  B.  duly  assigned  to  the  plaintiff  the 

said  bond,  together  with  all  his  right  of  action  against  the 
defendant  and  all  other  persons,  to  recover  its  value,  or  its  pos- 
session, or  damages. 

IV.  That  the  value  of  said  bond  at  the  date  of  said  demand 
was  the  sum  of dollars.  [If  the  plaintiff  is  en- 
titled to  recover  special  damages,  allege  the  facts  which  show  it.] 

[Demand  of  Judgment.] 

9  2148.  Bond  or  written  instrument.  In  an  action  for  the 
conversion  of  a  bond  or  written  instrument>  the  plaintiff  should 
name  the  parties  to  -it,  and  his  declaration  should  show  thai  it 
was  an  instrument  in  writing,  although  he  can  not  be  held  to 
an  exact  description.**'' 

9  2149.  Claim  and  delivery. 

Form  No.  346- 

[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of   ,  18..,  at 

,  the  plaintiff  was  the  owner  [or  otherwise]  of  the 

iM  HaUeck  v.  Mixer,  16  Cal.  574. 
157  PienMm  v.  Townsend,  2  Hill,  56(X 
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following  goods  and  chattels  [of  the  yalue  of   

dollars]^  to-wit:  [describe  goods]. 

II.  That  the  defendant  on  the day  of , 

18.  .y  at  the  city  and  county  of  ,  without  the 

plaintiff's  consent,  and  wrongfully,  took  said  goods  and  chattels 
from  the  possession  of  the  plainti£F. 

III.  That  before  the  commencement  of  this  action^  to-wit> 
on  the day  of ,  18. .,  the  plaintiff  de- 
manded of  the  defendant  possession  of  said  goods  and  chattels. 

IV.  That  said  defendant  still  unlawfully  withholds  and  de- 
tains said  goods  and  chattels  from  the  possession  of  the  plain- 
tiff, to  his  damage  in  the  sum  of dollars. 

Wherefore  the  plaintiff  demands  judgment  against  the  de- 
fendant. 

1.  For  the  recovery  of  possession  of  said  goods  and  chattels, 

or  for  the  sum  of dollars,  the  value  thereof  fin 

case  a  delivery  can  not  be  had]. 

2.  For dollars  damage,  and  for  costs  of  suit. 

f  2150.  Action  defined.  The  action  for  '^  claim  and  delivery 
of  personal  property,*'  under  the  practice  of  California,  is  at 
least  commensurate  with  the  action  of  detinue  at  common 
law.^**  It  was  formerly  the  action  of  replevin."*®  The  primary 
object  of  the  suit  is  the  recovery  of  the  thing  itself.  The  value 
is  recovered  only  in  the  alternative  that  the  thing  is  not  re- 
turned.*^ And  herein  lies  the  difference  between  this  action 
and  the  action  corresponding  with  the  farmer  action  of  trover, 
where  an  offer  before  suit  is  not  equivalent  to  a  tender.^^*  The 
plaintiff  out  of  possession  can  not  sue  for  property  severed  from 
the  freehold  when  the  defendant  is  in  possession  of  the  prem- 
ises from  which  the  property  was  severed,  holding  them  ad- 
versely in  good  faith  under  claim  and  color  of  title.*^    But  by 

iM  McLaughlin  v.  Plattl,  27  Cal.  464. 

i»  De  Mott  V.  Hagerman,  8  Cow.  220;  18  Am.  Dec.  443. 

i«OHunt  V.  Robinson,  11  Cal.  277.  Claim  and  delivery  is  a 
statutory  remedy  provided  to  enable  one  to  recover  the  possession 
of  personal  property  detained,  with  an  alternative  remedy  If  pos- 
session can  not  be  had.  Riclotto  v.  Clement,  94  Cal.  105.  Prayer 
of  complaint  in  this  action.    Bee  Dennison  v.  Chapman,  105  Col.  447. 

i«  Savage  v.  Perkins,  11  How.  Pr.  17;  and  see  Vogel  v.  Badcoek, 
1  Abb.  Pr.  176;  McCurdy  v.  Brown.  1  Duer.  101. 

i^Halleck  v.  Mixer,  16  Cal.  579:  affirmed  in  Page  v.  Fowler,  37 
\d.  100;  McConnaughy  v.  Wiley,  33  Fed.  Rep.  449. 
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the  action  of  claim  and  delivery  the  true  owner  of  land  may 
maintain  replevin  to  recover  wood  cut  on  the  land  by  one  in 
possession  of  the  same  without  color  of  title.**®  Replevin  is 
the  proper  remedy  to  recover  a  package  of  gold  sealed  up  in  a 
leather  bag.*®*  Replevin  does  not  lie  for  goods  deposited  with 
the  plaintiff  by  a  stranger  who  has  no  interest  in  them.*^ 

f  2151.  Allegations  essential.  In  an  action  against  a  sheriff 
for  the  value  of  a  piano  seized  by  him  on  an  execution  against 
the  plaintiff^  who  claimed  the  same  as  exempt  from  execution^ 
an  allegation  in  the  complaint  that  the  plaintiff  was  a  pianist, 
and  that  he  had  taught  music  within  three  months  prior  to 
the  time  when  his  piano  was  seized,  is  not  sufficient  to  show 
that  teaching  music  was  his  business  at  the  time  of  such 
seizure.!-  where  the  recovery  of  the  property  is  the  primary 
object  of  the  suit,  as  in  some  cases  where  damages  will  not 
compensate  plaintiff,  he  should  frame  his  bill  in  equity,  speci- 
fying the  reasons  therefor,  and  then  a  decree  can  be  made  to 
compel  specific  delivery.*^ 

§  2152.  Cepit  ^  detinet.  The  distinction  must  still  be  pre- 
served between  the  wrongful  taking  and  the  wrongful  detention. 
If  the  original  taking  was  lawful,  the  action  must  be  in  the 
deiinet;^^  and  one  who,  having  possession  originally  lawful,  re- 
fuses to  deliver,  is  not  liable  in  the  cepit}^  So  the  grantee  in 
a  sheriff's  deed  can  not  have  replevin  in  the  cepit  for  timber  cut 

168  Kimball  v.  Lohmas,  31  Cal.  156;  Halleck  v.  Mixer,  16  Id.  &79; 
Page  V.  Fowler,  37  id.  100.  The  commoo-law  rule  In  relation  to 
tbe  right  of  the  owner  of  land  to  recover  possession  of  cord  wood 
cut  on  the  land  by  one  in  possession  without  color  of  title  com- 
mented on  in  Page  v.  Fowler,  28  Cal.  605.  See  Brewer  v.  Fleming, 
51  Penn.  St.  102;  Iron  Works  v.  Hitt,  49  Mo.  App.  472;  United 
States  V.  Stevenson,  50  Fed.  Rep.  504.  Replevin  will  not  lie  for 
an  undivided  part  of  a  number  of  piles  of  lumber.  GuiUe  v.  Wong 
Took,  13  Oreg.  577.  But  the  plaintiff  in  such  action  may  recover 
distinct  parcels,  or  a  part  of  the  separate  articles  sued  for,  and 
the  defendant  prevail  as  to  the  others.  Phipps  v.  Taylor,  15  Oreg. 
484. 

iMSkldmore  v.  Taylw,  29  Cal.  619. 

165  Harrison  v.  Mcintosh,  1  Johns.  380. 

iM  Tanner  v.  Billings,  18  Wis.  163;  86  Am.  Dec.  755. 

iWNickerson  v.  Chatterton..  7  Cal.  570. 

i«8RandaU  v.  Cook,  17  Wend.  53. 

16»  Hjrmann  v.  Cook,  How.  App.  Cas.  419.  If  the  action  of  claim 
and  delivery  can  be  said  to  be  an  action  of  replevin,  it  must  be  Id 
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by  debtor  during  the  period  allowed  for  redemption.*^  Be- 
plevin  in  the  cepit  will  only  lie  where  trespass  will  lie.*^*  And 
only  where  a  present  right  of  possession  is  shown.*^*  Iieple^  in 
in  the  detinet  as  well  as  in  the  cepit  will  lie  upon  a  tortious  tak- 
ings for  plaintiff  may  waive  the  foree.*'^'  And  in  such  a  case, 
a  temand  before  suit  is  not  necessary.*'^* 

f  2153.  Character  or  capacity.  It  is  not  necessary  to  desig- 
nate a  public  officer  defendant  by  his  official  character.  He 
is  to  be  rendered  liable  in  his  individual  capacity.*^  The 
deputy  may  be  Joined  with  the  principal.*^* 

%  2154L  Claim  to  property.  It  is  the  privilege  of  the  plain- 
tiff to  claim  the  delivery  of  the  property  at  any  time  before  the 
filing  of  the  answer,  but  it  is  not  compulsory  upon  him  to  do 
so.*^  And  whether  he  claims  it  or  not  before  the  answer  filed, 
does  not  affect  the  question  of  ultimate  relief.*''® 

§  2155.  Custody  of  the  law.  In  general,  goods  in  the  cus- 
tody of  the  law  can  not  be  replevied.*^  Even  if  the  execution 
has  been  paid  and  satisfied.*^    If  the  officer  upon  an  execution 

the  detinet,  and  not  in  the  cepit*  Hawkins  v.  Roberta,  45  Oal.  88 
There  can  be  no  proper  recovery  for  a  conversion  upon  a  complaint 
stating  a  cause  of  action  in  claim  and  delivery.  Ridotto  v.  Cle- 
ment, 94  Cal.  105. 

170  Rice  V.  Baker,  3  Den.  79. 

171  Marshall  v.  Davis,  X  Wend.  109;  19  Am.  Dec.  463;  Nash  v. 
Mosher,  19  Wend.  431;  Wilson  v.  Barker,  4  Barn.  &  A.  614;  Vin., 
Tresp.  (M.),  PI.  11;  Bac.  Abr.,  Tresp.  (B.),  2;  Bro.  Abr.,  Tresp.,  PI. 
68;  Barrett  v.  Warren.  3  HiU,  348;  Rich  v.  Baker,  3  Den.  79. 

172  Rogers  V.  Arnold,  12  Wend.  30;  Sharp  v.  Whittenhall,  3  Hill, 
576;  Wheeler  y.  Train,  3  Pick.  255;  Redman  v.  Hendricks,  1  Sandf. 
32. 

178  Cummings  v.  Vorce,  3  Hill,  282;  Pierce  v.  Vandyke,  6  id.  613; 
ZachrlBson  y.  Ahman,  2  Sandf.  68. 

174  Id.;  Stillman  v.  Squire,  1  Den.  327. 
i76Stillman  y.  Squire,  1  Den.  327. 

i76Waterbury  v.  Westeryelt,  9  N.  Y.  598;  King  y.  Orser,  4  Duer, 
431. 
177  Wellman  v.  English,  38  Cal.  583. 
"S^Vellman  y.  English,  38  Cal.  583. 

179  Mills  y.  Martin,  19  Johns.  32;  Isley  v.  Stubbe,  5  Mass.  283; 
Pearson  v.  Roberts,  WiUes.  672;  Rex  y.  Monkhouse,  2  Stra.  1184; 
1  Chit.  PI.  160;  3  Bl.  Com.  148;  Marshall  v.  Davis,  1  Wend.  109;  19 
Am.  Dec.  463;  Hall  v.  Tuttle,  2  Wend.  475. 

180  Gardner  y.  Campbell,  15  Johns.  401. 
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against  A.  eeizes  the  goods  of  B.^  the  latter  may  bring  replevin.^^^ 
Or,  if  the  judgment  was  void  for  want  of  jurisdiction,  replevin, 
lies.^^  And  it  is  held  to  be  an  established  rule,  ihat  replevin 
will  lie  in  any  state  court  of  competent  jurisdiction,  in  favor  of 
one  who  is  the  owner  of  goods  which  had  been  seized  by  the 
sheriff,  or  any  other  officer,  upon  a  writ  against  a  third  person, 
where  the  suit  in  which  the  writ  issued  has  been  brought  in  any 
other  of  the  courts  of  the  state.^*®  It  is  further  held,  .tliat  goods 
in  the  custody  of  a  United  States  marshal,  under  attachment  is- 
sued from  a  federal  court,  may  be  replevied  by  suit  in  a  state 
court,  by  consent  of  the  federal  court.^^  But  a  defendant 
whose  goods  are  seized  by  an  officer  in  obedience  to  the  com- 
mand of  legal  process  can  not  maintain  replevin  against  such 
officer  for  the  goods  so  taken  into  legal  custody.**  And  this 
is  held  to  be  so,  although  the  property  is  by  law  exempt  from 
seizure  under  the  writ.*^  An  action  of  claim  and  delivery  will 
not  lie  against  an  officer  who  has  sold  the  goods  under  execu- 
tion and  parted  with  the  possession  of  them  before  the  com- 
mencement of  the  action.*®'' 

§  2155a.  Description  of  property.  Certainty  in  the  descrip- 
tion of  the  property  is  required  in  replevin,  but  this  rule  does 
not  require  greater  certainty  of  description  than  the  nature  of 
the  property  will  reasonably  admit.  A  description  in  the  com- 
plaint of  the  property  sought  to  be  recovered  as  sixty-eight 
head  of  hogs  on  the  macadamized  road  in  said  county,  on  the 
place  formerly  kept  by  Wong  Hin  Soon,'*  is  reasonably  cer- 

isi  Thompson  v.  Button,  14  Johns.  84;  see  Gardner  v.  Campbell, 
15  id.  401;  Jndd  v.  Fox,  9  Cow.  259, 

isSMUls  V.  Martin,  19  Johns.  7. 

isswUde  V.  Rawles,  13  Col.  583;  Carpenter  v.  Innes,  16  id.  165; 
25  Am.  St.  Rep.  255,  and  note,  256;  see,  also,  Whitney  v.  Swenson, 
43  Minn.  337;  WlUls  v.  Reinhardt,  52  Ark.  128;  Richards  v.  Kirk- 
Patrick,  53  Cal.  433. 

iM  MitcheU  V.  Smith,  13  C<d.  170;  Hill  v.  Corcoran,  15  Id.  270. 

i85MeHugh  V.  Robinson,  71  Wis.  565. 

186  Hawk  V.  Lepple,  51  N.  J.  L.  208;  14  Am.  St.  Rep.  677.  Other- 
wise, however,  In  North  Dakota.    Wagner  v.  Olson.  3  N.  Dak.  69. 

187  Rlciotto  V.  Clement,  94  CaJ.  105.  Under  the  statute  of  New 
Mexico  (Codp.  I^ws,  1884,  §  1975),  property  seized  by  an  officer 
under  attachment  process  can  not  be  recovered  in  replevin  by  a 
third  person  claiming  the  right  of  possession.  Butts  v.  Woods, 
4  N.  Mex.  IBTnts 
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tain.^^  So  of  a  description  as  ^'  two  thousand  pounds  of  oats^ 
more  or  less^  now  situated  in  a  certain  granary^  on  the  premises 
now  occupied  by  defendants."^®*  But  a  description  simply  as 
''five  hundred  and  ninety  sacks  of  wheat/'  was  held  insufil- 
cient.*^  It  is  not  necessary^  however,  to  describe  specifically  the 
character  of  the  property,  as  that  it  is  exempt  from  sale  on 
execution,  any  more  than  it  is  in  an  action  of  trespass  or 
trover.^*^  An  exhibit  containing  a  description  of  the  prop^ 
erty  in  order  to  become  a  part  of  the  complaint  must  be  an- 
nexed and  attached  thereto,  and  it  is  not  sufficient  to  file  the 
same  as  a  separate  paper,  although  referred  to  in  the  complaint 
and  alleged  to  be  a  part  thereof.^^ 

§  2156.  Damages.  In  actions  for  taking  and  detaining  per- 
sonal property,  no  circumstances  of  aggravation  being  shown,^ 
the  measure  of  damage  is  the  fixed  value  of  the  property,  with 
interest  up  to  the  time  of  ihe  rendition  of  the  verdict.***  So 
in  an  action  against  a  sheriff  for  wrongful  seizure  and  sale  of 
property.***  Damages  are  to  be  ascertained  at  the  place  where 
it  is  detained  when  the  action  is  commenced,****  But  where  the 
value  of  the  goods  is  fiuctuating,  the  plaintiff  may  recover  the 
highest  market  value  at  the  time  of  the  conversion,  or  at  any 
time  afterwards,**®  the  market  value  to  be  ascertained  at  the 
place  of  the  conversion.**^  Interest  is  allowed  as  a  matter  of 
right  from  the  time  when  value  is  estimated.**®  The  defend- 
ants are  not  entitled  to  claim  compensation  for  money  or  ser- 
ies Gnille  V.  Wong  Took.  13  Oreg.  577. 

i8»Hook  V.  Fenner,  18  C<rf.  283;  36  Am.  St.  Rep.  277;  see,  also, 
Bllby  V.  Townsend,  29  Neb.  220;  Wood  v.  Darnell,  1  Ind.  App.  215; 
Sawyer  v.  Mlddlesborough  Town  Co.  (Ky.),  17  B.  W.  Rep.  444. 

190  Pierce  v.  Langdon,  2  Idaho,  878. 

191  Krause  v.  Herbert,  16  Oreg.  429;  Dennis  v.  SneU,  50  Barb.  96. 
iw  Riley  V.  Pearson,  21  Oreg.  15. 

iWDorsey  v.  Manlove,  14  Cal.  553;  Hamer  v.  Hathaway,  38  id. 
117;  Phillips  v.  Sutherland,  1  West  Coast  Rep.  350.  See,  also,  as 
to  the  measure  of  damages  in  replevin,  Hauselman  v.  Kegel,  60 
Mich.  540;  Lewis  v.  Mason,  94  Mo.  551;  Thompson  v.  Scheid,  39 
Minn.  102;  12  Am.  St.  Rep.  619;  Coffin  v.  Taylor,  16  Oreg.  375. 

IM  Pelberg  v.  Gorham,  32  Cal.  349;  11  id.  2Z 

isBHlsler  v.  Carr,  34  Cal.  641. 

19S  Douglass  V.  Kraft,  9  Oal.  563;  Dorsey  v.  Manlove.  14  id.  565; 
Hamer  v.  Hathaway,  33  id.  117. 

iwid. 

iMId.;  but  see  Civil  Code,  f  3336,  as  amended,  187a 
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vices  laid  out  or  expended  apon  plaintiff's  property,  in  the 
absence  of  a  request  on  his  part.  No  request  will  be  presumed 
when  the  property  of  one  person  is  taken  under  legal  process 
against  another.^^  The  damage  when  the  property  has  been 
delivered  is  the  legal  interest  on  the  value  thereof  during  the 
detention.^^  In  an  action  to  recover  possession  of  a  mare,  and 
damages  for  her  detention,  damages  resulting  from  the  mare's 
losing  flesh,  and  the  breeding  season  during  such  detention, 
should  be  specially  alleged.^* 

f  2157.  Demand.  In  this  form  of  action  a  demand  must  be 
proved.*^  But  it  is  only  when  the  original  possession  is  lawful, 
and  the  action  relies  upon  the  unlawful  detention  that  a  de- 
mand is  required.^^  Where  the  taking  is  by  an  officer  upon 
proper  legal  authority,  a  demand  is  necessary  in  order  to  make 
him  liable  in  damages.^^ 

§  2158.  Execution-creditor  Joined.  If  the  levy  was  made  by 
the  direction  of  the  execution-creditor,  he  also  may  be  joined.** 

iMHisler  v.  Garr,  34  Oal.  641;  see  Lumber  Co.  v.  Lesh,  110  Ind. 
98;  12  Am.  St.  Rep.  367. 

aooNickerson  v.  Ghattertoiip  7  Gal.  568;  Douglass  v.  Kraft,  9 
Id.  562. 

201  Stevenson  v.  Smith,  28  Gal.  102;  87  Am.  Dec.  107.  Allegation 
of  special  damages,  see  Boss  v.  Malone,  97  Ala.  529;  Bradley  v. 
Bovin,  53  Kan.  628.  The  rightful  possession  being  found  in  favor 
of  the  i^aintlff,  nominal  damages  may  be  awarded,  without  aver- 
ment of  special  damage,  for  the  wrongful  detention,  and  without 
proof  of  actual  injury.  Hammond  v.  SoUiday,  8  Col.  610.  The 
value  of  the  use  of  the  property  during  the  time  of  detention  is 
recoverable  as  damages  in  replevin,  and  such  damages  may  be 
estimated  down  to  the  day  of  trial.    Coffin  v.  Taylor,  16  Greg.  875. 

202  Powers  v.  Bassford,  19  How.  Pr.  309;  Fuller  v.  L«wis,  3  Abb. 
Pr.  384;  see  Gumey  v.  Kenney,  2  E.  D.  Smith,  132;  Storm  v. 
Livingston,  6  Johns.  44.  But  proof  of  demand  is  unnecessary 
when  the  pleadings  admit  it.    Francisco  v.  Benepe,  6  Mont.  243. 

203  Paige  V.  O'Neal,  12  Cal.  483;  Bacon  v.  Robson,  53  Id.  399; 
Stone  V.  O'Brien,  7  Col.  458;  Harris  v.  McCaslaud,  29  ill.  App.  430; 
Surles  V.  Sweeney,  11  Oreg.  21. 

204Daumlel  v.  Gorham,  6  Cal.  43;  Kllley  v.  Scannell,  12  id.  73. 
But  no  demand  is  necessary  when  the  seizure  was  wrongful. 
Moorhouse  v.  Donaca,  14  Oreg.  430;  Chandler  v.  Galcord,  1  Okl. 
aiO;  Smith  v.  Jensen,  13  Col.  213;  Hopkins  v.  Bishop,  91  Mich.  328; 
30  Am.  St.  Rep.  480. 

MB  Allen  V.  Crary,  10  Wend.  349;  25  Am.  Dec.  566;  Acker  v. 
Campbell,  23  Wend.  372;  Marsh  v.  Backes,  16  Barlx  483. 
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%  2159.  Fixtures,  when  personal  property.  By  the  wrongful 
severance  from  the  premises,  the  fixtures  become  personal  prop- 
erty, for  the  recovery  of  which  an  action  of  replevin  will  lie  by 
the  purchaser  after  he  obtains  a  sheriff's  deed.^^ 

§  2160.  Liabilitiee  of  third  persons.  Where  a  person  is  in 
possession  of  goods  belonging  to  another,  which  he  is  bound  to 
deliver  upon  demand,  if  he,  without  authority  from  the  owner, 
parts  with  that  possession  to  one  who  refuses  to  deliver  them, 
he  is  responsible  in  detinue  equally  with  the  party  refusing. 
He  contributes  to  the  detention.^^  A  third  person,  who  ac- 
quires possession  of  the  goods  from  a  wrongdoer,  is  liable  when 
notice  has  been  given.^8  And  against  such,  no  demand  is 
necessary.^* 

§  2161.  Property  taken  for  tax.  In  New  York,  under  a 
statute  providing  that  replevin  shall  not  lie  for  goods  taken 
for  a  tax  pursuant  to  statute,  it  was  held  that  property  taken 
from  the  owner  for  a  tax  assessed  on  him  under  a  statute  of  the 
United  States,  can  not  be  replevied  by  him.^®  Yet  the  rightful 
possessor  of  goods  unlawfully  seized  under  a  warrant  against 
another'  for  nonpayment  of  taxes,  may  prosecute  an  action  to 
recover  possession  of  such  goods,  and  take  proceedings  of  claim 
and  delivery  of  such  goods.^*  In  such  cases  the  court  can  not 
inquire  into  the  regularity  of  the  proceedings  upon  which  the 
warrant  issued^* 

S  2162.  Belief.  If  there  are  several  defendants,  the  court 
may  adjudge  a  return  of  the  property  in  favor  of  such  of  the 
defendants  as  appear  to  be  entitled  to  a  return,  and  refuse  it  as 
to  such  of  them  as  are  not.^'    The  judgment  must  be  in  the 

206  Sands  v.  Pfeiffer,  10  Cal.  258. 

207  Nichols  V.  Michael,  23  N.  Y.  264;  80  Am.  Dec.  269;  Dunham  v. 
Troy  Union  R.  R.  Co.,  3  Keyes,  543. 

2osoim8tead  v.  Hotailing,  1  Hill,  317,  and  cases  there  cited;  and 
see  Ely  v.  Ehle,  3  N.  Y.  506. 

aw  Pringle  v.  Phillips,  5  Sandf .  157. 

ao  O'Reilly  v.  Good,  42  Barb.  521;  S.  C,  18  Abb.  Pr.  106. 

aiStockwell  V.  Vietch,  18  Abb.  Pr.  412;  and  see  Daniels  r. 
Nelson,  41  Vt  161;  98  Am.  Dec.  577. 

212  People  ▼.  Albany,  7  Wend.  485. 

as  Woodbum  v.  Chamberlin,  17  Barb.  446. 
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alternative^  and  not  in  any  case  absolutely,  for  the  value  of  the 
property.^^* 

f  8163.  Bisrlit  of  possession.  Beplevin  lies  for  goods  and 
chattels  unlawfully  taken  or  detained,  and  may  be  brought 
whenever  one  person  claims  personal  property  in  the  possession 
of  another,  and  this  whether  the  claimant  has  ever  had  posses- 
sion or  not,  and  whether  his  property  in  the  goods  be  absolute 
or  qualified,  provided  he  has  the  right  to  the  possession.^*^  A 
bill  of  sale  of  a  given  number  of  cattle,  part  of  a  herd  running 
on  the  seller's  ranch,  giving  the  purchaser  the  right  to  select 
the  number  sold,  and  take  the  same  immediately,  gives  to  the 
purchaser  the  right,  after  demand  and  refusal,  to  recover  pos- 
session of  the  entire  herd  in  an  action  at  law,  and  then  select 
the  number  purchased,  and  return  the  residue  to  the  seller.**® 
The  plaintiff,  by  virtue  of  his  prior  actual  possession  of  the 
land,  will  be  entitled  to  recover,  unless  the  defendants  prove 
they  entered  in  good  faith,  with  the  intention  to  pre-empt  the 
land,  on  which  hay  was  cut,  and  had  actual  possession  of  it  at 
the  time.^^  The  ownership  requisite  to  maintain  an  action 
for  the  recovery  of  personal  property  need  not  be  absolute.  A 
right  to  the  possession  and  dominion  over  it  for  the  time  is  all 
that  is  essential.^^  And  a  complaint  in  such  action,  which, 
states  the  particular  facts  entitling  the  plaintiff  to  the  immediate 
and  exclusive  possession  of  the  property  claimed,  sufficiently 
pleads  his  title  thereto,  although  it  contains  no  general  allega- 
tion that  he  is  the  owner  and  entitled  to  the  possession  of  the 
property.^'  But  in  order  to  sustain  the  action  the  plaintiff 
must  have  the  right  to  the  immediate  and  exclusive  possession 
of  the  property  at  the  time  the  action  is  commenced.  And  a 
complaint  averring  that  on  a  day,  two  days  prior  to  the  com- 
mencement of  the  action,  the  plaintiff  was  the  owner  and  en- 

2i4Fltzhngh  V.  Wiman,  9  N.  Y.  658;  Dwlgbt  v.  Enos,  id.  470; 
Cooker  v.  Aguirre,  86  Cal.  479;  Phipps  v.  Taylor,  15  Oreg.  484. 
Otherwise  in  Arkansas,  see  Swantz  y.  Pillow,  50  Ark.  300;  7  Am. 
St  Rep.  98. 

2i6Lazard  v.  Wheeler,  22  Cal.  139;  Pangburn  v.  Partridge,  7 
Johns.  140;  6  Am.  Dec.  260,  and  cases  there  cited;  Cresson  v.  Stoat,. 
17  Johns.  116;  8  Am.  Dec.  373. 

ae  McLaughlin  v.  Piatti,  27  Cal.  464. 

ai7  Page  v.  Fowler,  37  Cal.  112. 

318  Lewis 'V.  Birdsey,  19  Oreg.  164;  Btevena  y.  Obase,  61  N.  T.840. 

310  Yisher  y.  Smith,  91  Cal.  260. 
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titled  to  the  imiiiediate  possession  of  the  property^  and  that  de- 
fendants refused  to  deliver  the  property  upon  demand  made  on 
the  day  of  the  commencement  of  the  action,  and  unlawfully 
withhold  possession,  etc.,  does  not  state  a  cause  of  action.^^ 
And  a  complaint  which  only  avers  ownership  and  right  of  pos- 
session in  the  plaintiff  at  a  time  more  than  four  years  before  the 
commencement  of  the  suit  is  clearly  bad.^^  In  replevin,  the 
plaintiff  is  not  required  to  plead  specially  the  source  of  his  title, 
or  the  particular  facts  which  entitle  him  to  the  possession  of 
the  property.  He  may  allege  generally  that  he  is  the  owner 
and  entitled  to  the  immediate  possession,  and,  under  it,  prove 
any  right  of  property,  geneoral  or  special,  that  entitles  him  to 
possession,  as,  for  example,  a  chattel  mortgage  and  a  bi^aeh  of 
its  conditions  which,  by  the  terms  of  the  instrument,  entitles 
the  mortgagee  to  possession.^  In  an  action  of  claim  and  de^ 
livery,  when  the  complaint  alleges  ownership  and  right  of  pos- 
session in  the  plaintiff,  and  wrongful  detention  by  the  defend- 
ant, a  general  verdict  for  the  plaintiff  finds  all  these  issues  for 
the  plaintiff.  Such  verdict  determines  that  he  is  owner  and 
entitled  to  possession.^^  And  where,  in  such  action,  the  evi- 
dence shows  that  the  ownership  of  the  property  waa  the  only 
issue,  an  allegation  in  the  complaint  that  the  plaintiff  was  the 
owner  of  and  entitled  to  the  property  at  the  time  of  the  com- 
mencement of  the  suit,  is  sufficient  after  verdict.*^ 

§  8168a.  Nonpayment.  In  replevin  by  a  chattel  mortgagee 
against  an  attaching  creditor  of  the  mortgagor,  an  allegation  in 
the  complaint  of  the  nonpayment  of  the  mortgage  note,  the 
same  not  being  due,  is  unnecessary.^^ 

f  2168b.  Allegation  of  vahie.  In  an  action  for  the  claim  and 
delivery  of  a  stated  number  of  hogs,  of  which  the  aggregate 
value  is  alleged  in  the  complaint,  a  finding  that  each  hog  was 


Fredericks  v.  Tracy,  08  Oal.  058. 

221  Affierbach  v.  McGovem,  70  Cal.  268. 

222  MlUer  V.  Adamson,  45  Minn.  09;  and  see  Everett  v.  Buchanan, 
2  Dak.  240.  But  in  some  jurisdictions  a  plaintiff  in  replevin  must 
set  forth  in  his  complaint  or  petition  the  facts  which  constitute 
his  special  interest  or  ownership  in  the  property.  Ream  v.  Mc- 
Blhone,  50  Kan.  400;  Kennett  v.  Peters,  54  Kan.  119;  45  Am.  St. 
Rep.  274;  Mnsser  v.  King,  40  Neb.  892;  42  Am.  St.  Rep.  70a 

228  Gaines  v.  White,  1  S.  Dak.  434. 

224  Pierce  v.  Langdon,  2  Idaho,  878. 

225  Stevenson  v.  Lord,  15  Col.  181. 
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of  Ihe  value  of  four  dollaxs  is  proper^  and  will  be  y^eU  supported 
by  the  evidence,  when  the  only  evidence  of  their  value  is  that 
they  were  worth  four  or  five  dollars  a  head.^* 

§  2164.  When  replevin  lies.  Replevin  lies  by  the  owner  of 
chattels  against  one  who  has  merely  directed  the  sheriff  to  levy 
on  them.^^  Replevin  lies  wherever  trespass  would  lie.^^  This 
does  not  mean  that  the  remedies  are  alwavs  concurrent,  but 
that  wherever  trespass  would  lie,  and  the  defendant  was  in  pos- 
session of  the  goods,  replevin  would  lie.^^  Replevin  for  hay 
cut  on  public  lands  can  not  be  maintained  by  a  prior  possessor 
against  one  who  was  in  adverse  possession,  claLraing  a  pre- 
emption right,  entered  when  he  cut  the  hay.^^  The  action  for 
replevin  would  not  lie  for  emblements  cut  and  taken  by  a  per- 
son who  was  at  the  time  of  the  taking  in  possession  of  the 
land.^^  A  safe  in  the  possession  of  McC,  belonging  to  W.,  F. 
&  Co.,  for  whom,  as  also  for  plaintiff,  he  was  agent,  contained 
six  thousand  dollars  in  coin.  Of  this  sum  four  hundred  dollars 
belonged  to  W.,  F.  &  Co.,  the  balance  to  plaintiff.  Defendant, 
as  sheriff,  under  a  writ  against  McC,  seized  one  thousand  eight 
hundred  dollars  of  the  money  in  the  safe  as  his  property,  and 
put  it  in  a  bag.  Plaintiff  then  claimed  the  money  as  his,  McC. 
being  present  and  not  objecting.  It  was  held  that  this 
amounted  to  a  segregation  of  the  one  thousand  eight  hundred 
dollars  from  the  mass  of  coin  in  the  safe,  so  as  to  sustain  re- 
plevin by  plaintiff.^^  Where  one  person  is  in  possession  of 
personal  properi^y,  exercising  dominion  over  it,  and  another 
takes  and  carries  it  away  without  his  consent,  the  former  may 

228  Black  V.  Black.  74  Oal.  520. 

227  Knapp  V.  Smith,  27  N.  Y.  277. 

228  PaDgbum  V.  Partridge,  7  Johns.  140;  5  Am.  Dec.  250;  Marshall 
T.  Davis,  1  Wend.  100;  19  Am.  Dec.  468. 

22B  Roberts  v.  Randel,  3  Sandf.  707;  further  qualified  as  meaning 
that  it  would  lie  where  trespass  might  be  brought.  Thompson  v. 
Button.  14  Johns.  84;  Olark  v.  Skinner,  20  id.  465;  11  Am.  Dec.  302. 

230  Page  V.  Fowler,  28  Cal.  606;  affirmed  in  Page  v.  Powler,  Oct. 
T..  1869. 

281  Rich  V.  Baker,  3  Den.  79;  De  Mott  v.  Hagerman,  8  Oow.  220; 
18  Am.  Dec.  443;  see  Gossett  v.  Dry  dale,  48  Mo.  App.  431. 

282  Griffith  V.  Bogardus,  14  Cal.  410.  Money  is  not  the  subject 
of  an  action  of  replevin,  unless  it  is  marked,  or  designated  in  some 
manner,  so  as  to  become  specific  as  regards  the  power  of  identifica- 
tion, such  as  being  in  a  bag  or  package.  Hamilton  v.  Glark»  25 
Mo.  App.  42a 
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maintain  an  action  against  the  latter  to  recover  the  possession 
of  the  property,  although  in  fact  it  belongs  to  a  third  person, 
unless  the  latter  can  justify  his  taking  of  the  property  by 
showing  such  a  privity  existing  between  him  and  the  owner 
as  would  entitle  him  to  represent  the  owner's  interest  in  it.^^ 
Where  tenants  in  common  of  chattels  agree  that  one  shall  have 
exclusive  possession  of  the  chattels,  the  tenant  so  entitled  may 
maintain  replevin  against  his  cotenant.^®*  Where  a  husband, 
without  his  wife's  authority,  sells  or  incumbers  her  personal 
property,  she  may  recover  its  value  in  an  action  of  replevin.*'"^ 

I  2165.  When  action  will  not  lie.  If  an  officer,  by  his  mis- 
conduct, induces  a  sale  of  property  for  less  than  it  would  other- 
wise have  brought,  the  remedy  must  be  by  an  action  for  dam- 
ages for  the  loss  resulting  from  his  acts,  and  not  an  action  to 
recover  the  property  or  its  value.^"® 

§  2166.  Wrongful  detention.  This  action  is  based  upon  a 
wrongful  detention  of  the  property;  and  such  wrongful  deten- 
tion must  exist  at  the  commencement  of  the  suit.^''  But  facts 
must  be  shown,  as  the  averments  in  a  complaint  of  "  wrongful 
and  unlawful"  may  be  stricken  out  as  surplusage.^^  It  is 
held,  however,  not  to  be  absolutely  necessary  to  state  in  the 
complaint  the  facts  which  show  that  the  detention  is  unlawful, 

28S  Lewis  V.  Blrdsey,  19  Oreg.  164. 

284  Morgan  v.  Hedges,  4  Col.  526;  and  see  Fines  v.  Bolin,  36!*  Neb. 
621;  compare  Robinson  v.  Dickey,  143  Ind.  205. 

235Ashby  V.  Greensdale,  30  Neb.  253.  In  an  action  by  a  mar- 
ried woman  to  recover  tbe  possession  of  personal  property,  It  is 
not  necessary  for  her  to  deralgn  her  title  to  the  property.  Free- 
burger  v.  Caldwell,  5  Wash.  St.  769. 

236  Foster  v.  Coronel,  Oct.  T.,  1867. 

237  Savage  v.  Perkins,  11  How.  Tr.  17;  Gardner  v.  Brown  (Nev.), 
37  Pac.  Rep.  240;  see  §  2152,  ante.  In  South  Dakota,  the  action  to 
recover  personal  property  takes  the  place  of,  and  is  a  substitute 
for,  both  the  former  actions  of  replevin  and  detinue,  and  the 
unlawful  detention  is  the  gist  of  the  action.  It  is  immaterial  how 
the  defendant  acquired  the  possession,  but  he  must  have  either  the 
actif^l  or  constructive  possession  of  the  property  at  the  time  the 
action  for  its  recovery  is  Instituted.  Willis  v.  De  Witt,  3  S.  Dak. 
281;  and  see  Ylldas  v.  Crosby,  61  Mich.  413;  McHugh  v.  Robinson, 
71  Wis.  565;  Howe  v.  Shaw,  56  Me.  291;  Turpie  v.  Fagg,  124  Ind. 
476;  Ross  v.  Menefee,  125  Ind.  432. 

288  Halleck  v.  Mixer,  16  Cal.  574. 
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and  that  they  may  be  givea  in  evidence  on  the  trial.'^  An 
averment  in  the  complaint  that  the  defendant  '^  unlawfully 
holds''  the  properly,  is  equivalent  to  an  averment  that  it  is 
"unlawfully  detained."**® 

§  2167.  Wrongrfol  taking.  Allying  that  the  defendant  took 
the  plaintiff's  property^  and  unjustly  detains  the  same^  suffi- 
ciently imports  a  wrongful  taking.***  The  plaintiffs  may  de- 
clare generally^  claiming  the  property  as  theirs,  and  give  in 
evidence  special  facts  to  establish  the  ftaud  by  which  the 
defendant  obtained  possession  of  the  goods.*** 

§  2167a.  Complaint  by  assignee  of  insolvent.  A  complaint 
by  the  assignee  of  an  insolvent  debtor,  which  alleges  that  cer- 
tain personal  property  belonged  to  the  insolvent;  that  the  same 
was  wrongfully  withheld  from  the  schedule  of  assets;  that  the 
defendant  wrongfully  and  without  the  consent  of  the  plaintiff 
came  into  possession  of  and  retained  the  same,  claiming  to  be 
the  owner  thereof,  and  had  no  title  to  or  right  to  the  posses- 
sion of  said  property,  but  that  the  same  was  the  property  of 
the  insolvent,  and  that  the  plaintiff,  as  his  as^gnee,  was  the 
owner  and  entitled  to  the  possession  of  the  same;  and  that  a 
demand  had  been  made  of  the  property,  but  the  defendant 
had  refused  to  give  possession  of  the  same,  states  a  cause  of 
action  which  does  not  depend  upon  the  ground  of  fraud,  and 
is  sufficient  without  any  allegation  of  fraud,  general  or  special.*** 

2»  Everett  v.  BuchanaUp  2  Dak.  249.  Otherwise  in  New  York, 
Barry  v.  Calder,  48  Hun,  449. 

240  Gould  V.  O'Neal.  1  Ind.  App.  144. 

241  Chllds  V.  Hart,  7  Barb.  370;  compare  Reynolds  v.  Ix>un8bui7, 
6  HIU,  534. 

243Benesch  v.  Waggner,  12  Col.  534;  13  Am.  St.  Rep.  254;  Bliss  v. 
Cattle,  32  Barb.  823;  Nudd  v.  Thompson,  34  Cal.  39;  and  see 
McKinney  v.  First  Nat.  Bank,  36  Neb.  629,  where  a  iKJtition  stating 
a  good  cause  of  action  in  replevin  is  set  out  in  full;  see,  also. 
Daniels  v.  Cole,  21  Neb.  156.  Under  the  Oregon  statute  (ClvU 
Code,  §  41),  the  action  of  replevin  is  local.  A  complaint  in  such 
action,  which  only  alleges  a  wrongful  taking  within  the  county 
in  which  the  action  is  brought,  is  bad  on  demurrer,  but  in  the 
absence  of  such  objection  is  sufficient  to  support  evidence  ot  the 
situs  of  the  property  at  the  time  the  action  was  commenced. 
Moorhouse  v.  Donaca,  14  Oreg.  430. 

243Cady  V.  Leonard,  81  Cal.  622;  see  Fitzgerald  v.  Neustadt, 
91  id.  600. 
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FOB  BEAL  PBOPEBTY. 

i  8168.  SJeetmexit,  alleging  title  in  fee  simple. 

Form  No.  547* 

[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the day  of ,  18 .  .^  he  was 

seised  in  fee  and  possessed  and  entitled  to  the  possession  of 

that  certain  tract  of  land  situated  in  the  county  of , 

state  of   y  described  as  follows:    [description  of 

property]. 

II.  That  while  the  plaintiff  was  so  seised,  the  defendant 

afterwards,  on  the day  of ,  18 . . ,  and 

without  right  or  title,  entered  into  possession  of  the  demanded 
premises,  and  ousted  and  ejected  plaintiff  therefrom,  and  now 
unlawfully  withholds  the  possession  thereof  from  the  plaintiff, 
to  his  damage  in  the  smn  of dollars. 

III.  That  the  value  of  the  rents,  issues,  and  profits  of  said 

premises  from  the  said day  of ,  18. ., 

and  while  the  plaintiff  had  been  excluded  therefrom  by  the 
defendant,  is dollars. 

-  Wherefore  the  plaintiff  prays  judgment  against  the  defendant: 

1.  For  the  recovery  of  the  possession  of  the  demanded  prem- 
ises, and  for  the  sum  of   dollars,  damages  for 

withholding  the  possession  thereof. 

2.  For  the  sum  of dollars,  the  value  of  the  said 

rents,  issues,  and  profits,  and  costs  of  suit. 

§  2169.  Color  of  title.  Color  of  title  is  that  which  in  ap- 
pearance is  a  title,  but  which  in  reality  is  no  title.  It  is  that 
which  the  law  will  consider  prima  facie  a  good  title,  but  which, 
by  reason  of  some  defect,  not  appearing  on  its  face,  does  not  in 
fact  amount  to  title.  An  absolute  nullity,  as  a  void  deed  or 
judgment,  will  not  constitute  a  color  of  title.^ 

%  2170.  Conveyance  pending  suit.  The  conveyance  of  the 
demanded  premises  by  the  plaintiff  in  ejectment  pending  the 

1  Bemal  v.  Glelm,  33  Gal.  668. 
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suit,  to  a  person  not  a  party  to  the  action,  does  not  necessarily 
defeat  the  action.^ 

§  2171.  Damages.  In  Wisconsin,  the  damages  in  ejectment 
which  the  plaintiff  is  entitled  to  recover,  include  only  the  rents 
and  profits,  and  not  damages  for  injuries  done  to  the  premises.^ 
It  is  otherwise  in  California,  where  damages  may  be  aJso  re- 
covered in  the  same  action.  Where  damages  for  use  and  occu- 
pation prior  to  the  conujiencement  of  the  action  are  claimed, 
the  plaintiff  should  state  the  title  of  the  plaintiff  as  existing 
at  some  prior  date,  designating  it,  and  as  continuing  up  to  the 
commencement  of  the  action,  and  the  entry  of  the  defendant 
at  some  date  subsequent  to  that  of  the  alleged  title  as  in  this 
form.*  Where  there  is  no  other  proof  of  ouster  than  a  denial 
of  plaintiff's  title  in  the  answer,  the  plaintiff  can  only  recover 
damages  from  the  date  of  the  commencement  of  the  suit:*^  It 
is  error  to  award  damages  where  none  are  alleged  in  the  com- 
plaint.* 

§  2172.  Constructive  possession.  A  pari;y  who  enters  into 
the  actual  possession  of  a  portion  of  a  tract  of  land,  claiming 
the  whole  under  a  deed  in  which  the  entire  tract  is  described 
by  metes  and  bounds,  is  not  limited  in  his  possession  to  his 
actual  inclosure  or  possession,  but  acquires  constructive  pos- 
session of  the  entire  tract,  if  it  is  not  in  the  adverse  possession 
of  any  other  person  at  the  time  of  his  entry;  and  such  person, 
in  an  action  of  ejectment,  will  prevail  against  one  who  enters 
subsequently  upon  the  uninclosed  part,  as  a  mere  intruder^ 
But  there  must  be  some  show  of  good  faith,  which  does  not 
appear  in  taking  a  deed  from  a  stranger  having  no  title,  and 
asserting  no  claim.*  Where  a  party  enters  upon  land  with  no 
higher  evidence  of  title  than  that  which  the  law  presumes  from 
his  possession,  and  distinctly  marks  out  the  extent  and  bound- 

2  Barstow  v.  Newman,  34  Cal.  90. 

3  Pacquette  v.  Pickness,  19  Wis.  219. 

4  Payne  v.  TreadweU,  16  Cal.  220. 

6  Miner  v.  Myers,  40  Cal.  535. 

«McKiQlay  v.  Tuttle,  42  Cal.  570.  Where  the  complaint  in 
ejectment  contains  no  allegation  of  special  damage,  the  damages 
recoverable  can  not  include  the  value  of  the  use  of  the  [Hremlses 
by  the  defendant.    Arnold  v.  Woodward,  14  Col.  164. 

7  Walsh  V.  Hill,  3S  Cal.  481. 
3  Id. 
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ariefi  of  his  claim^  his  actual  poesession  of  a  part  within  these 
boundaries  gives  him  constructive  possession  of  the  whole.® 

§  2173.  Deed  as  evidence  of  title.  Parties  and  privies  are 
bound  by  the  recitals  of  a  deed  through  which  they  claim  title.^® 
After  the  admission  of  a  deed  in  evidence  in  ejectment,  it 
is  necessary  for  the  party  claiming  under  it  to  show  that  it 
includes  the  premises  in  controversy.^*  In  California  a  deed 
made  prior  to  the  passage  of  the  act  concerning  conveyances 
must  be  first  recorded,  in  order  to  have  priority  over  a  subse- 
quent deed  from  the  same  vendor  to  a  bona  Me  purchaser  for 
value  without  notice.*^  An  absolute  deed  from  defendant  in 
ejectment  to  the  plaintiff  gives  the  plaintiff  a  right  of  recovery, 
notwithstanding  it  be  shown  to  be  a  mortgage,  unless  the  de- 
fendant also  show  an  offer  to  redeem  or  tender  of  the  amount 
due.*'  Under  the  plea  of  the  general  issue  in  ejectment,  a  deed 
absolute  in  form  can  not  be  attacked  on  the  ground  that  it  was 
intended  to  be  a  mortgage.** 

§  2174.  Demise.  Though  the  demise  is  a  fiction,  the  plain- 
tiff must  count  on  one  which,  if  real,  would  support  his 'action.**^ 
Where  the  right  of  entry  is  by  virtue  of  title  of  the  wife,  the 
demise  may  be  laid  in  the  name  of  the  husband,  or  in  the 
names  of  both  husband  and  wife.*® 

§  2175.  Description  of  premises.  If  the  description  of  the 
demanded  premises  does  not  appear  upon  the  face  of  the  com- 
plaint to  be  insufficient,  it  is  a  question  of  fact  for  the  court  or 
jury  whether  the  description  in  the  same  will  apply  to  the  land 
sought  to  be  recovered.*^  In  California,  in  an  action  for  the 
recovery  of  real  property,  it  must  be  described  in  the  complaint 
with  such  certainty  as  to  enable  an  officer,  upon  execution,  to 

»  Plumer  v.  Seward,  4  Cal.  94;  60  Am.  Dec.  509. 

10  Holmes  v.  Ferguson,  1  Oreg.  220;  Granam  v.  Meeks,  Id.  325; 
see  Robinson  v.  Thornton,  102  Cal.  675. 

11  Walbrldge  v.  Ellsworth,  44  Cal.  353. 

13  Anderson  v.  Fisk,  36  Cal.  625;  citing  Call  v.  Hastings,  3  id.. 
179;  Stafford  v.  Lick,  7  id.  479,  and  Clark  v.  Troy.  20  id.  223. 
18  Hughes  V.  Davis,  40  Cal.  117. 
1*  Davenport  v.  Turpln,  43  Cal.  597. 

18  Lessee  of  Binney  v.  Chesapeake  &  Ohio  Canal  Co.,  8  Pet.  214. 
i«  Woodward  v.  Brown,  13  Pet.  1. 
17  Mo68  V.  Shear,  30  Cal.  468;  see,  also,  Spect  v.  Gregg,  51  id.  198. 
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identify  it.*®  Section  68  of  the  old  statute,  which  this  super- 
sedes, required  the  land  to  be  described  by  metes  and  bounds, 
and  it  was  held  that  this  section  of  the  Practice  Act  is  directory 
only;  if  the  complaint  describes  the  premises  sufficiently  other- 
wise to  identify  them  according  to  the  general  rules  on  this 
subject,  the  plaintiff  may,  after  verdict,  take  judgment,  and 
the  court  can  not  set  it  aside  on  motion  of  defendant  on  account 

of  this  defect  of  pleading.*® 

* 

§  2176.  Description— quantity.  As  respects  premises  claimed, 
less  certainty  of  description  is  required  now  than  formerly. 
Thus  the  lessor  of  a  plaintiff  on  a  lease  for  a  specific  number 
of  acres,  may  recover  any  quantity  of  a  less  amount.*^  But 
he  can  not  recover  more  than  is  described  in  the  complaint.** 
Where  the  premises  were  described  as  "  about  fifty  acres,"  etc., 
it  was  held  that  the  description  was  sufficient.^ 

§  2177.  Description  by  designation.  Where  a  complaint  in 
ejectment  describes  the  land  thus:  "All  that  certain  tract  or 
parcel  of  land  situated  in  Napa  county,  consisting  of  a  pre- 
emption claim  of  one  hundred  and  sixty  acres  of  land  com- 
monly known  as  the  Soda  Springs,  and  embracing  said  springs 
and  the  improvements  thereto  belonging,  and  being  about  five 
miles  from  Napa  city  in  a  northerly  direction,"  it  is  sufficient.^ 

§  2178.  Description  by  lines.  Monumental  lines  or  points 
control  such  as  are  described  by  course  and  distance  only. 
The  intention  of  the  parties  should  be  ascertained  by  a  con- 
sideration of  the  entire  description.^  A  description  of  real 
property  in  a  complaint  in  ejectment,  giving  one  of  the  lines 
bounding  the  premises  as  running  due  west  to  the  source  of 
a  designated  creek,  is  not  so  insufficient  and  indefinite  as  to 
sustain  a  demurrer  on  the  ground  of  its  alleged  insufficiency. 
If  there  be  in  fact  more  than  one  source  of  the  creek,  that  fact 
can  not  be  taken  advantage  of  by  the  demurrer.     It  can  only 

isCal.  Code  Civ.  Pro.,  §  455.  So  In  Utah.  Darger  v.  LeSieur, 
S  Utah,  192. 

19  Whitney  v.  Buckman,  19  Cal.  300;  Beard  v.  Federy,  a  WaH. 
<U.  S.)  478. 

20  Barclay  v.  HoweU.  6  Pet  498. 

21  Patten  v.  Cooper,  1  Cooke  (Tenn.),  133. 

22  St.  John  V.  Northrup,  23  Barb.  25. 
28  Whitney  v.  Buckman,  19  Cal.  300. 
a*Piercy  v.  Crandail,  34  Cal.  384. 
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be  matter  for  proof  on  the  trial.*  Where  the  complaint  gave 
4i  description  which  embraced  nothing  whatever,  it  was  held 
that  the  complaint  was  bad.^ 

§  8179.  BMcriptlon  by  Indication.'  By  indication,  a  descrip- 
tion is  sufficient  which  indicates  and  identifies  the  premises.^ 
A  complaint  in  ejectment,  describing  the  premises  as  ^'  Lot 
No.  1,  in  block  No.  23,  as  per  plot  of  the  town  of  Red  Bluff 
Land  Corporation,  in  1853,  being  on  the  comer  of  Main  and 
Sycamore  streets,  twenty-five  feet  on  Main  by  one  hundred 
and  fifteen  feet  on  Sycamore,  and  running  back  to  the  alley," 
and  specifying  the  county  in  which  they  are  situated  by  the 
terms  "in  said  county,"  referring  to  the  designation  "county 
of  Tehama"  in  the  title  of  the  suit,  sufficiently  describes  the 
premises.  The  description  by  metes  and  bounds  required  is 
only  so  far  as  they  may  be  necessary  to  identify  with  certainty 
the  property.* 

§  8180.  Description  by  name.  Where  the  land  is  described 
in  the  complaint  by  a  certain  name,  it  is  sufficient  if  it  can 
be  rendered  certain  by  evidence.*^  Where  the  complaint  in 
ejectment  avers  that  the  land  sued  for  is  known  by  the  name 
of  "  La  Joto,"  heretofore  granted  to  the  plaintiff  by  the  Mexi- 
can government,  and  the  patent  issued  thereon  refers  to  the 

as  Garpentier  v.  Grant,  21  Gal.  140. 

asBndd  v.  Binghanip  18  Barb.  494.  Where  a  competent  surveyor 
would  have  no  difficulty  in  locating  the  land  sued  for  from  the 
description  in  the  complaint,  such  description  is  sufficient.  Ayers 
V.  Beidel,  84  Wis.  276;  Buesing  v.  Forbes,  33  Fla.  495;  Hihn  v. 
Mangenberg,  89  Gal.  268w  The  particular  description  of  the  land 
by  courses  and  distances  must  control  the  general  description  in 
the  same  complaint  when  the  two  are  in  conflict.  Haggin  v. 
Lorenz,  15  Mont.  309.  In  case  of  conflict  between  the  natural 
boundary,  or  shore  line,  and  the  line  as  given  by  courses  and 
distances  in  the  description  of  the  land,  the  former  must  control. 
Northern  Railway  Go.  v.  Jordan,  87  Gal.  23.  A  description  of  the 
premises  contained  in  a  copy  of  a  deed,  which  is  filed  with  the 
complaint  as  an  exhibit,  but  which  deed  is  not  the  foundation  of 
the  action,  can  not  be  looked  to  in  aid  of  the  allegations  of  the 
complaint.  Liggett  v.  Lozier,  133  Ind.  451.  Insufficient  descrip- 
tion by  lines.    See  Tracy  v.  Harmon,  17  Mont.  465. 

27  Paul  V.  Silver,  16  Gal.  73;  Grady  v.  Early,  18  id.  108. 

28  Doll  V.  Feller,  16  Gal.  432. 

29  Gastro  v.  Gill,  5  Gal.  40;  Stanley  v.  Green,  12  id.  148;  Orton  ▼. 
Noonan,  18  Wis.  447;  Hildreth  v.  White,  60  Gal.  549. 
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grants  the  proceedings  before  the  land  commission,  and  the 
United  States  court  for  confirmation,  these  recitals  in  the 
patent  support  the  averment  of  title  through  the  grant.** 

§  2181.  Entry  and  right  of  posBeesion.  To  entitle  plaintiff 
to  recover,  he  must  not  only  have  a  right  of  entry  at  the  time 
of  the  trial,  but  must  have  it  also  when  the  suit  was  brought.^^ 
And  that  right  of  entry  can  not  be  impaired  by  any  fraud, 
misrepresentation,  or  collusion  practiced  by  him  to  obtain  pos- 
session.^^ But  an  entry  upon  a  lot  in  possession  of  another  is 
not  complete  until  he  has  expelled  the  other  party,  and  has 
effected  an  exclusive  lodgment.^  An  entry,  with  full  notice 
of  plaintiff^s  rights,  during  the  temporary  removal  of  his  in- 
closure,  can  not  be  defended  on  the  ground  that  the  lands  were 
uninclosed.^  A  defendant  in  ejectment,  entering  under  a  deed 
executed  by  order  of  a  court  of  competent  jurisdiction,  enters 
under  color  of  title.  He  is  not  a  naked  trespasser,  and  may 
set  up  an  outstanding  title  in  a  third  person.** 

§  2182.  Essential  averments.  In  an  action  of  ejectment, 
the  material  facts  which  are  essential  to  be  alleged  by  the 
plaintiff  are:  1.  The  title  of  the  plaintiff.  2,  Possession  by 
the  defendant.  None  of  the  technical  allegations  peculiar  to 
the  old  practice  are  necessary.*®  Under  our  system  the  plain- 
tiff is  not  limited  to  any  form  of  complaint.  He  may  aver 
seisin  in  fee,  or  some  estate  therein,  or  prior  possession  and 
ouster;  but  whatever  is  put  in  issue  will  be  final  and  conclu- 
sive.*'' Where  the  allegations  of  a  complaint  in  the  District 
Court  are  that  the  plaintiff  was  in  possession,  and  lawfully 
entitled  to  the  possession  at  the  time  he  was  evicted  by  the 
defendant,  it  was  held  that  the  complaint  must  be  treated  as 

30  Yount  V.  Howell,  14  Cal.  465;  see  Budd  v.  Bingham,  18  Barb. 
494.  As  to  yarlanoe  between  the  allegations  and  the  proof  respect- 
ing the  premises,  see  Kellogg  v.  Kellogg,  0  id.  116. 

81  Kile  V.  Tubbs,  32  Cal.  332;  Meeks  v.  Klrby,  47  id.  168. 

83  Depuy  V.  Williams,  26  Cal.  309. 

88  Valencia  v.  Couch,  32  Cal.  339;  91  Am.  Dec.  589. 

84  Sweetland  v.  Hill,  9  Cal.  556. 

35  Gregory  v.  Haynes,  13  Cal.  591. 

86  Payne  v.  Treadwell.  16  Cal.  220;  see,  also,  First  Nat.  Bank  v. 
Roberts,  9  Mont.  323;  Lewis  v.  Railway  Co.,  5  S.  Dak.  148. 

87  stark  V.  Barrett,  15  Cal.  361;  Caperton  v.  Schmidt,  26  Id.  479; 
85  Am.  Dec.  187;  Payne  v.  Treadwell,  16  Cal.  220. 
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a  declaration  in  ejectment.*®  Where  the  complaint  alleges  that 
the  plaintiff  ^'is  the  owner  and  entitled  to  the  possession  of 
the  land/'  '^  that  defendant  is  in  possession  of  said  lot  of  land 
without  any  right  or  title  thereto,  and  against  the  will  and 
without  the  consent  of  the  plaintiff,"  that  said  defendant 
wrongfully  withholds  the  possession  of  said  lot  of  land  from 
the  plaintiff,  it  is  suflScient.  That  the  plaintiff  is  the  owner 
is  in  substance  an  allegation  of  seisin  in  fee,  in  "  ordinary  *' 
instead  of  technical  language.*^  Where  the  complaint  avers: 
1.  That  the  plaintiffs  are  the  owners  in  fee,  as  tenants  in  com- 
mon, of  the  premises.  2.  That  the  defendants  are  in  posses- 
sion of  the  same,  and  withhold  the  possession  thereof  from  the 
plaintiffs;  it  is  sufficient.  All  beyond  these  averments  is  im- 
material.*^ Matters  of  evidence,  such  as  averments  of  deraign- 
ments  of  title,  and  unnecessary  matters  of  de8cripti«)n  of 
demanded  premises,  should  be  stricken  out  of  a  complaint  in 
ejectment.**  The.  complaint  need  not  state  the  residence  of 
the  parties.*^  Allegations  that  defendant's  possession  is  "un- 
lawful," and  plaintiffs  title  is  "  lawful,"  are  wholly  unneces- 
sary.**   Nor  is  it  necessary  to  set  out  the  mesne  coavcyances 

88  Ramirez  v.  Murray,  4  Gal.  2&3.  A  complaint  in  ejectment 
should  aver  seisin  or  right  of  possession  at  the  time  of  the  com- 
mencement of  the  suit,  and  it  is  not  sufficient  to  aver  it  merely 
as  of  the  date  of  the  alleged  ouster.  Vance  v.  Anderson,  113  Gal. 
532;  disapproving  Kidder  v.  Stevens,  60  id.  420;  Salmon  v.  Symonds, 
24  id.  260;  Yount  v.  Howell,  14  id.  465;  and  see  Railway  Co.  v. 
O'Brien,  142  Ind.  218. 

»  Payne  v.  Treadwell,  16  Cal.  242,  244;  followed  in  Garwood  v. 
Hastings,  38  id.  216;  see,  also,  Rhoades  v.  Higbee,  21  Gol.  88. 

«  Payne  v.  TreadweU,  16  Cal.  247;  Haight  v.  Green,  19  id.  113; 
Ensign  V.  Sherman,  14  How.  Pr.  439;  Walter  v.  Locltwood,  23 
Barb.  228;  Sanders  v.  Leavy,  16  How.  Pr.  308.  To  same  effect. 
see  Hihn  Co.  v.  Flecl^ner,  106  Cal.  95;  Johnson  v.  Vance,  86  id. 
128;  Halsey  v.  Gerdes,  17  Abb.  N.  G.  395;  Hihn  v.  Mangenberg,  89 
Cal.  268;  Jones  v.  Memmott,  7  Utah,  340;  Northern  Pac.  R.  R.  Co. 
V.  LUly,  6  Mont.  65. 

41  Larco  v.  Casaneuava,  30  Cal.  560;  Depuy  v.  Williams,  26  id. 
313;  Wilson  v.  Clea viand,  30  id.  192. 

42  Doll  V}  Feller,  16  Cal.  433. 

4«  Payne  v.  Treadwell,  16  Cal.  220;  Sanders  v.  Leavy,  16  How.  Pr. 
308;  and  see  Hildreth  v.  White,  66  Cal.  549.  The  averment  that 
the  defendant  "  unjustly  withholds  "  the  premises  Is  not  equivalent 
to  the  allegation  that  he  "  unlawfully  withholds "  them,  as 
required  by  the  statute  of  New  Mexico.  Osborne  v.  United  States, 
3  N.  Mex.  213. 
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thorough  which  the  plaintiff  deraigns  title/^  since  these  are  but 
averments  of  evidence,  and  are  not  admitted  by  a  failure'  to 
deny  them  in  the  answer.***  And  a  complaint  in  ejectment 
should  not  state  matters  of  evidence,  but  only  the  ultimate 
faets  constituting  the  cause  of  action.**  To  set  out  the  facts 
connected  with  the  title,  and  the  wrongful  acts  of  the  defend^ 
ant,  would  produce  confusion  without  benefit.*'' 

§  2188.  Entry,  insufficient.  A  mere  entry,  without  color 
of  title,  accompanied  by  a  survey  and  marking  of  boundaries, 
is  not  sufficient.*®  So,  occupation  and  cultivation  can  have  no 
greater  effect  than  a.  private  survey.*®  And  a  mere  survey  and 
marking  the  lines  of  a  boundary,  without  an  inclosure  of  the 
premises,  is  not  a  possession  in  law,  unless  made  so  by  com- 
pliance with  the  statutes  in  reference  to  possessory  actions  On 
public  lands.^  So,  the  mere  inclosure  of  the  lot  with  a  brush 
fence  from  two  to  three  feet  high,  without -any  other  steps 
taken  to  subject  the  property  to  any  use,  is  not  sufficient  evi- 
dence of  ownership  or  right  of  possession.**^  No  entry  upon 
real  estate  is  deemed  sufficient  or  valid  as  a  claim,  unless  an 
action  be  commenced  thereupon  within  one  year  after  making 
such  entry,  and  within  five  years  from  the  time  when  the  right 
to  make  it  descended  and  accrued.**^ 

§  2184.  Form  of  action.  The  plaintiff  is  not  limited  to  any 
particular  form  of  complaint,  but  the  form  may  be  adapted 
to  the  facts  desired  to  be  put  in  issue.  Plaintiff  may  allege 
that  he  is  seised  of  the  premises,  or  of  some  estate  therein,  in 
fee,  for  life,  or  for  years,  or  he  may  aver  a  former  possession 
and  ouster,  but  whatever  is  put  in  issue  and  determined,  is 

44Norrl8  V.  Russel,  5  Gal.  240;  Leigh  Go.  v.  Independent  Ditch 
Go.,  8  id.  323;  Gladwin  v.  Stebblns,  2  id.  103;  and  see  Hagley  v. 
West,  3  L.  J.  Gh.  63. 

45 Siter  v.  Jewett,  33  Gal.  92;  see,  also,  D<^le  v.  Franklin,  48  id.. 
5S7. 

^  Depuy  V.  Williams,  26  Gal.  309. 

47  Garrison  v.  Sampson,  16  Gal.  93. 

48  Murphy  v.  WaUingford,  6  Gal.  648. 
40  Waterman  v.  Smith,  18  Gal.  373. 
BO  Bird  V.  Dennison,  7  Gal.  297. 

Bi  Hutton  V.  Schumaker,  21  Gal.  453. 
M  Gal.  Gode  Giv.  Pro.,  i  320. 
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conclusive  and  final."  In  New  York,  the  complaint  in  an 
action  under  the  Code  to  recover  the  possession  of  real  prop- 
erty need  not  be  drawn  in  the  form  employed  in  declarations 
of  ejectment  suits,  under  the  Revised  Statutes.*^  Both  the 
complaint  and  answer  in  such  actions  should  conform  to  the 
rules  of  pleading  laid  down  in  the  Code,  and  their  sufficiency 
is  to  be  tested  by  those  rules." 

i  8185.  Highways.  Ejectment  lies  by  the  owner  in  fee 
against  one  who  has  exclusively  appropriated  a  part  of  a  public 
street  or  highway  to  his  own  private  use."  And  in  case  of  a 
toll  road,  where  plaintiff  owns  the  fee,  and  is  excluded  by  the 
defendant,  except  on  payment  of  toll,  and  then  only  admitted 
for  the  purpose  of  passing  over  the  land,  ejectment  lies.'^''  And 
where  the  owner  in  his  conveyance  excepts  the  portions  in- 
cluded in  a  highway,  he  may  maintain  ejectment  against  his 
grantee  for  encroachments  thereon,  or  exclusive  occupation." 
But  the  possession  must  be  exclusive  of  the  public."  Pos- 
session of  land  adjoining  a  road  for  seventy  years  is  sufficient 
to  enable  plaintiif  to  maintain  ejectment  as  to  the  roadway 

u  Gaperton  v.  Schmidt,  26  Cal.  400;  see,  also^  Steinback  v.  Fitz- 
patrick,  12  id.  295.  An  ailegation  in  a  complaint  for  the  recovery 
of  real  property  that  the  ancestor  of  the  plaintiffs  died  seised  and 
possessed  of  the  property  is  a  sufficient  allegation  of  the  posses- 
skMi  of  the  plaintiffs,  as  when  seisin  is  once  shown,  it  will  be 
proBumed  to  continue  until  allegation  and  proof  of  adverse  pof*- 
sesalon  in  some  one  else.  Balch  v.  Smith,  4  Wash.  St  407. 
A  complaint  in  ejectment  states  a  sufficient  cause  of  action  when 
it  alleges  that  the  plaintiff  is  the  owner  of  the  land  described 
therein,  subject  to  the  right  of  redemption  of  the  defendant, 
setting  forth  that  the  plaintiff  became  such  owner  by  virtue  of  a 
sale  under  execution,  describing  the  court,  and  alleging  that  the 
execution  was  for  the  purpose  of  satisfying  a  valid  Judgment 
entered  In  the  cause,  properly  describing  and  setting  forth  a  copy 
of  the  sheriff's  certificate  of  sale,  together  with  an  allegation  that 
the  sale  has  been  confirmed.    Belles  v.  Miller,  10  Wash.  St.  250. 

M  Walter  v.  Lockwood,  4  Abb.  Pr.  307. 

uid.  The  cases  of  Warner  v.  Nelligar,  12  How.  Pr.  402,  and 
Lawrence  v.  Dwlght,  3  Duer,  073,  disapproved;  see  Halsey  v. 
Gerdes,  17  Abb.  N.  G.  305. 

M  Goodtltle  V.  Aiken,  1  Burr.  133;  Jackson  v.  Hathaway,  15  Johns. 
447;  8  Am.  Dec.  263;  Brown  v.  Galley,  Hill  A  D.  Supp.  308. 

V7Mahon  v.  San  Rafael  T.  R.  Co.,  40  Gal.  269. 

M  Smith's  Lead.  Gas.  183;  Etz  v.  Daily,  20  Barb.  32. 

M  Redfleld  v.  Utica  &  Syracuse  R.  R.  Go.,  25  Barb.  54. 


§§  2186,  2187  FORMS  of  complaints.  48 

where  the  possession  has  been  under  a  deed  which  describes 
the  boundary  as  made  by  the  road  simply,  without  mentioning 
it  as  made  by  any  particular  line  of  road.^ 

§  2186.  Identifying  land  in  controversyi  Where  plaintiff 
claims  title  under  deed  from  the  commissioners  of  the  funded 
debt  of  .the  city  of  San  Jose,  it  is  incumbent  on  the  plaintiff  to 
show  that  the  premises  had  not  been  granted  or  conveyed  by 
the  pueblo  or  the  city  prior  to  the  execution  of  the  deed  of 
the  commissioners  to  the  plaintiff's  grantor.®*  So,  where  the 
conveyance  was  of  "  the  balance  *'  of  a  tract  of  fourteen  hun- 
dred acres,  the  court  held  that  it  was  necessary  to  show  what 
"the  balance"  was,  and  that  it  included  the  land  in  contro- 
versy.®^ A  party  claiming  title  under  a  deed  can  not  show 
title  to  the  premises  in  controversy  by  the  mere  production 
and  proof  of  the  deed;  he  must  show  that  the  description  of 
the  land  in  the  deed  includes  the  land  in  controversy.®^  Where 
there  is  a  mistake  in  the  first  call  of  a  deed,  and  the  remaining 
calls  are  sufficient  to  identify  the  land,  the  court  may  Jiold  that 
the  land  in  controversy  is  covered  by  the  deed.®* 

§  2187.  Injunction.  In  a  complaint  in  ejectment,  parties 
may  seek,  in  addition  to  a  recovery  of  the  premises,  an  injunc- 
tion restraining  the  commission  of  trespass  in  the  nature  of 
waste  pending  the  action;  but  the  grounds  of  the  equity  inter- 
position should  be  stated  subsequently  to  and  distinct  from 
those  upon  which  the  judgment  at  law  is  sought.®^  And  in 
such  case,  if  the  complaint  states  a  good  cause  of  action  in 
ejectment,  it  will  not  be  dismissed,  even  though  the  part  upon 
which  the  injunction  is  asked  should  not  justify  such  relief.®® 

«)  Dunham  v.  WiUlams,  36  Barb.  136.  That  ejectment  is  a  proper 
remedy  for  the  appropriation  of  a  highway,  see  24  N.  Y.  655; 
Lezler  v.  New  York  Cent.  R.  R.  Co.,  42  Barb.  465;  Wager  v.  Troy 
Union  R.  R.  Co.,  25  N.  Y.  526. 

«i  Halloway  v.  Galllac,  Cal.  Sup.  Ct.,  Oct.  Term,  1860. 

«2  Taylor  v.  Taylor,  3  A.  K.  Marsh.  19;  Mayor  and  Common 
Council  of  San  Jose  v.  Urldias,  37  Cal.  339;  cited  in  Halloway  v. 
Galliac,  Cal.  Sup.  Ct.,  Oct.  Term,  1860. 

68  Halloway  v.  Galliac,  Cal.  Sup.  Ct,  Oct.  Term.  1869;  see,  also, 
Valentine  v.  Jansen,  Id.;  and  McGarvey  v.  Little,  15  Qal.  27. 

^  Moss  Y.  Shear,  30  Cal.  479;  Reamer  v.  Nesmith,  34  id.  624;  cited 
In  Walsh  v.  HiU,  38  id.  481. 

«B  Natoma  W.  &  M.  Co.  v.  Clarltin,  14  Cal.  544. 

«»  McNeady  v.  Hyde,  47  Cal.  481. 
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9  2188.  Intorrention.  In  ejectment^  the  matter  in  litiga* 
tion  is  the  right  to  the  possession  on  the  part  of  the  plaintiff, 
and  his  ouster  by  the  defendant.  And  a  party  who  merely 
sets  up  title  in  himself,  but  in  no  way  connects  himself  either 
with  this  right  of  possession  or  ouster,  has  no  right  to  inter- 
vene.*^ 

§  8189.  Joinder  of  actioiui.  A  claim  to  recover  possession 
of  a  farmhouse  and  yard  occupied  by  plaintiff's  permission,  and 
damages  for  trespass  on  the  farm  can  not  be  joined  in  one 
complaint.^  For  a  claim  for  injuries  to  the  freehold  can  not 
be  joined  with  demand  for  reserve  profits.**  In  Illinois  a  party 
who  holds  a  bond  and  mortgage  to  secure  a  debt  may  maintain 
an  action  of  ejectment  to  recover  the  mortgaged  premises, 
foreclose  the  equity  of  redemption  in  chancery,  and  sue  on  the 
bond,  and  have  all  these  actions  proceed  at  the  same  time.*^ 

§  2190.  Joint  liability.  If  one  of  two  defendants,  with  the 
knowledge  and  consent  of  the  other,  employs  men  to  remove 
buildings  and  fences  from  land,  turn  out  the  occupants,  and 
take  possession,  the  acts  performed  and  possession  so  acquired 
are  as  much  the  acts  and  possession  of  the  one  who  assented 
to  them  in  advance,  and  for  whose  benefit,  in  part,  such  pos- 
session was  taken  and  held,  as  of  the  party  who  actually  em- 
ployed the  men  and  directed  the  acts  to  be  doneJ* 

§  2191.  Land  aubject  to  easement.  Notwithstanding  the 
land  is  subject  to  a  public  easement,  e.  g,,  where  it  has  been 
appropriated  as  a  street,  the  owner  of  a  fee  may  maintain  an 
action  in  the  nature  of  ejectment  against  one  occupying  it 
unlawfully,  e.  g.,  by  laying  a  railroad  track  on  itJ^  But  an 
action  of  ejectment  does  not  lie  against  a  municipal  corporation 
for  using  and  grading  plaintiff's  land  as  a  street.  Such  acts 
are  evidence  only  of  a  claim  to  a  mere  easement.'''    A  municipal 

•7  Porter  v.  Garrissinov  51  Cal.  559. 

«  Hulce  V.  Thompson,  9  How.  Pr.  113. 

»  Frost  V.  Duncan,  19  Barb.  560. 

70Ballentlne  v.  Ballance,  26  111.  9;  79  Am.  Dec.  354. 

71  Treat  v.  ReiUy,  35  Cal.  129. 

72  Carpenter  v.  Oswego  &  Syracuse  R.  R.  Co.,  24  N.  Y.  655;  but 
see  Wllklow  v.  Lane,  37  Barb.  244;  see,  also,  Mahon  v.  San  Rafael 
T.  R.  Co.,  49  Cal.  269;  McCarty  v.  Clark  County,  101  Mo.  179; 
ArmBtrong  v.  St.  Ix)ui8,  69  id.  309;  33  Am.  Rep.  499. 

78  Cowenhoven  v.  City  of  Brooklyn,  38  Barb.  9. 
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corporation  may  maintain  ejectment  for  land  of  which,  it  OYns 
the  legal  title^  notwithstanding  it  is  held  in  trust  for  public 
use  as  a  streetJ^  The  action  of  ejectment  does  not  lie  for  an 
easement  which  is  no  title  to  or  interest  in  land.*^ 

§  2192.  Measure  of  relief.  A  complaint  may  be  for  two 
separate  and  distinct  pieces  of  land;  but  the  two  causes  of 
action  must  be  separately  stated,  affect  all  the  parties  to  the 
action,  and  not  require  different  places  of  trial."^*  Distinct 
parcels  of  land  may  not  only  be  included  in  one  complaint, 
if  covered  by  one  title,  but  a  demand  for  their  rents  and  profits, 
or  for  damages  for  withholding  them,  may  also  be  included.'^^ 
In  an  action  to  recover  possession  of  land,  brought  against  a 
party  who  was  a  naked  trespasser  upon  his  entry,  and  who, 
while  such  trespasser,  made  improvements,  but  afterwards  be- 
came a  cotenant,  the  plaintiff  can  recover  the  increased  value 
of  the  rents  and  profits  arising  from  such  improvements.''® 

§  2193.  Mexican  grants.  One  who,  without  the  permission 
of  the  grantee,  takes  possession  of  the  land  within  the  bound- 
aries of  a  Mexican  grant,  whether  perfect  or  inchoate,  before 
the  final  survey  is  made  by  the  United  States,  is  guilty  of  an 
ouster,  although  informed  by  the  grantee  that  the  land  so  taken 
is  not  within  the  limits  of  the  grant.''*  For  land  within  the 
boundaries  of  the  general  tract  granted  to  Sutter,  in  the  county 
of  Sacramento,  ejectment  will  lie  directly  upon  the  grant,  al- 
though no  official  survey  and  measurement  has  yet  been  made 
by  the  officers  of  the  government,  and  although  it  may  appear, 
when  such  survey  and  measuiement  are  made,  that  there  exists 
within  the  exterior  limits  of  the  general  tract  a  quantity  ex- 
ceeding the  eleven  leagues.®^  If,  after  the  death  of  the  grantee 
of  an  unconfirmed  Mexican  grant,  h'is  heirs  petition  for  and 
obtain  a  confirmation  of  the  title  and  patent  to  themselves,  the 
legal  title  vests  in  them,  and  will  prevail  in  ejectment  against 
purchasers  from  the  administrator  of    the    Mexican  grantee 

T4  San  Francisco  v.  Sullivan,  50  Cal.  603. 

7B4  Kent's  Com.  419;  Hewlins  v.  Shlppam,  5  Barn.  &  Cress.  221. 

76  Boles  V.  Cohen,  15  Cal.  150. 

77  Beard  v.  Federy,  3  WalF.  (U.  S.)  478. 

78  Carpenter  v.  Mitchell,  29  Cal.  330. 
7»  Love  V.  Schartzer,  31  Cal.  487. 

MCornwaU  v.  Culver,  16  Cal.  423;  affirmed  in  Riley  v.  Heisch, 
18  id.  188;  see,  also,  Mahoney  v.  Van  Winkle,  21  id.  552. 
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under  orders  of  the  Probate  Courts  in  the  absence  of  a  valid 
equitable  defense.  Such  title  does  not  inure  to  the  purchaser 
at  the  administrator's  sale  so  as  to  vest  in  him  the  legal  title.^^ 
One  who  relies  on  a  confirmed  Mexican  grant  as  a  source  of 
title  must  show  that  the  premises  in  question  are  within  the 
decree  of  confirmation.^ 

§  2194.  MlBfliouri  statute.  The  act  of  1826^  regulating  eject- 
ment)  requires  the  plaintiff  to  allege  not  only  that  he  is  en- 
titled to  the  premises^  but  that  he  is  legally  entitled  to  the 
possession  of  them.^  A  wife  can  not  be  joined  with  her  hus- 
band as  defendant  in  ejectment,  merely  for  the  reason  that  she 
lived  with  him  upon  the  premises.®*  And  if  a  female,  in  an 
action  of  ejectment,  marries  while  the  case  is  pending,  the 
plaintiff  is  not  bound  to  make  the  husband  a  party,  unless  the 
latter  applies  to  be  made  such.^  A  mortgagee  may  maintain 
ejectment  against  the  mortgagor  or  those  claiming  under  him.®* 
One  will  not  be  allowed  to  recover  property  under  a  deed  which 
does  not  include  within  its  description  the  property  claimed, 
although  the  party  under  whom  he  claims,  holding  by  a  deed 
with  a  similar  description  of  the  premises,  may  have  acquired 
title  by  adverse  possession  or  in  some  other  manner.®''  An 
executor  or  administrator,  as  such,  can  not  maintain  ejectment 
for  lands  of  which  the  testator  or  intestate  died  seised.®® 
Ejectment  can  not  be  maintained  against  a  minor  upon  the 
possession  of  his  guardian.®^ 

$  2195.  Mortgagred  land.  The  mortgagee  Mrill  not  be  per- 
mitted to  set  up  an  adverse  possession  to  bar  the  rights  of  the 
mortgagor,  unless  it  has  existed  long  enough  to  constitute  an 

81  Hartley  v.  BrowDp  51  Cal.  465. 

sa  Brown  v.  Brackett,  45  Cal.  167;  see  Valentine  v.  SUoss,  108 
id.  215.  .  I 

S8R.  S.  1825,  343;  Jamison  v.  Smith,  4  Mo.  202;  see  Mo.  R.  S. 
(1886),  §  2247.  In  order  to  recover  the  plaintiff  must  show  that  at 
the  time  of  the  commencement  of  the  action,  the  defendant  was 
in  pocisession  of  the  premises  claimed.  Charter  Oak  Life  Ins.  Go.  v. 
Cummlngs,  90  Mo.  267;  Shaw  v.  Tracy,  95  id.  531. 

w  Mee^an  v.  Gunsollifl,  19  Mo.  417. 

88  Evans  v.  Greene,  21  Mo.  170. 

86Waloop  v.  McKinney,  10  Mo.  229. 

87  Menkins  v.  Blumenthal,  19  Mo.  49a 

88Burdyne  v.  Mackey,  7  Mo.  374. 

«»  Spitts  V.  Wells,  18  Mo.  468. 
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equitable  bar  from  lapse  of  time.^  Nor  is  the  possessioa  of 
the  mortgagor  adverse  to  the  rights  of  the  mortgagee.^^  But 
after  forfeiture  the  mortgagee  may  maintain  ejectment.^  In 
California  the  practice  is  to  foreclose  the  mortgage  and  sell 
the  property,  and  the  mortgagee  can  not  maintain  ejectment 
until  he  has  a  sheriff's  deed.^  The  purchaser  at  a  foreclosure 
sale  is  entitled  to  a  writ  of  assistance  on  motion,  and  to  be 
placed  in  possession  thereunder  without  resorting  to  eject- 
ment.^ A  bare  mortgage  of  the  premises  will  not  sustain 
such  action,  under  the  rule  that  a  mortgagee  can  not  bring 
ejectment  for  the  mortgaged  premises.**  That  no  action  of 
ejectment  shall  be  maintained  by  a  mortgagee  applied  to  one 
who  holds  by  a  conveyance,  absolute  upon  its  face,  but  really 
given  to  secure  a  debt.^  The  title  of  a  mortgagee  in  posses- 
sion after  condition  broken,  is  not  divested  by  sale  on  a  judg- 
ment against  the  mortgagor,  so  as  to  allow  a  recovery  in  an 
action  of  ejectment  by  a  purchaser  at  such  sale.  It  is  other- 
wise, however,  if  the  mortgagee  never  took  possession.*^ 

§  2196.  Ouster.  The  averment  of  wrongful  withholding  is 
equivalent  to  averment  of  an  ouster.®®  And  the  ouster  must 
be  alleged  subsequent  to  the  date  of  the  plaintiff's  title.**  But 
the  complaint  need  not  state  the  exact  time  of  the  alleged 
ouster,  especially  where  no  claim  is  made  for  damages,  and  no 
recovery  had  for  them  —  the  allegation  in  this  case  as  to  the 
time  of  ouster  being  "  on  or  about   ,  18 . .  "  *** 

w  Gordon  v.  Hobart,  2  Sumn.  401;  compare  Dexter  v.  Arnold, 
Id.  108. 

•1  Higginson  v.  Meln,  4  Cranch,  415;  see,  also,  Connor  v.  Whlt- 
more,  52  Me.  185,  where  It  is  held  a  mortgagor  can  not  maintain 
ejectment  against  a  mortgagee  in  possession.  Otherwise  In  Penn- 
sylvania, Wells  V.  Van  Dyke,  109  Penn.  St.  330. 

»2Ga8S  V.  Adams,  2  Ohio,  223;  BallenUn^  y.  Beail,  3  Scam.  203; 
Kcland  v.  Fisher,  30  lU.  224;  Barrett  v.  Hinckley,  124  id.  32;  7 
Am.  St.  Rep.  331. 

M   See  Gal.  Civ.  C5ode,  §  2927. 

M  Montgomery  v.  Tutt,  11  Cal.  190;  Montgomery  v.  Middlemiss, 
21  id.  103;  81  Am.  Dec.  146;  Frisbie  v.  Fogarty,  34  Cal.  11. 

96  See  Sahler  v.  Signer,  37  Barb.  329. 

««  Murray  v.  Walker,  31  N.  Y.  399. 

VI  Han  V.  Tunnell,  1  Houst.  320. 

M  Marshall  v.  Shaf  ter,  32  Cal.  176. 

w  Coryell  v.  Cain,  16  Cal.  567. 

100  Collier  v.  Corbett,  16  Cal.  183;  76  Am.  Dec.  616. 
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The  date  of  the  ouster  need  not  be  alleged.^^^  The  date  is 
only  material  with  reference  to  mesne  profits.*^  Under  an 
allegation  of  an  ouster,  a  holding-over  may  be  shown.  ^^  In 
an  action  against  plaintiff's  cotenant  it  is  sufficient  for  the 
plaintiff  to  show  that  the  defendant's  entry  into  possession  was 
under  a  claim  hostile  to  the  rights  of  the  plaintiff.*^  Adverse 
holding  and  claim  of  title  do  not  of  themselves  constitute  an 
ouster  as  between  cotenants  unless  the  tenant  out  of  possession 
is  informed  thereof;  but  a  denial  of  plaintiff's  title  in  the  an- 
swer of  the  defendant  is  sufficient  proof  of  an  ouster.**  To 
enable  the  plaintiff  to  recover  on  prior  possession,  he  must 
allege  and  prove  an  actual  ouster.**^  In  an  action  of  eject- 
ment between  tenants  in  common,  a  complaint  that  avers  that 
the  defendant  is  in  possession  of  the  common  property,  and 
the  whole  thereof,  withholds  the  possession  of  the  whole  thereof 
from  the  plaintiff,  and  excludes  him  from  the  same,  sufficiently 
alleges  an  ouster.*^ 

§  S197.  Orerflowed  lands.  A  grant  of  land  under  water, 
for  the  purpose  of  erecting  a  wharf  thereon,  is  not  an  ease- 
ment. The  right  to  build  a  wharf  and  take  tolls  is  an  ease- 
ment. But  as  incident  to  this  right,  a  grant  of  the  use  and 
occupancy  of  a  strip  of  overflowed  land  conveys  an  estate  in 
the  land  which  authorizes  the  grantees  to  take  possession,  oc- 
cupy, and  control  it  for  the  purposes  of  the  grant.  It  is 
something  of  which  they  could  be  dispossessed,  and,  if  ousted, 
ejectment  would  lie.***    Where  a  right  of  entry  existed,  and 

101  Woodward  v.  Brown,  18  Pet.  1;  and  see  Cole  v.  Begravee, 
88  Gal.  108. 

103  Stark  v.  Barrett*  15  Gal.  361. 

108  Garrison  v.  Sampson,  15  Gal.  93. 

i04Gla8on  v.  Rankin,  1  Duer,  337. 

lOB  Miller  V.  Myers,  46  Gal.  535;  Spect  v.  Gregg,  51  id.  108;  see, 
also.  Abbey  Homestead  Assn.  v.  WiUard,  48  id.  614,  and  Packard 
V.  Johnson,  51  id.  545. 

106  Watson  v.  Zimmerman,  6  Gal.  46.  As.  to  allegation  of  ouster 
being  necessary  for  a  recovery,  see  Lawton  v.  GordcMi,  37  id.  207. 
A  complaint  in  ejectment,  otherwise  sufficient,  is  not  changed  in 
character  by  alleging  that  the  entry  and  ouster  were  made  will- 
fully, fraudulently,  maliciously,  and  forcibly.  Hildreth  v.  White, 
66  Gal.  549. 

107  Bego  V.  Van  Pelt,  65  Gal.  254;  2  West   Goast  Bep.  90B. 
lOSGhamplain  &  St.  Lawrence  B.  B«  Ga  v.  Valentine,  19  Barb. 

487. 
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the  interest  is  tangible  so  that  posBesaion  could  be  giren,  eject- 
ment woidd  lie.*^  So,  though  it  will  not  lie  for  a  water- 
course, yet  it  will  lie  for  the  ground  over  which  the  water 
passes.  ^^^ 

S  2198.  Owner.  The  allegation  that  the  plaintiff  ^^  is  the 
owner '^  of  the  land  is  in  substance  an  allegation  of  seisin  in 
fee,  in  "  ordinary  *'  instead  of  technical  language.*^^ 

S  2100.  Parties  plaintlfl.  At  common  law  the  grantee  of 
the  reversion  could  not  enter  or  bring  ejectment  for  breach 
of  the  covenants  of  a  lease.***  Where  a  landlord,  after  the 
execution  of  a  lease,  failed  to  put  the  tenant  in  possession  of 
the  entire  property,  and  the  tenant  accepts  possession  and 
enters  upon  a  part,  this  will  be  deemed  an  abandonment  of 
the  lease  as  to  the  residue,  and  the  landlord  may  maintain 
ejectment  therefor,  against  a  third  person,  notwithstanding  the 
lease.***  In  Ohio,  a  wife  under  a  decree  giving  her  the  use 
of  a  house  and  lot  for  alimony  may  recover  the  possession  in 
an  action  of  ejectment.***  Even  in  case  of  a  naked  trustee,  in 
ejectment  against  the  cestui  que  trust}^  But  not  where  he 
holds  the  legal  title  simply  on  an  express  trust,  without  the 
right  of  possession.***  A  petitioner  in  insolven<iy  may  main- 
tain ejectment  to  recover  the  homestead.**^  In  ejectment  one 
tenant  in  common  may  recover  possession  of  the  entire  tract 
as  against  all  persons  but  his  cotenants.**^    Lessees  in  the  actual 

10©  Frisble  v.  Mcaemin,  88  Oal.  568. 

iiOYelv.  143;  see  Esziird  v.  Flndley  Gold  Min.  Co..  74  Oa.  520; 
68  Am.  Rep.  445. 

111  Garwood  v.  Hastings,  88  Gal.  216;  citing  Payne  v.  Tread- 
well,  16  Id.  42,  244.  The  averment  of  seisin  in  fee  is  equivalent 
to  an  averment  of  the  right  to  immediate  possession,  and,  therefore, 
the  defendant's  posession  and  withholding  are  necessarily  wrong- 
ful, and  an  allegation  to  that  effect  is  not  required.  Halsey  v. 
Gerdes,  17  Abb.  N.  C.  395;  disapproving  Moores  v.  Lehman,  20 
Jones  &  Sp.  283. 

112  Sheets  v.  Selden's  Lessee,  2  Wall.  (U.  S.)  177. 
iisGamarillo  v.  Fenlon,  40  Gal.  202. 

114  Lefevre's  Lessee  v.  Murdock,  Wright,  205. 
lis  Reece  v.  AHen,  5  Gilm.  236;  48  Am.  Dec.  886;  Wales  v.  Bogae» 
81  IlL  468;  Phnipotts  v.  Blasdel,  8  Nev.  61. 
lis  Tyler  V.  Granger,  48  Cal.  250. 
iiT  Moore  v.  Morrow,  28  Cal.  551. 
lis  Weese  v.  Barker,  7  Col.  178. 
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pofisesBion  of  land  from  which  they  are  ousted  by  an  intrader 
may  maintain  ejectment.^^*  A  landlord  may  maintain  the  ac- 
tion to  recover  possession  after  the  expiration  of  the  term.** 
So,  a  Tendor,  or  his  grantee,  may  maintain  ejectment  against 
a  purchaser  in  possession  under  a  contract  of  ^le,  who  refuses 
to  comply  with  the  terms  and  conditions  of  the  contract.*** 
An  administrator  may  maintain  ejectment  to  recover  real  estate 
of  his  intestate;  to  the  possession  of  which  the  law  gives  him 
the  right,  without  alleging  in  his  complaint  any  possession  or 
right  of  possession  in  the  intestate.*^  And  when  a  complaint 
in  ejectment  by  an  administrator  contains  no  allegations  as  to 
his  representative  capacity,  the  use  of  words  in  the  title  of 
the  cause,  showing  his  official  capacity  without  the  word  "  as," 
will  be  regarded  as  mere  descriptio  personaCy  and  will  create 
no  uncertainty  or  ambiguity.  The  allegations  of  the  complaint 
show  whether  the  action  is  brought  by  or  against  a  person 
en  autre  droit,^^  A  county  may  maintain  ejectment  to  recover 
possession  of  rooms  in  the  courthouse,  and  a  complaint  in  such 
action  which  alleges  facts  showing  the  plaintiff's  right  of  pos- 
session of  the  courthouse,  and  of  the  rooms  therein  described, 
and  that  the  defendants  wrongfully  withhold  the  possession  of 
said  rooms  from  the  plaintiff,  states  a  cause  of  action.*^  The 
trustees  named  in  a  trust  deed  of  real  property  are,  under  the 
provisions  of  section  4872,  Compiled  Laws  of  South  Dakota, 
the  proper  parties  plaintiff  in  an  action  to  recover  the  posses- 
sion of  the  property  conveyed  by  such  trust  deed,  alleged  to 
be  unlawfully  withheld  by  the  defendant.**  And  a  complaint 
alleging  that  the  plaintiffs  own  the  property,  describing  it,  and 
have  owned  it  since  a  specified  date;  that  they  own  and  hold 
it  by  virtue  of  a  trust  deed  made  by  the  former  owner  to  the 
plaintiffs  in  trust  for  certain  beneficiaries  named;  that  the  de- 
fendant, without  right  or  title,  entered  into  possession  of  a 
described  portion  of  it,  ousted  and  ejected  the  plaintiffs  there- 

119  Girsch  V.  Brlgard,  63  Cal.  310. 
lao  McKissick  v.  Ashby,  98  Gal.  422. 

la  Hicks  V.  LoveU,  64  Cal.  14;  49  Am.  Rep.  679;  Kerns  v.  Dean, 
77  Gal.  665;  HUdreth  v.  James,  100  Id.  299. 
i«Oury  V.  Duffield,  1  Arizona,  500. 
128  Buriing  V.  Thompklns,  77  Cal.  257. 
la*  County  of  San  Joaquin  v.  Budd,  96  Cal.  47. 
i»  Lewis  V.  St,  Paul,  etc.,  Railway  Co..  5  S.  Dak.  148. 
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from,  and  does  now  unlawfully  withhold  the  eame,  to  the  plain- 
tiffs' damage^  etc.^  states  a  good  cause  of  action.^^ 

9  S200.  Parties  defendant.  An  action  of  ejectment  to  re- 
cover land  in  th^  possession  of  an  employee  should  be  brought 
against  an  employer,  where  the  occupation  of  the  employee  is 
simply  the  occupation  of  his  employer.*^  But  where  the  em- 
ployer is  not  amenable  to  an  action,  as  in  the  case  of  possession 
by  an  officer  of  the  United  States,  the  rule  does  not  apply,  and 
such  employee  is  the  proper  defendant.*^  In  ejectment,  one 
or  several  defendants  may  be  sued.*^  Where  a  defendant  in 
ejectment  is  sued  by  a  fictitious  name,  notwithstanding  he  ap- 
pears and  answers  in  his  true  name,  the  complaint  must  still 
be  amended  by  inserting  his  true  name,  with  ^apt  words  charg- 
ing him  with  an  ouster,  to  sustain  a  judgment  against  him  on 
a  direct  appeal.*'^ 

§  2201.  Pennsylvania.  The  common-law  remedy  by  eject- 
ment, as  a  means  of  compelling  specific  performance,  is  not 
taken  aWhy  in  Pennsylvania  by  the  grant  of  equity  powers  to 
the  Courts  of  Common  Pleas.^^*  The  grant  of  land  by  the 
government  passes  at  once  to  the  grantee  the  legal  possession 
as  well  as  the  title,  which  continues  until  he  is  disturbed  by 
an  actual  adverse  possession.*^ 

126  Id.  Complaint  in  ejectment  to  recover  property  tor  the  use 
of  members  of  a  religious  society.  See  Baker  v.  Ducker,  79  Gal. 
805.  Complaint  In  ejectment  by  devisee  of  decedent.  Hutchin- 
son V.  McNally,  85  Cal.  619. 

12T  Hawkins  t.  Reichert»  28  Cal.  534;  and  see  Shaw  v.  HUl,  8a 
Mich.  322;  21  Am.  St.  Rep.  607. 

138  Palack  V.  Mansfieldp  44  Cal.  36;  13  Am.  Rep.  151. 

i»  EUls  V.  Jeans,  7  Cal.  409. 

180  McKinlay  v.  Tuttle,  42  Cal.  570;  see,  also,  Lawrence  v.  Ballon, 
50  id.  258.  Ejectment  wUl  not  lie  against  a  mortgagee  at  suit  of 
the  mortgagor  until  the  mortgage  debt  Is  paid.  Spect  v.  Spect, 
88  Cal.  437;  22  Am.  St  Rep.  314;  Fee  v.  Swingly,  6  Mcmt.  596; 
Hildreth  v.  James,  109  Cal.  299. 

Ml  Corson  v.  Mulvany,  49  Penn.  St.  88;  88  Am.  Dec.  485. 

moreen  v.  Liter,  8  Cranch,  229;  Potts  v.  Gilbert,  3  Wash.  O. 
Qt  474.  As  to  the  effect  of  paying  taxes  or  of  omitting  to 
pay  taxes,  and  buying  in  at  a  tax  sale,  see  Girard  v.  City  of  Phila- 
delphia, 2  Wall.  Jr.  C.  Ct.  801;  Ewing  v.  Burnet.  11  Pet  41;  S.  0.,. 
1  McLean,  266;  Wilkes  v.  Elliott,  5  Cranch  C.  Ct  611. 
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i  58202.  PosMBsion  by  plaintiff.  A  complaint  which  shows 
that  the  plaintiff  is  in  possession^  is  bad  on  demnrrer.^^ 

i  2203.  Possession  by  defendant.  The  burden  of  showing 
fiye  years'  adverse  possession  is  on  the  defendant.  The  plain- 
tiff haying  shown  title^  the  possession  is  presumed  to  follow 
the  title.^^  If  it  be  shown  that  defendant  was  in  possession 
before  and  after  suit,  plaintiff  need  not  show  him  to  be  in 
possession  on  the  day  suit  is  brought.*^  Nor  need  the  posses- 
sion be  actual  as  contradistinguished  from  constructive  po3- 
session.*^  It  would  seem  that  in  Wisconsin,  it  is  not  necessary 
to  allege  that  defendant  is  in  possession  at  the  time  of  the 
commencement  of  the  action.^*'  The  possession  by  the  defend- 
ant is  an  issuable  fact,  and  its  possible  rightful  character  need 
not  be  negatived.**®  And  a  continued  adverse  holding  must 
be  shown.**® 

{  2204.  Possession  as  evidence  of  title.  One  in  the  pos- 
session of  land  is  presumed  to  be  the  owner  thereof.****  So  of 
agricultural  land  as  against  a  trespasser.***  The  possession  of 
real  property  raises  the  presumption  of  the  title  in  the  pos- 
sessor.*** It  is  evidence  of  seisin  in  fee.***  And  the  posses^ 
sion^of  the  grantor  under  whom  the  plaintiff  claims  inures  to 

188  Graves  v.  Marine  Ins.  Co.,  2  Gal.  335;  Taylor  v.  Grane,  15 
How.  Pr.  358;  see,  also,  Hulee  v.  ThompsoD,  9  id.  113;  Budd  v. 
Bingham,  18  Barb.  494;  Frost  v.  Duncan,  19  id.  560. 

184  Garwood  v.  Hastings,  38  Gal.  223;  but  see  Lawrence  v.  Ballou, 
60  id.  258. 

180  Doe  V.  Roe,  30  Ga.  553. 

186  Crane  v.  Ghlrardelli,  45  al.  235. 

187  Herrlck  v.  Graves,  16  Wis.  157. 

188  Payne  v.  Treadwell,  16  Gal,  244. 

i88Steinback  v.  Fitzpatrick,  12  Gal.  925.  The  tenant  in  posses- 
sion Is  the  only  necessary  party  defendant  in  an  action  of  eject- 
ment.   Raymond  v.  Morrison,  9  Wash.  St.  156. 

140  See  Hicks  v.  Davis,  4  Gal.  69;  Plume  v.  Seward,  id.  94;  60 
Am.  Dec.  599;  Murphy  v.  Wallington,  6  Gal.  649;  Wolf  v.  Baldwin, 
19  id.  814;  Dyson  v.  Bradshaw,  23  id.  537;  Hutchinson  v.  Perley, 
4  id.  33;  60  Am.  Dec.  578;  Bird  v.  Lisbroe,  9  Gal.  1;  70  Am.  Dec.  617; 
Norris  v.  Russel,  5  Gal.  249;  Sac.  Val.  B.  IL  Go.  v.  Moffatt,  7  id.  577; 
Donahue  v.  Gallavin,  43  id.  573. 

141  Bnrdge  v.  Smith,  14  Gal.  380. 
i4SBenial  v.  Gleim,  33  Gal.  668. 

148  Keane  v.  Gannovan,  21  Gal.  291;  82  Am.  Dec.  78ft 
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the  benefit  of  such  plaintiff. ^^  But  it  must  be<ui  actual  bona 
fide  occupation  or  possessio  pedis,  and  not  a  mere  assertion  of 
title,  and  the  exercise  of  casual  acts  of  ownership,  such  as  re- 
cording deeds,  paying  taxes,  etc.*^  Nor  by  insufficient  fencing 
without  actual  occupation.^^  But  a  fact  that  a  person  is  in 
the  possession  of  one  acre  does  not  raise  any  presumption  that 
he  has  title  to  an  unlimited  tract  in  the  same  neighborhood.^^^ 
Nor  is  the  possession  of  one  lot  to  be  deemed  a  possession  of 
other  lots  of  a  tract  subdivided.**®  It  is  error  to  instruct  the 
jury  that  the  defendant,  being  in  possession,  it  is  necessary  for 
plaintiff  to  show  an  earlier  and  better  possession  in  order  to 
recover.*** 

§  2806.  PosBession  as  notice  of  title.  Open  and  notorious 
possession  of  land,  existing  at  the  time  of  the  acquisition  of 
title  or  deed  of  the  subsequent  vendee,  is  evidence  of  notice 
to  him  of  title,  even  though  the  first  vendee  have  an  unrecorded 
deed  for  it.*^  And  thk  rule  applies  aa  well  to  any  other  title 
consistent  with  the  possession.*^*  So  such  possession  by  a 
tenant  is  sufficient  to  put  the  purchaser  upon  inquiry  as  to 
the  landlord's  title.**^^  The  possession  of  the  grantor  is  that 
of  the  purchaser.*"  A  purchaser  of  the  legal  title  has  notice 
of  equity  of  another  in  possession.*** 

» 

§  2206.  Property  in  another.  When  parties  assert,  either 
by  declaration  or  conduct,  the  title  of  the  property  to  be  in 
others,  the  statute,  of  course,  can  not  run  in  their  favor,  and 
their  possession  is  not  adverse.*"    Nor  can  a  mere  intruder 

144  Rose  V.  Davis,  11  Cal.  133. 

146  Plume  V.  Seward,  4  Gal.  94;  60  Am.  Dec.  090. 

146  Borln  V.  Rollins,  30  Gal.  408. 

147  Havens  v.  Dale,  18  Gal.  359. 

148  Gal.  Gode  Glv.  Pro.,  §  322. 

140  Sweeney  v.  ReUly,  42  Gal.  402. 

iBO  Hunter  v.  Watson,  12  Cal.  363;  73  Am.  Dec.  643. 

151  Partridge  v.  McKlnnej,  10  Cal.  181;  Havens  v.  Dale,  18  Id. 
869;  Woodson  v.  McCune,  17  id.  298;  see,  also,  Lestrade  v.  Barth, 
19  Id.  660;  Dutton  v.  Warschauer,  21  id.  609;  Fair*  v.  Stevenot,  29 
id.  486. 

1B2  Dutton  V.  Warschauer,  21  Cal.  609;  82  Am.  Dec.  766;  Landers 
V.  Bolton,  26  Cal.  393. 

168  Ellis  V.  Jeans,  8  Cal.  409;  68  Am.  Dec.  331. 

164  Bryan  v.  Ramirez,  8  Cal.  461;  68  Am.  Deo.  340;  see,  also, 
Morrison  v.  Wilson,  13  Gal.  494;  73  Am.  Dec.  693. 

166  McCracken  v.  City  of  San  Francisco,  16  Cal.  691. 
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defeat  a  recovery  or  dimmish  the  damages  which  might  other- 
wise be  recovered  against  him  by  showing  an  outstanding  title 
in  a  third  person.**** 

f  2207.  Public  lands.  To  constitute  adverse  possession  on 
public  lands,  it  is  sufficient  if  the  party  in  possession  claims 
against  all  the  worlds  except  the  United  States.  It  is  not 
necessary  that  he  possesses  under  color  of  title.***^  But  the 
pretended  possession  of  land  with  an  insufficient  inclosure,  but 
without  actual  occupancy^  will  not  establish  adverse  posses- 
sion.^^ But  one  claiming  to  have  acquired  a  title  to  land  by 
adverse  possession  of  five  years,  need  only  show  that  such  pos- 
session was  held  by  an  inclosure,  and  need  not  prove  occupa- 
tion, cultivation,  or  use  of  the  premises.^^  A  settler  on  public 
land  is  entitled  to  a  reasonable  time  after  his  location  within 
which  to  inclose  it  or  make  improvements  necessary  to  its 
enjoyment;  and  during  such  time  he  will  be  protected  the  same 
as  if  he  had  perfected  possession  by  inclosure  or  otherwise.*^ 

$  2208.  Bents  and  profits.  Where  rents  and  profits  are 
claimed  prior  to  the  commencement  of  the  action,  the  com- 
plaint must  state  the  title  of  the  plaintiff  as  existing  at  some 
prior  date  and  continuing  up  to  the  commencement  of  the 
action,  and  the  entry  of  the  defendant  at  some  date  subsequent 
to  that  of  the  alleged  title.^®^  He  is  entitled  to  damages  meas- 
ured by  the  value  of  the  rents  and  profits  up  to  the  time  the 
judgment  is  rendered.^®*  But  the  rents  and  profits  must  be 
shown  by  the  complaint  to  be  connected  with  and  arising  out 
of  the  wrongful  withholding  of  possession;*^  and  are  limited 
to  such  as  accrue  subsequent  to  the  ouster  alleged;*®*  or  subse- 
quent to  the  accruing  of  his  right  of  possession.*^    But  in  an 

iM  Southmayd  v.  Henley,  45  Gal.  101. 

157  Page  V.  Fowler,  28  Cal.  606. 

issBorel  v.  RoUins,  80  Cal.  408;  Hughes  y.  Hazard,  42  id.  140; 
and  see  Reay  v.  Butler,  05  id.  206. 

loopolack  V.  McGrath,  32  Gal.  15;  Ewing  v.  Burnet,  11  Pet  41; 
affirming  S.  G.,  1  McLean,  266;  and  see  Watkins  v.  Holman,  16 
Pet  25. 

iMgtaininger  v.  Andrews,  4  Nev.  50. 

lei  Payne  v.  TreadweU,  16  Gal.  248. 

wWLove  V.  Shartzer,  31  Gal.  487;  Rich  v.  Maples,  83  Id.  102. 

i«8  Tompkins  v.  White,  8  How.  Pr.  520. 

i«4  Yount  V.  Howell,  14  Gal.  465. 

la  Clark  v.  Boyreau,  14  Gal.  634. 
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action  to  recover  possession  of  land  on  a  title  acquired  by 
sheriff's  sale  and  deed  thereunder^  the  plaintiff  can  not  recover 
the  rents  and  profits  accrued  during  the  period  allowed  for 
redemption;^^  as  the  right  depends  upon  title.  An  allegation 
of  the  value  of  the  use  and  occupation,  rents  and  profits  of 
the  premises  for  the  period  during  which  defendants  were  in 
the  wrongful  possession  and  excluded  plaintiff,  is  sufficient  to 
charge  defendants  without  any  averment  that  they  received 
such  rents  and  profits.^®^ 

§  2200.  Bents  and  profits,  demand  for.  In  Ohio,  the  de- 
mand for  rents  and  profits  is  deemed  a  separate  cause  of  action, 
and  should  be  separately  stated.*^  So  in  New  York.^®*  A 
demand  of  damages  for  the  ouster  does  not  cover  them.^'"^  In 
California,  when  they  are  claimed  in  an  independent  suit,  the 
record  of  recovery  in  ejectment  is,  as  to  the  title,  only  evidence 
of  the  right  of  possession*  of  the  plaintiff  at  the  commencement 
of  the  action  in  which  the  recovery  w^as  had.^'^^  The  legislature 
has  no  power  to  enable  another  person,  who  has  no  title,  to 
recover  from  the  person  entitled  to  the  possession,  the  rents  and 
profits  of  the  land."* 

f  2210.  Bents  and  profits,  right  to.  The  right  to  mesne 
profits  is  a  necessary  consequence  of  the  recovery  in  eject- 
ment.*'''  But  defendant  is  only  to  be  held  liable  for  the  time 
he  was  in  possession,  in  fact,  or  in  judgment  of  law."*  And 
the  measure  of  damages  in  such  action  is  that  which  would 
obtain  in  assumpsit  for  use  and  occupation."*^  Under  the 
practice  in  California,  it  is  competent  for  the  plaintiff  to  re- 
cover real  property,  with  damages  for  withholding  it,  and  the 
rents  and  profits,  all  in  the  same  action,  and  as  one  cause  of 

lee  Clark  v.  Boyreau,  14  Cal.  634;  Henry  v.  Everts,  30  id.  426. 
le?  Patterson  v.  Ely,  19  Oal.  28;  Johnson  v.  Vischer,  96  Id.  310. 
iflSSee  Swan  on  PI.  444;  Ohio  Code,   §§  80.  81;  McKinney  v. 
McKlnney,  8  Ohio  St.  423. 

169  Holmes  v.  Davis.  21  Barb.  265. 

170  Livingston  v.  Tanner.  12  Barb.  481. 

171  Yount  V.  Howell.  14  Cal.  465. 

172  Rich  V.  Maples.  33  Cal.  102. 

178  Benson  y.  Matsdorf.  2  Johns.  369;  Jackson  v.  Randall,  11  id*. 
405;  Baron  y.  Abeel.  3  id.  481;  3  Am.  Dec.  515. 
174  Ryers  v.  Wheeler,  Hill  &  D.  Supp.  389. 
176  Holmes  v.  Davis,  19  N.  T.  488. 
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acnon.^^  ^And  if  plaintiff  is  in  possession  oi  a  portion  of  the 
land,  damages  should  not  be  assessed  for  the  use  of  the  entire 
tract.^"  And  damages  may  be  awarded  on  a  default.*^  But 
unless  judgment  is  given  for  the  possession,  damages  for  the 
withholding,  or  for  rents  and  profits,  can  not  be  recovered.*™ 

I  2211.  Bight  of  possession.  To  maintain  ejectment,  a  right 
of  entry  and  possession  is  all  that  is  required.  A  contrary 
doctrine  would  defeat  the  policy  in  view  of  which  pre-emption 
rights  were  conceived,  by  putting  the  settlement  and  improve- 
ment of  the  pre-emptioner  at  the  mercy  of  any  stranger  who 
might  choose  to  trespass  upon  them.*®®  A  mere  naked  fee 
does  not  always  warrant  a  recovery  in  ejectment.  The  plaintiff 
must  prove  the  right  to  the  possession.*®*  But  if  no  adverse 
title  be  shown,  recovery  may  be  had  without  showing  the  right 
of  possession,  or  an  entry,  or  a  right  of  entry  in  his  lessor,*®^ 
even  if  the  deed  of  such  grantor  purporting  to  convey  was  fraud- 
ulent.*®* The  right  of  the  possession  depends  upon  title.  So 
when  the  vendor's  title  expires,  his  right  to  possession  f:.lso  ex- 
pires. So  held  in  a  case  where  the  vendor  sued  to  eject  the 
purchaser,  who  set  up  title  under  the  Homestead  Law  to  govern- 
ment lands,  the  plaintiff  in  the  action  claiming  right  of  posses- 
ion only.  If  the  defendant  was  estopped  by  reason  of  the  con- 
tract of  sale  from  setting  up  title,  the  plaintiff,  by  admitting  he 
had  no  title,  will  not  be  admitted  to  set  up  the  estoppel  to  show 
that  his  admission  was  untrue,  as  it  would  then  be  an  estoppel 
against  an  estoppel,  "which  setteth  the  matter  at  large.*®* 

§  2212.  Seisin  in  fee.  Under  an  allegation  of  seisin  in  fee 
of  the  premises,  plaintiff  may  recover  if  he  show  any  interest 
entitling  him  to  possession.*®^     And  from  seisin  in  fee,  and  of 

176  Sullivan  V.  Davis,  4  Cal.  291. 

177  Ellis  V.  Jeans,  26  Gal.  272. 

178  Dlmick  V.  Campbell,  31  Gal.  238. 

179  Locke  V.  Peters,  65  Cal.  161. 

180  Toland  v.  Mandell,  33  Cal.  43. 

181  Wood  V.  Morton,  11  III.  547;  Pitkin  v.  Yaw,  13  Id.  251';  Tllgh- 
man  v.  Little,  id.  239;  Joy  v.  Berdell,  25  Id.  537;  Glllett  v.  Treganza, 
13  Wis.  474;  Johnson  v.  Adleman,  35  111.  265;  City  of  Cincinnati 
v.  White,  6  Pet.  431. 

182  Wilkes  V.  Elliott,  5.Cr.  C.  C.  611. 

183  Gregg  V.  Sayre,  8  Pet.  244;  Wright  v.  Mattison,  18  How. 
<r.  S.)  50. 

i84Holden  v.  Andrews,  38  Cal.  122. 

186  Stark  V.  Barrett,  15  Cal.  361;  76  Am.  Dec.  472;  and  see 
{  2182,  ante. 
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poseession  by  defendant  when  establiBhed,  the  law  implies  a 
right  to  the  present  possession  in  the  plaintilf,  and  a  holding 
adverse  thereto  by  one  defendant.^®*  But  the  presumption  may 
be  rebutted  by  proof  of  an  equitable  title  in  another  of  the 
character  to  carry  the  right  of  possession.*^^  To  sustain  an  ac- 
tion of  ejectment,  an  averment  of  seisin  is  essential,  and  must 
be  alleged  to  have  been  within  the  time  limited  for  bringing  the 
action.*®*  A  variance  between  the  alleged  seisin  and  right  c4 
possession  of  plaintiff  and  the  date  of  the  conveyance  to  him 
is  immaterial.*®* 

§  2218.  Settlers  upon  public  land.  Persons  having  set^ 
tied  in  person  upon  the  public  land,  improved  it,  and  erected 
dwelling-houses  thereon,  are  lawfully  in  possession,  have  a  right 
to  be  protected  in  it,  and  if  ousted  may  sue  to  recover  it.  To 
maintain  ejectment,  a  right  of  entry  and  possession  is  all  that 
is  required.*®^  A  settler  on  public  land,  if  ousted  after  the  lapse 
of  a  reasonable  time  within  which  to  improve  it,  can  recover 
against  the  person  in  possession  only  by  showing  an  actuial,  noto- 
rious, prior  possession.*®*  Where  he  shows  that  he  first  entered 
upon  it,  marked  out  the  boundaries,  and  diligently  proceeded,  or 
diligently  made  preparations  to  do  such  acts  as  were  necessary 
to  constitute  an  actual  possession,  he  will  be  entitled,  even 
without  showing  an  actual  possession,  to  recover  against  a  per- 
son subsequently  entering.**^ 

§  2214.  Settler,  complaint  by.  Where  the  complaint  al- 
leged that  in  September,  1849,  plaintiff  settled  on  a  tract  of 
Iwid,  "  the  same  being  public  land  of  the  United  States; "  that 
subsequently  H.,  a  foreigner,  built  a  house  and  occupied  a  por- 
tion of  the  tract,  and  now  that  H/s  executor  is  offering  the 

186  Payne  v.  Treadwell,  16  Cal.  220;  Salmon  v.  Symonds,  24  Id. 
200. 

187  wnils  V.  Wozencraft,  22  Cal.  607. 

188  Bockee  v.  Crosby,  2  Paine,  432;  Salmon  v.  Symonds,  2^  Cal. 
266;  see  Cal.  Code  Cfv.  Pro.,  §§  318,  319. 

188  stark  V.  Barrett.  15  Cal.  361. 

iw  Payne  v.  TreadweU,  16  Cal.  220;  Yount  v.  Howell,  14  Id.  468; 
Orady  v.  Early,  18  Id.  108;  Hubbard  v.  Barry,  21  Id.  321;  Bullock 
v.  Wilson,  2  Port.  (Ala.)  437;  Masters  v.^  Eastls,  3  id.  368;  cited 
In  Toland  v.  MandeH,  38  Cal.  30. 

191  Staininger  v.  Andrews,  4  Nev.  59.  For  insufficient  possea- 
Blon,  see  Hughes  v.  Hazard,  42  Cal.  149. 

m  staininger  v.  Andrews,  4  Nev.  68. 
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same  for  sale,  and  plaintiff  prays  for  an  injunction  and  dam- 
ages for  the  occupation,  it  was  held  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  ^^ 
That  at  a  certain  time  the  party  received  a  deed  of  a  tract  of 
land,  and  from  that  time  fon^ard  continued  in  the  actual, 
exclusive,  adverse,  and  notorious  possession,  and  had  the  same 
protected  by  a  substantial  inclosure,  is  an  adverse  possession.^*^ 

9  8215.  Statute  of  limitations.  The  statute  of  limita- 
tions distinguished  between  an  entry  made  without  any  right 
or  claim  of  right,  and  one  made  under  a  claim  or  color  of  title. 
The  naked  disseisor  is  regarded  with  the  greater  disfavor,  and 
his  possession  is  strictly  to  the  land  in  his  actual,  exclusive  pos- 
session, coextensive  with  his  metes  and  bounds.**  Peaceable 
and  uninterrupted  possession  for  seven  years,  under  a  grant  or 
deed  of  conveyance,  gives  a  complete  title  to  a  person  in  pos- 
session.***  And  a  naked  trespasser  for  seven  years,  is  not  a  bar 
to  the  action.**^  But  a  connected  title  need  not  be  shown.*** 
The  possession  of  one  hsAdng  no  title,  but  holding  by  consent 
of  another,  may  be  connected  with  the  title  of  such  other.*** 
Under  the  statute  of  Kentucky  an  adverse  possession  under  a 
survey  previous  to  patent  may  be  connected  with  possession 
under  the  patent.*^  So  a  party  entering  into  possession  of  land 
under  a  patent,  but  not  showing  a  paper  title  to  any  particular 
portion  is  deemed  as  claiming  to  the  abuttals  of  the  patent 
against  other  parties  not  then  in  seisin  or  possession.^*  Where 
a  party  is  brought  in  on  motion  of  the  plaintiff  as  an  additional 
defendant,  after  the  suit  has  been  some  time  pending,  such 
defendant  may  avail  himself  of  the  statute  of  limitations  up 

iM  O'Conner  v.  Corbitt,  8  Cal.  371. 

m  Vassault  v.  Seitz,  81  Cal.  225. 

iM  Walsh  V.  Hill,  88  Gal.  481;  see,  also,  Cal.  Code  Civ.  Pro.» 
§§  823-825. 

i«6  Piles  V.  Bouldln.  11  Wheat.  325. 

iw  Fatten  V.  Hynes,  1  Cooke,  357. 

i«  Green  v.  Neal,  6  Pet.  291:  ovemilinfar  Patton  v.  Easton,  1 
Wheat.  476;  Walker  v.  Turner,  9  id.  541;  and  Powell  v.  Harman, 
2  Pet  241. 

i»  Mclver  v.  Reafcan,  1  Cooke,  366. 

awWalden  v.  Gratz.  1  Wheat.  292. 

aw  Taylor  v.  Buckner,  2  A.  K.  Marsh.  18;  12  Am.  Dec.  364: 
Kendall  v.  Slaughter,  1  A.  K.  Marsh.  876;  Clark  v.  Courtney,  5 
Pet  819. 
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to  the  time  he  is  made  a  party .^^  Nor  does  the  pendency  of 
a  suit  estop  the  plaintiff  in  such  action  from  setting  up  the 
statute  of  limitations  in  a  suit  subsequently  brought  against 
him.«» 

§  2216.  Tax  title.  No  title  can  be  derived  from  a  tax  sale 
where  the  tax  was  levied  against  the  buyer,  whose  duty  it  was  to 
pay  it.*^ 

I  2217.  Tenants  in  common.  Tenants  in  common  are  in 
possession  of  all  the  land  held  in  conmion,  and  each  and  every 
one  of  them  has  the  right  to  enter  upon  and  occupy  the  whole 
of  the  conmion  lands  and  every  part  thereof.^*  Their  occupar 
tion  shall  be,  by  law,  between  them,  in  common.^"^  So,  one 
tenant  in  common  can  recover  possession  of  the  entire  prem- 
ises as  against  a  mere  trespasser.^^  In  Tennessee,  the  practice 
has  been  for  the  tenants  in  common  in  ejectment  to  declare  in 
a  joint  demise,  and  to  recover  a  part  or  the  whole  of  the  prem- 
ises, according  to  the  evidence.*^  Tenants  in  common  can  not 
join  in  an  action  of  ejectment  in  Missouri.** 

ao2  Lawrence  v.  BaUou,  50  Cal.  258. 

208  420  Mining  Go.  v.  The  Bullion  Mining  Co.,  0  Nev.  240.  Where 
ejectment  Is  barred  by  limitation  under  the  Montana  statute,  see 
Peter  v.  Stephens,  11  Mont.  115;  28  Am.  St.  B«p.  448. 

204  Moss  V.  Shear,  25  Oal.  38;  85  Am.  Dec.  94;  Coppi^ger  v.  Rice, 
33  Cal.  425;  91  Am.  Dec.  644;  followed  in  Garwood  v.  Hastings, 
38  Cal.  216.  A  complaint  in  ejectment  consisting  of  two  counts, 
the  first  of  which  attempts 'to  set  up  a  tax  title  t6  the  premises, 
and  the  second  of  which  contains  the  usual  general  allegations, 
is  not  liable  to  a  general  demurrer.  The  first  part  of  the  complaint 
may  be  treated  as  surplusage,  the  second  part  being  sufficient  to 
show  a  cause  of  action,  and  the  validity  of  the  tax  title  need  not 
be  determined  upon  the  general  demurrer.  Cole  v.  Segraves,  88 
Cal.  103. 

a»Carpentier  v.  Webster,  27  Cal.  545;  cited  in  Tevis  v.  Hicks. 
Cal.  Sup.  Ct.,  July  T.,  1869. 

206  2  Bouvier's  Inst.  314. 

2or  Treat  v.  Reilly,  35  Cal.  129;  Hardy  v.  Johnson,  1  WaU.  (U.  8.) 
S71;  Sharon  v.  Davidson,  4  Nev.  416;  Rowe  v.  Bacigalluppi,  21  Oal. 
083;  Chipman  v.  Hastings,  50  Id.  310;  see  §  ,  ante.  One  tenant 
In  common  may  maintain  an  action  to  recover  possession  of  an 
undivided  part  of  the  land  from  a  cotenant  who  wrongfully 
excludes  him  from  possession.  Frakes  v.  Elliott,  102  Ind.  47; 
Lundy  v.  Lundy.  131  111.  138. 

a«  Poole  V.  Pleeger,  11  Pet.  185:  affirming  Fleeger  v.  Poole,  1 
McLean,  185. 

awDube  v.  Smith,  1  Mo.  313;  Wathen  v.  English,  id.  746. 
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S  8218.  Tenants  in  common  —  damagBs.  Where  a  party, 
after  taking  poBsession  wrongfully,  became  a  cotenant  of  the 
plaintiff,  the  plaintiff  can  not  in  ejectment  recover  damages  for 
the  period  while  he  was  wrongfully  in  possession.^^  But  a 
tenant  in  common  who  is  ousted  by  his  cotenant,  may  recoyer 
damages  from  the  time  of  the  ouster  according  to  his  right.'^^ 
Where  the  plaintiff  is  owner  of  an  undivided  half  interest,  and 
the  defendant,  a  naked  trespasser,  pm*chased  an  undivided  in- 
terest  after  the  commencement  of  the  action,  plaintiff  can  re- 
cover the  value  of  one-half  of  the  rents  and  profits,  including 
those  resulting  from  the  improvements  placed  on  the  land  by 
the  defendant  during  the  period  of  wrongful  possession.*^ 

i  2210.  Termination  of  plaintilT's  title  pending  suit.  Where 
the  plaintiff  shows  a  right  to  recover  at  the  time  the  action 
was  commenced,  but  it  appears  that  his  right  has  terminated 
during  the  pendency  of  the  action,  the  verdict  and  judgment 
shall  be  according  to  the  fact;  and  the  plaintiff  may  recover 
damages  for  withholding  the  property.^^^  The  conveyance  by 
plaintiff,  pending  suit,  does  not  necessarily  affect  his  right  to 
recover;  and  such  conveyance  may  be  shown  to  be  a  mortgage, 
though  on  its  face  it  is  an  absolute  deed.^^  This  provision 
of  the  statute  applies  to  all  cases  where  the  plaintiff's  title  from 
any  cause  ceases  to  exist  before  trial,  and  is  not  confined  to  cases 
in  which  the  title  expires  by  limitation.^^*  The  death  of  the 
wife  without  issue  living,  after  suit  brought  by  hei'self  and  the 
husband  for  the  homestead,  defeats  the  action.^'  But  the  sale 
of  the  premises  during  the  action  is  but  a  transfer  of  the  cause 
of  action.^*'  Though  where  plaintiff's  title  expired  before  judg- 
ment, if  he  is  entitled  to  mesne  profits  he  may  have  judgment 
so  as  to  enable  him  to  recover  them.^^* 

210  Carpentler  v.  Mendenhall,  28  Cal.  484;  87  Am.  Dec.  135. 

211  Id.;  see  Allen  v.  Parish,  2  Ohio,  110;  Ohllds  v.  Ballroad  Co., 
117  Mo.  414. 

2ia  Carpentler  v.  Mitchell,  29  Cal.  330. 

218  Cal.  Code  Civ.  Pro..  §  740;  Moore  v.  TIce,  22  Cal.  618w 

214  Clink  V.  Thurston,  47  Cal.  21. 

216  Lang  V.  Wilbraham,  2  Duer,  171. 
2i«  Gee  V.  Moore,  14  Cal.  472. 

217  Moss  ▼.  Shear,  30  Cal.  460. 

ais  Jackson  v.  Davenport,  18  Johns.  29S. 
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f  2820.  Title.  A  plaintiff  must  recover  on  the  strength  of 
hifl  own  title,  and  not  on  the  weakness  of  the  defendant's;"* 
and  only  upon  the  legal  title,^^  and  upon  his  title  as  it  was 
when  the  suit  was  commenced.?®*  A  subsequently-acquired 
deed  will  not  aid  him.^^  This  rule  has  no  application  to  min- 
ing claims.^^  The  plaintiff  must  show  title  in  himself  before 
the  ouster  laid  in  the  complaint.^^  A  legal  subsisting  title  out- 
standing in  another  is  inconsistent  with  the  title  in  the  plaintiff, 
and  must  defeat  him.^^ 

I  2221.  Title  and  prior  posBesslon.  Where  a  party  relies  on 
documentary  title  and  prior  possession,  if  he  fail  in  the  former 
he  may  still  rely  upon  the  latter.  The  failure  to  prove  the 
paper  title  does  not  impair  the  just  force  and  effect  of  the 
possession.^* 

S  2222.  Title,  allegation  of.  The  title  of  the  plaintiff  is 
the  ultimate  fact,  the  fact  in  issue  upon  which  the  recovery 
must  be  had  in  ejectment,^^  and  must  be  alleged  in  the  com- 
plaint.^^   It  may  be  averred  in  general  terms,  but  if  he  at- 

»» Wood  worth  v.  Fulton,  1  Gal.  295;  Stanford  v.  Mangin,  30 
Oa.  355;  Turner  y.  Aldridge,  1  McAU.  229;  Sahler  v.  Signer,  37 
Barb.  329;  Brady  v.  Hennion,  8  Bosw.  528;  State  v.  Stringfellow, 
2  Kan.  263;  Seabury  v.  Field,  1  McAll.  1;  father  v.  Wal8b> 
107  Mo.  121;  Barker  v.  Gassingham,  130  id.  348;  Wentworth  v. 
Abbetts,  78  Wis.  63;  Finelite  v.  Slnnott.  25  Jones  &.  Sp.  57. 

220Bohne  v.  Ghlsm,  48  Gal.  467;  Barrett  v.  Hinckley, '  121  111. 
32;  7  Am.  St  Rep.  331. 

291  Sacramento  Sav.  Bank  v.  Hynes,  50  Gal.  195. 

229  Joy  V.  Berdell,  25  111.  537;  Washington  v.  Oregon,  1  Black 
(IT.  S.),  459;  Johnson  v.  Adelman,  35  111.  265;  Pitkin  v.  Yaw,  13  id. 
251;  Gam  y.  Haisley,  22  Fla.  317.  For  exceptions  to  the  maxim 
that  the  plalntiir  must  recover  upon  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  his  adversary's,  see  Macklot  ▼. 
Dubmeil,  9  Mo.  473;  43  Am.  Dec.  550. 

228  Richardson  y.  McNulty,  24  Gal.  339. 

22*  Buxton  v.  Garter,  11  Mo.  481. 

225  See  Pnterbaugh's  PI.  &  Pr.  (111.),  citing  Masterson  y.  Cheeky 
23  111.  76;  McGormick  y.  Wilcox,  25  id.  277. 

228  Morton  v.  Folger,  15  Gal.  275. 

227  Marshall  y.  Shafter,  32  Gal.  176;  Payne  y.  Treadwell,  16  id. 
243.  The  allegation  that  the  plaintiff  is  "the  owner"  of  the 
property  is  of  an  ultimate  fact,  unless  the  context  shows  that  it 
was  intended  aa  a  mere  conclusion  from  the  facts  stated.  Heeaer 
y.  Miller,  77  Gal.  102. 
'22B  Gray  y.  James,  Pet  0.  Ot  476. 
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tempts  to  set  forth  a  specific  deraignment^  he  must  aver  every 
fact  required  to  be  proved  in  order  to  recover,^^  and  he  will 
be  confined  in  the  proof  to  his  pleading.^*^  An  allegation  that 
on  a  day  named  the  plaintiff  ^*  was  possessed  of  '^  certain  lands 
therein  described^  which  said  premises  the  plaintiff  claims  in 
fee-simple  absolute^  is  an  allegation  of  title  in  fee-simple  abso- 
lute.*'* The  allegation  of  possession  at  the  time  of  the  ouster 
complained  of  is  a  suflBcieait  allegation  of  title.***  So,  an  aver- 
ment of  the  prior  possession  and  ouster  is  sufficient.*"* 

§  8223.  Title,  equitable.  Ejectment  can  not  be  maintained 
upon  an  equitable  title.***  A  mere  equitable  title  to  land  does 
not  enable  the  owner  to  maintain  an  action  to  recover  posses- 
sion thereof.  Although  the  Code  has  abolished  the  distinction 
between  actions  at  law  and  suits  in  equity,  so  far  as  regards 
forms,  the  rules  by  which  the  rights  of  parties  are  to  be  de- 
termined remain  unchanged;  and  in  an  action  against  a  stranger 
in  possession,  the  plaintiff  can  only  recover  on  his  legal  title.***^ 
And  a  legal  title  will  prevail  in  the  absence  of  a  valid  equitable 
defense.*** 

2»  Castro  V.  Richardson,  18  Gal.  478;  Hutchinson  v.  McNally, 
85  id.  619. 

ssoEagan  v.  Delaney,  16  Cal.  85;  GOTjell  v.  Cain,  iQ.  567. 

an  Marshall  v.  Shafter,  32  Cal.  176. 

283  Hutchinson  v.  Perley,  4  Cal.  33;  60  Am.  Dec.  578;  approved 
in  Winans  v.  Christy,  4  Cal.  78;  60  Am.  Dec.  507;  Sacramento  V. 
R.  R,  Co.  V.  Moffatt,  7  Cal.  679;  Nagle  v.  Macy,  9  id.  427;  Myers  v. 
Jackson,  135  Ind.  136;  and  see  §  2184,  ante,  and  cases  there  cited. 

288  Boles  V.  Cohen,  15  Cal.  160;  Norris  v.  Russell,  5  id.  249. 

»4  0'Connell  v.  Dougherty,  32  Cal.  458;  Seaton  v.  Son,  id.  481; 
San  Felipe  M.  Co.  v.  Belshaw,  49  id.  655. 

286  8hewen  v.  Wroot,  5  East,  132;  Jackson  v.  Pierce,  2  Johns. 
221;  Jackson  v.  Chase,  id.  84;  Moore  v.  Spellman,  5  Den.  225; 
Peck  V.  Newton,  46  Barb.  173;  Carson  v.  Boudinot,  2  Wash.  C.  Ct. 
33;  Hickey  v.  Stewart,  3  How.  (U.  S.)  760;  Agricultural  Bank  of 
Mississippi  V.  Rice,  4  id.  226;  Watkins  v.  Holman,  16  Pet  25. 
Under  the  Code  system  of  procedure,  a  i^aintifF  may  aUege  and 
prove  the  facts  showing  himself  the  equitable  owner  of  land,  and 
thereupon  recover  the  possession  thereof  as  against  the  header 
of  the  naked  legal  title  or  a  stranger.  But  he  must  by  his  com- 
plaint exhibit  the  nature  of  his  title,  and  the  law  has  not  dis- 
pensed with  the  necessity  of  pleading  the  facts  showing  his 
equitable  title.  Merrill  v.  Dearing,  47  Minn.  137;  Crary  v.  Good- 
man, 12  N.  Y.  266;  64  Am.  Dec.  606;  Hoppough  v.  Stouble,  60  N.  Y. 
430. 

288  Hartley  v.  Brown,  51  Cal.  465;  see  Hyde  v.  Mangan,  88  id.  319. 
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§  2224.  Title  derived  throufirli  a  firm.  In  deriving  title 
through  a  firm  who  are  not  parties^  it  is  not  necessary  to  set  out 
their  names.^^ 

§  2225.  Title  by  sherifP's  deed.  The  sheriff  is  empowered 
by  law  to  convey  by  deed  to  the  purchaser  under  an  execution, 
all  the  right,  title,  interest,  and  estate  of  the  defendant,**®  as 
fully  as  the  defendant  himself,  or  an  attorney  empowered  by 
him  for  that  purpose,  could  have  done.  The  officer  in  fact  acts 
as  such  attorney,  appointed  for  that  purpose  by  law.*^ 

d  2226.  Title  subsequently  acquired.  A  party  may  have 
two  suits  against  the  same  defendant,  if  the  second  is  brought 
on  a  title  acquired  after  the  commencement  of  the  first.**® 

§  2227.  Title  under  sheriiT's  sale.  Where  the  plaintiff's 
complaint  in  ejectment  averred  title  in  the  plaintiff  under  a 
sheriff's  sale,  made  by  one  sheriff,  and  a  deed  executed  by  his 
successor,  it  was  held  that  the  plaintiff  could  not  recover.*" 
The  plaintiff  having  a  sheriff's  title  need  not  show  that  the  de- 
fendant in  execution  had  title,  but  only  that  he  was  in  posses- 
sion at  the  time  of  the  sale.***  He  need  only  show  a  judgment, 
execution,  and  a  sheriff's  deed.*** 

§  2228.  Two  titles.  Where  one  enters  generally  under  two 
titles,  the  law  adjudges  that  he  entered  under  the  better  title  of 
the  two.*** 

287  CJochran  v.  Scott,  3  Wend.  229. 

288  4  Scam.  531. 

288  See  Dodge  v.  WaUey,  22  Gal.  22A;  83  Am.  Dec.  61;  McDonald 
V.  Badger,  23  Cal.  390;  83  Am.  Dec.  123;  Lessee  of  Cooper  v. 
Galbralth,  3  Wash.  C.  Gt.  550;  Blood  v.  Light,  38  Gal.  619;  99  Am. 
Dec.  441.  As  to  recitals  in  sheriff's  deed,  see  Donahue  y.  McNulty, 
24  Gal.  417;  85  Am.  Dec.  78;  Hihn  v.  Peck,  30  Gal.  287.  As  to  tlUe 
couTeyed  by  such  deed,  see  Blood  y.  Light,  38  id.  649;  99  Am.  441, 
and  cases  there  cited. 

2*0  Vance  y.  dinger,  27  Gal.  368. 

241  Alderson  y.  Bell,  9  Gal.  315;  Kellogg  y.  Kellogg,  6  Barb.  116; 
Brewster  y.  Striker,  1  E.  D.  Smith,  321;  Townshend  y.  Wesson, 
4  Duer,  342;  and  see  Farmers'  Bank  of  Saratofa  Go.  y.  Merchant, 
13  How.  Pr.  10. 

242  Hartley  y.  Ferrell,  9  Fla.  374;  citing  Whately  y.  Newsom, 
10  Ga.  74. 

248  Sinclair  y.  Worthy,  1  Wins.  (N.  G.),  No.  1.  114;  see  Bellea  v. 
Miller,  10  Wash.  St.  259. 
244  Gardner  y.  Sharp,  4  Wash.  G.  Ct.  609. 
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I  2829.  United  States  courts.  The  petitory  action  in  the 
United  States  courts  corresponds  with  the  action  of  ejectment 
in  the  state  courts.*** 

§  2230.  Value.  Where  the  value  of  the  matter  in  dispute 
is  not  averred  in  the  complaint,  evidence  can  not  be  given  of  it 
by  the  defendant.^®  CofitrOy  when  the  pleadings  do  not  state 
the  value  of  the  property  in  controversy,  the  value  may  be 
shown  at  the  trial.^'' 

I  2281.  Vendor  of  land.  When  a  vendor  elects  to  rescind 
the  contract  of  sale  for  noncompliance  with  its  terms,  he  may 
bring  ejectment  against  the  purchaser.**®  Where  a  party  ac- 
quires possession  of  land  under  an  executory  contract  of  pur- 
chase, the  vendor  can  not  maintain  ejectment  until  after  notice 
to  quit,  or  demand  of  possession.**®  And  after  the  purchaser 
has  perfected  his  title  to  the  lands  in  pursuance  of  the  contract, 
an  action  will  not  lie  against  him  by  a  grantee  of  the  sheriff, 
under  a  judgment  against  the  devisee  of  the  vendor.*^  But 
where  he  enters  holding  a  bond  for  a  deed  of  the  usual  form, 
and  fails  to  comply  with  the  terms  of  the  purchase,  the  vendor 
may  rescind  the  contract  and  maintain  ejectment.**^ 

S  2282.  Vermont.  For  cause  of  action,  a  party  who  would 
avail  himself  of  the  bar  of  the  statute  of  limitations,  must  show 
that  there  had  been  an  actual  ouster  by  some  person  entering 
into  possession  adversely  to  the  plaintiff.  A  mere  intruder 
without  title  is  not  protected.*'^* 

§  2288.  When  the  action  lies.  Ejectment  may  be  brought 
against  claimants  not  in  possession.*^^  Ejectment  will  not  lie 
for  anything  whereon  an  entry  can  not  be  made,  or  of  which 

a«  TJ.  S.  V.  King,  7  How.  (U.  S.)  846;  Livingston  v.  Story/  9  Pet. 
©2;  GUmer  v.  Poindexter,  10  How.  (U.  S.)  267. 

MeLanning  v.  Dolph,  4  Wash.  C.  Ct.  624. 

a«T  Beard  v.  Fedrey,  3  Wall.  (U.  S.)  488. 

M^Dean  v.  Gomstock,  32  111.  173. 

M9  Jobnson  v.  County  of  Stark,  14  111.  91;  Dean  v.  Ck>in8tock,  82 
Id.  173. 

2M  Smith  V.  Gage,  41  Barb.  60. 

»i  Dean  v.  Ck)m8toek,  32  111.  173;  and  see  S  2199,  ante. 

»2  Society  for  Propagation  v.  Town  of  Pawlet,  4  Pet,  480;  Clarke 
V.  Courtney,  5  id.  319. 

aw  See  Harvey  v.  Tyler,  2  Wall.  329. 
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the  sheriflE  can  not  deliver  possession.^*^  But  it  will  lie  for  any- 
thing attached  to  the  soil,  of  which  the  sheriff  can  deliver  pos- 
session.^** So  it  will  lie  for  a  room  in  a  building,  although  the 
walls  have  been  taken  down,  and  in  form,  character,  and  value, 
the  identity  of  the  premises  has  been  entirely  destroyed.** 
It  will  lie  whenever  a  right  of  entry  exists.  The  thing  claimed 
should  be  a  corporeal  hereditament.^'^  And  the  interest  should 
be  visible  and  tangible,  so  that  the  sheriff  may  deliver  possession 
to  the  plaintiff.2«» 

§  2234.  When  action  may  be  maintained.  The  rule  that  the 
claimant  in  ejectment  must  recover  upon  the  strength  of  his 
own  title,  is  in  California  so  far  modified  that  a  plaintiff  may 
recover  upon  proof  of  a  possession  prior  to  that  of  the  defend- 
ants, notwithstanding  the  real  title  is  in  a  stranger.**  On  a 
title  to  land  by  estoppel,  ejectment  may  be  maintained.*^  Or 
under  a  grant  accompanied  by  possession.*^  Or  under  Umted 
States  patent.*^  In  Pennsylvania,  a  warrant  accompanied  by 
payment  of  the  purchase  money  and  a  legal  survey,  entitles  the 
holder  to  sue  in  ejectment.*® 

I  2285.  When  action  will  not  lie.  The  sale  of  lands  in  the 
city  of  San  Francisco,  by  a  portion  of  the  board  of  commis- 
sioners of  the  funded  debt,  does  not  pass  a  title  upon  which 

2M  Adams  on  Eject.  18;  Falmouth  v.  Alderson,  1  Mee.  &  W.  210; 
Crocker  v.  FotherglU,  2  Barn.  &  Aid.  652;  Child  v.  Chappel,  0  N. 
Y.  246. 

2M  Saxton  V.  May,  16  Johns.  184;  City  of  Racine  v.  Crostenberg, 
61  Wis.  481;  50  Am.  Rep.  149. 

256  Rowan  V.  Kelsey,  2  Keyee,  594;  also,  Murphy  v.  Bolger,  60 
Vt.  723. 

267  Adams  on  Eject.  18. 

25S  Adams  on  Eject.  18;  Rowan  v.  Kelsey,  18  Barb.  484;  Cham- 
plain  &  St.  Lawrence  R.  R.  Co.  v.  Valentine,  19  id.  484. 

259  Hubbard  v.  Barry,  21  Cal.  321;  approved  In  Richardson  v. 
McNulty,  24  id.  348;  Harris  v.  McGregor,  -29  id.  129;  Southmayd  v. 
Henley,  45  id.  101. 

260  Stoddard  v.  Chambers,  2  How.  (U.  S.)  284. 

261  Boyreau  v.  Campbell,  1  McAll.  119.  A  grant  from  the  state 
will  8upp<M*t  ejectment.  Blakslee  Mfg.  Co.  v.  Iron  Works,  59  Hun, 
209. 

262Ballance  v.  Forsyth,  13  How.  (U.  S.)  18. 

268  Sims  V.  Irvine.  3  DaU.  425:  Lewis  r.  Meredith,  3  Wash.  C. 
Ct.  81;  Penns  v.  Klyne,  1  id.  207;  Dubois  v.  Newman,  4  Id.  74; 
Vanhom  v.  Chesnut,  2  Id.  160;  Copley  v.  Riddie,  id.  354. 
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ejectment  will  lie.^'*  Nor  will  a  deed  of  the  sheriff^  of  prem- 
ises claimed  as  a  homestead^  at  an  execution  sale,  for  the  excess 
of  the  value  of  the  premises  over  five  thousand  dollars.*" 
Ejectment  does  not  lie  to  try  the  right  to  a  road  or  right  of 
way.***  The  holder  or  assignee  of  a  grant  issued  by  a  California 
governor,  without  approval  by  the  departmental  assembly,  or 
judicial  possession,  can  not  in  ejectment  recover  from  the  con- 
firmee of  the  federal  government,  having  an  approved  survey.^^ 
A  party  who  has  a  right  of  entry  upon  lands,  and  who  has  en- 
tered by  force  of  fraud,  can  not  be  turned  out  of  possession  by 
an  action  of  ejectment.*** 

§  2236.  E]«stm«nt,  where  damages  and  rents  and  profits  are 
claimed. 

Form  No.  548. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the day  of  ,  18..,  the 

plaintiff  was  the  owner,  and  seised  in  fee  and  possessed,  and  en- 
titled to  the  possession  of  that  certain  tract  of  land  situate  in 

the county  of ^ . . . .,  state  of , 

described  as  follows,  to- wit  [description  of  property]. 

II.  That  while  the  plaintiff  was  such  owner,  and  so  seised  and 
possessed,  and  entitled  to  the  possession  of  said  land  and  prem- 
ises, the  said  defendant  did,  on  the  day  and  year  aforesaid,  with- 
out right  or  title,  enter  into  and  upon  the  same,  and  oust  and 
eject  the  plaintiff  therefrom,  and  e^jer  since  that,  day  has  with- 
held, and  still  withholds,  the  possession  thereof  from  the  plain- 
tiff, to  his  damage  in  the  sum  of dollars. 

III.  That  the  value  of  the  rents  and  profits  of  the  said  land 

and  premises,  from  the  said   day  of   , 

18..,  and  while  the  plaintiff  has  been  excluded  therefrom,  is 
dollars. 

SM  Leonard  v.  Darlington,  6  Gal.  123. 

M5  Gary  v.  Eastabrook,  6  Cal.  467. 

286  Wood  V.  Truckee  T.  Co.,  24  Cal.  474;  see  Adams  on  Eject.  18 
€t  seq.  It  Is  held  that  ejectment  will  lie  for  the  recovery  of  lands 
claimed  and  condemned  as  the  roadbed  and  right  of  way  of  a 
ranroad.  Tenn.,  etc.,  R.  R.  Co.  v.  East  Ala.  R.  R.  Co.,  75  Ala.  516; 
51  Am.  Rep.  475. 

aw  Estrada  v.  Murphy,  19  Cal.  248. 

2C8  Depuy  T.  Williams,  26  Oal.  309. 
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Wherefore  the  plaintiff  demands  judgment  against  the  said 
defendant: 

1.  For  the  restitution  of  said  land  and  premises. 

2.  For  the  sum  of dollars  damages  for  tho  with- 

holding  thereof. 

3.  For    dollars^  the  value  of  the  rents  and 

profits  thereof^  together  with costs  of  suit. 

2837.  The  same  —  alleging  title  by  descent. 

Fostn  No.  549' 

[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  one  A.  B.,  late  of  ,  deceased,  was  at 

and  before  his  death  seised  in  fee  of  [describe  premises],  and 

>  was  at  the  time  of  his  death  in  possession  of  the  same. 

II.  That  on  the day  of ,  18. .,  at 

,  said  A.  B.  died  intestate,  leaving  surviving  him  the 

plaintiff,  his  sole  heir-at-law. 

III.  That  on  the day  of ,  18 . . ,  [etc.], 

the  defendant,  who  was  not  then  and  there,  or  at  any  time,  the 
executor  or  administrator  of  the  said  A.  B.,  did  [allege  ouster 
as  in  other  forms]. 

[Demand  of  Judgment.]** 

I  2238.  Allegations  setting  forth  title  by  devise^ 

Form  No.  550. 

That  on  the day  of ,  18 . . ,  the  said 

A.  B.  died,  having  by  his  last  will  devised  to  the  plaintiff  the 
said  premises,  which  has  been  duly  proved  as  a  will  of  real  es^ 
tate  in  the  Probate  Court  in  the  county  of 

%  2280.  Essential  allegations.  A  decedent  claimed  and  ex- 
ercised acts  of  ownership  over  a  tract  of  land  for  some  time  be- 
fore and  up  to  his  death.  His  possession  descended  to  his  heirs 
as  tenants  in  commoa.  One  of  them,  who  was  also  executor 
of  his  will,  directed  to  sell  the  decedent's  land,  bought  the 
land  from  a  third  person  claiming  to  hold  a  perfect  title.  In 
ejectment  against  him,  it  was  not  necessary  that  a  tender  of 
the  purchase  money  should  be  made  before  commencing  suit, 
as  defendant  claimed  in  opposition  to  the  trust.^® 

ae»See  CaL  Code  C.  P.,  n  1452.  1453. 

270  KeUer  v.  Auble,  58  Penn.  St.  410;  08  Am.  Dec.  297. 
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I  2240.  Heir  of  devlMe.  A  person  in  posseBsion  of  land> 
without  other  title,  has  a  devisable  interest,  and  the  heir  of  his 
devisee  can  maintain  ejectment  against  one  who  has  entered  on 
the  land  and  can  not  show  title  or  possession  prior  to  the  tes- 
tator.^^  An  averment  that  the  defendant's  ancestor  was  in  his 
lifetime  seised  in  fee,  and  in  possession  of,  etc.,  sufficiently 
avers  the  fact  of  title  in  him,  and  a  proof  of  grants  to  him  is 
admissible  under  it.^^ 

■ 

§  2241.  Title.  The  above  is  a  sufficient  averment  of  title  of 
ancestor.^^  An  allegation  in  the  complaint  that  plaintiffs  are 
the  sons  of  Joaquin  Castro,  and  have  been  in  possession  of  the 
rancho  since  his  decease,  is,  in  the  absence  of  a  special  demur- 
rer, a  sufficient  allegation  of  heirship.^*  Under  the  old  law  in 
California  a  devisee  could  not  maintain  ejectment  until  the  dis- 
tribution and  close  of  the  estate.*^*^  But  by  Cal.  Code  C.  P., 
§  1452,  the  heirs  or  devisees  may  themselves,  or  jointly  with 
the  e:(ecutor  or  administrator,  maintain  an  action  for  the  pos- 
session of  the  real  estate,  or  for  the  purpose  of  quieting  title 
to  the  same,  against  any  one  except  the  executor  or  adminich 
trator.«« 

{  SUM2.  Alleging  title  by  posseision. 

Form  No.  551. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the day  of ,  18. .,  he  was 

poraessed  of  the  [designate  property]. 

II.  That  while  so  possessed,  the  defendant,  on  the 

day  of ,  18. .,  without  right  or  title  so  to  do, 

entered  thereon,  and  ousted  and  ejected  the  plaintiff  therefrom, 
and  from  thence  hitherto  has  withheld,  and  still  withholds  the 

m  Asher  v.  Whltlock,  L.  R..  1  Q.  B.  1. 

372  People  V.  LiviDgston,  8  Barb.  263. 

Td.  As  to  allegation  of  beirsbip,  see  St.  John  v.  Northnip, 
23  Id.  25. 

374  Oastro  V.  Armestl,  14  Gal.  39. 

ST5  McCrea  v.  Haraszty,  51  Gal.  146. 

*76An  infant  heir,  notwithstanding  the  invalidity  of  probate 
proceedings,  may  recover  his  interest  in  the  real  property  and  poe- 
sesslcm  thereof,  except  as  against  the  administrator.  Phelan  v. 
8mith»  100  Cal.  15a 
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possession  thereof  from  the  plaintiff,  to  his  damage 

dollars.*" 

[Demand  of  Judgment.] 

ft  2243.  Abandonment,  Laying  off  land  into  town  lots, 
selling  the  same,  and  exercising  other  acts  of  ownership  over 
them,  is  no  evidence  of  abandonment,  but  taken  in  connection 
with  previous  acts  of  ownership  furnishes  additional  evidence 
of  possession.*'®  Persons  in  casual  and  temporary  occupancy 
of  an  island,  a  part  of  the  public  domain,  engaged  in  the  pur- 
suit of  hunting,  fishing,  or  gathering  the  eggs  of  wild  birda 
deposited  there,  are  not  justified  in  resisting  by  force  others 
who  attempt  to  land  upon  it  to  engage  in  the  same  pursuit.*™ 

S  2244.  Actual  poBseBsion.  By  actual  possession  is  meant 
a  subjection  to  the  will  and  dominion  of  the  claimant,  and  is 
usually  evidenced  by  occupation,  by  a  substantial  inclosure,  by 
cultivation,  or  by  appropriate  use,  according  to  the  particular 
locality  and  quality  of  the  property .^®^  The  mere  taking  from 
the  land  of  a  portion  of  the  herbage  growing  thereon  is  not 
sufficient  to  give  a  right  of  possession.^^  A  complaint  in  eject- 
ment averring  that  plaintiff  was  in  the  actual  possession  ol  the 
premises  by  inclosure  and  cultivation;  that  defendant,  upon  a 
certain  day,  entered  upon  the  same,*  and  ousted  the  plaintiff, 
and  that  defendant  is  still  in  possession,  is  sufficient.^^  Tlie 
possession  need  not  be  by  the  claimant  personally,  but  posses- 
sion by  a  tenant  under  him  inures  to  his  benefit.*®*  What  is 
actual  and  what  constructive  possession  in  many  cases  must  be  a 
question  for  the  jury.*®*  One  in  actual  possession  may  rely  on 
his  possession  alone  until  the  opposite  party  shows  a  better 
right.*®"     So  one  in  actual  possession  can  not  be  dispossessed  by 

277  Far  authorities  In  support  of  this  form,  consult  Ensign  v. 
Sherman,  13  How.  Pr.  35;  Warner  v.  Nelllgar,  12  Id.  402;  Mayor  of 
New  York  v.  Campbell,  18  Barb.  156. 

278  Plume  V.  Seward,  4  Cal.  W;  60  Am.  Dec.  509. 

279  People  V.  Batcheler,  27  Cal.  60;  86  Am.  Dec.  231. 

280  Coryell  v.  Cain,  16  Cal.  567. 

281  Steinback  v.  Fltzpatrlck,  12  Cal.  205. 

282  Gladwin  v.  Stebbins.  2  Oal.  103;  Leigh  Co.  v.  Indep.  Ditch  Co., 
S  id.  323;  Boles  v.  Weifenback,  15  id.  144;  Boles  v.  Cohen,  id.  151 

288  Gregg  V.  Forsyth,  24  How.  (U.  S.)  179;  Gregg  v.  Teeson,  1 
Black,  150;  Dredge  v.  Forsyth,  2  id.  563. 
284  O'Callaghan  v.  Booth.  6  Cal.  63. 
285Hawxhurst  v.  Lander,  28  CaJ.  331. 
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another  who  has  neither  title  nor  color  of  title.^®*  Where  land 
had  been  cultivated  for  two  years,  and  was  at  the  time  in  pos^ 
session  of  an  agent,  the  same  is  conclusive  evidence  of  actual 
possession.*^  Proof  of  possession,  however  short,  will  entitle 
a  claimant  to  recover.*^  So  the  use  of  property  for  a  series  of 
years  without  direct  proof  of  the  character  of  the  fence,  or  its 
efficiency  was  held  sufficient.*^  Inclosure  of  the  ground  used  in 
digging  a  canal,  not  being  necessary  for  the  work,  would  give 
its  proprietors  no  higher  rights;  nor  is  it  necessary  as  notice 
to  those  who  have  received  actual  notice  of  the  intended  line 
of  the  canal.**® 

ft  2245.  Occupation  ^-  ccuBtructive  posseBSion.  The  word  ' 
"  occupation  '*  may  be  so  used  in  connection  with  other  expres- 
sions, or  under  peculiar  facts  of  a  case,  as  to  signify  a  residence. 
But  ordinarily  the  expressions  "  occupation,"  "  possessio  pedis/^ 
''subjection  to  the  will  and  control,"  are  employed  as  synony- 
mous terms,  and  as  signifying  actual  possession.*®^  The  pos- 
session of  real  property  is  of  two  kinds,  the  one  constructive, 
depending  upon  the  title  and  the  right  to  the  actual  posses- 
sion, and  the  other  subsisting  in  the  actual  occupation.*®*  A 
party  may  be  in  possession  of  land  without  a  personal  residence 
thereon,  or  without  having  personally  cultivated  it.*®®  Pos- 
session coupled  with  color  of  title,  must  prevail  in  ejectment, 
except  where  a  better  title  is  shown  in  the  defendants.*®* 

S  2246.  PosBesBion  of  part.  The  actual  possession  of  a 
small  portion  of  a  large  tract,  with  a  claim  of  title  to  the  whole, 
will  not  enable  a  party  to  maintain  a  possessory  action  under 
Mexican  law,  where  it  appears  on  the  face  of  the  papers  that  his 
title  is  a  nullity.*®*^  Where  each  of  the  parties  has  held  posses- 
sion of  distinct  parts  of  the  land  in  controversy,  the  party 

ase  Sunol  v.  Hepburn.  1  Cal.  254. 
287  Moore  v.  Goslin,  5  Cal.  266. 
a«8  Potter  v.  Knowles,  5  Cal.  87. 
a»  Hestres  v.  Brannan,  21  Cal.  423. 
290  Conger  v.  Weaver,  6  Cal.  548;  65  Am.  Dec.  528. 
2n  Lawrence  v.  Pulton,  19  Cal.  683. 
292  Cahoon  v.  Marshall,  25  Cal.  197. 

298  Plume  V.  Seward,  4  Cal.  94;  60  Am.   Dec.  599;  Barstow  v. 
Newman.  34  Cal.  90. 
294  Winans  v.  Christy,  4  Cal.  70;  60  Am.  Dec.  597. 
2»  Snnol  V.  Hepburn,  1  Cal.  2^. 
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having  the  better  right  is  in  constructiye  possession  of  all  the 
land  not  occupied  in  fact  by  his  adversary.^®® 

i  2247.  PosBession,  extent  of.  A  mere  intruder  is  limited 
to  his  actual  possession  ;^^  but  one  entering  land  under  a  deed 
or  title,  has  a  possession  coextensive  with  his  deed  or  title,  with 
some  qualifications,  and  his  possession  is  not  always  confined  to 
his  actual  inclosure.^^  So,  where  a  party  takes  possession  of 
part  of  a  tract,  under  a  deed  of  conveyance  to  the  whole,  with 
specific  boundaries,  and  at  the  time  of  entry  no  one  is  holding 
adversely,  such  possession  will  extend  to  the  whole  tract  de- 
scribed in  the  deed.^*®  This  rule  is  not  limited  to  small  tracts 
of  land  such  as  are  usually  occupied  and  cultivated  for  farms  ;^*^ 
and  it  extends  to  unrecorded  deeds,  with  respect  to  those  at  least 
who  have  actual  knowledge  of  the  terms  of  the  deed,  and  tlie 
grantee's  claim  under  it.®^*  But  if  the  title  includes  no  definite 
metes  and  bounds  possessiqji  will  not  be  deemed  to  extend  be- 
yond the  actual  possession  proved.®^  And  a  grantee  entering 
into  possession  under  a  deed,  thereby  acquires  no  greater  pos- 
session than  his  grantor  had.^^ 

S  2248.  Po88e88ion,  insufELctent.  Where  a  party  takes  pos- 
session of  land,  and  incloses  it  with  a  fence  consisting  of  posts 
seven  feet  apart,  and  one  board  six  inches  wide  nailed  on  lo 
the  posts  and  not  sufiicient  to  turn  cattle,  and  the  land  is  not 
cultivated,  such  possession  is  not  sufficient  to  sustain  an  action 
of  ejectment  as  against  a  party  in  possession  of  a  part  of  the 
tract  under  a  deed  to  the  whole.'^ 

»« Green  v.  Liter,  8  Cranch,  220;  Hunt  v.  WlcUffe,  2  Pet.  201; 
Barr  v.  Gratz,  4  Wheat  213. 

aw  Sunol  v.  Hepburn,  1  Cal.  254;  Wilson  v.  Corbler,  13  Id.  166; 
Watklne  v.  Holman,  16  Pet.  25;  see  Cal.  Code  C.  P.,  fifi  321-327. 

a»  Castro  v.  GUI,  5  CaL  40;  Green  v.  Liter,  8  Cranch,  229;  Barr 
V.  Gratz,  4  Wheat  213;  EUlcott  v.  Pearl.  10  Pet.  412;  affirming  S. 
C,  1  McLean,  206;  Prescott  v.  Nevers,  4  Mason,  326. 

awRose  V.  Davis,  11  Cal.  133;  Baldwin  v.  Simpson.  12  id.  560; 
Kile  V.  Tubbe,  23  id.  431;  Hicks  v.  Coleman.  25  id.  122;  85  Am.  Dec. 
103;  McKee  v.  Greene.  31  Cal.  418;  Ayers  v.  Bensley.  32  id.  620. 

800  Hicks  V.  Coleman.  25  Cal.  122;  85  Am.  Dec.  103. 

•01  Roberts  v.  linger,  30  Cal.  676. 

«» Eraser  v.  Hunter,  5  Cranch  C.  C.  47. 

803  Bird  V.  Dennison,  7  Cal.  297. 

804  Baldwin  ▼.  Simpson,  12  Cal.  560;  see,  also.  Hughes  ▼.  Hazard^ 
42  id.  149. 
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I  8840.  F^>8MMor7  Act  A  party  relying  on  the  Possessory 
Act  of  California  must  show  compliance  with  its  provisions^  and 
can  then  maintain  an  action  for  the  possession  of  lands  occupied 
for  cultivation  or  grazing,  without  showing  an  actual  posses- 
sion, or  an  actual  inclosure  of  the  whole  claim.^^ 

{  2250.  Mineral  lands.  The  allegation  of  possession  is  too 
broad  to  defeat  the  rights  of  a  person  who  has,  in  good  faith, 
located  upon  public  mineral  land  for  the  purpose  of  mining.** 
In  ejectment  for  mineral  land,  plaintiff  averred  possession  of 
a  large  tract  of  land,  including  the  mining  ground  in  con- 
troversy, and  that  he  occupied  the  land  for  agricultural  and 
mining  purposes,  without  stating  that  any  use  was  made  of  the 
particular  portion  held  by  defendants.  Defendants  answered 
denying  the  possession  of  plaintiff  and  the  ouster,  and  avcri'od 
that  the  land  was  public  land  of  the  United  States,  valuable  for 
mining,  and  that  they  entered  for  that  purpose.  Plaintiff  could 
not  recover  without  showing  such  an  actual  and  meritorious 
possession  and  occupancy  as  rendered  the  interference  of  the 
defendants  unjust  and  inequitable;  he  could  not  recover  on  the 
pleadings,  because  the  character  of  his  possession  did  not  ap- 
pear —  the  complaint  not  averring  that  this  particular  portion 
of  the  land  was  ever  used  by  plaintiff  for  any  purpose  what- 
ever.'^ Where,  in  a  suit  for  a  mining  claim,  plaintiff  in  his 
complaint  states  the  particular  facts  constituting  his  title,  and 
on  that  title  seeks  a  recovery,  and  the  answer  denies  such  title, 
plaintiff  must  prove  his  title  as  averred,  at  least  in  substance, 
and  he  can  not,  against  defendant's  objection,  recover  on 
another  and  different  title.*^ 

'S  2251.  Kineral  lands,  location  on.  One  party  may  locate 
grounds  for  fluming  purposes,  and  another  party,  at  the  same 
time,  or  a  different  time,  may  locate  the  same  ground  for  mining 
purposes,  and  the  two  locations  will  not  conflict.®*® 

ft  2252.  Mining  cHaixna,  appropriation  of.  The  usual  mode 
of  taking  up  mining  claims  is  to  put  upon  the  claim  a  written 
notice  that  the  party  has  located  it,  and  this  may  be  done 

306  CoryeU  v.  Cain,  16  Cal.  567. 
806  Smith  V.  Doe,  15  Oal.  100. 

307  Id. 

308  Eai?an  v.  Delaney,  16  Cal.  87. 

309  0*Kelffe  v.  Cunningham,  0  Cal.  58a 
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personally^  or  by  any  one  for  him;  and  when  done  by  an  agent 
the  title  vests  in  him  and  the  agent  can  not  subsequently  divest 
i^  810  TjjQ  i^cts  of  appropriation  are  regulated  by  mining  rules 
and  local  custom^  which,  when  not  in  conflict  with  the  Con- 
stitution and  laws  of  the  state,  must  govern  all  decisions  in  an 
action  for  mining  claims.^^^ 

9  2253.  Kining  claims  —  constructive  possemion.  The  entry 
on  a  part  of  a  mining  claim  under  a  deed  does  not  by  the  deed 
alone  give  possession  of  the  entire  claim,  unless  the  deed  con- 
tains definite  and  certain  boundaries  which  can  be  traced  out 
and  made  known  from  the  deed  alone.^*^  But  when  a  person 
enters  bona  fide,  under  color  of  title,  the  possession  of  part,  as 
against  any  one  but  the  true  owner,  is  the  possession  of  the 
whole,  as  described  in  the  deed  or  lease.®^^  When,  the  claim 
is  defined,  and  the  party  enters  in  pursuance  of  mining  rules  and 
customs,  the  possession  of  part  is  the  possession  of  the  whole.'^* 
But  the  boundaries  must  be  plainly  indicated  by  marks  or  monu- 
ments.®^** Fencing  a  mining  claim  would  only  serve  to  mark 
its  boundaries;  and  any  other  means  which  will  accomplish 
that  object  will  equally  answer  the  requirements  of  the  law 
as  to  possession.'**  And  this  rule  is  equally  applicable  to  claims 
valuable  only  for  the  "  tailings  "  deposited  on  them  from  other 
mines.**^ 

ft  2254.  Kining  claims,  extent  of.  In  the  absence  of  mining 
regulations,  the  fact  that  a  party  has  located  a  claim  bounded 
by  another  Taises  no  implication  that  the  last  location  cor- 
responds in  size  or  in  the  direction  of  its  lines  with  the  for- 
mer.'^   The  quantity  of  ground  a  miner  may  locate  for  mining 

«io  Gore  v.  McBrayer,  18  Cal.  582. 

811  Cal.  Code  C.  P.,  f  48;  see  Hicks  v.  Bell,  3  Oal.  210;  Packer  v. 
Heaton,  9  Id.  568;  Waring  v.  Crow,  11  id.  366;  Englisb  v.  JohnsoD, 
17  id.  108;  76  Am.  Dec.  574;  Gore  v.  McBrayer,  18  Cal.  582;  Prosser 
V.  Parks,  id.  47;  C(rfman  v.  Clements,  23  id.  245;  St  Jolm  v.  Kidd, 
26  id.  263;  Morton  v.  Solambo  C.  M.  Co.,  id.  527;  T.  M.  Tunnel  Ool 
V.  Stranahan,  31  id.  387. 

812  Hess  V.  Winder,  30  Oal.  349. 
siSAttwood  V.  Fricot,  17  Cal.  37. 

814  English  V.  Johnson,  17  Cal.  107. 

815  Hess  V.  Winder,  30  Cal.  349. 
si6BogerB  v.  Cooney,  7  Nev.  213. 
8"  Id. 

818  Live  Yankee  Co.  v.  Oregon  Gov,  7  Cal.  40. 
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purposes  may  be  limited  by  the  mining  rules  of  the  ^strict.'*®. 
And  a  general  custom^  whether  existing  anterior  to  the  location 
or  not,  may  be  given  in  evidence;  but  a  local  rule  stands  on  a 
different  footing,  and  can  not  be  introduced  to  affect  the  value 
of  a  claim  acquired  previous  to  its  establishment.^** 

I  2255.  Mining  claims,  how  held.  A  mining  claim  on  the 
public  domain  may  be  held  either  by  actual  occupancy  and  the 
exercise  of  control  over  it,  by  indicating  its  boundaries  by 
monuments,  or  marks,  or  by  occupancy  m  accordance  mth  local 
mining  customs.*^  Where  the  location  is  made  both  by  posting 
notices  and  by  designating  fixed  objects  on  or  near  its  exterior 
boundaries,  witness  may  state  whether  the  location  made  in- 
cluded the  grounds  in  dispute.^^  One  i?eeking  to  hold  a  mining 
claim  by  virtue  of  prior  possession  alone,  without  reference  to 
local  mining  customs,  must  mark  out  his  boundaries  by  such 
distinct  physical  marks  as  will  indicate  to  any  one  what  his  ex- 
terior boundaries  are.*^    But  fences  are  not  necessary.^^ 

i  2256.  Mining  claims,  ownership  of.  The  whole  course  of 
legislation  and  judicial  deci3ion8,  since  the  organization  of  the 
state,  has  recognized  a  qualified  ownership  of  the  mines  in 
private  individuals.^^  As  between  themselves  and  all  other  per- 
sons, except  the  United  States,  miners  in  possession  of  claims 
are  owners  of  the  same,  having  a  vested  right  of  property 
founded  on  possession  and  appropriation.®^ 

I  2257.  Mining  claim,  possession  of.  '  Mining  ground  ac- 
quired by  entry  under  a  claim  for  mining  purposes,  the  bounds 
being  distinctly  defined,  accompanied  by  actual  occupancy  of 
8  part  of  the  tract,  is  sufficient  possession  to  maintain  eject- 

3M  Profiser  v.  Parks,  18  Cal.  47. 

S20  T.  M.  Tunnel  Co.  v.  Stranahan,  20  Gal.  198. 

Ml  Hess  V.  Winder,  30  Oal.  340. 

822  Kelly  V.  Taylor,  23  Oal.  11. 

328  Hess  Y.  Winder,  80  Gal.  849. 

t2«EncrliBh  Y.  Johnson,  17  Gal.  107;  76  Am.  Dec.  574. 

82B  State  of  Galifomia  y.  Moore,  12  Glal.  56. 

326  Hughes  Y.  DeYlin,  23  Gal.  501.  A  pleading  not  containing  a 
general  aYerment  of  ownership  of  a  mining  claim  must  aYer  all 
the  facts  necessary  to  constitute  such  ownership.  An  aYerment 
that  the  land  was  Yacant  public  land,  and  that  a  notice  of  location 
was  posted  thereon,  is  not  sufficient.  Hall  y.  Amott,  80  Gal.  348; 
see,  also.  McFeters  y.  Plerson,  15  Gel.  201;  22  Am.  St.  Rep.  388. 
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inent  for  the  entire  claim,  altlxough  the  acts  of  appropriation 
were  not  according  to  the  mining  rule.^^  So,  also,  the  owner 
of  an  undivided  interest  is  entitled  to  the  possession  of  the 
whole  mine,  as  against  one  who  has  no  title  to  any  portiop.** 
The  rule  applicable  to  agricultural  lands  does  not  apply.'^  A 
miner  is  not  expected  to  reside  on  his  claim,  or  cultivate  it,  or 
inclose  it,  work  done  outside  the  claim,  in  reasonable  prcdmity 
thereto,  having  direct  relation  to  the  working  of  the  claim,  l>eing 
sufiBcient.^^  As,  for  example,  starting  a  tunnel  a  considerable 
distance  oflE,  to  run  into  the  claim,*®^  is  sufficient  possession. 
Mining  claims  are  held  by  possession,  regulated  and  defined  by 
usage  and  local  and  conventional  rules,  and  the  ^'  actual  posses- 
sion "  which  is  applied  to  agricultural  lands  and  understood  to 
be  a  possessio  pedis,  can  not  be  required  in  the  case  of  a  mining 
claim.^* 

f  2258.  Mining  claim,  sale  of.  In  the  early  .case  of  McCarran 
V.  O'Connell,  7  Cal.  152,  it  was  held  that  a  bill  of  sale  not 
under  seal  was  insufficient  to  convey  a  mining  claim;  but  it 
has  been  since  held  that  instruments  conveying  mining  claims 
need  not  be  under  seal.*^  And  where  it  is  conveyed  by  bill 
of  sale,  the  bill  of  sale  is  the  best  evidence  of  the  transfer,  parol 
evidence  of  the  conveyance  being  inadmissible.^^  And  if  the 
bill  of  sale  be  lost  or  destroyed,  its  loss  or  destruction  must  be 
proved,  to  lay  the  foundation  for  secondary  evidence,  as  to  its 
contents.*"^ 

§  2259.  Mining  claimB,  verbal  sale  of.  Where  the  grantor 
is  in  actual  possession  of  a  mining  claim,  he  may  convey  the 
same  by  a  verbal  sale,  accompanied  by  a  transfer  of  the  pos- 
session.^^    This  was  held  in  California  before  the  act  of  1860, 

827  Table  M.  T.  Co.  v.  Stranahan.  20  Cal.  198. 

828  Melton  V.  Lambard,  51  Cal.  258. 
828  English  V.  Johnson,  17  Cal.  107;  76  Am.  Dec.  574. 
880McGarrlty  v.  Byington,  12  Cal.  428. 

881  English  v.  Johnson,  17  Cal.  107;  76  Am.  Dec.  574. 

882  Attwood.  V.  Fricot,  17  Cal.  37;  76  Am.  Dec.  567. 
888  Draper  v.  Douglas,  23  Cal.  347;  St.  John  v.  Kidd,  26  id.  263. 
834  Crary  v.  Campbell,  24  Cal.  634. 
888  King  V.  Randlett,  33  Cal.  318. 
886Gatewood  v.  McLaughlin,  23  Cal.  178;  Antoine  Co.  y.  Ridge 

Co.,  Id.  219;  Copper  Hill  Min.  Ca  v.  Spencer  (No.  2),  25  id,  18;. 
Patterson  y.  Keystone  Min.  Co.,  23  id.  575. 
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but  since  the  act  of  1860,  d.  175,  all  sales  of  mining  claims  must 
be  in  writing.^*' 

S  2260.  Mining  regulations.  The  mining  regulations  of  a 
district  are  devised  for  the  purpose  of  enabling  persons  who  lo- 
cate claims  to  hold  them  by  constructive  possession,  and  they 
are  not  to  be  construed  as  authorizing  a  person  to  invade  the 
actual  possession  of  another,  on  the  pretext  that  the  latter  has 
neglected  to  perform  the  requisite  amount  of  work,  or  has  failed 
in  some  other  respect  to  comply  with  such  regulations;  and  the 
language,  *^  open  and  subject  to  appropriation  under  the  local 
usages  of  the  district,"  does  not  necessarily  imply  that  a  mining 
claim  in  the  actual  possession  of  a  person  may  be  relocated  by 
another  person  on  his  failure  to  perform  the  acts  required  by 
the  mining  regulations  of  the  district.**® 

I  8261.  The  saxne  •»  alleging  prior  posseaaion. 

Form  No.  $$2. 

[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the day  of ,  18. . ,  he  was 

lawfully  possessed,  as  owner  in  fee-simple,  of  that  certain  tract 

of   land,   situate  in   the   county   of    ,    state   of 

,  described  as  follows  [describe  property]. 

II.  That  the  plaintiff  being  so  possessed,  the  defendant  afteiv 

wards,  on  the day  of >  18 . . ,  entered  into 

the  possession  of  the  demanded  premises,  and  ousted  the  plain- 
tiff, and  now  unlawfully  withholds  the  possession  thereof  from 
the  plaintiff,  to  his  damage  in  the  sum  of dollars. 

III.  That  the  value  of  the  rents,  issues,  and  profits  of  the 

said  premises,  from  the  said   day  of   , 

18. .,  and  while  the  plaintiff  has  been  excluded  therefrom  by 
the  defendant,  is dollars. 

[Demand  of  Judgment.]*^ 

887  See  Patterson  v.  Keystone  Mln.  Ck>.,  30  Cal.  360,  where  the 
question  of  the  sufficiency  of  a  verbal  sale  under  the  act  is  dis- 
cussed. In  Goller  v.  Pett,  30  Cal.  481,  it  was  held  that  a  verbal 
sale,  even  if  accompanied  by  delivery  of  possession,  does  not  pass 
the  legal  title.  See,  also,  Cal.  Civil  Code,  ft  1091;  Melton  v.  Lam- 
bard,  51  Cal.  258. 

338  Bradley  v.  I^ee,  38  Cal.  367. 

339  As  to  form  in  ejectment,  see  Payne  v.  Treadwell,  16  Cal.  220. 
Other  authorities  in  support:  Walter  v.  Lock  wood,  23  Barb.  228; 
S.  0.,  4  Abb.  Pr.  307;  People  v.  Mayor  of  New  York,  28  Barb.  240; 

Vol.  11  —  11 
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I  2262.  Actual  poBsession.  The  plaintiff  who  claims  to  re- 
cover on  the  ground  of  prior  posBession  alone,  without  color 
of  title,  must  show  an  actual  prior  possession;  and  if  he  shows 
that  he  had  the  land  protected  by  a  substantial  inclosure,  even 
if  he  had  not  improved  or  lived  on  it,  this  constitutes  an  actual 
possession.'*®  Where  a  plaintiff  seeks  to  recover  upon  prior  pos- 
session, and  does  not  show  a  complaince  with  the  statute  con- 
cerning possessory  actions  in  this  state,  he  can  only  recover  upon 
proof  of  actual  bona  fide  occupation.**^ 

ft  2268.  Bntry  upon  lands.  One  who  enters  upon  a  tract  of 
land  where  there  is  no  adverse  possession,  a  portion  of  which  is 
uninclosed,  claiming  the  whole  under  a*  deed  describing  the 
entire  tract,  will  prevail  in  an  action  against  one  who  enters 
subsequently  upon  the  uninclosed  part,  showing  color  of  title 
merely.**^ 

S  2264.  Presumption  of  title.  Where  two  parties  rely  upon 
possession  solely,  as  proof  of  title,  the  presumption  of  owner- 
ship is  in  favor  of  the  first  possessor.^*  And  where  title  to 
land  rests  in  possession  only,  the  prior  possessor  haa  the  better 
title.*** 

I  2265.  Prior  posseesion.  Prior  possession  will  prevail  in 
ejectment  over  a  subsequent  one,  obtained  by  mere  entry,  with- 
out any  lawful  right.***  A  locator  on  public  land,  who  shows 
that  he  first  entered  upon  it,  marked  out  the  boundaries,  and 
diligently  proceeded  to,  or  diligently  made  preparation  to  do 
such  acts  as  were  necessary  to  constitute  an  actual  possession, 
will  be  entitled,  even  without  showing  an  actual  possession,  to 
recover  against  a  person  subsequently  entering.***  Where  the 
plaintiff  has  documentary  title,  aided  and  accompanied  by  pos- 
session, and  the  defendant  is  a  mere  trespasser,  the  plaintiff  is 

S.  a,  8  Abb.  Pr.  7;  Ensign  v.  Sherman,  14  How.  Pr.  439;  Caperton 
V.  Schmidt  26  Gal.  470;  85  Am.  Dec.  187;  and  see  f  2236,  ante. 

840  Polack  V.  McGrath,  32  Cal.  15. 

841  Murphy  v.  Walllngford,  6  Cal.  648. 

842  Hicks  V.  Ck>leman,  25  Cal.  122;  85  Am.  Dec.  103. 
848  Potter  V.  Knowles,  5  Cal.  87. 

844  Ayres  v.  Bensley,  32  Cal.  620. 

845  Buckner  v.  Chambliss,  30  Ga.  652. 

846  Stalninger  v.  Andrews,  4  Nev.  68. 
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entitled  to  recover  on  prior  peaceable  possession  alone.**^    Pos- 
bession  is  prima  facie  evidence  of  title.®^ 

%  2266.  Prior  claim  to  water.  Possession  or  actual  appro- 
priation is  the  test  of  priority  in  all  claims  to  the  use  of  water, 
where  such  claims  are  dependent  upon  the  ownership  of  the 
land  through  which  the  water  flows.®** 

i  2267.  Prior  poBseasion  of  grantor.  If  one  who  has  not  been 
in  the  actual  possession  of  land  claims  title  on  the  ground  of 
prior  possession,  he  must  not  only  show  the  conveyances  of  his 
grantors^  but  must  show  that  they  were  in  actual  possession  and 
occupation  of  the  land.*^ 

S  25368.  Title  by  prior  poMeeaion.  Actions  of  ejectment 
do  not  affect  the  title  to  the  property,  but  the  possession.'** 
It  is  confined  to  cases  where  the  claimant  has  a  possessory  title, 
or  a  right  to  entry  upon  the  lands.*^*  The  right  to  possession, 
as  between  the  parties,  is  tried,  and  this  right  to  the  possession 
is  title.*^  An  action  can  be  maintained  upon  any  title,  legal  or 
equitable,  or  upon  an  instrument,  sealed  or  unsealed,  which 
entitles  plaintiff  to  the  possession  of  the  property  in  dispute,  as 
against  the  defendant;  but  this  refers  to  proceedings  in  equity. '^^ 
In  ejectment,  plaintiffs  may  rely  on  prior  possession,  and  the 
legal  title  is  not  necessarily  involved.'**  It  is  sufficient  evi- 
dence of  title  to  support  the  action.'®*  Title,  therefore,  by 
prior  possession  may  be  alleged,  but  he  must,  in  connection 
therewith,  allege  an  entry  and  ouster,'^  and  a  continued  ad- 
verse holding  by  the  defendant.** 

847  Grady  v.  Early,  18  Cal.  108;  see,  also,  Donahue  v.  Gallavan, 
43  id.  573. 

348  Hutchinson  v.  Perley,  4  Oal.  33;  60  Am.  Dec.  578;  HiclLS  v. 
Davis,  4  Cal.  67;  Winans  v.  Christy,  id.  70;  60  Am.  Dec.  597;  Be- 
quette  v.  Califield,  4  Cal.  278;  60  Am.  Dec.  615. 

84»  Kimball  v.  Gearhart,  12  Cal.  27. 

MOBorel  v.  Rollins,  30  Cal.  408;  Lawrence  v.  Fulton,  10  id.  683. 

351  Long  V.  Neville,  20  Cal.  131;  but  see  Marshall  v.  Shafter,  82 
id.  194. 

362  Payne  v.  Treadwell,  5  Cal.  310. 

863  Marshall  v.  Shafter,  32  Cal.  194. 

864  0rtman  v.  Dixon,  13  Cal.  33. 
856  Grady  v.  Early,  18  Cal.  108. 

366  Nagle  V.  Macy.  9  Cal.  426. 

367  Norris  v.  RuRsel,  5  Cal.  249;  Boles  v.  Cohen,  15  id.  150;  Payne 
V.  Trendwell,  16  id.  220. 

368  Boles  V.   Cohen,   15  Cal.  150;   Garrison  v.   Sampson,   Id.   93; 
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I  2269.  Title  by  limitation.  Adverse  possession  for  five 
years  gives  a  title  to  the  land.***  But  possession  for  five  years, 
unless  it  is  either  admitted  or  found  as  a  fact  to  be  adverse, 
will  not  presume  a  title.'**  In  Illinois,  a  person  in  actual 
possession  under  claim  or  color  of  title  in  good  faith  for  seven 
years,  and  during  all  that  time  paying  all  taxes,  shall  be  ad- 
judged the  legal  owner.^*  When  parties  enter  without  title 
or  claim,  or  color  of  title,  such  occupation  is  subservient  to  the 
paramount  title,  as  title  must  be  somewhere.*^  In  Delaware^ 
an  action  of  ejectment  can  not  be  maintained  against  a  mere 
trespasser  on  the  ground  of  possession  alone^  unless  the  pos- 
session has  continued  twenty  years.** 

I  2270.  By  the  tenant. 

Form  No,  533, 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  one  A.  B.  is  the  owner  in  fee  simple  of  a  piece  of 

land  in  the  township  of ,  county  of , 

bounded  as  follows  [describe  the  land]. 

II.  That  on  the day  of  ,  18. . ,  the 

said  A.  B.  let  the  said  premises  to  plaintiff,  for 

years  from 

III.  That  the  defendant  withholds  the  possession  thereof 
from  the  plaintiff. 

[Demand  of  Judgment.] 

Steinback  v.  Pltzpatrick,  12  id.  295;  see  Riverside  Co.  v.  Townsend, 
120  111.  20;  Mickey  v.  Stratton,  5  Sawyer,  478;  Oreg.,  etc.,  Nav.  Oo. 
V.  Hertzberg,  26  Oreg.  216. 

369Leroy  v.  Rogers,  30  Cal.  229;  89  Am.  Dec.  88;  Simpson  v. 
Eckstein,  22  Cal.  580. 

360  Sharp  V.  Daugney,  33  Cal.  505;  StUlman  v.  White  Rock  Mfg. 
Co.,  3  Woodb.  &  M.  538. 

361  Russel  V.  Barney,  6  McLean,  577;  compare  Wright  v.  Mat- 
tison,  18  How.  (U.  S.)  50. 

362  Sharp  V.  Daugney,  33  Cal.  505;  Harvey  v.  Tyler,  2  Wall.  (TI.  S.) 
328.  As  to  the  rule  in  Connecticut,  see  Stillman  v.  White  Roi*k 
Mfg.  Co.,  3  Woodb.  &  M.  538;  rule  in  Montana,  see  Peter  v. 
Stephens,  11  Mont.  115;  28  Am.  St.  Rep.  448. 

863  Jefferson  v.  Howell,  1  Houst.  178.  For  the  statutes  of  limita- 
tion of  the  various  states,  see  Adams  on  Eject.  43  et  seq-  And 
In  CalifOTnia,  see  Code  C  P.,  §§  315-328. 
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S  2271.  Action  will  not  lie.  In  an  action  of  ejectment, 
if  the  plaintiflE  count  upon  a  lease  to  himself  from  a  person 
whom  the  evidence  shows  to  have  been  dead  at  the  time^  it 
is  bad.*** 

§  2272.  Expired  lease.  Where  the  lease  under  which  eject- 
ment is  brought  has  expired  before  trials  no  recovery  can  be 
had  without  amendment.*®^  Where  land  was  conveyed  in  fee, 
reserving  a  rent  charge  with  a  right  of  re-entry,  for  non- 
payment, and  the  grantor  died  leaving  six  heirs,  it  was  held 
that  one  of  said  heirs  could  maintain  ejectment  for  one-sixth 
of  said  lands  for  nonpayment  of  rent,  without  joining  the 
otherB.*^ 

§  2278.  Personal  representatives.  The  personal  representa- 
tives of  a  lessee  for  years  or  his  assignee,  have  an  estate  in 
the  land,  and  are  entitled  to  its  possession,  and  may  maintain 
ejectment.'*'  A  plaintiff  in  ejectment  can  not  recover  when 
one  lessor  under  whom  he  claims  has  conveyed  liis  legal  and 
equitable  title  to  the  other,  and  the  right  of  that  other  lessor 
is  barred  by  a  former  recovery.'^ 

ft  2274.  Possession  by  tenant.  A  party  entering  under  a 
lease  with  bounds,  or  .under  a  deed,  gains  a  possession  only 
to  the  extent  of  the  boundaries  of  the  lease  or  deed.  Where 
the  tenant  is  settled  on  a  patent  with  intent  to  gain  posses- 
sion, without  limits  or  bounds,  it  was  held  that  the  landlord's 
possension  thereby  obtained  extended  to  the  line  of  the  patent.*^ 
But  an  alienee  entering  upon  lands  with  bounds  gains  a  pos- 
session only  to  the  extent  of  his  bounds.^'^^  If  the  landlord 
himself  enters  and  is  ousted  by  an  intruder,  he  may  recover  to 
the  boundaries  of  his  deed,  while  the  tenant,  if  ousted,  can 
recover  only  to  the  boundaries  of  his  lease.*''* 

»*  Connor  v.  Brady,  1  How.  211. 

»«  Roe  V,  Doe,  30  Ga.  008. 

awCmger  v.  McClaughry,  51  Barb.  642. 

M7  Williams  on  Ex.  748;  Roscoe  on  Actions,  54(S;  Doe  v.  Brad- 
bury, 16  Bng.  Com.  L.  116;  Moeher  v.  Yost,  33  Barb.  277. 

308  Dearmond  v.  Roe,  30  Ga.  632. 

M»Lee  V.  McDanlel,  1  A.  K.  Marsh,  234;  Owings  v.  Gibson,  2 
id.  515. 

woManry  v.  Waugh,  1  A.  K.  Marsh.  452;  Owings  v.  Gibson,  2 
id.  515;  Jones  v.  Chiles,  2  Dana,  25;  Wickliffe  v.  Bnsor,  9  B.  Mon. 
258. 

m  Walsh  v.  Hill,  38  Cal.  481. 
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S  2275.  Form  in  ejectment  under  the  Oregon  Codew 

Form  No.  554. 
[Title.] 
The  plaintiff  complains^  and  alleges: 

I.  That  he  is  [and  for  five  years  last  past  has  continually 
been]  the  owner  in  fee  of  the  parcel  of  land  situated  in  said 

*eounty,  known  and  described  as  lot ,  in  block , 

in  the  city  of ^  in  said  county  and  state,  and  is 

entitled  to  the  possession  thereof. 

II.  That  the  said  defendant  wrongfully  withholds  [and  for 
one  year  and  three  months  last  past  has  continued  wrongfully 
to  withhold]  the  same  from  him,  said  plaintiff,  to  the  said 
plaintiff^s  damage  in  the  sum  of dollars. 

[Demand  of  Judgment.] 

§  2276.  Form  of  ejectment  in  Oregon.  The  Practice  Act 
of  Oregon  specially  directs  the  substance  of  the  complaint  in 
actions  for  the  "recovery  of  the  possession  of  real  property." 
Oregon  General  Laws,  compilation  1872  (§  315  [HilPs  Code, 
§  318]),  is  as  follows:  "The  plaintiff  in  his  complaint  shall 
set  forth  the  nature  of  his  estate  in  the  property,  whether 
it  be  in  fee,  for  life,  or  for  a  term  of  years,  and  for  whose  life, 
or  the  duration  of  such  term,  and  that  he  is  entitled  to  the 
possession  thereof  and  that  the  defendant  wrongfully  withholds 
the  same  from  him,  to  his  damage,  such  sum  as  may  be  therein 
claimed.  The  property  shall  be  described  with  such  certainty 
as  to  enable  the  possession  thereof  to  be  delivered,  if  a  recovery 
be  had."  But  plaintiff  should  not  set  out  his  muniments  of 
title.*''^  Where,  however,  defendant  set  up  an  undivided  in- 
terest in  himself  he  was  required  to  specify  what  such  interest 
was.^''*    The  donee  of  a  land  claim  may  maintain  an  action 

872  Pease  v.  Hannah,  3  Oreg.  301. 

878  Id.  See,  as  to  what  the  complaint  should  contain,  MltcheU 
V.  Campbell,  19  Oreg.  198.  It  Is  necessary  to  allege  In  the  com- 
plaint that  the  plaintiff  is  entitled  to  the  possession  of  the  property. 
Bingham  v.  Kam,  18  Oreg.  199.  •  An  allegation  that  plaintiff  is 
the  owner  of  the  land  sought  to  be  recovered,  sufficiently  describes 
the  nature  of  the  plaintiff's,  estate  to  give  the  court  Jurisdiction 
and  to  sustain  the  action,  in  the  absence  of  a  demurrer  or  other 
attack  upon  the  complaint  before  an  answer  to  the  merits.  John- 
son V.  Grookshanks,  21  Oreg.  339;  see,  also,  Thompson  v.  Wolf,  ^ 
id.  308.  Proof  by  plaintiff  of  prior  possession  under  deeds  convey- 
ing a  colorable  title  is  sufficient  as  against  a  trespasser.  Oreg.» 
etc.,  Nav.  Co.  v.  Hertzberg,  26  Oreg.  216. 
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under  the  statute  for  the  recovery  of  real  property^  at  least 
against  one  who  shows  no  title  except  possession.^^  A  deed 
unacknowledged  and  unrecorded  is  good  between  the  parties.*^ 
And  a  recorded  conveyance  of  real  estate^  not  vitiated  by  frauds 
will  have  priority  in  all  casee  over  a  conveyance  not  recorded.*^* 
An  executor  has  not  such  an  estate  as  will  authorize  him  to 
maintain  an  action  under  the  Oregon  Code  (§  313).*^ 

i  8877.  Form  under  the  New  York  Code— by  widow,  for  dower. 

Form  No.  S55- 

[Title.] 
The  plaintiff  complains^  and  alleges: 

I.  That  the  late  A.  B.  was  husband  of  the  plaintiff  at  the 
time  of  his  death;  that  he  died  many  years  since;  and  that 
at  the  time  of  his  death,  and  for  many  years  previous  thereto, 
he  was  seised  in  fee  and  in  possession  of  the  following-described 
premises  [description], 

II.  That  the  plaintiff  is  entitled  to  one  undivided  third  part 
thereof  for  her  life,  as  her  reasonable  dower. 

III.  That  the  defendant  Y.  Z.  is  in  possession  of  said  prem- 
ises, and  wrongfully  and  unjustly  withholds  from  plaintiff  the 
possession  of  her  one-third  part  thereof  as  her  dower. 

lY.  That  the  other  defendants  claim  an  estate  in  fee  in  said 
premises,  as  the  heirs-at-law  of  the  said  A.  B.;  that  they  are  the 
legitimate  children  of  said  A.  B. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  she  recover  possession  of  one  undivided  third  port 
of  said  premises  for  her  own  life,  against  said  defendant  Y.  Z. 

2.  That  she  be  declared  entitled  to  one  undivided  third  part 
thereof  for  her  own  life  against  all  the  other  defendants. 

3.  That  she  recover  her  costs  of  action.^''® 

874  Keith  V.  Cheeney,  1  Oreg.  285;  see,  also,  Dolph  ▼.  Barney,  5 
Id.  191. 

375  Moore  v.  Thomas,  1  Oreg.  201. 

376  Moore  v.  Thomas,  1  Oreg.  201. 

377  Humphreys  v.  Taylor,  5  Oreg.  260. 

878  This  form  Is  applicable  to  the  state  of  New  York,  but  not 
to  California,  and  is  taken  from  Abbott's  Forms,  No.  624.  BJect- 
ment  for  dower,  see  McKay  v.  Freeman,  6  Oreg.  449.  It  was  held 
not  to  lie  to  enforce  the  right  of  a  widow  to  remain  in  her  hus- 
band's dwelling-honse  one  year  after  his  death.  Aiken  v.  Aiken, 
12  Oreg.  203.  Sufficiency  of  complaint  in  action  of  ejectment  for 
dower,  see  Drai)er  ▼.  Draper,  11  Hun,  61ft,  * 
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CHAPTER  I. 

FOBECLOSUBE  OF  MOBTOAOE  AND  LIENS. 

I  8878.  Foreclosure  of  mortg^age  —  common  form. 

Form  No.  556. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of   ,  18..,  at 

,  in  this  state,  the  defendant  made  his  promissory 

note,  bearing  date  on  that  day,  in  the  words  and  figures  fol- 
lowing, to-wit  [copy  of  note], 

II.  That  the  said  defendant,  to  secure  the  payment  of  the 
said  principal  sum  and  the  interest  thereon,  as  mentioned  in 
said  note,  according  to  the  tenor  thereof,  did  execute  under 
his  hand  and  seal,  and  deliver  to  the  said  plaintiff,  a  certain 

mortgage,  bearing  date  the day  of >  18. ., 

and  conditioned  for  the  payment  of  the  said  sum  of 

dollars,  and  interest  thereon  at  the  rate  and  at  the  time  and 
in  the  manner  specified  in  said  note,  and  according  to  the 
conditions  thereof;  which  said  mortgage  was  duly  acknowl- 
edged and  certified,  so  as  to  entitle  it  to  be  recorded,  and  the 

same  was  afterwards,  to-wit,  on  the day  of  .    , 

18. .,  duly  recorded  in  the  office  of  the  county  recorder  of  the 

county  of ,  in  liber of  Mortgages,  page 

;  a  copy  of  which  said  mortgage,  with  the  indorse- 
ments thereon,  is  hereunto  annexed,  marked  *'  Exhibit  A,"  and 
made  a  part  of  this  complaint. 

m.  That  the  interest  on  the  said  principal  sum  mentioned 
in  said  promissory  note,  and  in  the  said  mortgage,  has  been 

paid  down  to  the   day  of  ,  18. .,  but 

nothing  more  has  been  paid  thereon;  and  the  principal  sum 
mentioned  in  said  promissory  note  and  mortgage,  together  with 
interest  thereon  at  the  rate  of per  cent , 
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from  the day  of ,  18. .,  has  not  been 

paid  by  said  defendant. 

IV.  That  the  plaintiff,  on  the day  of , 

18..,   or   thereabouts,  paid   on   said   premises    the    sum    of 

dollars,  for  taxes  duly  assessed  thereon,  which 

were  a  lien  and  incumbrance  upon  said  premises,  legally  attach- 
ing thereto;  and  the  said  sum  of dollars,  taxee 

so  paid  by  the  plaintiff,  and  interest  thereon  at  the  rate  of 

per  cent,  per ,  from  the  . ., day  of 

,  18. .,  has  not  been  paid  by  the  defendant  to 

the  plaintiff. 

V.  That  the  plaintiff  is  now  the  lawful  owner  of  said  prom- 
issory note  and  mortgage. 

VI.  That  the  defendants  [here  insert  names  of  other  claim- 
ants and  incumbrancers]  have,  or  claim  to  have,  some  interest 
or  claim  upon  said  premises,  or  some  part  thereof  [as  pur- 
chasers, mortgagees,  judgment  creditors,  or  otherwise],  which 
interests  or  claims  are  subsequent  to  and  subject  to  the  lien 
of  the  plaintiff's  mortgage. 

Wherefore  the  plaintiff  prays  judgment  against  the  said 
defendant: 

1.  For  the  sum  of dollars,  with  interest  at  the 

rate  of per  cent,  per ,  from  the 

day  of ,  18. .,  and  for  costs  of  suit. 

2.  That  the  usual  decree  may  be  made  for  the  sale  of  said 
premises  by  the  sherijf  of  said  county,  according  to  law  and 
the  practice  of  this  court;  that  the  proceeds  of  said  sale  may 
be  applied  in  payment  of  the  amount  due  to  the  plaintiff,  and 
that  said  defendant  and  all  persons  claiming  under  him,  subse- 
quent to  the  execution  of  said  mortgage  upon  said  premises, 
either  as  piKchasers,  incumbrancers,  or  otherwise,  may  be 
barred  and  foreclosed  of  all  rights,  claim,  or  equity  of  redemp- 
tion in  the  said  premises,  and  every  part  thereof,  and  that  the 
said  plaintiff  may  have  judgment,  and  execution  against  the 
said  defendant  for  any  deficiency  which  may  remain  after  ap- 
plying all  the  proceeds  of  the  sale  of  said  premises  properly 
applicable  to  the  satisfaction  of  said  judgment. 

3.  That  the  plaintiff  or  any  other  party  to  the  suit  may 
become  a  purchaser  at  said  sale;  that  the  sheriff  execute  a  deed 
to  the  purchaser;  that  the  said  purchaser  be  let  into  the  pos- 
session of  the  premises  on  production  of  the  sheriff's  deed  there- 
for; and  that  the  plaintiff  may  have  such  other  or  further  relief 
in  the  premises  ns  to  this  court  may  seem  mort  and  equitable. 
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I  2270.  Allegation  of  insuranoe  by  plaintiff. 

Form  No.  $57- 
That  the  defendant  [mortgagor]  did  not  keep  the  premises 
insured,  but  on  the  contrary  [suffered  the  insurance  to  expire 

on  the day  of ] ;  in  consequence  whereof 

the  plaintiff  caused  them  to  be  insured  in  the  

company,  of   ,  for  the  term  of    , 

from  the day  of ,  18 . .,  and  paid  there- 
for the  premium  of dollars.^ 

I  2280.  Action  for  forecloBure.  In  California  there  shall 
be  but  one  action  for  the  recovery  of  any  debt  or  the  enforce- 
ment of  any  right  secured  by  mortgage  upon  real  estate  or 
personal  property.^  It  is  an  action  for  the  legal  determination 
of  the  existence  of  the  lien,  ascertainment  of  its  extent,  and 
subjection  to  sale  of  the  estate  pledged  for  its  satisfaction.^ 
Thus,  where  a  mortgagee  had  prosecuted  an  action  in  Ohio  to 
final  judgment,  upon  a  note  secured  by  mortgage  on  land  in 
California,  he  can  not  afterwards  maintain  an  action  for  fore- 
closure.* The  proceeding  for  a  foreclosure  of  the  equity  of 
redemption,  as  at  common  law,  is  unknown  to  our  system.* 
The  owner  of  the  mortgage  can  in  no  case  become  the  owner 
of  the  premises,  except  by  purchase  upon  sale  under  judicial 
decreej  consummated  by  conveyance,®  the  surplus  after  a  decree 
of  sale  going  to  the  subsequent  incumbrancers  or  the  owners 
of  the  premises.''^  And  adverse  titles  to^he  premises  are  not 
the  proper  subjects  for  determination  in  tjjie  suit.*    In  such 

1  As  to  insurance  effected  by  mortgagor  in  his  own  name,  as^ 
signment  thereof  to  the  mortgagee,  etc.,  see  Oal.  Civil  Oode,  91 
2541,  2.542. 

2Cal.  Code  C.  P.,  §  726;  see  same  section  as  amended  in  1895, 
empowering  the  court  to  appoint  a  commissioner  to  sell  the  in- 
cumbered property;  see.  also,  Hall  v.  Arnott,  80  Cal.  348;  Barbieri 
V.  Ramelli,  84  id.  154;  McDermot  v.  Barton,  106  id.  104. 

3  Boggs  V.  Hargrave,  16  Cal.  559;  McMillan  v.  Richards,  9  id.  365; 
Crosby  v.  Dowd,  61  id.  557,  602;  and  see  National  Bank  v.  Union 
Ins.  Co.,  88  id.  497;  22  Am.  St  Rep.  324;  Goldtree  v.  McAlister,  86 
Cal.  93;  Brown  v.  Willis,  67  id.  235. 

4  Oiild  V.  Stoddard,  54  Cal.  613. 

GGoodenow  v.  Eaver,  16  Cal.  461;  76  Am.  Dec.  540;  McMillan 
r.  Richards,  9  Cal.  365. 
•  Id. 

7  Id.;  70  Am.  Dec.  655. 
s  San  Francisco  v.  Lawton,  18  Cal.  465;  79  Am.  Dec.  1S7. 
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•c&fieB  the  decree  should  reeerve  the  right  of  the  adverse  claim- 
.ants^  and  so  limit  the  relief  awarded  as  to  protect  those  rights.* 

5  2281.  Action  — wh«n  it  will  He.  A  mortgagee  is  not  pre- 
vented from  foreclosing  his  mortgage  in  a  state  court  by  the 
fact  that  the  mortgagor  has  been  declared  a  bankrupt  in  the 
United  States  District  Court,  and  the  mortgagee  has  proved 
his  debt  therein;  but  he  must  obtain  leave  from  the  United 
States  District  Court  to  bring  his  action  in  the  state  court.^** 
A  state  District  Court  has  jurisdiction  to  foreclose  a  mortgage 
on  real  estate  which  lies  outside  of  the  judicial  district.*^ 

§  2282.  Account,  taking  of.  The  best  method  is  to  appoint 
the  proper  oflBcer  of  the  court  to  report  the  amount  due,  and 
then  exceptions  may  be  filed;  though  the  calculations  may  be 
made  by  the  court;  though  in  that  case,  a  mistake  in  calculation 
must  be  brought  to  his  notice  in  some  form  analogous  to  an 
exception  to  a  master's  report.^ 

§  2283.  Apportioning  debt.  If  several  persons  become,  sub- 
sequently to  the  mortgage,  entitled  to  separate  portions  of  the 
whole  tract  mortgaged,  the  debt  will  cot  be  apportioned  on 
their  several  parts.^^  In  such  case  the  part  of  the  property 
still  owned  by  the  mortgagor  vcill  be  first  sold;  and  if  that  is 
insufficient  to  satisfy  the  decree,  the  other  parts  will  be  sub- 
jected in  the  inverse  order  in  which  they  were  sold  by  the 
mortgagor  to  the  several  owners.^* 

§  2284.  Assignment  of  the  land.  An  assignment  by  the 
mortgagee  of  all  his  interest  in  the  land,  passes  nothing  unless 
the  debt  be  assigned,  the  mortgage  being  a  mere  incident  to 
the  debt.**^    A  mortgage  of  real  property  shall  not  be  deemed 

•  San  Fancisco  v.  Lawton,  21  Cal.  589;  Ellas  v.  Verdugo.  27  Id. 
418;  see,  also,  Ord  v.  McKee,  5  Id.  515. 

10  Socl6t6  d'Epargnes  v.  McHenry,  49  Gal.  851. 

H  SociSt6  d'Epargnes  v.  McHenry,  49  Cal.  351.  As  to  when  it 
will  lie  against  the  estate  of  a  deceased  person,  see  Code  C.  P., 
I  1500. 

UGuy  V.  Franklin,  5  Cal.  417;  see  Code  C.  P.,  §  638,  and  following. 

MPerre  v.  Castro,  14  Cal.  531. 

M  See  Cheever  v.  Fair,  5  Cal.  337;  1  Story's  Eq.  Jur.  223. 

iBNagle  V.  Macy.  9  Cal.  428;  Mack  v.  Wetzler,  39  id.  247;  Storch 
V.  McCain,  85  id.  304;  Adler  v.  Sargent,  109  id.  42;  Jackson  v. 
Bronson,  19  Johns.  326;  EUlson  v.  Daniels,  11  N.  H.  274. 


II 
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a  conTeyance,  whatever  its  tenns^  so  as  to  enable  the  mortgagee 
to  recover  possession  without  foreclosure  and  sale.^* 

I  2285.  Stipulation  for  attomejB'  fees.  In  California^  in 
all  cases  of  foreclosure  of  moiitgage,  the  attomey^s  fee  shall 
be  fixed  by  the  court  in  which  the  proceedings  of  foreclosure 
are  had,  any  stipulation  in  said  mortgage  to  the  contrary  not- 
withstanding.^'' If  there  is  no  provision  in  the  mortgage  for 
payment  of  counsel  fees,  the  plaintiff  in  an  action  to  foreclose 
is  not  entitled  to  such  fees.^®  A  plaintiff  who  appears  in  per- 
son is  not  entitled  to  counsel  fees,  though  stipulated  for  in 
the  mortgage.^^  In  the  foreclosure  of  a  mortgage  against  the 
property  of  a  deceased  person,  no  counsel  fees  are  allowed, 

ji  unless  the  claim  secured  by  the  mortgage  has  been  first  pre- 

|i  sented  to  the  executor  or  administrator.^ 


ii 


I  2286.  Bond  for  title.  At  common  law,  a  bond  for  title 
is  in  effect  a  mortgage.  The  legal  title  remains  in  the  vendor, 
and  an  equity  rests  in  the  vendee,  to  have  the  title  in  com- 
pliance with  the  conditions;  and  the  legal  title  and  equity  go 
to  the  whole  estate,  including  fixtures.  The  vendor  can  bring 
an  action  in  ejectment  on  breach  of  condition,  or  foreclosure.^^ 

§  2287.  Conditions  in  mortgage.  The  usual  conditions  in 
a  mortgage  contain  no  personal  obligation  to  pay  the  money. 
The  contract  is  simply  that  the  mortgagor  may  pay  the  sum 
named,  which  will  revest  the  title  in  him,  or  if  he  fail  to  do 
it,  then  the  deed  becomes  absolute  at  law,  though  in  equity 
he  still  has  a  right  to  redeem,  which  right  may  be  cut  off  by 
a  foreclosure.  In  such  cases  the  mortgagee  is  limited  to  the 
land  for  payment,  and  if  that  is  not  sufficient  he  has  no  further 
security.^ 

i6Cal.  Ck>de  C.  P.,  §  744;  Civil  Code,  S  2927;  and  see  Smith  v. 
Smith,  80  Cal.  323;  Hailroad  Go.  v.  Beshoer,  8  Ck>l.  32;  Watson  v. 
InvestmeDt  Co.,  12  Oreg.  474;  Fee  v.  Swingly,  6  Mont.  696; 

17  Act  of  March  27,  1874,  following  §  728  of  Code  C.  P. 

issichel  V.  Carillo,  42  Gal.  494. 

w  Patterson  v.  Dooner,  48  CaJ.  380. 

20  Code  C.  P.,  §  1500;  see,  generally,  as  to .  the  allowance  of 
counsel  fees,  Monroe  v.  Fohl,  72  Cal.  568;  Alden  v.  Boyal,  60  id. 
215;  Hewitt  v.  Dean,  91  id.  5;  Lammon  v.  Austin,  6  Wash.  St.  199; 
Avery  v.  Mande,  112  Cal.  566. 

21  Merritt  v.  Judd,  14  Cal.  69. 

22  Dmmmond  v.  Richards,  2  Munf.  337;  4  Kent's  Com.  137;  Nash'» 
Ohio  PI.  &  Pr.  347. 
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• 

§  2288.  Claims  agaizuBt  estate.  The  words  '^  claimant "  and 
"  claim "  are  synonymous  with  the  words  creditor "  and 
*' legal  demand."^  The  word  "claims"  does  not  embrace 
mortgage  lien,  but  has  reference  only  to  such  debts  or  demands 
against  decedent  as  might  have  been  enforced  against  him  in 
his  lifetime  by  personal  actions,  for  the  recovery  of  money  and 
upon  which  only  a  money  judgpient  could  have  been  rendered.^ 
The  word  "  claim,"  when  it  speaks  of  claims  against  an  estate, 
is  broad  enough  to  include  a  mortgage,^  or  a  note  secured  by 
a  mortgage  » 

i  2289.  Conflicting  claims.  The  purchaser  in  good  faith 
and  for  value  of  a  mortgage  should  not  have  his  rights  preju- 
diced or  postponed  by  a  controversy  between  purchasers  of  the 
mortgaged  premises,  concerning  the  order  in  which  different 
portions  of  the  premises  covered  by  the  mortgage  shall  be  sold 
under  the  foreclosure.  He  is  entitled  to  judgment  for  fore- 
closure and  sale,  without  reference  to  the  conflicting  claims  of 
owners  of  the  estate.^ 

§  2200.  Debt  falling  due  by  installments.  If  the  debt  be 
not  all  due,  so  soon  as  suflScient  property  is  sold  to  pay  the 
debt  due  the  sale  shall  cease,  and  the  court  mav  order  more 
sold  as  soon  as  more  of  the  debt  falls  due.®  But  if  the  prop- 
erty can  not  be  sold  in  portions  without  injury  to  the  parties, 
the  whole  may  ordered  to  be  sold  in  the  first  instance,  and  the 
entire  debt  and  costs  paid,  with  a  proper  rebatement  of  in- 
terest.^ When  a  debt  secured  is  payable  in  installments,  the 
mortgagee  or  his  assignee  has  a  right  to  bring  an  action  to 
foreclDse  the  mortgage,  when  the  first  installment  falls  due  and 
is  not  paid.^    This  is  also  the  practice  in  Ohio.**     A  mortgage 

23  Gray  v.  Palmer,  9  Cal.  616. 

«  FaUon  v.  Butler.  21  Cal.  24:  81  Am.  Dec.  140, 

25  Ellis  V.  Polhemus,  27  Cal.  350.  ^ 

28  Id. 

27  Smart  v.  Bement,  3  Keyes,  241. 

29  Cal.  Code  C.  P.,  §  728.  Proper  practice  under  the  Code  Is  to 
apply  by  motioo,  and  not  by  petition,  for  a  sale  of  more  of  the 
mortf^af^red  premises  as  often  as  more  becomes  due  for  principal 
or  interest.    Bank  of  Napa  v.  Godfrey,  77  Cal.  612. 

29  Id. 

«OGrattan  v.  Wigi^lns,  23  Cal.  16;  and  see  Leonard  v.  Tyler.  60 
id.  290;  Maddox  v.  Wyman,  92  id.  674. 

M  King  V.  LoniTworth,  7  Oh\f>.  r»8.5:  Lansing  v.  Capron,  1  Johns. 
Ch.  617;  Lyman  v.  Sale.  2  id.  487. 
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given  to  secure  a  debt  payable  by  installments  may  be  fore* 
closed  on  failure  to  pay  the  first  installment  when  due.  The 
bill  in  such  case  may  set  out  the  amounts  not  yet  due,  and  if 
they  become  due  and  are  not  paid  before  the  final  hearing, 
they  may  be  included  in  the  decree.^ 

i  2291.  Defeasance.  The  difference  between  an  absolute 
deed  and  a  mortgage  consists  in  the  defeasance,  which  is  an 
essential  part  of  the  latter.  Whatever  may  be  the  effect  of  a 
parol  defeasance  in  equity,  it  is  clear  that  it  can  not  at  law 
operate  as  a  defeasance  of  a  deed  of  conveyance.^  In  a  bill 
in  equity  that  avers  a  deed  to  have  been  a  mortgage,  it  is  not 
necessary  to  add  that  it  became  so  by  a  defeasance,  in  order  to 
let  in  proof  of  a  defeasance.^  Where  A.  gave  to  B.  a  deed 
of  bargain  and  sale  absolute  on  its  face,  and  as  a  part  of  the 
same  transaction,  B.  executed  and  delivered  to  A.  an  instru- 
ment in  writing,  in  which  he  stated  that  the  land  had  been 
deeded  to  him  as  security  for  the  payment  of  a  promissory  note, 
and  the  instrument  recited  that  moneys  received  from  the  sales 
of  the  land  should  be  credited  on  said  note,  and  that  when  the 
note  was  fully  paid  by  the  proceeds  from  the  sales  of  the  land, 
or  otherwise,  that  B.  should  redeed  to  A.  all  the  lands  first 
deeded  to  him,  excepting  such  as  may  be  sold,  such  a  transac- 
tion is  not  intended  as  a  mortgage  merely.  The  instrument 
relied  on  as  a  defeasance  amounts  to  a  declaration  of  trust, 
and  shows  the  intention,  to  vest  the  title  in  B.  to  enable  him 
to  sell  and  convey  the  lands.^  To  convert  a  deed,  absolute 
in  form,  into  a  mortgage,  the  evidence  ought  to  be  so  clear  as 
to  leave  no  doubt  that  the  real  intention  of  the  parties  was 
to  execute  a  mortgage;  otherwise  the  intention  appearing  on 
the  face  of  the  deed  will  prevail.^  The  test  is,  whether,  not- 
withstanding the  conveyance,  tliere  is  a  subsisting  continuing 
debt  from  the  grantor  to  the  grantee.^  If  it  is  given  as  a 
security  for  an  indebtedness,  a  court  of  equity  will  declare  it 
to  be  a  mortgage,  and  allow  the  grantor  to  redeem,  both  as 

S3  Ma^rmder  v.  Eggleston,  41  Miss.  284. 

aspiagg  V.  Mann,  14  Pick.  467;  Scltuate  v.  Hanover,  16  Id.  222: 
PHnt  V.  Sheldon,  13  Mass.  443;  7  Am.  Dec.  162;  Eaton  v.  Green. 
22  Pick.  526;  1  Washb.  Real  Prop.  480;  see  Civil  Code,  fi  2925. 

84  Bently  v.  Phelps,  2  Woodb.  &  M.  426. 

35  Vance  v.  Lincoln,  38  Cal.  586. 

86  Henley  v.  Hotallng,  41  Cal.  22;  and  see  Rogers  y.  Jones,  92*- 
Jd.  80;  Hnsheon  v.  Hnsheon,  71  id.  407. 

8T  Farmer  v.  Grose,  42  Cal.  169. 
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against  the  original  grantee  and  parties  who  purchase  from 
him  with  knowledge.*® 

S  2292.  Demand  and  notice.  Against  a  subsequent  purchaser 
the  complaint  should  allege  that  the  mortgage  was  recorded, 
or  that  defendant  had  notice  when  he  purchased.^  But  no 
demand  is  necessary  where  a  mortgage  is  payable  generally,*^ 
The  English  practice  seems  to  be  different.*^  Nor  is  guarantor 
or  surety  entitled  to  notice  before  commencing  suit.** 

§  2288.  Description  of  land.  Section  58  of  the  California 
I^ctice  Act,^  relating  to  the  description  of  land,  does  not 
apply  to  actions  for  the  foreclosure  of  mortgages.**  In  Indiana, 
the  mortgage,  etc.,  must  be  made  part  of  the  complaint.**^  But 
in  California  it  is  sufficient  that  the  complaint  refer  to  a  copy 
of  the  mortgage  annexed  for  a  description  of  the  land.*®  In  an 
action  to  foreclose  a  mortgage  as  it  is  written,  a  mortgagor 
can  not  be  heard  to  complain  of  an  indefinite  description  of 
the  mortgaged  property,  whatever  might  be  the  effect  of  a  sale 
under  the  description.*^ 

§  25293a.  Jurisdiction  —  situs  of  the  mortgaged  projMrty.  Ac- 
tions for  the  foreclosure  of  mortgages  must  be  tried  in  the 

8S  Kuhn  Y.  Rumpp,  46  Gal.  290.  A  deed  absolute  on  its  face  ac- 
companied by  a  CDntemporaneous  defeasance  and  showing  that  it 
was  made  to  secure  the  payment  of  a  sum  of  money  loaned  by 
the  grantees  to  the  grantor,  and  payable  at  a  future  day,  with  in- 
terest, is  a  mortgage.  Booth  y.  Hoskins,  75  Cal.  271;  Kelly  v. 
Leashman,  2  Idaho,  1112;  Bunker  v.  Barron,  79  Me.  62;  1  Am. 
St.  Rep.  282. 

»Peru  Bridge  Co.  v.  Hendricks,  18  Ind.  11. 

40G!llett  y.  Balcom,  6  Barb.  370;  Harris  y.  Mulock,  9  How.  Pr. 
402.  When  a  debt  secured  by  a  mortgage  is  payable  in  installments 
It  is  not  necessary  to  make  a  demand  for  the  payment  of  an  in- 
staUment  due  before  commencing  an  action  of  foreclosure,  in  order 
to  put  the  mortgagor  in  default.    Maddox  y.  Wyman,  92  Gal.  674. 

41  Whitw.  Eq.  Prec.  395,  note  7. 

«Ru8hmore  y.  Miller.  4  Edw.  Ch.  84;  OiyU  Code,  §  2807. 

«Code  Ciy.  Pro..  §  456. 

4*Bmeric  y.  Tams,  6  CaJ.  155. 

«  Hlatt  y.  Goblt,  18  Ind.  494. 

«Emeric  y.  Tams,  6  Cal.  155:  Whitby  y.  Rowell.  82  id.  635;  Say- 
TDgs  Bank  y.  Burns,  104  id.  473.  This  is  sufficient  If  the  mortgage 
sufficiently  describes  the  mortgaged  premises.  Johnston  y.  Mc- 
Duffee,  83  Cal.  30. 

47  Graham  y.  Stewart,  68  Cal.  374. 
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il  county  in  which  the  subject  of  the  action,  or  some  part  thereof, 

5  is  situated.*®    And  in  order  to  give  the  court  jurisdiction  to 

I  enter  a  decree  of  foreclosure,  it  is  necessary  for  the  plaintiff 

H  to  ai^ege  and  prove  that  the  land  sought  to  be  foreclosed  is 

I  situated  in  the  county  in  which  suit  is  brought.     In  the  absence 

i;  of  an  allegation  of  such  fact  in  the  complaint,  the  plaintiff  is 

not  entitled  to  prove  it,  nor  can  a  finding  or  recital  in  the 
decree  that  the  land  is  situated  in  such  county  be  supported 
in  the  absence  of  the  necessary  averment  in  the  complaint.** 
A  complaint  in  foreclosure  describing  the  lands  as  situated  in 
a  county  out  of  which  a  new  county  has  been  formed  since  the 
date  of  the  mortgage,  but  containing  no  description  identifying 
the  lands  as  being  located  in  the  new  county  in  which  the  action 
is  brought,  is  insufficient  to  sustain  a  finding  that  the  land 
is  situated  therein.*^ 


§  2294.  Equity  practice.  Under  the  former  procedure,  if 
proceedings  had  been  had,  the  complaint  should  show  that  the 
remedy  at  law  had  been  exhausted,  and  with  what  effect,*^*  but 
proceedings  at  law  were  not  necessarily  a  bar  to  the  foreclosure.^* 
But  the  practice  is  different  now;  if  there  have  been  any  pro- 
ceedings, they  are  to  be  set  up  by  defense.*^  The  statute  of 
North  Dakota  (Comp.  Laws,  §  6434)  requires  that  a  complaint, 
upon  its  face,  must  show  whether  any  proceedings  have  been 
had  at  law,  or  otherwise,  for  the  recovery  of  the  debt  secured 
by  the  mortgage,  and  such  complaint  must  show  that  no  other 
proceedings  than  those  referred  to  therein  have  been  had  for 
such  purpose.  And  it  was  held  that  an  averment  that  no  other 
foreclosure  proceedings  had  been  instituted  than  proceedings  to 
foreclose  by  a'lvertisement  which  had  beeen  enjoined,  was  not 
a  compliance  wilh  the  statute,  and  that  the  complaint  was, 
therefore,  vulnerable  to  demurrer." 

48  Goldtree  v.  McAHster,  86  Cal.  9.S;  and  see  $  52,  ante. 

49  Campbell  v.  West,  86  Cal.  197.  Sufficient  allegation  of  the 
Bituation  of  the  mortgaged  property,  see  Graham  v.  Stewart,  68 
Cal.  374. 

BO  Campbell  v.  West,  86  Cal.  197. 

51  Shufelt  V.  Shufelt,  9  Paige,  137;  37  Am.  Dec.  381;  Lovett  v. 
German  Reformed  Church,  12  Barb.  67. 

92  Williamson  v.  Champlin,  8  Paige,  70;  Suydam  v.  Bartle,  9 
id.  294. 

63  Newton  v.  Newton,  12  Ind.  527. 

M  Fisher  v.  Bouisson,  3  N.  Dak.  493;  see  Dlmick  ▼.  Grand  Island 
Banking  Co.,  37  Neb.  394. 
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I  8295.  EnforcemazLt  of  mortgage  against  a  part  only  of  tlio 
ianda  mortgaged  is  a  waiver  of  the  mortgage  lien  as  to  the 
remainder;  but  such  waiver  will  not  preivent  the  docketing  of 
a  judgment  for  any  unsatisfied  balance  of  the  decree.^ 

§  229e.  Xssantlal  averment.  The  complaint  should  state  that 
the  debt  was  due  at  the  time  the  action  was  commenced.** 

I  2297.  Sfltate  of  deceased  partner.  •  An  action  to  foreclose 
a  mortgage  made  by  a  deceased  partner  on  his  separate  estate^ 
may  be  maintained  without  showing  in  the  complaint  that  the 
firm  is  insolvent,  or  that  the  mortgagee  has  pursued  his  remedy 
upon  the  debt  against  his  surviving  paxtner.^^  In  such  case, 
if  the  surviving  partner  be  executor  of  deceased,  and  also  claims 
an  interest  in  the  mortgaged  property  as  devisee,  he  may  be, 
as  an  individual,  made  codefendant  with  himself  as  executor.^ 

§  2298.  Executors  as  parties  defendant.  An  action  may  be 
maintained  against  an  executor  or  administrator  to  foreclose 
a  mortgage  upon  real  estate,  executed  by  his  testator  or  intes- 
tate, although  the  debt  secured  by  the  mortgage  has  been  pre- 
sented and  allowed,'^®  without  joining  the  heirs  of  the  mort- 
gagor as  defendants.^ 

§  2299.  Infant  defendants.  If  there  are  infant  defendants 
the  complaint  must  state  what  their  interest  is,  and  whether 
it  is  paramount  or  subordinate  to  the  interest  mortgaged .•* 

H  Cal.  Code  G.  P.,  S  726;  Mascarel  v.  Raffour,  51  Oal.  242;  BuU 
V.  Coe,  77  Id.  54;  11  Am.  St.  Rep.  235. 

86  Hare  v.  Van  Deusen,  32  Barb.  92;  Smith  v.  Holmes,  19  N.  Y. 
271;  McCuUough  v.  Colby,  4  Boew.  603;  Watson  v.  Thibou,  17  Abb. 
Pr.  184.  Where  the  complaint  shows  with  reasonable  certainty 
that,  at  the  time  the  mortgage  was  given,  the  debt  recited  was 
already  due  and  unpaid,  an  objection  to  the  complaint  that  it  does 
not  allege  nonpayment  of  the  sum  demanded  is  not  tenable.  Chaifee 
V.  Browne,  109  Cal.  211.  Nor  is  it  necessary  to  allege  in  the  com- 
plaint notice  to  the  mortgagor  that  the  plaintiff  has  elected  to 
consider  the  whole  sum  due  for  default  in  payment  of  installments 
of  interest.  Broadbent  v.  Brumback,  2  Idaho,  336;  also,  Whitcher 
V.  Webb.  44  Cal.  130;  Dean  v.  Applegarth,  65  id.  391;  Life  Ins. 
Co.  y.  Shepardson,  77  id.  345;  Bank  of  Napa  v.  Godfrey,  id.  612. 

67  Savings  &  Loan  Soc.  v.  Gibb.  21  Cal.  295. 

Mid. 

M  Fallon  V.  Butler,  21  Cal.  24. 

WBayley  v.  Muehe,  65  Cal.  345. 

«  Aldrich  v.  Lapham,  6  How.  Pr.  120. 
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}  2300.  Injunction.  The  court  may^  on  good  cause  shown^ 
restrain  the  party  in  possession  of  the  mortgaged  premises  from 
committing  injury  to  the  same  during  foreclosure.**  The  rem- 
edy in  such  case  is  only  preTentive^  and  not  exclusive  of  any 
other  remedy.^ 

S  2301.  Interest,  averment  of.  In  an  action  to  foreclose  a 
mortgage,  an  allegation  that  a  party  who  is  made  a  codefendant 
with  the  mortgagor  has  or  claims  to  have  some  interest  in 
or  claim  upon  the  mortgaged  premises,  is  sufficient,  without 
averring  the  character  of  the  interest.^  A  general  allegation 
in  the  complaint  that  such  parties  have  or  claim  to  have  some 
interest  in  the  property  is  all  that  is  required.* 

• 

§  2302.  Lien  of  bondliolder.  The  lien  of  a  bondholder  who 
has  lent  money  to  a  state,  on  the  pledge  of  certain  property 
by  its  legislature,  can  not  be  divested  or  postponed  by  a  sub- 
sequent act  of  such  legislature.*  Such  bondholder  is  protected 
by  the  clause  of  the  Constitution  of  the  United  States  whieh 
forbids  a  state  to  pass  a  law  impairing  the  obligation  of  con- 
tracts.*' The  bondholder  does  not  lose  the  lien  of  his  first 
bonds  by  surrendering  or  exchanging  others  of  later  date  and 
of  inferior  security  for  canal  stock  and  other  state  pledges.* 
A  suit  could  be  maintained  upon  the  coupons,  without  produc- 
tion of  the  bonds  to  which  they  had  been  attached.*  A  coupon 
payable  to  bearer,  cut  from  a  bond  and  owned  by  one  party, 
while  another  party  owns  the  bond,  is  still  a  lien  under  a 
mortgage  given  to  secure  the  bond,  and  entitles  the  holder  to 
share  pro  rata  in  the  proceeds  of  said  mortgage  on  foreclosure.''* 

«a  Cal.  Code  C.  P.,  §  746. 

«8  Sands  v.  Pfeiffer.  10  Cal.  258;  see  More  v.  Calkins,  86  Id.  177. 

«*  Anthony  v.  Nye.  30  Cal.  401;  Slchler  v.  Look,  9»  id.  600;  San 
Francisco  Breweries  v.  Schurtz,  104  id.  420;  Horton  v.  Long,  2 
Wash.  St.  436;  28  Am.  St  Eep.  86;  Carpenter  v.  Ingalls,  3  S.  Dak. 
49;  44  Am.  St.  Rep.  753. 

06  Poett  V.  Steams,  28  Cal.  226;  see  Bradbury  v.  Davenport,  114 
Id.  603. 

66  Trustees  of  Wabash  &  Brie  Canal  Co.  v.  Beers,  2  Black,  448. 

6Tld. 

•Bid. 

60  Commissioners  of  Knox  Co.  v.  AspinwaU,  21  How.  (TJ.  S.)  630. 

70  Miller  V.  Rutland  &  W.  R.  R.  Co.,  40  Vt.  390;  94  Am.  Dec.  413; 
ArentB  v.  Commonwealth,  18  Gratt.  750. 
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f  2303.  Material  rights.  The  action  for  a  foreclosure  of 
a  mortgage  upon  real  property  is  not  brought  for  the  possession 
merely  of  the  property,  except  as  such  possession  may  follow 
the  sheriff's  deed,  but  to  subject  to  sale  the  title  which  the 
mortgagor  had  at  the  time  of  executing  the  mortgage,  and  to 
cut  off  the  rights  of  parties  subsequently  becoming  interested 
in  the  premises,  and  executors  and  administrators  do  not  pos^ 
sess  the  title,  but  only  a  temporary  right  to  the  possessions^ 

§  2304.  Mortgage  is  a  contract  by  which  spocifLc  property 
is  hypothecated  for  the  performance  of  an  act,  without  the 
necessity  of  a  change  of  possession.''^  It  may  be  created  upon 
property  held  adversely  to  the  mortgagor.''*  A  mortgage  can 
be  created,  renewed,  or  extended,  only  by  writing  executed  with 
the  formalities  required  in  the  case  of  a  grant  of  real  property.''* 
It  is  a  lien  upon  everything  which  would  pass  by  a  grant  of 
the  property.'"*  It  is  not  a  personal  obligation;^*  and  the  as- 
signment of  a  debt  secured  by  a  mortgage,  carries  with  it  the 
security.''^ 

S  2305.  Mortgage  a  mere  security.  A  mortgage  is  a  mere 
security  for  the  payment  of  money  or  the  performance  of  some 
other  act,  the  interest  passing  to  the  mortgagee  being  regarded 
as  a  lien  upon  the  real  estate.  It  passes  no  interest  or  estate 
in  the  land  except  the  lien,  and  the  lien  is  an  incident  to  the 
debt  or  the  obligation  which  is  thereby  secured.''*  The  defini- 
tion of  a  mortgage,  as  known  at  common  law,  an  estate  de^ 
feasible  by  the  performance  of  a  condition  subsequent,  does  not 
correctly  describe  that  instrument  as  it  is  interpreted  in  Cali- 
fornia and  most  of  the  other  states.^^  This  doctrine  is  sus- 
tained by  a  decided  preponderance  of  authority;*^  and  is  es- 
tablished in  this  state  by  statute.*^    That  a  deed  absolute  on 

n  Burton  v.  Lies,  21  Gal.  87. 

n  Gal.  Civil  Code,  §  2920. 

7S  Id.,  I  2921. 

u  Id.,  I  2922. 

78  Id.,  I  2926. 

fid.,  I  2928. 

Tf  Id.,  §  2986;  see  |  846v  ante- 

78  McMillan  v.  Richards,  9  Gal.  400. 

79  Jackson  v.  Lodge,  86  Cal.  28. 

M  Colee  V.  Coim,  15  Johns.  319;  Lane  v.  Shears,  1  Wend.  488. 
n  Cal.  Code  C.  P.,  |  744;  and  see  Wenzel  v.  Schults,  100  OaL  260; 
Tol^  V.  Oreg.  Pac.  IL  IL  Co.,  96  id.  49a 
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its  face  may  be  proved  to  have  been  intended  only  as  a  mort- 
gage is  settled  in  this  state;^  but  an  absolute  deed,  although 
shown  by  parol  evidence  to  have  been  intended  as  a  mortgage, 
conveys  the  legal  title.®* 

§  2806.  Parties  to  f  orecloBure  suit.  All  persons  interested 
in  the  mortgaged  premises  should  be  made  parties,  otherwise 
they  will  be  entitled  to  redeem,  even  though  the  sale  was  made' 
on  the  oldest  lien.^  So,  an  assignee  is  entitled  to  foreclose, 
but  the  mortgagee  is  still  a  proper  party;  but  if  the  assign- 
ment has  been  absolute,  conveying  the  entire  interest  in  the 
mortgage,  he  is  no  longer  a  necessary  party.^  Where  the  mort^ 
gagor  has  by  deed  conveyed  his  equity  to  another,  he  need  not 
be  a  party .^  A  subsequent  purchaser  of  land  mortgaged  is  a 
proper,  if  not  a  necessary,  party  to  a  foreclosure  suit;  and  if 
the  complaint  be  faulty  in  praying  to  hold. him  as  trustee  on 
account  of  fraud  in  the  purchase,  such  defect  can  not  be  reached 
by  demurrer.^ 

I  2307.  Parties  supplemental.  If  the  real  holders  of  the 
title  are  not  parties  to  the  decree  of  foreclosure,  a  court  of 
equity  will  allow  them  to  be  made  such  by  a  supplemental  com- 
plaint, provided  application  be  made  within  a  reasonable  time.^ 

S2  Vance  v.  Lincoln,  88  Oal.  686. 

88  Hughes  V.  Davis,  40  Cal.  117. 

S4  Nash's  PL  &  Pr.  346;  and  see  Landon  v.  Townshend,  112  N.  Y. 
93;  8  Am.  St  Rep.  712;  Watts  v.  Julian,  122  Ind.  124. 

M  Newman  v.  Chapman,  2  Rand.  92;  McGuflfey  v.  Finley.  20  Ohio 
474.  Foreclosure  by  assignee  of  mortgage.  See  Morris  v.  Mc- 
Knight,  1  N.  Dak.  29d. 

ss  Blgelow  V.  Bush,  6  Paige  Ch.  S43. 

S7  DeLeon  v.  Hlguera,  15  Cal.  495.  Where  notes  and  a  mortgage 
to  secure  them  are  taken  by  a  trustee  in  his  own  nam^  for  the 
benefit  of  the  estate  of  a  decedent,  he  becomes  the  trustee  of  an 
express  trust,  and,  as  such,  may  sue  to  foreclose  the  mortgage, 
without  joining  with  him  the  persons  for  whose  benefit  the  action 
is  prosecuted.  White  v.  Allatt,  87  Oal.  245.  In  an  action  to  fore- 
close a  mortgage  on  the  homestead,  executed  by  the  husband,  the 
wife  is  a  necessary  party,  and  if  not  made  a  party  is  entitled  to 
j  intervene.    Mabury  v.  Ruiz,  58  Cal.  11.    The  foreclosure  of  a  prior 

mortgage  lien  upon  real  property,  without  making  a  subsequent 
Judgment  lien  creditor  a  party,  in  nowise  affects  the  rights  of  the 
J  latter.    De  Lashmutt  v.  Sellwood,  10  Oreg.  31^.    Joinder  of  maker 

and  indorser  of  mortgage  note  in  foreclosure  proceedings.  See 
Smith  V.  McEvoy,  8  Utah,  58. 

9»  Heyman  v.  Lowell,  23  Cal.  106. 
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It  is  only  such  as  have  an  interest  in  and  under  the  mortgagoir 
that  are  necessary  parties.  The  suit  is  to  extinguish  his  title.^ 
The  action  may  be  maintained  by  one  who  is  surety  for  the 
mortgage  debt  to  compel  payment  or  foreclosure.^ 

I  8808.  Parol  evidence  to  vary  a  deed.  Parol  evidence  is 
admissible  at  law^  as  well  as  in  equity^  to  show  that  a  deed> 
absolute  on  its  face^  was  given  as  a  security  for  money,  and 
is  in  fact  a  mortgage.*^ 

I  2800.  Power  of  sale  in  mortgage.  When  a  mortgage  con- 
tains a  power  of  sale,  the  mortgagee  has  his  election  to  fore- 
close in  chancery  or  to  sell  under  the  power.^  Or  the  mort- 
gagee, with  the  consent  of  the  mortgagor,  may  be  authorized 
to  sell  the  premises  to  pay  the  debt.®*  The  legal  title  passes 
by  the  sale  of  the  mortgaged  premises,  but  where  the  mortgagee 
becomes  the  purchaser  indirectly  by  having  the  premises  bid 
ofF  for  him,  the  sale  is  voidable  on  application  in  equity  by 
the  mortgagor.**  A  deed  of  trust,  the  trustee  not  being  the 
creditor,  but  a  third  party,  given  to  secure  a  note,  and  author- 
izing the  trustee  to  sell  the  land  at  public  auction,  and  execute 
to  the  purchaser  a  deed  of  the  same,  upon  default  of  paying 
the  note  or  interest  as  it  falls  due,  and  out  of  the  proceeds  to 
satisfy  the  trust  generally,  and  to  render  the  surplus  to  the 
grantor,  etc.,  is  not  a  mortgage  requiring  judicial  sale.^ 

S  2810.  Beceiver.  The  plaintiff  has  no  right  to  have  a  re- 
ceiver of  rents  and  profits  appointed  during  litigation.®*  The 
Code  of  Civil  Rt)cedure  of  California  provides  that,  when  it 
appears  that  the  mortgaged  property  is  in  danger  of  being 

»  Eagle  Fl.  Co.  v.  Lent,  6  Paige  Ch.  635. 

90  Marsh  v.  Pike,  10  Paige,  505;  Lawrence  v.  Lawrence,  3  Barb. 
Ch.  71;  Cornell  v.  Prescott,  2  Barb.  16;  Vanderkemp  v.  Shelton, 
11  Paige.  28. 

•1  Jackson  t.  Lodge,  36  Cal.  23;  Vance  v.  Lincoln,  38  id.  586;  and 
Bee  Mahoney  t.  Boetwick,  96  id.  53;  31  Am.  St  Rep.  175;  Locke  v. 
MoQlton,  06  Cal.  21;  Perot  v.  Cooper,  17  Col.  80;  31  Am.  St.  Rep. 
258. 

eacormerais  ▼.  Genella,  22  Cal.  116. 

WFogarty  v.  Sawyer,  17  Cal.  589. 

M  Blockley  v.  Fowler,  21  Cal.  326;  82  Am.  Dec.  747. 

»  Koch  y.  Briggs.  14  Cal.  256;  see,  also,  Civil  Code,  I  358;  More 
V.  Calkins,  95  Cal.  435;  29  Am.  St.  Rep.  128. 

M  Guy  V.  Ide,  6  Cal.  99. 
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loBt^  removed,  or  materially  injured,  or  that  the  condition  of 
the  mortgage  has  not  been  performed,  and  that  the  property 
is  probably  insufficient  to  discharge  the  mortgage  debt,  a  re- 
ceiver may  be  appointed  in  an  action  to  foreclose.^ 

ft  2811.  Becord  and  acknowledgment.  As  against  the  mortr 
gagor,  the  allegation  of  record  and  acknowledgment  ia  imma- 
terial aiid  unnecessary;  or  that  the  mortgagor  has  not  con- 
veyed,^ except  in  case  of  a  married  woman.** 

I  8212.  Belief  In  case  of  default.  In  a  foreclosure  suit, 
where  judgment  is  taken  by  default,  the  decree  can  give  no 
relief  beyond  that  which  is  demanded  in  the  bill.^^ 

I  2818.  Sale  under  statute  foreclosure.  Where  the  agent 
employed  by  the  mortgagee  to  sell  property,  sold  it  at  a  time 
contrary  to  instructions  given  him,  and  for  something  less  than 
its  value,  it  was  held  that  the  purchaser  having  bought  in  good 
faith  without  knowledge  of  the  instructions,  the  courts  should 
not  set  aside  the  sale.  An  attorney  acting  in  such  transaction 
might  be  treated  as  acting  in  his  professional  character,  except 
where  third  persons  are  thus  affected.^^^  A  notice  of  sale  on 
a  statutory  foreclosure  need  not  specify  that  the  mortgage  will 
be  foreclosed.^^ 

I  2314.  Bemedy^  extent  of.  The  party  on  a  bill  to  foreclose 
a  mortgage  is  confined  in  his  remedy  to  the  pledge.  Such  a 
suit  is  not  intended  to  act  in  personam.  It  seems  to  be  pretty 
generally  admitted  that  the  mortgagee  may  proceed  at  law  on 
his  bond  or  covenant  at  the  same  time  that  he  is  prosecuting 
his  mortgage  in  chancery;  and  that  after  foreclosure  he  msyr 

07  ft  564,  subd.  2;  and  see  111.  Trust  Se  Sav.  Bank  v.  Alvord,  90  Oal. 
407,  410;  Toby  v.  Oreg.  Pac.  R.  IL  Go.,  98  Id.  490,  495. 
»8  St.  Mark's  Fire  Ins.  Co.  v.  Harris,  13  How.  Pr.  95. 
w  Penide  v.  Aldiidge,  19  Ind.  290;  Culph  v.  Phillips,  17  id.  209. 

100  Raun  V.  Reynolds,  11  Oal.  14;  see,  also,  CJode  O.  P.,  ft  580. 

101  Leet  V.  McMaster,  51  Barb.  236. 

102  Id.  The  court  has  Jurisdiction  in  an  action  to  foreclose  a 
mortgage  to  order  a  sale  of  the  mortgage  property  by  a  commis- 
sioner, although  the  prayer  of  the  complaint  follows  the  usual  form 
and  asks  for  a  sale  of  the  mortgaged  property  by  the  sheriff,  the 
essence  of  the  prayer  being  only  for  a  judicial  sale.  McDermot 
V.  Barton,  106  Cal.  194. 
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8ue  at  law  for  the  deficiency.^^  In  California^  however,  judg- 
ment may  be  rendered  for  the  amount  found  due  upon  the 
personal  obligation  to  secure  which  the  mortgage  is  executed.^^ 
Parties  are  at  liberty  to  adopt  the  course  pursued  under  the 
old  chancery  system,  and  take  a  decree  adjudging  the  amount 
due  upon  the  personal  obligation  of  the  mortgagor,  and  direct- 
ing a  sain  of  the  premises,  and  the  application  of  the  proceeds 
to  its  payment,  and  after  sale  apply  for  the  ascertainment  of 
any  deficiency  and  for  execution  for  the  same,  or  they  may 
take  a  formal  judgment  for  the  amount  due  in  the  first  in- 
stance.'^ But  the  lien  does  not  attach  until  after  a  sale,  and 
deficiency  reported,  even  though  the  judgment  is  docketed  when 
first  rendered.*^ 

§  8815.  Bight  of  surety  by  mortgage.  Where  property  was 
mortgaged  by  a  surety  to  secure  the  payment  of  notes  of  his 
prindpal  and  the  mortgage  expressly  provided  that  the  surety 
should  not  be  personally  liable,  and  the  surety  took  another 
mortgage  from  his  principal  to  indemnify  himself,  it  was  held 
that  the  holders  of  the  notes  might  subject  the  premises  mort- 
gaged by  the  surety  to  the  payment  of  the  notes,  or  they  might 
abandon  the  mortgage  and  subject  the  property  of  the  principal 
in  the  hands  of  the  surety  to  the  payment  of  the  notes,  or  they 
might  have  the  property  mortgaged  to  secure  the  notes  sold, 
the  proceeds  applied  to  their  satisfaction,  and  if  any  balance 
remained  unpaid,  subject  to  the  surplus  of  any  property  of  the 
principal  in  the  hands  of  the  surety,  that  might  remain  after 
compensating  the  surety  for  loss  or  damage  by  the  appropria- 
tion of  his  property  mortgaged!  but  they  are  not  entitled  to 
appropriate  both  the  property  mortgaged  by  the  surety,  and 
that  conveyed -or  mortgaged  by  the  principal  to  the  surety  for 
the  indemnity  of  the  latter.*^ 

§2816.  Separate  debts  secured  by  one  mortgage.  Where 
separate  debts  of  several  oersons  are  secured  by  one  mortgage, 

io«  Schoole  V.  Sail,  1  Sch.  &  Lef.  170;  Aylett  v.  HIU,  Dickens,  551; 
Took*8  Case,  Id.  785;  Perry  v.  Barker,  13  Ves.  Jr.  1©8;  Dashwood  v. 
Blythway.  1  Eq.  Cas.  Abr.  317. 

104  Rollins  V.  Forbes.  10  Cal.  2©9;  Rowland  v.  T^iby,  14  Id.  156; 
En^lnnd  v.  Lewis.  25  id.  337. 

106  Rowland  v.  Leiby,  14  Cal.  156;  Rowe  v.  Table  M.  Water  Oo., 
10  id.  441 ;  Hobbs  v.  Duff.  23  Id.  624. 

io«  Hlbberd  v.  Smith.  50  id.  511:  Code  C.  P.,  fi  726. 

lOTA'an  Orden  v.  Durham,  35  Cal.  136. 


§§  2317,  2318 


POBMS  OF  COMPLAINTS. 


104 


either  creditor  may  bring  suit  to  foreclose,  but  other  parties 
interested  must  be  brought  in.^^ 

I  2317.  Sererance  ftom  realty.  The  severance  and  removal 
of  a  house  from  land  covered  by  a  mortgage  withdraw  the 
house  from  the  mortgage  lien;  and  after  the  removal  the  mort- 
gagor or  his  assignee  has  a  right  to  sell  the  house,  and  the 
purchaser  may  convert  it  to  hi&  own  use.^** 

f  2318.  Statute  of  Limitations,  CaUfomia.  In  California, 
an  action  upon  any  contract,  obligation  or  liability  founded 
upon  an  instrument  in  writing  executed  in  that  state,  is  barred 
in  four  years;  if  executed  out  of  the  state,  in  two  years.*^^ 
Where  an  action  upon  a  promissory  note,  secured  by  a  mort- 
gage of  the  same  date  upon  real  property,  is  barred  by  the 
Statute  of  Limitations,  the  mortgagee  has  no  remedy  upon  the 
mortgage;  and  although  he  may  pursue  distinct  remedies  upon 
the  note  and  mortgage,  the  limitation  prescribed  is  the  same 
in  both  cases."^  The  mortgage  is  as  much  within  the  general 
designation  of  a  contract,  obligation,  or  liability  founded  upon 
an  instrument  in  writing,  as  is  the  note  iself.*^^  Tlie  statute 
may  be  pleaded  by  one  who  holds  a  mortgage  upon  the  same 
land,  executed  after  the  note  secured  by  the  first  mortgage 
became  barred;^"  or  by  the  grantee  of  the  mortgagor.^**  In 
other  states  a  different  rule  prevails  by  force  of  different  Stat- 
utes of  Limitation,  though  resting  upon  the  same  principle, 
viz.,  ttiat  the  note  and  mortgage  are  affected  by  the  statute 
independently  of  each  other,  and  hence  where  a  longer  period 
ifc  prescribed  for  a  mortgage  than  for  the  note  secured,  the 
remedy  upon  the  mortgage  will  continue,  notwithstanding  the 

108  Tylor  v.  Yreka  Water  Co.,  14  Cal.  212. 

!»  Buckout  V.  Swift,  27  Cal.  434;  87  Am.  Dec.  90;  see,  also.  Hill 
V.  Owln,  51  Cal.  47.  In  the  former  case  the  house  was  removed  by 
a  flood;  in  the  latter  case  fixtures  were  removed  by  authority  of 
the  mortgagee  before  foreclosure;  and  although  the  mortgagee  be- 
came the  purchaser,  it  was  held  that  the  mortgagor  could  recover 
the  value  of  the  fixtures  so  removed. 

no  Code  C.  P.,  ii  337,  338;  see  Bank  of  Shasta  v.  Boyd,  99  Cal. 
604. 

Ill  Lord  V.  Morris,  18  Cal.  482. 

iiaid.;  see,  also.  Low  v.  Allen,  26  Cal.  142;  Sichel  v.  Carrlllo, 
42  id.  493. 

118  Id. 

iM  McCarthy  v.  White,  21  Cal.  495. 
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note  may  be  barred;  and  where  the  limitation  is  the  same,  the 
bar,  though  separate,  will  occur  at  the  same  time."*  Thus,  in 
Georgia,  a  promissory  note  is  barred  in  six  years,  and  a  mort- 
gage in  twenty;  but  the  note  being  barred  will  not  prevent 
an  action  to  foreclose  the  mortgage.^^^ 

f  2319.  Statute  of  Limitations  —  renewal.  In  Lent  v.  Morrill, 
25  Cal.  492,  it  was  held  that  a  renewal  of  a  note  secured  by 
a  mortgage  upon  lands,  so  as  to  extend  the  time  within  which 
it  would  be  barred  by  the  Statute  of  Limitations,  carries  with 
it  an  extension  of  the  lien  of  the  mortgage  to  the  time  when 
the  note  will  expire  by  the  terms  of  the  renewal,  if  at  the  time 
the  note  is  renewed  the  maker  of  the  note,  being  also  the  mort- 
gagor, is  still  the  owner  of  the  lands  mortgaged.  The  cor- 
rectness of  this  ruling  might  be  open  to  question  upon  prin* 
ciple,  upon  the  theory  adopted  in  the  cases  cited  in  the  pre- 
ceding section,  namely,  that  the  statute  operates  upon  these 
obligations  separately;  that  they  give  distinct  remedies  to  the 
creditors,  which  may  be  separately  enforced;  that  the  one  is  a 
personal  obligation,  while  the  other  creates  no  personal  obli- 
gation, but  a  lien  on  specific  property;  that  a  debtor  may  be 
willing  to  renew  his  personal  obligation,  and  not  willing  to 
renew  a  lien  on  his  property;  and  that  a  willingness  to  do  the 
latter  can  not  be  inferred  from  the  former,  any  more  than 
the  making  of  the  note  originally,  per  se,  created  a  mortgage. 
It  is  true  that  the  mortgage  is  an  incident  to  the  debt,  but  it 
is  not  a  necessary  incident,  and,  though  frequent,  it  is  not  even 
a  usual  one.  It  is  created  by  a  separate  act,  with  certain 
formalities  which  are  not  required  in  making  a  promissory  note. 
The  Civil  Code,  however,  seems  to  have  settled  the  question. 
It  provides:  "A  mortgage  can  be  created,  renewed,  or  extended,, 
only  by  writing,  executed  with  the  formalities  required  in  the 
case  of  a  grant  of  real  property.^^'' 

f  23120.  Statute  of  Limitations  —  estates.  The  statute  requir- 
ing claims  against  an  estate  to  be  presented  to  the  executor  or 
administrator  for  allowance  within  a  specified  time,  is  practi- 
cally a  Statute  of  Limitations.  A  mortgage  upon  the  lands 
of  decedent  is  a  claim  within  the  meaning  of  this  statute,  and 

116  See  Sichel  v.  CarrlUo,  42  Cal.  493,  and  cases  there  cited. 
iiOElkins  v.  :^:d wards,  8  6a.  326;  see,  also,  Thayer  v.  Mann,  19 
Pick.  535;  Joy  v.  Adams,  26  Me.  333. 
117 1  2022. 
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must  be  preeented  for  allowance.^^®  This  is  certainly  true 
when  there  is  no  note  or  other  obligation  aiside  from  the  mort- 
gage. It  seems  that  the  presentation  of  a  note  secured  by 
mortgage  is  sufficient  to  sustain  the  mortgage."^  Where  a 
note,  executed  by  one  person,  is  secured  by  a  mortgage  exe- 
cuted by  another,  it  is  not  necessary  to  present  the  note  for 
allowance  to  the  executor  or  administrator  of  the  maker  of  the 
note,  but  the  mortgage  may  be  enforced  notwithstanding  the 
claim  against  the  estate  is  barred.^^  So  it  is  not  necessary  to 
present  the  note,  though  the  mortgage  was  given  by  the  dece- 
dent, if  he  afterwards  conveyed  the  lands  to  another.*^ 

{  2321.  Stipulations  in  mortgage.  In  foreclosing  a  mortgage 
containing  a  stipulation  that  the  mortgagee  should  be  entitled 
to  all  costs,  including  counsel  fees,  not  exceeding  five  per  cent, 
of  the  amount  due,  it  is  not  necessary  to  aver  in  the  complaint 
that  five  per  cent,  was  reasonable  counsel  fees,  as  the  counsel 
fees  thus  stipulated  to  be  paid  were  not  the  cause  of  action, 
but,  like  costs,  a  mere  incident  to  it,  and  might  be  fixed  by 
the  court,  at  its  discretion,  not  exceeding  the  five  per  cent.^" 

$  2322.  Subsequent  incumbrances  and  liens.  If  th^re  are 
incumbrancers  which  the  plaintiff  insists  are  subsequent  to  his 
mortgage,  but  who  claim  to  have  a  prior  equity,  e,  g.,  where 
the  plaintiff  claims  to  have  become  mortgagee  in  good  faith, 
without  notice  of  a  prior  claim,  the  facts  must  be  specially 
statcd.^^    It  seems  it  is  not  necessary  to  make  a  claim  for 

118  EUis  V.  Polhemus,  27  Cal.  350;  Pltte  v.  Shipley,  46  Id.  160. 

119  Fallon  V.  Butler,  21  Cal.  32;  81  Am.  Dec.  140. 

laosichel  v.  Oarrillo,  42  Gal.  4d3;  and  see  Hlbemla,  etc.,  Loan 
Soc.  V.  Conlin,  G7  id.  178;  T^nan  v.  Walker,  35  id.  634;  95  Am. 
Dec.  152. 

121  Christy  v.  Dana,  42  Cal.  174. 

i22Carrlere  v.  Mintum,  5  Cal.  435;  Gronfier  v.  Mlnturn,  id.  492; 
Monroe  v.  Fohl,  72  id.  571;  First  Nat.  Bank  v.  Holt,  87  id.  158: 
and  see  Hewitt  v.  Dean,  91  id.  017;  25  Am.  St.  Rep.  227.  But  at- 
torney's tees  can  not  be  recovered  where  the  agreement  to  pay  them 
is  not  directly  averred  in  the  complaint,  but  is  merely  inferable 
from  an  exhibit  annexed  thereto.  Lee  v.  McCarthy  (Cal.),  35 
Pac.  Rep.  1034;  Boob  v.  Hall,  107  Cal.  160;  see  Avery  v.  Mande, 
112  id.  565;  Ames  v.  Bigelow,  15  Wash.  St.  532. 

123  Potter  V.  Crandall,  Clarke  Ch.  119;  Bank  of  Orleans  v.  Flagg, 
3  Barb.  Oh.  316. 
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payment  of  subsequent  liens.^**  Where  the  sherifF  was  pro- 
ceeding to  sell  under  a  judgment  in  a  case  of  foreclosure,  and 
the  plaintiff,  as  subsequent  mortgagee,  tendered  to  him  the 
full  amount  of  the  judgment  and  costs,  which  was  refused, 
and  where  plaintiff  paid  into  the  court  the  amount  tendered, 
but  not  enough  to  cover  the  interest  accrued  subsequent  to 
the  tender,  and  plaintiff  asked  to  be  subrogated  to  his  right 
as  a  subsequent  mortgagee,  it  was  held  that  all  the  relief  to 
which  the  plaintiff  is  entitled  could  have  been  speedily  and 
summarily  had  in  the  action  of  foreclosure  on  motion,  and  a 
subsequent  eauitable  action  will  not  lie."*^ 

§  2323.  Substituted  parties.  Where  the  plaintiff,  being  the 
owner  of  an  undivided  half  of  a  tract  of  land,  mortgaged  his 
interest  therein  to  A.,  and  subsequently,  with  his  cotenant,  con- 
veyed the  land  to  B.  and  C,  two-thirds  to  one  and  one-third 
to  the  other,  by  two  separate  deeds,  in  each  of  which  is  set 
forth,  the  agreement  of  the  grantees  to  assume  the  payment  of 
the  mortgage;  and  after  the  mortgage  fell  due,  the  plaintiff 
filed  his  bill  against  B.  and  C.  to  compel  a  foreclosure  and 
payment,  it  was  held  that  the  case  was  one  of  chancery  juris- 
diction, and  that  it  was  not  necessary  for  plaintiff  first  to  pay 
off  the  mortgage  before  bringing  his  action.^*  A  mere  stranger 
who  voluntarily  pays  money  due  on  a  mortgage,  and  fails  to 
take  an  assignment  thereof,  but  allows  it  to  be  canceled  and 
discharged,  can  not  afterwards  come  into  equity  and  in  the 
absence  of  fraud,  accident,  or  mistake  of  fact  have  the  mortgage 
reinstated  and  himself  substituted  in  the  place  of  the  mort- 
gagee.^*^ 

%  2324.  Surplus  averment.  If  the  complaint  in  a  foreclosure 
suit  avers  that  the  mortgage  was  executed  by  the  defendant 
(thereby  making  it  by  averment  a  legal  mortgage),  and  also 
sets  out  a  copy  of  the  same,  and  it  appears  on  its  face  not  to 
be  a  legal  as  distinguished  from  an  equitable  mortgage,  the 
averment  may  be  rejected  as  surplusage.^* 

124  Field  v.  Hawkhurst,  9  How.  Pr.  75;  see  as  to  former  practice 
in  this  regard,  Wlieeler  v.  Van  Kuren,  1  Barb.  Ch.  490;  Tower  v. 
Wliite.  10  Paige,  395. 

i»  Ketchum  v.  Crippin.  37  Cal.  223. 

iMAbell  V.  Coons,  7  Cal.  105;  68  Am.  Dec.  229. 

127  Ooy  V.  Pu  TTprey,  16  Cal.  106;  76  Am.  Dec.  518. 

i»Love  V.  S.  N.  L.  W.  &  M.  Co.,  32  Cal.  639;  91  Am.  Dec.  602. 
As  to  variance  between  pleadings  and  the  mortgage,  see  Sears  v. 
Bamum,  Clarice  Ch.  139. 
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i  2825.  Tax  title.  In  an  action  to  foreclose  a  tax  title  it 
is  nnneceesary  to  allege  in  the  petition  the  due  and  regular  per- 
formance of  the  acts  necessary  to  make  the  tax  deed  valid  when 
the  execution  and  delivery  of  said  deed  by  the  proper  officer  is 
averred,  and  a  cop^  of  it  is  annexed.^^ 

§  2326.  Tender.  Where  upon  default  in  the  payment  of  in- 
terest upon  a  mortgage  which  provides  that  on  such  default  the 
principal  shall,  at  the  mortgagee's  option,  become  payable,  the 
mortgagee  has  made  his  election  by  bringing  an  action  claim- 
ing to  foreclose  for  the  whole  amount,  the  defendant  has  a 
right,  although  after  suit  brought,  to  tender  the  whole  amount, 
with  costs,  and  the  tender,  if  refused,  extinguishes  the  lien  of 
the  mortgage.^*^ 

§  2327.  That  defendants  claim  some  interest.  The  above  al- 
legation is  sufficient  against  defendants  who  claim  subsequent 
to  the  plaintiff's  mortgage.  It  is  only  important  in  a  con* 
test  as  to  the  surplus.^^^  But  a  decree  against  such  defendants 
does  not  bar  rights  whic}i  are  paramount  to  the  title  of  both 
mortgagor  and  mortgagee.*^ 

§  2328.  Two  mortgages  on  the  same  property.  Where  plain- 
tiff holds  two  mortgages  on  the  same  property,  and  the  prop- 
erty is  indivisible,  he  may  foreclose  when  the  first  becomes 
due.i» 

I  2829.  Waiver  of  right  to  foreclose.  A.  commenced  an  ac- 
tion against  B.  on  a  money  demand,  and  to  foreclose  a  mort- 
gage given  to  secure  his  debt.  On  motion  of  A/s  attorney,  the 
prayer  for  foreclosure  of  the  mortgage  and  sale  of  the  prop- 
erty was  stricken  out,  and  a  money  judgment  taken;  it  waa 
held  that  this  was  an  abandonment  and  waiver  of  A.'s  right  to 
a  foreclosure  and  sale  of  the  mortgaged  property.^** 

§  2380.  When  action  lies.  Where  a  judgment  is  rendered 
against  A.  and  his  sureties,  and  A.  and  a  portion  of  his  sureties, 

129  Bylngton  v.  Robertson,  17  Iowa,  562. 

180  Hartley  v.  Tatham,  1  Rob.  246;  S.  C,  1  Keyes,  222;  see  §  3813, 
post 

181  Lewis  V.  Smith,  9  N.  Y.  502;  61  Am.  Dec.  706;  Dniry  v.  Clark,. 
16  How.  Pr.  424. 

132  Lewis  V.  Smith,  9  N.  Y.  502;  61  Am.  Dec.  706;  11  Barfo.  152. 
188  Hawkins  v.  Hill,  51  Gal.  499;  76  Am.  Dec.  409. 
134  Ladd  V.  Ruggles,  23  Cal.  232. 
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in  order  to  secure  the  payment  of  said  judgment,  mortgage 
their  property,  subsequent  to  which  an  execution  under  the 
judgment  is  levied  upon  sufficient  property  of  B.,  a  surety 
not  joining  in  the  mortgage,  to  satisfy  the  judgment  and  after- 
wards is  volimtarily  released,  it  was  held  that  no  action  can 
be  maintained  on  the  mortgage;  for  the  levy  satisfying  the 
judgment,  the  mortgage,  as  an  incident  thereto,  must  also 
be  thereby  satisfied.*** 

S  2331.  Who  may  maintain  action.  The  creditor  of  the  es- 
tate of  a  deceased  person  whose  claim  is  secured  by  mortgage, 
may,  after  presentation  of  his  claim,  proceed  at  once  to  fore- 
close the  mortgage,  whether  it  be  allowed  or  rejected.***  But 
the  claim  must  first  be  presented  to  the  executor  or  adminis- 
trator and  the  probate  judge.**^ 

f  8882.  The  same  ^another  form. 

Form  No.  ssS, 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the  day  of  ,  18..,  the 

defendant  executed  to  the  plaintiff  a  note,  conditioned  to  pay 

him dollars,  in years,  with  interest  at 

[twelve]  per  cent,  per  annum,  payable  [half  yearly], 

n.  That  for  securing  the  payment  of  the  said  note,  the  said 

executed  to  the  plaintiff  a  mortgage  of  the  same 

date,  upon  certain  real  property  in  the  county  of , 

described  as  follows  [give  a  description  of  the  property  as  it 
should  be  described  in  the  sheriff's  deed]. 

in.  That  on  the day  of ,  18. .,  the 

said  mortgage  was  recorded  in  the  office  of  the  county  recorder 

of  the  county  of ,  in  book ,  of  mortgages, 

page 

IV.  That  on  the day  of ,  18. .,  the 

said conveyed  the  same  real  property,  subject  to 

the  said  mortgage,  to  the  defendant  E.  F.,  who  thereupon 
covenanted  with  the  said  A.  B.,  under  his  hand  and  seal,  that 
the  said  note  and  mortgage  should  be  paid  at  maturity. 

V. .  That  no  part  of  the  principal  or  interest  of  the  said  note 
and  mortgage  has  been  paid. 

las  People  v.  Ohlsholm,  8  Cal.  29:  42  Ind.  310. 

iMWIUIs  V.  Farley,  24  Cal.  490. 

isTid.;  see  I  4S1,  anti;  Heam  v.  Kennedy,  85  Gal.  56, 


§  2333 


FORMS  OF  COMPLAINTS. 


110 


VI.  That  the  defendant  G.  H.  has  or  claims  some  interest  in 
or  lien  upon  the^said  real  property;  but  the  same^  whatever  it 
may  be,  is  subject  to  the  lien  of  the  said  mortgage. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  That  each  of  the  defendants,  and  all  persons  claiming 
under  any  of  them,  subsequently  to  the  commencement  of  this 
action,  be  foreclosed  of  all  equity  of  redemption  or  other  in- 
terest in  the  said  real  property. 

2.  That  the  same  may  be  sold,  and  the  proceeds  applied  to 
the  payment  of  the  amount  due  on  the  said  note  and  mortgage, 
with  interest. 

3.  That  if  there  be  any  deficiency,  the  defendants  A.  B.  and 
E.  F.  pay  the  same.^^ 


9  8838.  Essential  averments.  In  an  action  upon  the  promise 
to  pay  money,  if  the  complaint  contains  no  averment  of  con- 
sideration or  of  indebtedness,  except  by  way  of  recital,  it  is 
insufficient.^**  And  an  action  will  not  lie  on  the  mere  recital 
in  a  mortgage  of  the  existence  of  a  debt;*^  though  it  has  been 
held  that  the  indebtedness  for  which  the  mortgage  was  given 
need  not  be  set  forth.^*^  The  averment  in  the  complaint  that 
the  plaintiff  is  the  owner  of  the  note  and  mortgage  is  suffi- 
cient, without  stating  that  he  is  holder.^**  A  complaint  in  an 
action  commenced  after  the  death  of  a  husband,  on  a  note  and 
mortgage,  executed  by  the  husband  and  wife,  during  the  life 
of  the  husband,  does  not  state  a  cause  of  action  unless  it  aver 
that  the  husband  in  his  lifetime  failed  to  pay  the  note.^^ 
Under  Washington  procedure,  in  an  action  to  foreclose  a  mort- 
gage on  real  estate,  a  complaint  is  sufficient  which  states  the 
title  of  the  cause,  name  of  the  court,  name  of  the  county  in 
which  the  action  is  brought,  names  of  the  parties  to  the  action, 
and  gives  a  plain  and  concise  statement  of  the  execution  of  a 

188  This  form  Is  from  Swan's  PL  414. 

i»  Shaf «>  V.  Bear  River  &  Auburn  W.  &  M.  Ca,  4  Oal.  2M. 

140  Id. 

141  Day  V.  Perkins,  2  Sandf.  Ch.  969. 
i4aBoUins  v.  Forbes,  10  Oal.  209. 

148  Brown  v.  Orr,  29  Gal.  120.  A  complaint  In  a  suit  to  enforce- 
a  mortgage  on  a  widow's  dower  interest  must  Bhow  the  facts,  from 
which  the  p<»tion  of  the  mortgage  debt  properly  chargeable  to 
such  dower  Interest  can  be  ascertained.  Fowle  v.  House,  29  Oreg. 
114. 
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promissory  note  for  the  amount  claimed,  the  execution  of  a 
mortgage  to  secure  the  same,  time  of  maturity  of  the  note,  its 
nonpayment,  and  that  the  plaintiffs  are  the  owners  and  holders 
of  the  note.*** 

§  238da.  The  same  ^~  allegation  of  plalntifl's  Buretyship.  In 
an  action  by  a  surety  on  a  promissory  note  to  foreclose  a  mort- 
gage given  to  secure  him  from  liability  thereon,  a  judgment 
in  favor  of  the  plaintiff  will  not  be  reversed  for  want  of  a 
suiBcient  allegation  in  the  complaint  of  the  plaintiff's  surety- 
ship, when  the  language  of  the  moortgage,  as  set  out  in  the 
complaint,  is  sufficient  to  show,  in  the  absence  of  any  proof  to 
the  contrary,  that  the  plaintiff  was  a  surety,  and  no  demurrer 
was  interposed  pointing  out  any  special  defects  in  the  com- 
plaint*** 

9  238db.  Allegation  of  aaaumption  of  debt  by  gprantee.  An 
allegation  in  the  complaint  in  a  mortgage  foreclosure,  that  the 
grantee  of  the  mortgaged  premises  at  the  time  of  his  purchase 
covenanted  and  agreed  to  pay  the  mortgage  debt,  and  discharge 
the  mortgage,  is  sufficient  to  sustain  a  personal  judgment  against 
such  grantee  for  the  deficiency.***  An  allegation  that  the 
grantees  of  the  mortgagor,  who  were  made  defendants,  ''as- 
sumed and  agreed  "  to  pay  the  mortgage  debt,  is  not  the  state- 
ment of  two  distinct  propositions,  but  the  word  "assumed," 
as  used  in  the  allegation,  is  synonymous  with  the  word 
"  agreed; ''  and  a  denial  in  the  answer  by  such  grantees,  that 
they  "  assumed  and  agreed  "  to  pay  the  mortgage  debt,  is  not 
a  conjunctive  or  evasive  denial,  but  is  sufficient  to  raise  an 
issue  as  to  such  allegation;  and  a  finding  of  fact,  based  upon  a 
supposed  admission  of  the  pleadings  as  to  their  assumption  and 
agreement  to  pay  the  debt,  is  erroneous.^*^ 

f  2394.  Joinder  of  canaea  of  action.  It  is  not  an  improper 
joinder  of  two  causes  of  action  to  sue  the  indorser  of  a  promis- 

iM  Bethel  v.  Robinson,  4  Wash.  St.  446.  Where  the  complaint 
aUegea  the  giving  of  a  bond  conditioned  for  the  payment  of  a  sum 
of  money,  and  that  the  mortgage  was  given -as  collateral  security 
therefor,  and  contained  the  same  condition,  it  must  also  allege  a 
default  in  the  performance  of  the  condition  of  the  bond.  Ooulter 
V.  Bowen,  11  Daly„  203. 

i«  Waldrip  V.  Black,  74  Gal.  400. 

i46Pellier  v.  Gillespie,  67  Cal.  582. 

i^fJoDeB  V.  Eddy,  90  Cal.  147. 
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gory  note  on  his  liability  as  such,  and  to  ask  a  decree  against  the 

mortgagor,  foreclosing  a  mortgage  given  to  secure  the  same 

I  note  by  another  party.^^    Claim  against  mortgagor  and  mort- 

j  gagee  and  persons  having  liens  may  be  united.^^®    Mortgage 

and  debt  may  be  united.  Where  a  suit  was  brought  to  fore- 
close a  mortgage  executed  by  husband  and  wife  to  secure  a 
note  made  by  the  husband  alone,  and  the  complaint  prayed  for 
judgment  against  the  husband  for  the  amount  of  the  note  and 
interest,  and  a  decree  against  both  defendants  for  the  sale  of 
the  mortgaged  premises,  it  'Was  held  that  there  was  no  mis- 
joinder of  actions,  and  the  complaint  was  not  demurrable  on 
that  ground.^*"^ 

i  2885.  Parties.  The  cause  of  action  against  the  mortgagor 
on  the  mortgage  in  such  case,  might  be  prosecuted  to  judg- 
ment, without  making  the  maker  of  the  notes  a  party.^"  Where 
certain  parties  executed  notes  and  a  mortgage  to  secure  their 
payment  to  certain  individuals  of  their  number,  suit  may  be 
brought  for  the  foreclosure  of  the  mortgage,  notwithstanding 
the  plaintiffs  in  the  suit  are  both  payors  and  payees,  mortgagors 

,  and  mortgagees.^*^^    The  right  of  the  plaintiff  to  go  into  equity 

and  foreclose  a  mortgage  given  to  secure  a  note  depends  upon 

j  the  fact  whether  he  was  really  interested  in  the  subject-matter.^" 

J  A  note  was  executed  to  0.,  as  the  agent  of  M.,  and  the  mort- 

gage to  secure  the  note  was  made  to  M.  0.,  under  a  contract 
with  L.,  was  entitled  to  one-half  of  the  note;  it  was  held  that 
0.,  having  a  right  to  the  note,  had  a  right  to  foreclose  the  mort^ 
gage.^**  It  seems  that  on  foreclosure  of  a  subsequent  mortgage, 
a  prior  mortgage  can  not  be  adjudged  to  be  discharged  without 

■  consent  of  the  prior  mortgagee.^** 

§  2336.  Several  notee.  Where  several  notes  have  been  given 
which  are  secured  by  one  mortgage,  and  the  notes  are  assigned 
to  different  persons,  the  assignor  has  a  right,  by  agreement  with 

148  Eastman  v.  Turman,  24  Cal.  382;  but  see  Sands  v.  Wood,  1 
Clarke  (la.),  263. 

i4»PnrweU  v.  Jackson,  28  Cal.  105. 

iBO  Rollins  v.  Forbes,  10  Cal.  299. 

151  Sichel  V.  Carrlllo,  42  Cal.  493. 
;  152  McDowell  V.  Jacobs,  10  Cal.  387.* 

;  168  Ord  V.  McKee.  5  Cal.  515. 

164  Id. 

166  McReynolda  v.  Munns,  2  Keyes,  215. 
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the  assignees^  to  fix  the  rights  of  the  purchasers  of  the  several 
notes  to  the  mortgage  security.**^  Where,  in  such  a  case,  the 
assignee  of  a  note,  having  the  first  right  to  the  benefit  of  the 
mortgaged  security,  forecloses  when  the  debt  falls  due,  and 
obtains  a  decree  under  which  all  the  mortgaged  property  is 
sold,  such  foreclosure  and  sale  operate  as  an  extinguishment  of 
the  mortgage.*^''  The  holders  of  the  other  notes  secured  by 
the  mortgage  have  a  right  to  redeem  from  the  sale  made  under 
such  foreclosure;  but  when  not  made  parties  to  the  action,  must 
assert  this  right  to  redeem  within  four  years,  or  it  is  barred  by 
the  Statute  of  Limitations.^** 

§  2837.  AaBifSirLee  of  mortgagee  guaranteeing  payment,  against 
mortgagor,  grantee  assuming  payment,  and  Junior  incum- 
brancers. 

Form  No.  3S9' 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  and  II.  [As  in  form  No.  55,  substituting  mortgagee's  name 
for  the  words  "  the  plaintiff.*'] 

III.  That  on  the day  of ,  18. .,  the 

defendant  [mortgagee],  by  an  instrument  in  writing  under  his 
hand  and  seal,  assigned  said  note  and  mortgage  to  plaintiff, 
which  assignment  contained  a  covenant,  of  which  the  follow- 
ing is  a  copy  [set  it  forth] . 

IV.  That  on  the day  of ,  18. .,  the 

defendants,  A.  B.  and  C.  D.,  entered  into  an  indenture  under 
their  hands  and  seals,  whereby  the  said  A.  B.  conveyed  to  said 
C.  D.  the  mortgaged  premises,  subject  to  said  mortgage,  and 
said  C.  D.  covenanted  that  he  would  pay  off  and  discharge  the 
same  as  a  part  of  the  consideration  of  said  conveyance  [or 
otherwise,  according  to  the  covenant]. 

V.  That  no  proceedings  have  been  had,  at  law  or  otherwise, 
for  the  recovery  of  said  moneys,  or  any  part  thereof. 

VI.  [Where  plaintiff  holds  other  liens.]     That  on  the 

day  o^  ,  ^® . . ,  at in  the  court  of 

,  the  plaintiff  recovered  a  judgment,  which  was 

duly  given  by  said  court  against  the  defendant  [designate 
which],  for dollars,  in  an  action  wherein  this 

iMGrattan  v.  Wiggins,  23  Cal.  16b 
iw  Id. 

issid. 

Vol.  11  — 15 
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plaintiff  was  plaintiff  [or  defendant],  and  the  said  defendant 
herein  was  defendant   [or  plaintiff];  and  which  was  on  the 

day  of   ,  18 . . ,  duly  docketed  in  the 

office  of  the  clerk  of  said  county,  so  as  to  become,  and  still 
remains,  a  lien  on  the  mortgaged  premises. 

VII.  That  the  defendants  [subsequent  incumbrancersj  have 
or  claim  some  interest  in,  or  claim  upon  said  premises,  or  some 
part  thereof,  accrued  since  the  lien  of  said  mortgage. 

Wherefore,  plaintiff  demands  judgment: 

1.  That  each  of  the  defendants,  and  all  persons  claiming 
under  them,  or  either  of  them,  subsequent  to  the  execution  of 
said  mortgage  upon  said  premises,  may  be  foreclosed  of  all 
right,  claim,  or  equity  of  redemption,  or  other  interest  in  said 
mortgaged  premises,  and  every  part  thereof. 

2.  That  the  same  be  sold,  and  the  proceeds  applied  to  the 
I  payment  of  the  costs  and  expenses  of  this  action,  and  the 
i  amount  due  on  said  bond  and  mortgage,  and  the  amount  of  said 
I  premium  and  insurance  [and  of  said  judgment],  with  interest 
I                         on  said  moneys  up  to  the  time  of  such  payment. 

r  3.  That  the  defendant  [mortgagor]  may  be  adjudged  to  pay 

any  deficiency  that  may  remain  after  applying  all  of  said  moneys 
so  applicable  thereto.^*^* 

§  8838.  Action  by  aBsignees.    Where  an  assignment  of  a  note 

and  mortgage  has  been  made  to  plaintiffs  to  indemnify  ihem  as 

;  sureties  on  a  bail  bond  for  the  assignor,  and  where  suit  is 

then  pending  on  such  bond,  it  is  proper  for  them,  as  such  as- 
signees, to  institute  suit  on  the  note  and  mortgage;  and  a  decree 
of  foreclosure  in  such  case,  with  directions  to  pay  the  money 
into  court  to  await  the  further  decree  of  the  court,  is  proper, 
or  at  least,  there  is  no  error  in  such  a  decree  to  the  prejudice 
of  the  defendants.^^  If  a  mortgage  is  assigned  by  the  mort- 
gagee to  another  party,  as  a  pledge  for  the  payment  of  a  debt 
due  to  the  other  party  by  the  mortgagee,  it  is  not  an  improper 
I  joinder  of  several  causes  of  action  for  the  assignee  to  unite  in 

!  the  same  action  his  claim  against  the  mortgagor  and  mortgagee^ 

I  and  persons  having  liens  or  incumbrances  upon  the  mortgaged 

property,  and  make  them  all  parties.*^^ 

•  iWThls  form  is  from  Abbott's  Forms,  No.  681* 

i«>  Hunter  v.  Levan,  11  Cal.  11. 
i«  Farwell  v.  Jackson,  28  Cel.  105. 
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§  2330.  Avexmeiit  of  assigximftnt.  In  a  forecloBure  action, 
the  complaint  alleged  that  the  mortgage  was  executed  and  de- 
livered to  one  P.;  that  he  was  since  deceased,  and  that  his  wife, 
having  been  qualified  as  his  executrix,  had  duly  assigned  the 
same  to  the  plaintiff;  that  it  was  owned  and  held  by  him  by 
virtue  of  the  assignment.  The  answer  denied  that  the  mort- 
gage was  owned  by  the  plaintiff  by  virtue  of  the  assignment,  or 
that  he  was  the  lawful  owner  of  it.  On  the  trial,  the  plaintiff 
produced  a  mortgage  in  which  the  mortgagee  was  named  as 
"  P.,  acting  administrator  of  the  estate  of  D.; "  it  was  held,  that 
evidence  on  behalf  of  defendants  to  show  that  the  mortgage  was 
taken  to  secure  a  debt  due  to  the  estate  of  "  D.,"  and,  therefore, 
that  the  executrix  had  no  title  to  it,  was  admissible.^^ 

i  8340.  For  redemption  of  real  property. 

Form  No.  560. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of    ,  18..,  he 

executed  to  the  defendant  a  mortgage  upon  certain  real  prop- 
erty in  the  city  of ,  in  the  county  of , 

described  as  follows   [describe  it],  to  secure  the  payment  of 

dollars  in years,  with  interest  at 

per  cent,  per  annum,  payable  [half  yearly]. 

II.  That  on  the   day  of  ,  18 . .,  he 

tendered  to  the  defendant dollars,  being  the  prin- 
cipal of  the  said  mortgage,  with  interest  from  the  date  thereof 
to  that  time,  and  requested  the  defendant  to  acknowledge  satis- 
faction for  the  same,  but  he  refused  to  do  so. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  That  he  be  allowed  to  redeem  the  said  mortgage,  upon 
paying  to  the  defendant  the  amount  due  thereon. 

2.  That  upon  such  pa3rment  the  defendant  satisfy  the  said 

i«3  Renand  v.  Gonselyea,  7  Abb.  Pr.  105;  reversing  S.  G.»  5  Id.  846; 
see,  further,  as  to  averment  of  assl^niment,  Preston  v.  Lougliran,  68 
Hun.  210;  Rose  v.  Meyer,  1  How.  Pr.  (N.  S.)  274.  An  allegation  tbat 
a  mortgage  has  been  assigned  to  the  plaintiff,  coupled  with  an  aver- 
ment tbat  the  plaintiff  is  the  holder  and  owner  of  the  notes  secured 
by  the  mortgage,  sufficiently  shows  title  to  the  notes,  as  well  as 
mortgage,  in  the  plaintiff,  although  the  noton  and  mortgage  appear 
to  be  payable  to  another  person.    Fisher  v.  Bouisson,  3  N.  Dak.  493. 
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mortgage  of  record,  that  plaintiff  recover  his  costs  herein,  and 
for  other  and  further  proper  relief.^^ 

I  2841.  Action  to  redeem  —  tender.  A  subsequent  party  in 
interest,  whether  by  way  of  mortgage,  lease,  or  judgment,  can 
not  on  motion  obtain  a  right  to  redeem  and  have  the  property 
conveyed  to  him  by  a  purchaser.  The  only  remedy  in  such  a 
case  is  by  an  action  seeking  to  enforce  such  right  to  redeem; 
and  in  such  an  action  the  rights  of  all  other  parties  can  be  pro- 
tected.^** Although  a  power  of  sale  mortgage  authorizes  the 
mortgagee  or  his  assignee  to  become  the  purchaser  at  the  sale, 
yet  if  he  fails  in  the  utmost  diligence  in  protecting  the  rights 
of  the  mortgagor,  the  mortgagor  will  be  allowed  to  redeem***^ 
The  plaintiff,  in  an  action  to  redeem  a  mortgage,  need  not  al- 
lege or  prove  a  tender  of  the  amount  due  upon  the  mortgage 
debt  previous  to  the  commencement  of  the  action.^^ 

i  2342.  By  a  lessee. 

Form  No.  $61, 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of   ,  18 . . ,  the 

defendant  [mortgagor],  being  the  owner  in  fee  of  the  follow- 
ing described  premises,  leased  the  same  to.  the  plaintiff  by  an 

168  For  the  form  of  a  complaint  to  ascertain  and  declare  the 
rights  of  adverse  claimants  to  real  property,  to  allow  redemption 
from  a  mortgage,  to  restrain  foreclosure  of  a  mortgage,  and  for  the 
appointment  of  new  trustees  under  a  trust  deed  to  till  the  place 
of  trustees  who  had  renounced,  see  Woodgate  v.  Fleet,  9  Abb.  Pr. 
222. 

iM  Douglass  V.  Woodworth,  51  Barb.  79.  One  can  not,  against 
t|  his  consent,  be  deprived  of  the  right  of  redemption,  without  due 

process  of  law.    Sellwood  v.  Gray,  11  Oreg.  534, 

165  Montague  v.  Dawes,  14  Allen,  369;  see  Hahn  v.  Pindell,  3 
Bush,  189,  193. 

lee  Daubenspeck  v.  Piatt,  22  Cal.  330.  Redemption  will  be  de- 
creed on  no  other  terms  than  the  payment  of  the  mortgagee's  claim 
In  full.  Cuddeback  v.  Detroy,  61  Cal.  80.  But  the  mortgagee  can  not, 
as  a  general  rule,  require  as  a  condition  precedent  of  redemption 
from  a  mortgage  by  deed  absolute,  the  payment  of  any  other  debt 
not  secured  by  the  deed,  and  not  a  lien  upon  the  land.  Mahoney 
V.  Bostwick,  96  Cal.  53;  31  Am.  St.  Rep.  175.  A  junior  incum- 
brancer, in  redeeming  from  a  senior  mortgage,  must  pny  the  full 
amount  of  the  mortgage  debt,  although  he  seeks  to  redeem  but  a 
part  of  the  mortgaged  premises.  Spurgin  v.  Adamson,  62  Iowa, 
661. 
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indenture  dated  on  that  day,  a  copy  of  which  is  annexed  as  a 
part  of  this  complaint;  and  that  by  virtue  of  said  lease  the 
plaintiff  entered  upon,  and  ever  since  has  been,  and  still  is  in 
possession  of  said  premises,  and  is  vested  with  the  unexpired 
term  thereof;  which  premises  are  described  as  follows  [de- 
scription]. 

II.  That  on  the day  of ,  18. .,  said 

[mortgagor]  made  to  the  defendant  [mortgagee]  a  mortgage 

upon  the  same  premises  to  secure dollars,  payable 

on  the day  of \ ,  18 . . 

III.  That  on  the  said  last-named  day  the  mortgage  became 
due,  but  has  not  been  paid;  and  that  said  [mortgagee]  has 
commenced  an  action  to  foreclose  the  same  for  such  default. 

IV.  That  on  the day  of ,  18. .,  the 

plaintiff  tendered dollars  to  said   [mortgagee], 

being  the  amount  due  on  said  mortgage,  with  interest,  and 
the  costs  of  said  action  [or  proceeding]  up  to  that  time,  in 
redemption  of  said  mortgage,  and  has  ever  since  been  ready  and 
willing  to  pay  the  same;  and  did  then  request  him  to  assign 
the  same  to  the  plaintiff,  but  he  refused  so  to  do. 

Wherefore  the  plaintiff  demands  judgment  that  he  b^  allowed 
to  redeem  the  said  mortgage  upon  paying  to  the  defendant 
[mortgagee]  the  amount  due  upon  the  mortgage;  and  that, 
upon  such  pajrment,  the  defendant  by  an  assignment  duly 
executed  and  acknowledged  by  him,  assign  said  bond  and  mort- 
gage to  the  plaintiff.^*^ 

f  8S4d.  Accounting  and  redemption.  In  a  bill  for  an  ac- 
counting and  redemption,  a  distinct  offer  to  pay  the  amount 
due  is  not  necessary.-  The  form  is,  that,  on  the  payment  of 
what,  if  anything,  shall  be  found  due,  the  mortgagee  may  be 
decreed  to  deliver  possession,  etc.**® 

f  8344.  ICecbanics'  liens  —  common  form  ^~  contractor  against 


V    Farm  No,  562, 

[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the day  of ,  18. .,  plain- 
tiff and   defendant   entered   into   an   agreement   in   writing, 

i«7The  above  form  Is  from  Abbott's  Forma,  No.  686. 
itt  Qufn  V.  Brittaln,  1  Hoffm.  Gh.  (N.  Y.)  353;  and  see  Barton  ▼. 
May,  3  Sandf.  Ch.  450;  Poeten  v.  Miller,  60  Wis.  404. 
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whereby  the  plaintiff  agreed  to  fumiah  the  material  and  erect 
for  the  defendant  a  certain  building  upon  the  lands  hereinafter 
described,  and  that  the  defendant  agreed  to  pay  him  thwefor 

the  sum  of dollars  upon  the  completion  thereof, 

a  copy  of  which  said  agreement  is  hereto  attached  and  made 
part  of  this  complaint.  And  the  plaintiff  avers  that  he  com- 
pleted said  building,  under  said  contract,  on  the day 

of ,  18. .,  and  that  he  has  fully  kept  and  per- 
formed the  said  agreement  in  all  things  to  be  by  him  kept  and 
performed,  but  the  said  defendant  has  not  paid  the  said  sum 

of dollars,  mentioned  in  said  agreement,  nor  any 

part  thereof. 

II.  That  the  lands  upon  which  said  building  was  so  erected 
under  said  contract,  are  described  as  follows,  to-wit  [insert  such 
description  as  would  be  proper  in  a  mortgage].  And  he  avers 
that  the  whole  thereof  is  required  for  the  convenient  use  and 
occupation  of  said  building. 

III.  That  at  the  date  of  said  contract,  the  defendant  was  the 
owner,  and  reputed  owner,  of  the  lands  hereinbefore  described; 
and  ever  since  has  been,  and  now  is  the  owner  and  reputed 
owner  of  said  land  and  the  said  building  so  erected  thereon. 

IV.  That  the  plaintiff  began  to  furnish  material  for  said 
building  and  to  perform  labor  thereon,  under  said  contract,  on 

the day  of ,  18 . . ,  and  that  all  the  said 

materials  were  furnished  and  the  said  building  erected  between 

that  day  and  the   day  of   ,  18 . . ,  on 

which  last-named  day  said  building  was  completed. 

V.  That  on  the day  of  ^. .,  18. .,  tho 

plaintiff  for  the  purpose  of  securing  and  perfecting  a  lien  for 
the  moneys  so  due  him  as  aforesaid,  under  said  contract,  upon 
the  building  and  lands  hereinbefore  described,  under  the  pro- 
visions of  chapter  II,  of  title  IV,  of  the  Code  of  Civil  Pro- 
cedure of  the  state. of  California,  filed  for  record  in  the  office 

of  the  recorder  of  the  said  county  of his  claim 

thereof,  duly  verified  by  him,  a  copy  of  which  is  hereto  <ittached, 
marked,  exhibit  "B,"  and  made  part  of  this  complaint;  and 
which  said  claim  was  thereafter,  on  the  same  day,  duly  recorded 
in  said  office,  in  a  book  kept  therein  for  that  purpose,  to-wit, 
in  book of  liens,  at  page 

VI.  That  plaintiff  paid  for  verifying  and  recording  said  lien 
the  sum  of dollars. 


» 
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YU.  That  dollars  is  a  reasonable  attorney's 

fee  to  be  allowed  to  the  plaintiff  in  this  action. 

Wherefore  the  plaintiff  prays  judgment  against  the  defend- 
ant for  the  sum  of dollars,  remaining  unpaid  for 

said   labor  and   materials,   and   for   costs   of   suit,   including 

dollars  paid  for  verifying  and  recording  said  lien 

Bud dollars  as  attome/s  fees  herein;  that  said 

sum  of dollars,  and  the  costs  herein  be  adjudged 

a  lien  upon  the  lands  and  premises  hereinbefore  described;  that 
said  land  and  premises  may  be  sold  under  the  order  and  decree 
of  this  court,  and  the  proceeds  thereof  be  applied  to  the  pay- 
ment of  the  costs  of  this  suit  and  the  sum  so  found  due  to  the 
plaintiff,  and  that  he  have  execution  for  any  deficiency,  and 
for  other  and  further  proper  relief. 


Attorney  for  Plaintiff.*** 
[Vekipication.] 

$  Sd45.  Alteration  in  building.  Changing  the  form  or 
structure  of  a  building,  or  its  alteration  to  adapt  it  to  other 
than  its  original  uses,  brings  it  within  the  statute. ^'^^ 

f  2346.  Credits  and  offsetfl.  The  words  "  payments  and  off- 
sets" are  substantially  equivalent  to  the  words  ^'credits  and 
offsets.''*" 

fi  2847.  Complaint  by  subcontractor.  In  New  York,  where 
the  proceeding  is  by  a  subcontractor,  his  complaint  must  aver 
that  the  labor  or  materials  were  furnished  in  conformity  with 
the  contract  between  the  owner  and  the  original  contractor.*^* 

i«  The  above  form  is  drawn  under  the  California  statutes.  The 
provisions  of  the  California  Code  of  Civil  Procedure  are  applicable 
to,  and  constitute  the  rules  of  practice  in  these  actions,  except  as 
otherwise  provided,  in  the  chapter  relating  to  mechanics'  liens: 
See  §  1198.  New  trials  and  appeals  are  also  governed  by  the  Code 
of  Civil  Procedure,  with  the  same  exception.  Id.,  S  1199.  The 
general  features  of  the  present  law  were  held  constitutional  in 
Hicks  V.  Murray,  43  Cal.  521,  and  Quale  v.  Moon,  48  id.  47a 

iTO  Donahue  v.  Cromartie,  21  Cal.  86. 

iTi  Preston  v.  Sonora  Lodge,  39  Cal.  119. 

iwBroderick  v.  PolUon,  2  B.  D.  Smith,  554;  Quinn  v.  Mayer, 
etc.,  of  New  York,  id.  558;  see,  also,  Cunningham  v.  Jones,  4  Abb. 
Pr.  433;  Doughty  v.  Devlin,  1  E.  D.  Smith,  625;  Kennedy  v.  Paine, 
Id.  661;  Cronk  v.  Whittaker,  id.  647;  Hauptman  v.  Halsey,  id.  668; 
and  compare  Rlcker  v.  Shadt,  5  Tex.  Civ.  App.  460;  Teahen  v.  Nel- 
son, 6  Utah,  363;  Ditto  v.  Jackson,  3  Col.  App.  281. 
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The  complaint  must  show  that  the  claimant  has  taken  the 
requisite  steps  to  create  a  lien.*''* 

§  2348.  ConBtruction  of  averment.  The  reasonable  construc- 
tion of  an  allegation  in  a  complaint,  that  ^'  plaintiff  furnished 
the  material  between  the  6th  day  of  April,  1862,  and  the 
28th  day  of  June,  1862,"  is,  that  the  plaintiflE  com- 
menced furnishing  the  materials  on  the  6th  day  of  April,  and 
continued  furnishing  the  same  from  time  to  time  up. to  June 
28th.i^* 


§  2349.  Description  of  premiMB.  A  complaint  is  sufEicient 
if  it  describes  the  premises  sufficiently  to  enable  the  sheriff  to 
determine  beyond  a  doubt  the  premises  to  be  sold;  and  the 
street  number  of  the  premises  should  be  shown,  or  the  plain- 
tiff^s  ignorance  of  it  averred.*^  The  employees  of  the  con- 
tractor have  no  lien  on  the  building  as  principals.*^®  The  fol- 
lowing notice  of  a  mechanic's  lien  does  not  contain  such  a  de- 
scription of  the  premises  as  the  statute  contemplates:  "  A 
dwelling-house  lately  erected  by  me  for  J.  W.  Connor,  situated 
on  Bryant  street,  between  Second  and  Third  streets,  in  the  city 

of  San  Francisco,  on  lot  No "    The  fact  that  Connor 

owned  no  other  building  on  that  street  would  not  cure  the 
defect  1" 

ITS  Foster  y.  Poillon,  2  E.  D.  Smith,  556;  Gonkright  v.  Thompson, 
1  Id.  661. 

174  McOea  v.  Craig,  23  Gal.  522.  The  omission  to  aUege  in  the 
complaint  the  time  when  the  building  was  commenced  is  cured  by 
the  allegation  that  the  lien  of  the  defendants  accrued  subsequently 
to  the  lien  of  the  plaintiff.  This  allegation,  if  denied,  presents  an 
issue  under  which  all  evidence  as  to  the  time  when  the  building 
was  commenced,  would  be  admissible.  Rust-Owen  Lumber  Co.  t. 
Fitch,  3  S.  Dak.  213.  Allegation  of  date  of  completion  of  building. 
See  Oohn  y.  Wright,  80  Gal.  86. 

176  For  description  of  premises  in  real  action,  see  Gal.  Code  C. 
P.,  I  466;  Duffy  v.  McManus,  3  E.  D.  Smith,  657;  S.  C,  4  Abb.  Pr. 
482;  I  2298,  ante. 

176  Dare  v.  Sellers,  27  Cal.  588. 

177  Montrose  v.  Conner,  8  Gal.  344;  but  see  Springer  v.  Keyser* 
6  Whart  187;  Harker  y.  Goorad,  12  Serg.  &  B.  301;  14  Am.  Dec. 
691;  Tibbetts  y.  Moore,  23  Gal.  212.  Insufficient  description.  See 
Hendy  y.  Pacific  Gable  Co.,  24  Oreg.  152.  Sufflcleut  description. 
See  Willamette  S.  M.  Go.  y.  Kremer,  94  Gal.  205;  Whiteside  y. 
Lebcher,  7  Mont  493;  Lignoekl  y.  Crooker  (Tex.  Ciy.  App.),  22  S. 
W.  Rep.  774. 
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I  2350.  Interest  of  third  parties.  The  rights  and  interest 
of  third  parties,  purchasers  and  inciunbrancers,  prior  to  the 
suit,  are  affected  only  in  a  similar  degree  as  upon  a  foreclosure 
of  a  mortgage- 

I  2350a.  Ownership  —  interest  in  the  premises.  Where  a 
complaint  to  enforce  a  mechanic's  lien  alleges  that,  at  the  time 
the  materials  were  furnished,  a  certain  party  was  the  owner  and 
reputed  owner  of  the  land,  and  seeks  to  subject  the  interest  of 
such  owner  to  the  lien,  but  the  lien  notice,  upon  which  the  ac- 
tion is  founded,  alleges  that  the  materials  were  furnished  at 
the  instance  and  request  of  another  party,  the  interest  of  the 
latter  not  being  described,  the  complaint  does  not  state  a  cause 
of  action  against  either.*''*  TJnd^r  the  laws  of  South  Dakota, 
an  averment  in  the  complaint  as  against  persons  made  defend- 
ants, other  than  the  owner  of  the  premises  sought  to  be  charged 
with  the  lien,  that  they  have,  or  claim  to  have,  some  interest 
in  or  lien  upon  the  premises,  which  lien  or  interest,  if  any, 
accrued  subsequently  to  the  lien  of  the  plaintiff,  is  sufficient, 
and,  if  such  defendants  have  any  interest  in  or  lien  upon  the 
premises,  they  must  set  it  out  if  they  desire  to  defend  the 
action.*^  A  complaint  to  foreclose  a  aechanic's  lien  which 
makes  the  assignee  of  the  estate  of  the  person  to  whom  the 
materials  were  furnished  a  party,  and,  without  describing  him 
as  assignee,  merely  alleges  that  he  has  some  interest  in  the 
premises,  must  be  interpreted  as  directed  against  such  party's 
interest  in  his  personal  capacity,  and  not  as  assignees.*®* 

8  2351.  Jorisdietion.  The  proceeding  to  enforce  a  me- 
chanic's lien  under  the  California  law  of  1861  is  a  special  case, 
and  County  Courts  have  jurisdiction.*®^ 

178  Whitney  v.  Higgins,  10  Cal.  547;  but  see  Cal.  Code  a  P., 
«  1186. 

1T»  Cutter  V.  Stlregel.  4  Wash.  St  346. 

ISO  Rust-Owen  Lumber  Co.  v.  Fitch,  3  S.  Dak.  213. 

181  Qninby  v.  Slipper,  7  Wash.  St.  475;  38  Am.  St.  Rep.  80©. 

issMcNlel  V.  Boriand,  23  Cal.  144.  Otherwise,  under  California 
Code  of  Civil  Procedure,  Superior  Courts  now  have  exclUBiye  juris* 
diction.  In  New  Mexico,  there  is  concurrent  Jurisdiction  in  law 
and  equity  on  the  subject  of  the  enf<Mrcement  of  liens.  Hobbs  v. 
Spiegelberg,  3  N.  Mex.  222.  The  proceeding  to  enforce  a:  me- 
chanic's lien  must  be  taken  upon  the  equity  side  of  the  court. 
Flnane  v.  Imp.  Co.,  3  N.  Mex.  266;  Straus  v.  Fihane,  id.  260; 
Rupe  V.  Lumber  Assn.,  id.  261.  The  proceeding  is  equitable  in 
its  nature.    Williams  \.  Canal  Co.,  13  Col.  469. 
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§  2351a.  Notice  of  lien  —  allegationB.  It  must  affirmatively 
appear  from  the  complaint,  in  a  suit  to  foreclose  a  mechanic's 
or  laborer's  lien,  that  the  notice  filed  contained  all  the  essential 
provisions  required  by  statute.*®  The  plaintiflE  must,  in  his 
complaint,  allege  everything  essential  to  the  existence  and  es- 
tablishment of  his  claim,  and  by  allegations,  both  specific  and 
general,  bring  himself  literally  within  the  terms  of  the  statute.*^ 
A  bill  to  enforce  a  mechanic's  lien  on  railroad  property,  re- 
ferring to  the  notices  filed,  as  prescribed  by  statute,  and  setting 
out  in  detail  the  work  and  labor  performed  and  materials  fur- 
nished, is  sufficient,  though  it  does  not  specifically  set  out  the 
particular  items  stated  in  the  notice.*®*  Section  1187  of  the 
Code  of  Civil  Procedure  of  California  requires  the  claimant  of 
a  mechanic's  lien  to  state  th^  name  of  the  owner  or  reputed 
owner,  if  known,  of  the  property  to  be  charged  with  the  lien, 
but  if  the  names  are  not  known,  the  claim  filed  is  sufficient 
under  the  statute  if  it  is  silent  upon  the  subject.  And  a  com- 
plaint to  foreclose  a  mechanic's  lien  sufficiently  avers  notice  to 
the  owner  of  land  of  the  construction  of  the  building  if  it  al- 
leges that  the  building  was  constructed  upon  said  lands  with  the 
knowledge  of  each  of  said  defendants,  the  owner  of  the  land 
being  one  of  the  defendants.*®* 

S  2352.  Iiabor.  Services  rendered  in  cooking  for  the  men 
employed  in  constructing  a  building  are  not  performed  on  the 
building,  and  are  not  within  the  provisions  of  the  statute.*®^ 

188  piiz  V.  Kmingsworth,  20  Oreg.  432;  Wagner  v.  Hansen,  lOa 
Cal.  104;  Texas,  etc.,  R.  R.  Co.  v.  Orman,  3  N.  Mex.  365. 

184  Arkansas  River,  etc.,  Canal  Co.  v.  Flinn,  3  Col.  App.  381; 
Monat  Lumber  Co.  ^.  Freeman,  7  Id.  152;  Curtis  v.  Sustanovlch, 
26  Oreg.  107;  Cook  v.  Brick  Co.,  98  Ala.  409.  Sufficient  notice  of 
Hen.  See  Allen  v.  Rowe,  19  Oreg.  188.  Insufficient  notice  of  lien. 
Bee  Anderson  v.  Bingham,  1  Col.  App.  222. 

185  Texas,  etc.,  R.  R.  Go.  v.  Orman,  3  N.  Mex.  365. 

isaWest  Coast  Lumber  Co.  v.  Newkirk,  80  Cal.  275;  and  see 
Corbett  v.  Chambers,  109  id.  178;  Reed  v.  Norton,  90  id.  696; 
Leiegne  v.  Schwarzler,  67  How.  Pr.  130. 

187  McCormick  v.  Los  Angeles  W.  Co.,  40  Cal.  187.  Labor  per- 
formed or  materials  furnished  for  other  purposes  than  those  speci- 
fied in  the  Lien  Act  can  not  be  made  the  foundation  of  a  lien. 
Arkansas  River,  etc.,  Canal  Co.  v.  Nelson,  4  Col.  App.  438.  But 
cartage,  which  Is  a  portion  of  the  cost  of  materials  furnished  for 
the  construction  of  a  building,  may  be  properly  allowed  as  part  of 
the  value  of  the  materials  furnished,  upon  foreclosure  of  a  me- 
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§  2358.  Lien  — nature  of.  A  mechanic's  lien  is  in  the  nature 
of  a  mortgage^  is  a  charge  on  the  land  and  mere  incident  to  the 
•debt,  and  will  not  pass  except  by  an  assignment  of  the  debt.^^ 

§  2354.  Limitation.  If  the  time  has  expired  for  the  enforce- 
ment of  the  lien,  the  plaintiff  is  not  entitled  to  a  judgment.^^ 

S  0355.  Materialman,  In  a  suit  by  a  materialman  to  en- 
force a  lien  against  a  building  for  lumber  sold  to  the  contractor, 
it  must  be  averred  and  proved  that  the  lumber  was  expressly 
furnished  for  the  building  in  question,  and  it  is  not  sufficient  to 
show  that  it  was  used  in  such  building.^^  So,  a  materialman  is 
only  entitled  to  be  paid  from  that  portion  of  the  contract  price 
which  remains  due  and  unpaid  to  the  contractor  by  the  owner 
when  the  materialman  files  his  lien.^®^  And  where  the  com- 
plaint fails  to  allege  that  anything  is  due  from  the  owner  to  the 
original  contractor  when  the  plaintiff's  lien  was  filed,  it  does  not 
contain  a  statement  of  a  cause  of  action.  ^^ 

I  2356.  Haterials.  Liens  for  materials  and  for  labor  are  on 
the  same  footing.^**  The  complaint  must  show  not  only  that 
the  materials  were  used  in  the  construction  of  the  building, 
but  that  they  were  furnished  under  an  express  contract  for  that 
particular  building  on  which  the  lien  is  claimed.*®*  Materials 
are  furnished  when  they  are  delivered,  or  are  ready  for  delivery 
at  the  place  agreed  upon  by  the  contract.**    One  who  loans 

chanlc's  lien  therefor.  West  Coast  Lumber  Go.  v.  Newkirk,  80 
Cal.  275.    Extent  of  lien.    See  Tunis  v.  Park  Assn.,  98  id.  285. 

issRitter  V.  Stevenson,  7  Cal.  389;  see  Booth  v.  Pendola,  88  id. 
36.  The  rale  that  the  assignment  of  a  debt  carries  with  it  the 
ilen  by  which  it  is  secured,  if  applicable  at  all  to  a  mechanic's  lien, 
does  not  apply,  where,  at  the  time  of  the  assignment  of  the  debt 
of  a  laborer  or  materialman,  the  assignor  had  merely  a  personal 
right  to  create  a  lien  by  complying  with  the  statute.  Mills  v. 
La  Verne  Land  Co.,  97  Cal.  254;  33  Am.  St.  Rep.  168. 

ISO  Green  v.  Jackson  Water  Co.,  10  Cal.  374;  see  Code  O.  P., 
f  1190. 

i«o  Bottomly  v.  Grace  Church,  2  Cal.  90. 

iM  Rosekranz  v.  Wagner,  62  Cal.  154. 

192  Turner  v.  Strenzel,  70  Cal.  28;  see  Russ  Lumber,  etc.,  Co.  v. 
Oarretson,  87  id.  589. 

iw  Moxley  v.  Shepard,  3  Cal.  64. 

iM  Bottomly  v.  Grace  Church,  2  Cal.  91;  Houghton  v.  Blake,  5 
id.  240;  Holmes  v.  Ricket,  56  id.  310;  38  Am.  Rep.  54;  Patent 
Brick  Co.  v.  Moore,  75  Cal.  205;  Cohn  v.  Wright.  89  id.  86. 

195  Tlbbetts  V.  Moore,  23  Cal.  214. 
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money  to  pay  for  material  and  labor  has  no  lien.^^  Materials 
furnished  are  exempt  from  execution  or  attachment  except  for 
the  purchase  money. ^®^  An  allegation  in  the  complaint  and 
a  finding  as  to  the  Talue  of  labor  done  and  materials  furnished 
to  a  contractor  for  the  erection  of  building  under  void  unre- 
corded contracts  is  essential  to  support  a  judgment  of  fore- 
closure of  a  lien  therefor,  and  it  is  not  sufficient  to  allege  merely 
what  amounts  the  contractor  agreed  to  pay  for  the  labor  and 
materials  furnished  for  each  building.*** 

§  2357.  Name  of  person.  The  name  of  the  person  by  whom 
the  claimant  was  employed,  or  to  whom  he  furnished  the  ma- 
terial, must  be  stated.*®* 

§  52858.  Notice  of  terms  of  contract.  If  subcontractors,  ma^ 
terialmen,  or  laborers  furnish  material  or  labor  in  the  construc- 
tion of  a  building  or  work,  relying  upon  their  right  of  lien 
under  the  statutes  as  seciu*ity  for  their  pay,  they  must  be  held 
to  know  the  terms  to  which  the  right  is  subordinate,  and  upon 
which  lien  can  be  secured,  and  to  a  strict  compliance  M'ith  these 
terms.^^  All  such  persons  are  presumed  to  have  notice  of  the 
contract,  a  knowledge  of  its  terms,  and  of  the  rights  and  obliga- 
tions of  the  parties  thereto.^*  A  complaint  in  an  action  to  en- 
force a  mechanic's  lien,  which  proceeds  upon  the  theory  that 
there  was  no  valid  written  contract  for  the  erection  of  the  build- 
ing, but  that  the  plaintiffs  dealt  directly  with  the  owner  of  the 
building  and  that  he  is  liable  for  the  whole  of  their  claims, 
will  not  warrant  a  judgment  based  upon  findings  that  there 
was  such  a  contract  and  that  the  plaintiffs  dealt  directly  with 
the  contractor  and  not  with  the  owner.*^ 

S  52858a.  Complaint  —  requisites  of  —  in  general.  To  entitle 
the  plaintiff  to  judgment  foreclosing  a  mechanic's  lien,  all  the 
material  facts  which  entitle  him  to  such  relief  must  be  stated 

iw  Godeffroy  v.  CaldweU,  2  Cal.  491. 

iviCal.  Code  C.  P.,  §  1196. 

iw  Booth  V.  Pendola,  88  Cal.  36. 

iwCode  C.  P.,  §  1187;  Wood  v.  Wrede,  46  Oal,  657;  Malone  t. 
Mining  Co.,  76  Id.  578. 

aoo  Henley  v.  Wadsworth,  38  Cal.  356. 

aoiid. 

903iteed  V.  Norton,  99  Cal.  617;  compare  Hinckley  y.  Field's  Bis- 
cuit, etc.,  Co.,  91  id.  136. 
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in  the  complaint,  and  when  an  allegation  essential  to  a  r^ 
covery  is  absolutely  wanting,  an  appellate  court  will  not  jper- 
mit  a  judgment  by  default  to  stand.*^  The  contract  stated  in 
the  notice  of  lien  must  be  the  same  in  all  essentials  as  the  con- 
tract stated  in  the  complaint.  And  the  variance  is  fatal  if  the 
complaint  is  on  a  quantum  tneruit,  and  the  contract  stated 
in  the  notice  is  for  a  fixed  price.*^  And  where  the  complaint 
alleged,  and  the  claim  of  lien  stated,  that  the  work  was  done 
under  a  contract  by  which  the  claimant  was  employed  to  do 
the  work  at  an  agreed  price,  but  the  evidence  of  the  plaintiff 
showed  that,  except  as  to  one  small  item,  there  was  no  agreed 
price  for  any  of  the  work,  the  variance  was  held  fatal.^^  The 
contents  of  the  claim  of  lien  may  be  pleaded  by  attaching  a 
copy  thereof  to  the  complaint  and  making  it  a  part  thereof  by 
apt  reference.^**  Where  several  mechanics'  liens  are  united  in 
one  complaint,  and  there  is  a  distinct  statement  of  the  facts  as 
to  each  lien,  there  is  a  sufficient  separate  statement  of  each 
cause  of  action,  though  they  are  not  numbered  or  otherwise 
formally  designated.*^ 

S  2858b.  Hiner'B  lien  —  averment  of  nonpayment.  In  an  ac- 
tion to  foreclose  a  miner's  lien,  an  allegation  that  the  defendant, 
for  whom  the  plaintiff  performed  the  services  for  which  the  lien 
was  filed,  has  paid  to  the  plaintiff  no  part  of  the  amount  due 
therefor,  and  that  the  same  is  now  due  and  owing  to  the  plain- 
tiff from  the  defendant,  is  a  suflBicient  averment  of  nonpayment, 
in  the  absence  of  a  demurrer.*^ 

{  2858c.  Complaint  —  change  of  cause  of  action.  A  com- 
plaint in  an  action  by  a  contractor  to  enforce  a  mechanic's  lien, 

aos  Arkansas  River,  etc.,  Canal  Co.  v.  Nelson,  4  Col.  App.  438; 
see  §  2350a,  ante*  But  no  allegation  need  be  inserted  iu  a  complaint 
for  the  foreclosure  of  a  mechanic*s  lien  relative  to  the  claim  of  the 
plaintiff  for  attorney's  fees,  and  an  allegation  on  that  subject,  if 
made,  does  not  bind  the  party  making  it,  and  an  issue  made  by 
the  pleadings  on  that  question  is  immaterial,  and  the  court  need 
not  find  upon  it.  Clancy  v.  Plover,  107  Cal.  272;  and  see  Life  Ins. 
Co.  V.  Fisher,  106  id.  224. 

204  Malone  v.  Mining  Co.,  76  Cal.  578. 

a»  Wagner  v.  Hansen,  108  Cal.  104. 

»e  Russ  Lumber,  etc.,  Co.  v.  Garrettson,  87  Cal.  589. 

»7  Booth  V.  Pendola,  88  Cal.  36;  and  see  Green  v.  Clifford,  94 
id.  49;  Malone  v.  Mining  Co.,  76  Id.  578. 

aos  Palmer  v.  Uncas  Mining  Ck>.,  70  Cal.  614. 
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in  which  the  special  contract  between  the  contractor  and  owner 
of  the  building  is  stated^  can  be  changed  by  amendment  into 
an  action  on  the  contract,  which  may  be  counted  on  specially, 
or  the  common,  counts  in  assumpsit  may  be  used,  in  accordance 
with  the  general  rules  applicable  to  such  courts.** 

§  2d58d.  Complaint  —  foreclosure  of  seed  lien.  Under  the 
statute  of  North  Dakota  (Comp.  Laws,  §  5490)  authorizing  a 
seed  lien,  the  "account  in  writing**  must  embrace  a  descrip- 
tion of  the  land  on  which  the  seed  has  been  or  is  to  be  planted. 
And  where,  in  an  action  to  foreclose  such  lien,  the  complaint 
shows  aflSrmatively  that  the  land  is  not  described  in  the  account 
in  writing  which  was  filed,  such  complaint  fails  to  state  a  cause 
of  action  so  far  as  the  lien  is  concerned.^® 

§  2358e.  The  same  —  foreclosure  of  logger's  lien.  In  an  ac- 
tion to  enforce  a  logger^s  lien,  under  the  California  statute 
(act  of  March  30,  1878,  as  amended  by  act  of  April  12,  1880, 
the  complaint  must  allege  that  something  was  due  from  the 
defendant  to  the  original  contractor  when  the  lien  of  the  plain- 
tiff was  filed,  or  that  the  defendant  was  notified  or  had  knowl- 
edge of  the  claim  of  the  plaintiff  prior  to  the  payment  in  full 
of  the  amount  due  to  the  original  contractor  imder  the 
contract.**^ 

I  2359.  Parties  intervening.  Persons  having  a  lien  by 
mortgage  upon  the  property  have  no  right  to  intervene.***  An 
intervention  within  six  months  is  as  much  a  compliance  with 
the  act  as  the  original  suit.**^  But  where  the  suit  haj^  been 
pending  for  some  time,  and  the  application  to  intervene  was 
made  just  as  plaintiff  was  taking  judgment,  it  is  properly  re- 
fused.21* 


§  2860.  Parties  plaintiff.  Materialmen  and  mechanics  en<- 
titled  to  a  lien  on  a  building,  but  whose  claims  are  several, 
without  any  community  of  interest  in  the  claims  themselves, 

a»  Castagwino  v.  Balletta,  82  Cal.  250. 
MO  LavlD  V.  Bradley,  1  N.  Dak.  201. 

211  Wilson  V.  Barnard,  67  Cal.  422.    Foreclosure  of  farm-laborers" 
liens.    See  Pain  v.  Isaacs,  10  Wash.  St.  178. 

212  Van  Winkle  v.  Stow,  23  Cal.  467. 
218  Mars  V.  McKay.  14  Cal.  127. . 
214  Hocker  v.  Kelley,  14  Cal.  IW. 
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may  join  as  plaintiffs  in  an  equitable  action  to  establish  and 
enforce  their  liens.^* 

I  dSei.  Personal  actions.  Nothing  in  the  provisions  of  the 
chapter  giving  a  lien  impairs  or  affects  the  right  of  any  person 
to  maintain  a  personal  action  to  recover  the  debt  secnred.^^ 

I  2362.  Priority  of  Hena.  Where  different  liens  are  asserted 
against  any  property,  the  court,  in  the  judgment,  must  declare 
the  rank  of  each  lien,  or  class  of  liens,  which  shall  be:  1.  All 
persons  other  than  the  original  contractors  and  subcontractors; 
2.  The  subcontractors;  3.  The  original  contractors.  The  pro- 
ceeds of  sale  must  be  applied  in  the  same  order,  and  a  judg- 
ment for  any  deficiency  may  be  docketed  as  in  case  of  the  f or&- 
closure  of  a  mortgage.^^  A  mechanic's  lien  is  preferred  to  a 
mortgage  made  after  the  commencement  of  the  work.**®  The 
lien  accrues  at  the  commencement  of  the  work  or  the  beginning 
to  furnish  the  materials.***  The  lien  of  a  judgment,  rendered 
after  labor  is  commenced  or  material  is  first  delivered,  is  post- 
poned to  the  lien  of  the  materialman  or  laborer,  although  the 
labor  is  completed  and  the  last  of  the  material  delivered  after 
the  judgment  is  docketed.**** 

I  2363.  Bight  of  lien.  Unless  some  one  or  some  portion  of 
the  several  payments  to  be  made  to  the  contractor  during  the 
progress  of  the  building  were  made  to  the  original  contractor 
by  the  employer  before  they  became  due  by  the  terms  of  the 
original  contract,  or  after  notice  had  been  duly  served  upon  the 
employer  by  the  holder  of  a  claim  against  the  contractor,  the 
claimant  has  no  right  of  lien  upon  the  premises,  and  no  legal 
personal  claim  against  the  employer.***  If  the  owner  of  a 
building  which  is  being  erected  makes  payments  to  the  con- 
ns Barber  V.  Reynolds,  33  Cal.  497;  see,  also,  Cal.  Code  O.  P., 
fi  1105;  see  §  143,  ante-  The  assignee  of  a  laborer's  claim  can  re- 
cover only  by  alleging  and  proving  a  specific  sum  due  his  assignor 
by  reason  of  labor  performed  under  a  contract,  and  that  by  virtue 
of  the  assignment  he  succeeded  to  it  Hanna  v.  Savings  Bank, 
3  Col.  App.  28. 

MS  Cal.  Co6e  C.  P..  §  1197. 

MTid.,  S  1194. 

nsCrowell  v.  Gilmore,  13  Cal.  56;  Soule  v.  Dawes,  7  id.  576. 

a*  McCrea  v.  Craig,  23  Cal.  525. 

iso  Barber  v.  Reynolds,  44  Cal.  520;  Code  C,  P.,  §  1186. 

2»HenlQy  v.  Wadsworth,  38  OaL  360;  see  §  2362,  ante- 


§§2304-2367 


FORMS  OF  COMPLAINTS. 


128 


tractor  in  good  faith,  before  receiving  notice  that  a  materialman 
claims  a  lien  for  material  furnished  the  contractor,  such  ma- 
terialman can  not  enforce  his  lien  except  for  the  balance,  if  any, 
due  the  contractor  on  Uie  contract.^^  The  amendments  to  the 
Code  of  Civil  Procedure  concerning  liens  of  mechanics  and 
materialmen,  adopted  in  1874,  have  not  changed  the  above 

§  2364.  Relative  rights  of  parties.  Upon  a  compliance  on 
their  part  with  the  terms  of  a  statute,  the  right  of  a  subcon- 
tractor, laborer,  or  materialman  to  the  lien,  which  through 
the  original  contractor  inures  primarily  to  the  benefit  of  persons 
in  that  relation,  must  be  determined  and  controlled  by  the 
terms  of  the  original  contract  between  the  owner  and  original 
contractor.*^ 

§  2365.  Statement  of  demand.  It  has  been  held  unneces- 
sary to  set  out  the  items  of  the  account.^*  A  statement  will 
not  be  rejected  because  it  was  filed  for  too  much,  unless  it  ap- 
pears that  it  was  a  willfully  false  claim.^^  The  statute  must 
be  strictly  pursued;  ^^  but  a  mere  mistake  in  a  word  will  not 
vitiate  a  claim.^^ 

§  2366.  Verification.  If  the  claimsunt  sign  the  verification, 
he  need  not  sign  the  claim.*^ 

§  2367.  Subsequent  statute  governs.  Where  the  contract 
was  made  and  the  materials  furnished  while  the  California 
Lien  Law  of  1858  was  in  force,  but  notice  of  lien  was  not  filed 
until  after  the  Lien  Law  of  1862  went  into  effect,  the  lien  must 
be  enforced  according  to  the  provisions  of  the  latter  act.^^ 

222  Wells  V.  Cahn,  51  Cal.  423. 

223  Id.;  and  see  §  2355,  ante^ 

2B4  Henley  v.  Wadsworth,  38  Cal.  356;  citing  Shaver  v.  StUwell. 
36  Id.  293;  and  see  §  2355,  ante;  Davis  v.  Lumber  Oo.,  2  Col.  App. 
381;  Ditto  v.  Jackson,  3  Id.  281.  The  doctrine  of  the  text  is  also 
maintained  in  Schroeder  v.  Galland,  134  Penn.  Sc.  277;  19  Am.  St. 
Kep.  691. 

226  Brennan  v.  Swasey,  16  Cal.  140;  Selden  v.  Meeks,  17  id.  131. 

226  Barber  v.  Reynolds,  44  Cal.  520. 

227  Wood  V.  Wrede,  46  Cal.  638;  compare  Corbett  v.  Chambers, 
109  id.  178. 

228  McDonald  v.  Backus.  45  Cal.  262w 

228  Hicks  V.  Murray,  43  Cal.  521;  see  Corbett  v.  Chamb^s,  109 

Id.  na 

280  McCrea  v.  Craig,  23  Cal.  522. 
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I  2368.  By  suboontractor,  against  owner  and  oontraotor^  for 
labor  and  matoriala. 

Farm  No.  5^3, 

[Title.] 
The  said  plaintiff  complains  of  the  defendants,  and  alleges: 

I.  That  the  defendant  A.  B.  is  the  owner  and  reputed  owner 

of  the  following  described  land  and  premises  situated  in 

countv,  state  of  Calif omia,  to-wit  [describe  the  land],  and  was 
such  owner  and  reputed  owner  at  all  the  times  hereinafter 
mentioned. 

II.  That  on  the day  of ,  18 . .,  the 

defendant  C.  D.  entered  into  a  contract  with  said  A.  B., 
whereby  he  agreed  to  provide  all  the  materials  and  labor  and 
erect  for  said  A.  B.  a  certain  building,  to-wit,  a  dwelling-house, 
upon  the  land  abo^9«  described,  and  for  which  said  A.  B.  agreed 

to  pay  said  C.  D.  the  sum  of dollars,  at  the  times 

and  in  the  manner  following,  to-wit  [state  amount  of  payments, 
and  when  to  be  made]. 

in.    That  said  C.  D.  commenced  the  work  of  erecting  said 
dwelling-house  on  said  land  pursuant  to  said  contract,  on  the 

day  of ,  18. .,  and  fully  completed  the 

same  under  end  according  to  the  terms  of  his  said  contract,  on 
the  day  of ,  18. .,  and  otherwise  per- 
formed and  fulfilled  all  the  terms  and  conditions  of  said  con- 
tract so  far  as  they  were  to  be  performed  by  him;  and  plaintiff 
aveup  that  there  remains  xinpaid  from  the  defendant  A.  B.  to 
the  defendant  C.  D.,  upon  and  for  the  erection  of  said  building 

under  said  contract,  the  sum  of   dollars,  which 

said  sum  became  due  and  payable  on  the   day  of 

,  \o .  .  . 

IV.    That  on  the day  of ,  18. .,  the 

plaintiff  entered  into  a  contract  with  the  defendant  0.  D.,  in  and 
by  which  the  plaintiff  agreed  to  furnish  the  necessary  and 
proper  materials  for  painting  said  dwelling-house  and  to  paint 
thcf  same,  and  the  defendant  agreed  to  pay  him  the  sum  of 

dollars  therefor  upon  the  completion   of   the 

painting  thereof;  and  the  plaintiff  avers  that  an  the 

day  of 18. .,  he  furnished  said  materials,  and 

painted  said  dwelling-house  under  and  in  pursuance  of  said 

contract,  and  completed  the  same  on   the    day  of 

,  18. .,  and  has  in  all  respects  fully  kept  and  per- 

Vol.  II  — 17 
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formed  his  said  agreement;  yet  the  said  defendant  C.  D.  has  not^ 
nor  has  any  one  for  him^  paid  to  the  plaintiff  the  said  sum  of 
dollars^  nor  any  part  thereof. 

V.  Plaintiff  avers  that  the  whole  of  the  land  above  described 
is  required  for  the  convenient  use  and  occupation  of  said 
dwelling-house. 

VI.  That  [follow  paragraph  V.  of  form  No.  562]. 

VII.  [Same  as  paragraph  VI.  of  No.  562]. 

VIII.  [Same  as  paragraph  VII.  of  No.  562]. 
Wherefore  the  plaintiff  prays: 

1.  That  the  court  may  find  and  ascertain  the  amount  due 
from  the  defendant  G.  D.  to  this  plaintiff  under  said  contract, 
and  that  he  have  judgment  against  the  said  G.  D.  therefor. 

2.  That  the  court  may  find  and  ascertain  what  sum,  if  any, 
was  due  from  the  defendant  A.  B.  to  the  defendant  C.  D.  at  the 
date  of  the  filing  of  plaintiff's  lien. 

3.  That  it  may  be  decreed  by  the  court  that  the  plaintiff  has 
a  lien  upon  said  dwelling-house  and  the  lands  described  herein 
for  the  sum  so  found  due  to  him  from  the  said  C.  D.  and  the 

costs  of  this  action,  including dollars  paid  for 

verifying  and  recording  said  lien,  and dollars  as 

an  attorney's  fee  herein,  that  said  land  and  dwelling-house  may 
be  sold  under  the  order  and  decree  of  this  court,  and  the  pro- 
ceeds applied  to  the  payment  of  the  costs  aforesaid  and  the 
sum  so  found  due  to  the  plaintiff;  that  he  have  execution 
against  the  said  C.  D.  for  any  deficiency,  and  for  other  and 
further  proper  reUef. 

2869.  Vendor  against  purchaser,  to  enforce  lien. 

Form  No.  $^4- 

[Title.] 

The  plaintiff  alleges: 

I.    That  on  the  day  of  ,  18..,  at 

,  the  plaintiff  sold  and  conveyed  to  the  defendant 

acres  of  land,  situated  in  [describe  the  premises 

specifically],  for  the  sum  of dollars,  for  which 

the  defendant  agreed  to  pay  the  plaintiff  the  sum  of 

dollars  [state  terms  of  sale]. 

IT.  That  the  defendant  is  indebted  to  the  plaintiff  in  the 
premises dollars,  no  part  of  which  has  been  paid. 

III.  That  the  plaintiff  haa  a  lien  as  vendor  upon  said  prem- 
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JBeSy  for  the  payment  of  said  purchase  money,  which  he  claims 
in  this  action. 

Wherefore  the  plaintiff  demands  judgment: 

1.  For  the  said  sum  of dollars,  with  interest 

from  the day  of ,  18. . . 

2.  That  the  said  premises  may  be  ordered  sold  for  the  pay- 
ment thereof  [etc.,  etc.] 

I  5^70.  V«ndor  against  purehaMr  and  bla  grantee  and  Judg- 
ment creditors,  to  enforce  lien. 

Form  No,  s^s. 

[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  he  was  owner  in  fee  of  the  real  property  hereinafter 

described,  and  on  the day  of  ,  18. ., 

he  sold  the  same  to  the  defendant  A.  B.,  for  the  sum  ot 

dollars,  and  thereupon  by  his  deed  conveyed  the 

same  to  the  defendant  A.  B.  [in  fee],  which  premises  are  de- 
scribed as  follows  [description  as  in  deed]. 

II.  That  the  said  A.  B.  paid  the  plaintiff dol- 

laiB,  part  of  said  purchase  money,  and  on  the day  of 

,  18. .,  at ,  gave  to  the  plaintiff  his 

promissory  note*  for dollars,  the  residue  thereof, 

payable  on  the day  of ,  18 . . . 

III.  That  on  the day  of ,  18. .,  at 

,  the  plaintiff  demanded  payment  of  the  defend- 
ant A.  B.  [of  said  note,  or]  of  the  residue  of  said  purchase 
money,  but  he  did  not  pay  the  same. 

lY.  That  the  said  C.  D.  purchased  of  the  said  A.  B.  a  portion 
of  said  premises,  with  the  full  knowledge  that  the  said  A.  B. 
had  not  paid  the  balance  of  said  purchase  money,  and  took  a 
conveyance  from  the  said  A.  B.  to  him  for  the  said  premises  so 
by  him  purchased  of  the  said  A.  B. 

V.   That  the  said  E.  P.  claims  to  have  recovered  judgment 

against  the  said  A.  B.  for dollars,  on  the 

day  of ,  18. .,  in  the court,  in  the 

county,  state  of ,  and  has  caused 

execution  to  be  issued  thereon,  and  is  proceeding  to  sell  the 
part  of  said  premises  not  sold  to  the  said  C.  D.,  whereby  the 
said  plaintiff  will  wholly  lose  the  balance  of  the  said  purchase 
money,  as  the  said  A.  B.  is  wholly  insolvent  and  unable  to  pay 
the  same. 
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Wherefore  the  plaiatifE  demands  judgment: 

1.  AgainBt  the  eoid  A.  B.  for  the  said  sum  of 
dollars^  together  with  interest  thereon  from  the 
of ,  18. .,  and  the  costs  of  this  action. 

2.  That  in  case  the  said  A.  B.  shall  not  pay  the  said  judg- 
ment, that  the  said  premises  may  be  sold,  and  so  much  of  the 
proceeds  as  may  be  necessary  be  applied  to  the  payment  of  the 
judgment  so  to  be  rendered. 

i^  2371.  Nature  and  extent  of  lien.  A  vendor's  lien  is  yalid 
against  every  one  claiming  under  the  debtor,  except  a  purchaser 
or  incumbrancer  in  good  faith  and  for  value.^*  The  lien  which 
the  vendor  of  real  property  retains,  after  an  absolute  convey- 
ance, for  the  unpaid  purchase  money,  is  not  a  specific  and  ab- 
solute charge  upon  the  property,  but  a  mere  equitable  right  to 
resort  to  it  upon  failure  of  payment  by  the  vendee.*®^  The 
vendor's  lien  on  the  land  conveyed  is  not  lost  by  his  taking 
the  notes  of  the  purchaser  for  the  purchase  money;  *"  and  the 
lien  equally  exists,  whether  the  instrument  amounts  to  a  con- 
veyance or  merely  to  an  executory. contract.***  The  execution 
of  two  notes  for  the  amount  due  upon  a  note  and  mortgage, 
when  the  mortgage  is  not  canceled,  will  not  defeat  an  action 
for  the  foreclosure  of  the  same,  commenced  after  the  second 
notes  are  due  and  unpaid.^  But  a  vendor's  lien  does  not  exist 
where  a  mortgage  security  is  taken  for  the  purchase  money. 
The  silent  lien  of  the  vendor  is  extinguished  whenever  he  mani- 
fests an  intention  to  abandon  or  not  to  look  to  it.  And  this 
intention  is  manifested  by  taking  other  and  independent  se- 
curity upon  the  same  land,  or  a  portion  of  it,  or  on  other 
land.*^  A  verbal  agreement  by  the  vendee  to  reconvey  the 
land  to  the  vendor,  if  he  does  not  pay  the  purchase  price,  does 
not  prevent  the  enforcement  of  a  vendor's  lien.**'' 

281  Gal.  Civil  Code,  |  3048.  As  to  purchaser's  lien  for  money 
paid,  in  case  of  a  failure  of  consideration,  see  Gal.  Civil  Oode, 
i  3050. 

«a  Sparks  v.  Hess,  15  Cal.  186;  Hill  v.  Grigsby,  32  id.  58;  and  see 
Avery  v.  Clark,  87  id.  619;  22  Am.  St  Rep.  272;  Claiborne  v.  Castie, 
98  Cal.  80;  Waddell  v.  Carlock,  41  Ark.  523. 

288  Cal.  Civil  Code.  §  3046 

284  Walker  t.  Sedgwick,  3      1.  308. 

285  Creary  y.  Bowers^  Cal.  Sup.  Ct.,  Jan.  Term»  186%  not  reported* 

286  Hunt  V.  Waterman,  12  Cal.  301. 

287  Gallagher  v.  Mars,  50  Cal.  23. 
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I  2872.  Purchase  money  is^  in  equity^  a  lien  on  land  sold 
where  the  rendor  has  taken  no  separate  secuhty.^^  Married 
women  are  included  in  this  rule.***  And  when  the  vendor  has 
not  conveyed  the  title^  his  position  is  analogous  to  that  of  a 
mortgagee.*** 

§  2378.  Bight,  when  enforced.  The  equitable  right  may 
be  enforced  in  the  first  instance^  and  before  the  vendor  has  ex- 
hausted his  legal  remedy  against  the  personal  estate  of  the 
vendee.  The  court,  after  determining  the  amount  of  the  lien, 
can,  by  its  decree,  either  direct  a  sale  of  the  property  for  its 
satisfaction,  and  execution  for  any  deficiency,  or  award  an  exe- 
cution in  the  first  place,  and  a  sale  only  in  the  event  of  its 
return  unsatisfied,  as  the  justice  of  the  case  may  require.*** 

§  2374.  Waiver  of  lien.  The  equitable  hen  which  a  vendor 
of  real  estate,  after  an  absolute  conveyance,  has  for  the  unpaid 
purchase  money,  is  waived  by  the  taMng  of  a  mortgage  to  secure 
the  same,  although  the  mortgage  is  void  and  can  not  be  en- 
forced.**^ B.  made  a  parol  gift  to  his  daughter  R.,  who  took 
and  kept  possession  of  the  same  twelve  years.  She  then  sold 
the  land  to  M.,  receiving  his  notes  therefor,  and  B.,  at  her 
request,  conveyed  the  land  to  M.  As  against  the  purchaser,  R. 
had  a  vendor's  lien.*** 

§  2375.  Avennents  in  action.  A  general  averment  in  the 
complaint  to  enforce  the  vendor's  lien,  that  the  mortgage  is 
defective  as  a  security,  is  not  sufficient  to  withdraw  the  case 
from  the  general  rules  of  equity.***  In  a  bill  in  equity  to  en- 
force the  lien,  it  is  not  necessary  to  allege  the  issuance  of  execu- 
tion under  a  judgment  at  law  previously  obtained  by  the  vendor 

288  Salmon  v.  Hoffman,  2  Cal.  138;  Hill  v.  Grigsby,  82  id.  55; 
Chilton  Y.  Bralden's  Adm'x,  2  Black,  458. 

2»Id. 

340  Salmon  v.  Hoffman,  2  Cal.  138;  Hill  v.  Grigsby,  32  Id.  55. 

Ml  Sparks  v.  Hess,  15  Cal.  186;  Hill  v.  Grlgsby,  32  id.  58;  Burgees 
Y.  Fairbanks,  83  id.  215;  17  Am.  St.  Rep.  230. 

343  Camden  v.  Vail,  23  Cal.  533;  see,  also,  Baum  v.  Grlgsby,  21 
id.  172;  Remington  v.  Higgins,  54  id.  620;  Claiborne  v.  Castle.  98 
Id.  30;  Samuel  v.  Allen,  id.  406. 

248  Russell  Y.  Watt.  41  Miss.  602;  As  to  when  transfer  of  con- 
tract waives  the  Hen,  see  Cal.  Civil  Code,  §  3047. 

a**  Hunt  v.  Waterman,  12  Cal.  305. 
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againfit  the  purchaser  for  the  amount  due,  and  the  retom  of 
nulla  bona  to  sustain  the  allegation  of  insolvency .'^ 

i  2876.  Failure  of  performanoe.  It  could  not  be  a  defense 
that  only  one  note  was  due,  as  that  would  be  sufficient  to  show 
a  failure  of  performance.*** 

f  2377.  To  foreclose  chattel  mortgage. 

.  Farm  No.  566. 

[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the  day  of   ,  18..,  at 

,  the  said  defendant  made  and  executed  his  certain 

promissory  note,  in  writing,  in  the  words  and  figures  following, 
to-wit  [here  copy  note]  whereby  he  promised  to  pay  plaintiff 

Die  sum  of   dollars,  with  interest  at  the  time 

and  in  the  manner  therein  specified,  in  gold  coin  of  the  United 
States,  and  then  and  there  delivered  the  said  note  to  the  said 

.  plaintiff. 

II.  That  at  .the  time  and  place  aforesaid,  m  order  to  secure 
the  payment  of  said  promissory  note,  the  said  defendant  exe- 
cuted and  delivered  to  the  said  plaintiff  his  certain  instrument 
in  writing,  under  seal,  known  as  a  chattel  mortgage,  a  copy  of 
which  is  hereto  annexed  as  a  part  of  this  complaint,  marked 
exhibit  "  A,"  which  said  chattel  mortgage  was  made  in  good 
faith  for  the  purpose  aforesaid,  without  intent  to  defraud  cred- 
itors or  purchasers,  and  was  verified,  acknowledged,  and  recorded 
pursuant  to  the  statute  in  such  case  made  and  provided. 

III.  That  the  property  mentioned  and  described  in  said  chat- 
tel mortgage  and  the  schedule  annexed  consisted  of  [here  de- 
scribe property  and  where  situated]. 

IV.  That  no  proceedings  have  been  had  at  law  or  otherwise 
for  the  recovery  of  said  sum  and  interest,  or  any  part  thereof, 
and  the  same  is  still  wholly  owing  and  unpaid. 

Wlierefore  the  plaintiff  prays  judgment: 

1.  That  the  defendant  be  foreclosed  of  all  interest,  lien,  and 
equity  of  redemption  in  said  mortgaged  property,  to-wit,  the 
saifl  goods  and  chattels. 

24fl  Walker  v.  Sedgwick,  8  Cal.  398.  Sufflciency  of  complaint  to 
enforce  vendor's  Hen.  See  BnrgesA  v  Fairbanks.  .S.3  Cal.  2\^\  17  Am. 
St.  Rep.  230. 

24«  Oreary  v.  Bowers,  Cal.  Sup.  Ct.,  Jan.  Term,  1802.  not  rei>orted. 
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2.  That  the  same  be  sold,  and  that  the  proceeds  thereof  be 
applied  to  the  payment  of  costs  and  expenses  of  this  action 

and  of  counsel  fees  not  to  exceed  the  sum  of  

dollars,  and  of  the  amount  due  on  said  note  and  mortgage, 
vrith  interest  thereon  up  to  the  time  of  payment,  at  the  rate  of 
per  cent  per  month. 

3.  That  the  defendant  be  adjudged  to  pay  any  deficiency  that 
may  remain  after  applying  all  said  money  as  aforesaid,  and  for 
such  other  and  further  relief  as  to  this  court  may  seem  just  in 
the  premises.**'' 

S  2378.  ABsignment  and  delivery.  Where  a  chose  in  action 
is  assigned  and  delivered  aa  collateral  security  for  the  payment 
of  a  debt  due  the  assignee,  the  assignment  and  delivery  to  the 
assignee  of  the  chose  in  action  are  necessary  to  give  the  latter 
full  authority  to  readily  control  the  security  and  make  it 
available;  but  this  does  not  necessarily  constitute  the  transaction 
a  chattel  mortgage  as  distinguished  from  a  pledge.**^ 

f  2879.  Chattel  mortgage.  A.,  the  owner  of  a  quartzmill  in 
Amador  county,  executed  a  mortgage  on  the  same  to  B.  After- 
wards A.  purchased  at  Sacramento  d  steam-engine  and  boiler, 
and  to  secure  the  purchase  money,  executed  to  C.  a  chattel 
mortgage  on  the  same,  and  then  transported  them  to  Amador 
and  placed  them  in  the  quartzmill,  so  that  they  became  a 
part  of  the  realty;  it  was  held  that  C.'s  mortgage  on  the  steam- 
engine  and  boiler  had  priority  over  the  mortgage  of  B.***  If, 
at  the  time  of  the  execution  and  delivery  of  a  promissory  note, 
the  payor  also  gives  the  payee  a  bill  of  sale  of  personal  property 
by  way  of  mortgage  to  secure  the  note,  and  also  delivers  posses- 
sion of  the  property,  the  payor  has  a  right  to  have  the  property 

247  Under  section  246  of  the  California  Practice  Act  (Cal.  Code 
C.  P.,  9  726),  if  commercial  paper  be  mortgaged,  the  mortgage  may 
be  foreclosed,  and  the  securities  sold  under  the  decree,  and  by 
sections  217  and  220  (Code  C.  P.,  ii  688,  601),  such  securities  may 
be  seized  and  sold  under  execution  on  a  judgment  at  law.  Davis 
T.  Mitchell,  34  Cal.  87;  cited  in  Donohoe  v.  Gamble,  88  id.  352.  As 
to  what  may  be  mortgaged,  see  Cel.  Civil  Code,  §  2955,  as  amended 
in  1878.  As  to  form  of  mortgage,  and  when  void  as  to  third  per- 
sons, see  id.,  S$  29r>6,  2957. 

248  Gay  V.  Moss.  34  Cal.  125. 

249  Tibbetts  v.  Moore,  23  Cal.  208.  As  a  general  rule  in  cases  of 
snccesRive  chattel  mortgages  upon  the  same  property,  the  one  first 
filed  is  entitled  to  priority.    Plttock  v.  Jordan,  19  Oreg.  7. 
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mortgaged  applied  in  satisfaction  of  the  debt;  and  if  the  payee 
sells  any  of  the  property,  he  has  a  right  to  have  the  proceeds  or 
Talne  applied  towards  the  satisfaction  of  the  debt.^^ 

f  2880.  For  future  advances.  A  mortgage  given  in  good 
faith  for  the  purpose  of  securing  future  advances  expected  to 
be  made,  is  a  good  and  valid  security.  Such  mortgage  need 
not  express  its  object  on  its  face,  although  it  would  be  better 
if  it  should.  But  a  mortgage  knowingly  given  for  a  greater 
sum  than  is  due,  and  not  in  good  faith,  as  a  pretended  security 
for  future  advances,  is  fraudulent  in  law  as  to  the  creditors 
of  the  mortgagor.^* 

f  2880a.  Procedure.  Where,  in  a  mortgage  of  chattels,  there 
in  a  mode  of  foreclosure  provided,  either  party  may  insist  that 
the  foreclosure  shall  be  in  the  manner  provided,  but  such  party 
must  comply  with  the  mortgage  stipulation  on  his  part.**  In 
Oregon,  a  chattel  mortgage  may  be  foreclosed  by  suit  in  any 
county  where  service  may  be  had  on  the  defendant,  notwith- 
standing the  statute  providing  for  a  foreclosure  by  an  action 
at  law  in  the  county  where  the  mortgage  has  been  filed.*^ 
A  complaint  or  petition  containing  a  prayer  for  judgment  on 
a  note,  the  sale  of  the  property  mortgaged  to  secure  it,  and 
the  application  of  the  proceeds  to  the  payment  of  the  mort- 
gage debt,  although  the  word  "foreclosure*'  is  not  used,  is 
equivalent  to  a  suit  for  foreclosure;  and  where  the  stating  part 
of  such  complaint  or  petition  states  sufficient  to  authorize  a 
foreclosure,  and  is  supported  by  the  evidence,  foreclosure  will 
be  ordered.**  A  mortgage  upon  the  furniture  of  a  lodging- 
house  is  valid  as  between  the  parties  to  it,  regardless  of  wliether 

»o  McGarvey  v.  Hall,  23  Cal.  140. 

asiTully  v.  Harloe,  35  Gal.  302;  95  Am.  Dec.  102.  Mortgage  to 
secure  the  purchase  money  of  the  articles  mortgaged.  See  BlaiB- 
dell  V.  McDowell,  91  Cal.  285;  25  Am.  St.  Rep.  178. 

252  Jacobs  V.  McGalley,  8  Oreg.  124.  Foreclosure  of  chattel  mort- 
gage under  the  laws  of  Utah.  See  Armstrong  v.  Broom,  5  Utah, 
176;  affirmed,  137  U.  S.  266.  Foreclosure  in  equity.  See  Bennett 
V.  Reef,  16  Col.  431;  Clark  v.  Baker,  6  Mont.  153. 

258  Bank  of  Ogden  v.  Davidson,  18  Oreg.  57.  Under  laws  of 
Montana,  an  action  to  foreclose  a  chattel  mortgage  and  an  action 
to  recover  possession  of  the  mortgaged  property  may  be  united. 
Clark  V.  Baker,  6  Mont.  153. 

254  Graham  v.  Blinn,  3  Wyom.  746. 
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or  not  it  is  giyen  for  the  purpoBe  of  securing  the  purchase 
price  of  the  property  therein  described,  and  a  demurrer  to  la 
complaint>  in  an  action  to  foreclose  the  mortgage,  on  the 
ground  that  the  complaint  is  ambiguous  in  that  it  fails  to 
show  that  the  mortgage  was  given  to  secure  the  payment  of  the 
purchase  price  of  the  property  is  properly  overruled.**^  An 
action  will  lie  to  foreclose  a  chattel  mortgage,  although  it  may 
contain  a  power  of  sale,  and  although  the  mortgagee  may  re^ 
cover  possession  of  the  property  by  action.^*^  Nor  is  it  neces- 
sary to  make  a  demand  for  satisfaction  before  proceeding  to 
f oreclose.^^  A  complaint  in  an  action  to  redeem  from  a  chattel 
mortgage  which  alleges  that  after  the  maturity  of  the  debt 
the  assignee  of  th^  mortgagee  took  possession  of  the  property 
and  has  ever  since  held  possession,  treating  it  as  his  own  and 
selling  portions  thereof,  but  which  does  not  allege  any  facts 
showing  that  in  taking  possession  the  defendant  in  any  manner 
violated  the  terms  of  the  mortgage  or  otherwise  wrongfully 
converted  the  property,  fails  to  show  grounds  for  equitable  re- 
lief/ 


f  8881.  Pledge,  foreclosure  of.  A  pledge  of  personal  prop- 
erty may  be  foreclosed  by  a  decree  of  a  court  of  equity,  in  the 
same  manner,  and  with  like  effect,  as  if  it  were  a  mortgage.^^ 

f  2882.  On  street  assessment  —  under  California  statute. 

Farm  No,  567, 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.   That  on  the  day  of  ,  18. .,  the 

board  of  supervisors  of  the  county  of ,  state  of 

,  adopted  a  resolution,  whereby  said  board  re- 
solved that  it  was  their  intention  to  order  the  following  de- 
scribed work  in  said  county  to  be  done,  to-wit  [that 

street,  from  the  easterly  line  of street,  to  a  point 

2U  Barker  v.  Haskell,  101  Cal.  9. 

SMForepaugh  v.  Pryor,  30  Minn.  35;  Bennett  v.  Reef,  16  Col.  431. 

»7  Budweiser  Brewing  Co.  v.  Capparelli,  38  N.  Y.  Supp.  972. 

2M  Crowe  V.  La  Mott,  14  Mont.  355. 

aw  Donohoe  v.  Gamble,  38  Cal.  350;  Cal.  CivU  Code.  S§  2967,  3011; 
and  see  Sharpe  v.  National  Bank,  87  Ala.  649.  Sale  of  pledged 
property.  See  Guinzburg  v.  Downs  Co.,  165  Mass.  467;  Williams 
V.  Ashe,  111  Gal.  180. 
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feet    westerly    therefrom,  be  macadamized  and 

curbed]. 

II.  That  afterwards,  and  on  the day  of , 

18. .,  a  resolution  ordering  said  work  to  be  done  was  adopted 
and  passed  by  said  board  of  supervisors. 

III.  That  the  plaintiff  was  the  contractor  therefor,  and  did 
all  said  work  under  the  direction  and  to  the  satisfaction  of 
[state  the  appropriate  officer],  and  the  said  work  was  duly  ap- 
proved and  accepted  by  him,  who  thereupon,  on  the 

day  of ,  18. .,  made  an  assessment  of  the  total 

amount  of  expense  of  said  work  necessary  to  be  assessed  to 
recover  the  sum  due  for  said  work  and  the  incidental  expenaes 
thereof  upon  the  lots  and  lands  liable  to  ti^ssessment  therefor, 
to-wit  [describe  such  property],  and  each  lot  and  part  thereof 
was  thereby  separately  assessed  in  proportion  to  its  frontage  on 
said  streets,  at  the  rates  hereinafter  stated  per  front  foot;  that 
a  copy  of  said  assessment,  and  warrant  issued  in  said  case,  and 
hereinafter  referred  to,  is  attached  to  this  complaint  and  made 
a  part  thereof. 

IV.  That  by  said  assessment  and  diagram  the  lot  of  land 
hereinafter  described  was  assessed  as  the  property  of  the  defend- 
ant; that  the  said  defendant,  during  all  the  times  herein  men- 
tioned, was,  and  now  is,  the  owner  of  certain  portions  of  the 
lots  and  lands  aforesaid  assessed,  and  liable  to  assessment  for 
said  work;  that  said  lands  are  described  as  follows  [give  de- 
scription of  land]. 

V.  That  by  and  according  to  said  assessment,  said  lot  of  land 

was  assessed  to  pay  the  sum  of dollars,  rated  at 

dollars  per  foot  fronting  on  said  

street,  for  said  work  done  thereon,  in  front  thereof,  and  the 

further  sum  of dollars  for  its  proportion  of  the 

expense  of  said  work  done  on  the  crossing  of 

street  and street. 

VI.  That  on  the ! . .  day  of ,  18. .,  the 

said  [superintendent  of  streets,  or  other  proper  officer]  duly 
issued  and  delivered  a  certain  warrant,  with  said  assessmeint  and 
diagram,  to  the  plaintiff;  that  a  copy  of  said  warrant  is  here- 
unto attached  and  made  a  part  of  this  complaint;  that  said 
warrant,  diagram,  and  assessment  were,  on  said  last-mentioned 
day,  all  duly  recorded  by  said  superintendent  in  his  office,  in 
a  book  kept  by  him  for  such  purpose*,  to-wit,  in 
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VII.  That  afterwards^  and  within  ten  days  after  the 

day  of ,  18 . . ,  with  and  by  virtue  of  said  warranty 

assessment,  and  diagram,  said  plaintiff  demanded  payment  of 
said  sums  so  assessed  on  said  premises  from  the  defendant;  that 
he  refused  and  still  does  refuse  to  pay  the  same,  and  has  not 
paid  any  part  thereof. 

VIII.  That  thereafter,  within  ten  days  from  the  date  of  said 

warrant,  to-wit,  on  the day  of ,  18. ., 

the  same  was  duly  returned  to  the  said  superintendent  with  a 
return  thereon,  signed  by  said  plaintiff  and  verified  by  his  oath, 
stating  the  nature  and  character  of  the  demand  as  set  forth 
aforesaid,  and  whether  any  of  the  said  assessments  remained 
unpaid  in  whole  or  in  part,  and  the  amount  of  said  assessments 
so  unpaid  were  fully  stated,  as  also  the  fact  that  said  sum  of 
money  so  assessed  on  the  lot  of  land  above  described  had  been 
demanded  as  stated  aforesaid,  and  still  remained  unpaid. 

IX.  That  thereupon,  to-wit,  on  the day  of , 

18. .,  the  said  superintendent  duly  recorded  the  said  return,  so 
made  upon  said  warrant,  in  the  margin  of  the  record  of  said 
warrant  and  assessment,  and  also  the  original  contract  referred 
to  therein,  at  full  length  in  a  book  kept  by  him  for  that  pur- 
pose in  his  office,  and  signed  the  said  record. 

X.  That  more  than  fifteen  days  have  elapsed  since  the  day 
of  the  date  of  said  warrant,  and  no  person  has  appealed  to  said 
board  of  supervisors  concerning  the  acts,  proceedings,  or  deter- 
mination of  said  superintendent  in  relation  to  said  work,  con- 
tract, diagram,  warrant,  or  assessment,  or  either  of  them. 

XI.  That  all  the  acts  of  said  superintendent  herein  men-^ 
tioned  and  referred  to,  were  done  by  him  in  his  official  character 
^f  superintendent  of  public  streets  and  highways  of  said  county. 

And  that  said  sum  of   dollars,  being  the  sum 

assessed  by  him  on  said  lot  of  land  hereinbefore  described,  has 
not  been  paid,  nor  any  part  thereof,  but  still  remains  due  and 
unpaid j  although  the  same  has  been  demanded  as  stated  afore- 
said, with  the  interest  thereon  at  the  rate  of  one  per  cent  per 
month,  from  the day  of ,  18. .  Where- 
fore the  plaintiff  demands  judp^ment  for dollars, 

with  interest  at  the  rate  of  one  per  cent  per  month  from  the 

........  day  of ,  18 . . ,  and  that  said  sum  be 

adjudged  a  lien  asrainst  the  lot  of  land  depcribod  aforesaid,  and 
that  said  lot  of  land  be  adjudged  and  decreed  to  be  liable  for 
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the  payment  of  the  oaine^  and  that  the  same  be  sold,  and  the 
proceeds  of  the  sale  thereof  be  applied  to  the  payment  of  the 
amount  found  due  by  the  plaintiff. 

§  9882a.  Averments.  The  complaint  need  not  allege  that 
the  width  of  the  8idew9rlk  to  be  constructed  has  been  established 
by  the  board  of  supervisors  before  the  institution  of  the  pro- 
ceedings for  doing  the  work.*®^  An  allegation  that  the  city 
council^  deeming  it  necessary,  "  duly  gave  and  made  its  deter- 
mination to  order  the  work  done/^  is  a  statement  in  legal  effect 
that  everything  necessary  to  be  done  to  give  the  order  validity 
had  been  done,  and  the  complaint  need  not  set  forth  the  steps 
required  by  the  statute  to  give  the  city  council  jurisdiction  to 
order  the  work  done.^*  But  the  complaint  is  insufficient  if 
it  fails  to  show  that  the  contract  for  the  work  done  fixed  the 
time  for  the  commencement  and  completion  of  the  work  to  be 
done  thereunder,  in  accordance  with  the  requirements  of  the 
California  statute,  act  of  March  18,  1885  (Stats.  1885,  p. 
147),  as  amended  by  act  of  March  14,  1889  (state.  1889,  p. 
167).*^  So,  a  complaint  to  foreclose  a  street  assessment  lien, 
which  shows  that  bids  were  to  be  received  until  4  p.  ul  of  a 
certain  date,  and  that  the  bids  were  opened,  examined,  and 
declared  by  the  board  on  the  day  preceding,  and  that,  in  pur- 
suance thereof,  the  board  awarded  the  contract  to  the  plaintiff^ 
shows  on  its  face  that  the  proceedings  of  the  board  in  award- 
ing the  contract  were  void,  and  a  general  demurrer  to  such 
complaint  is  well  taken.*'* 


9  8d82b.  Foreclosure  of  street  assesBment  —  collateral:  attack. 
A  decree  foreclosing  the  lien  of  a  street  assessment  which  is 
valid  on  ite  face,  and  rendered  in  nn  action  in  which  the  court 
had  jurisdiction  of  the  subject-matter  and  the  person  of  the 
defendant,  can  not  be  collaterally  attacked  by  a  person  claim- 
ing under  him,  by  showing  that  prior  to  the  decree  the  assess- 
ment in  question  had  been  paid.**** 

260  Doane  v.  Houghton,  75  Cal.  360. 

«i  Pacific  Paving  Oo.  v.  Bolton,  97  Cal.  88;  see  Oakland  Bank 
V.  Sullivan.  107  Id.  428. 
«a  Washburn  v.  Lyons,  97  Cal.  314;  Llbbey  v.  Elsworth,  Id.  316. 
M8Perlne,  etc..  Paving  Oo.  v.  Quackenbush,  104  Oal.  684. 
aw  Ward  v.  Dougherty,  75  Cal.  240;  7  Am.  St.  Rep.  151. 
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S  2d82e.  Foreclosure  of  liens  —  parties,  etc.  In  an  action  to 
foreclose  a  lien  upon  a  structure  in  favor  of  a  laborer  or  ma- 
terialman, it  is  proper  to  make  both  the  owner  and  the  original 
contractor  parties  defendant,  and  to  unite  a  personal  action 
against  the  contractor  with  the  foreclosure  suit  against  the 
owner,  in  order  to  prevent  multiplicity  of  suits.**  All  persons 
claiming  liens  should  be  made  parties,  and  the  contractor  is  a 
necessary  party  to  a  full  and  complete  determination  of  the 
matters  in  controversy.**  A  complaint  in  such  action  which 
makes  the  assignee  of  the  estate  of  the  person  to  whom  the 
materials  were  furnished  a  party,  and,  without  describing  him 
as  assignee,  merely  alleges  that  he  has  some  interest  in  the 
premises,  must  be  interpreted  as  directed  against  such  party's 
interest  in  his  personal  capacity,  and  not  as  assignee.*^  The 
fact  that  the  complaint  alleges  that  the  building  and  structure 
was  completed  '^  on  or  about ''  a  certain  date  does  not  subject 
the  complaint  to  a  general  demurrer  for  insufficiency  where  the 
complaint  alleges  that  the  claim  of  lien  was  filed  within  thirty 
days  after  the  completion  of  said  building  and  structure.** 
An  action  to  foreclose  a  mechanic's  lien  being  one  triable  in 
equity  under  Washington  procedure,  it  is  within  the  discretion 
of  the  court  to  grant  or  refuse  a  jury  trial  as  to  any  question 
of  fact  involved  in  actions  consolidated  for  purposes  of  trial 
with  the  action  of  foreclosure.**  A  complaint  in  an  action 
to  foreclose  an  alleged  lien  for  personal  property  taxes,  arising 
under  North  Dakota  Statute  (Laws  1890,  chap.  132,  §  90), 
which  fails  to  allege  that  the  tax  claimed  to  be  a  lien  was  ever 
assessed  or  levied,  and  contains  no  averment  that  the  treasurer 
of  the  county  in  question  ever  received  the  tax-books  in  the 
years  in  question,  is  insufficient.  In  such  actions  the  general 
presumption  that  public  officers  have  done  their  duty  will  not 
supply  the  place  of  material  averments  of  fact  which  are  omitted 
from  the  complaint.*'*^ 

a»  Giant  Powder  Co.  v.  Flume  Ca,  78  Cal.  193. 

aM  Id.  The  wife  is  a  necessary  party  to  an  action  to  foreclose  a 
lien  upon  community  real  estate.  Sagmeister  v.  Foes,  4  Wash. 
St.  320. 

»7  Quinby  V.  Slipper,  7  Wash.  St.  476. 

»8  Wood  V.  Transit  Co.,  107  Cal.  500.  Ck>mplaint  for  foreclosure 
of  mechanic's  lien  against  railroad  company.  See  Helena  Lumber 
Co.  V.  Railroad  Co.,  10  Mont.  81. 

M»  Wheeler  v.  Ralph,  4  Wash.  St.  617. 

370  SwensoQ  v.  Greenland,  4  N.  Dak.  532. 


CHAPTEB  n. 

COMPLAINTS  FOB  NUISANCES. 

S  5)388.  7or  erecting  a  nuisance. 

Farm  No.  $6^. 

[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  he  is^  and  at  all  the  times  hereinafter  mentioned  was,. 

the  owner  and  possessed  of  the  house  and  lot  number 

street, 

II.  That  the  defendant  was  also  then  and  there  the  owner 
and  possessed  of  certain  other  premises  contiguous  to  [or  in  the 
vicinity  of]  plaintiff's  said  premises. 

III.  That  the  defendant  on  or  about  the day  of 

,  18. ,,  erected  on  his  said  premises  a  slaughter- 
house and  cattle-pens,  and  furnaces  and  vats  for  making  lard 
and  tallow,  and  thereafter  kept  in  his  said  pens,  and  slaughtered 
in  his  said  slaughter-house  large  numbers  of  cattle  and  hogs, 
and  made  thereat  tallow  and  lard,  and  thereby  and  by  means  ot 
said  several  acts  and  things  caused  noxious  and  offensive  smells, 
and  loud  and  offensive  noises,  and  tainted  and  corrupted  the  at- 
mosphere so  as  to  render  the  dwelling-house  and  premises  of  the 
plaintiff  unfit  for  habitation,  and  compelled  plaintiff  to  r^nove 
from  and  abandon  the  same,  and  thereby  also  prevent  him  from 
renting  or  otherwise  receiving  any  income  therefrom  [if  other 
special  damage  accrued,  state  it],  to  the  damage  of  the  plaintiff 
dollars. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  defendant  be  restrained  by  injunction  from  main- 
taining or  using  the  same  building  aa  a  slaughter-house,  or 
otherwise,  to  the  nuisance  of  the  plaintiff,  or  permitting  it  to  be 
so  used. 

2.  That  the  plaintiff  recover  from  the  defendant 

dollars  damages,  and  his  costs. 

f  8884.  7or  abatement  of  a  nnisanee. 

Form  No.  56Q. 

[Title.] 
The  plaintiff  complains,  and  alleges: 
I.  That  he  is,  and  at  all  the  times  hereinafter  mentioned 
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the  owner  in  fee  of  [the  house  and  lot  No , 

street, ]. 

II.  That  the  defendant  is,  and  at  all  the  said  times  was,  the 

owner  in  fee  of  [the  lot  No , street, 

adjoining  said  property]. 

III.  That  on  the day  of ,  18. .,  the 

defendant  erected  upon  his  said  lot  a  slaughter-house,  and  still 
maintains  the  same;  and  from  that  day  until  the  present  time 
has  continually  caused  cattle  to  be  brought  and  killed  there 
[and  has  caused  the  blood  and  offal  to  be  thrown  into  the  street 
opposite  the  said  house  of  the  plaintiff,  or  as  the  case  may  be]. 

IV.  That  the  plaintiff  has  been  compelled  by  reason  of  the 
premises  to  abandon  the  said  house,  and  has  been  unable  to 
rent  the  same. 

Wherefore  the  plaintiff  demands  judgment,  that  the  said 
nuisance  be  abated.^ 

S  8385.  For  abatement  of  a  noiaanoe  causing  nolae. 

Form  No.  570. 

[Title.] 

The  plaintiff  complains,  and  alleges: 
I  and  II.  [Allege  as  in  form  No.  568.] 

III.  That  on  or  about  the  day  of , 

18. .,  the  defendant  erected  on  his  said  lot  a  factory  and  put 
a  steam  trip  hammer  therein,  and  ever  since  has  owned  and 
operated  said  factory,  for  manufacturing  purposes,  and  in  so 
doing  has  used  said  trip  hammer  almost  daily. 

IV.  That  the  use  of  said  trip  hammer  makes  so  loud  a  noise 
as  to  render  it  impossible,  while  it  is  being  operated,  to  hear 
ordinary  conyersation  in  the  plaintiff's  said  house,  and  causes 
great  annoyance  to  him  and  his  family. 

V.  That  the  plaintiff,  on  the day  of , 

18. .,  notified  the  defendant  that  such  use  of  said  trip  hammer 
was  a  nuisance,  for  said  reasons,  and  requested  him  to  discon- 
tinue its  use,  but  the  defendant  refused  so  to  do. 

Wherefore  the  plaintiff  demands  judgment,  that  the  said 
nuisance  be  abated. 


9  2886.  Action  to  abate  nuisance.     In  the  absence  of  statu- 
tory changes,  the  action  to  abate  a  nuisance  is  ^^  a  case  in  equity/' 

1  This,  in  substance.  Is  taken  from  the  New  York  Code  Gommis- 
BionerB*  Book  of  Forms. 
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and  from  judgment  rendered  in  it  an  appeal  Ilea.'  Under  the 
peculiar  wording  of  section  5,  article  6^  of  the  California  statute 
conferring  jurisdiction  upon  the  Superior  Court  of  actions  to 
prevent  or  abate  a  nuisance,  the  court  sits  as  a  special  and 
not  as  an  equitable  tribunal.  In  such  actions,  therefore,  when 
a  trial  is  had  before  a  jury,  and  a  general^  verdict  for  damages 
is  given  for  the  plaintiff,  the  judgment  may  order  an  abatement 
of  the  nuisance.  The  findings  of  the  jury  in  such  case  are 
not  merely  advisory  upoiuthe  court.'  An  action  for  a  nuisance 
is  not  abated  or  barred  by  a  subsequent  abatement  of  the  nui- 
sance by  the  plaintiff.^  Nor  does  the  abatement  of  a  nuisance 
prejudice  the  right  of  any  person  to  recover  damages  for  its 
past  existence.^  But  as  the  County  Court  has  no  jurisdiction 
of  the  action  for  damages  except  as  an  incident  to  the  power 
to  abate,  the  abatement  before  suit  brought  deprives  that  court 
of  the  jurisdiction  for  any  purpose.^ 

f  2887.  Definitions  of  naisancea.  A  nuisance  is  anything 
which  is  injurious  to  health,  or  is  indecent  or  offensive  to  the 
senses,  or  an  obstruction  to  the  free  use  of  property,  so  as  to 
interfere  with  the  comfortable  enjoyment  of  life  or  property, 
or  unlawfully  obstructs  the  free  passage  or  use,  in  the  customary 
manner,  of  any  navigable  lake,  or  river,  bay,  stream,  canal,  or 
basin,  or  any  public  park,  square,  street,  or  highway ."^  A  pub- 
lic nuisance  is  one  which  affects  at  the  same  time  an  entire  com- 
munity or  neighborhood,  or  any  considerable  number  of  per- 
sons, although  the  extent  of  the  annoyance  or  damage  inflicted 
upon  individuals  may  be  unequal.®  Every  nuisance  not  in- 
cluded in  the  definition  of  the  last  section  is  a  private  nuisance.* 

2  People  V.  Moore,  20  Cal.  427. 

8  Learned  v.  Castle,  67  Cal.  41;  SuUlvan  v.  Royer,  72  Id.  248; 
1  Am.  St  Rep.  51;  and  see  Warring  v.  Frear,  64  Cal.  54. 

4  CaU  V.  Buttrick,  4  Cush.  345. 

B  Cal.  Civil  Code,  §  3484. 

6Grig8by  v.  Clear  Lake  Water  Co.,  40  Cal.  396.  It  was  held 
In  Stiles  V.  Laird,  5  id.  122,  that  the  statute  did  not  take  away  any 
common-law  remedy  for  the  abatement  of  nuisances;  but  see  9  18, 
Code  C.  P.  Section  731.  id.  gives  an  action  to  abate,  and 
9§  3495  and  3502  of  the  Civil  Code  authorize  the  abatement,  when 
it  can  be  done  without  committing  a  breach  of  the  i>eace,  without 
bringing  an  action. 

^  Cal.  Civil  Code,  9  3479. 

8  Id.,  S  3480. 

0  Id.,  9  3481. 
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Nothing  which  is  done  or  maintained  under  the  express  author- 
ity of  a  statute,  can  be  deemed  a  nuisance.  ^^  The  fact  whether 
a  structure  is  a  public  nuisance  is  a  question,  not  for  the  court, 
hut  for  the  jury.^^  All  encroachments  upon  privileges  which 
are  open  to  the  whole  community,  though  they  may  have  been 
uninterruptedly  prolonged,  are  nevertheless  liable  to  be  sup- 
pressed.^^   A  public  nuisance  can  never  be  legitimated.^' 

i  2883.  Building  adjacent.  Under  the  civil  law,  if  a  man 
build  a  house  upon  land  of  his  own  and  sell  it,  neither  he  nor 
a  subsequent  grantee  can  build  on  their  land  adjacent  so  as  to 
destroy  windows  which  were  a  necessary  and  essential  part  of 
the  house. ^*  But  if  he  has  sold  the  vacant  lot  and  kept  the 
house,  without  reserving  the  benefit  of  the  lights,  the  vendee 
might  build  against  his  house. ^'^  If  two  men  own  adjoining 
lots,  and  one  of  them  has  erected  a  brick  building  on  his  lot. 
the  wall  of  which  leans  so  as  to  project  over  the  lot  of  the  other, 
and  over  a  low  wooden  building  thereon,  so  as  to  prevent  the 
raising  and  repairing  of  the  wooden  building,  the  brick  wall 
is  a  nuisance,  and  its  maintenance  imports  damage  to  the  other 
party,  notwithstanding  the  fact  the  brick  wall  is  safe  and 


secure. 


16 


$  2889.  Bridge.  The  fact  that  a  bridge  is  a  great  public 
benefit  will  not  prevent  its  being  a  nuisance  if  it  obstruct  navi- 

10  Cal.  Civil  Code,  §  3482. 
"  People  V.  Davidson,  30  Cal.  383. 

la  Weld  V.  Hornby,  7  East.  194;  Carter  v.  Murcott,  4  Burr.  2163; 
Knox  V.  Cbaloner,  42  Me.  156. 

13  ADg.  on  Water-courses,  436;  Woolrych's  Law  of  Waters,  270; 
Knox  V.  Ohaloner.  42  Me.  1.50;  Renwlck  v.  MorHs,  3  HIU,  621; 
Coates  V.  Mayor,  etc.,  7  Cow.  585;  People  v.  Cunningham,  1  Den. 
^S6;  Commonwealth  v.  Upton,  6  Gray,  473;  Woodruff  v.  North 
Bloomfleld,  etc.,  Co.,  1  West  Coast  Rep.  183;  Van  Rensselaer  v, 
Albany,  15  Abb.  N.  C.  457;  Sullivan  v.  Royer,  72  Cal.  248;  1  Am. 
8t.  Rep.  51;  Bowen  v.  Wendt,  103  Cal.  236. 

14  Palmer  v.  Fletcher,  1  Lev.  122;  Sid.  167;  1  Keble.  553;  Rose- 
well  V.  Prior,  6  Mod.  116;  Coutts  v.  Gorham,  Moo.  &  M.  396; 
Compton  V.  Richards,  1  Price,  27;  Story  v.  Odin,  12  Mass.  157; 
7  Am.  Dec.  46;  see,  also,  Canham  v.  Flske,  2  Cromp.  &.  J.  126;  2 
Tyrw.  156. 

15  Tenant  v.  Goldwlu,  2  Ld.  Raym.  1093. 
i«  Meyer  v.  Metzler,  51  Cal.  142. 

Vol.  II  — 19 
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gation.*^  A  bridge  over  a  navigable  stream,  erected  for  public 
purposes,  and  producing  a  public  benefit,  and  leaving  a  reason- 
able space  for  the  passage  of  vessels,  is  not  a  nuisance.  ^^  If  an 
abutment  to  a  bridge  is  wrongfully  built  in  the  channel  of  a 
stream,  a  remedy,  if  any  exists,  is  against  him  by  whom  the 
injury  was  committed.^®  The  state  of  Pennsylvania,  as  the 
proprietor  of  public  works,  suffered  special  damage  in  its  prop- 
erty by  reason  of  a  bridge  across  the  Ohio  river,  and  this  dam- 
age continued  from  day  to  day,  was  not  capable  of  proof,  and 
computation  in  each  item  thereof,  and  so  was  not  reparable 
by  the  course  of  the  common  law;  it  was  held  that  a  bill  in 
equity  by  the  state,  to  enjoin  the  bridge  as  a  public  nuisance, 
could  be  maintained.^ 

§  2390.  Corporatioii0.  If  a  corporation  is  disturbed  in  the 
enjoyment  of  its  franchise  or  incorporeal  right,  such  a  dis- 
turbance is  technically  a  nuisance.^  Thus,  a  toll-bridge  cor- 
poration may  restrain  a  city  from  unlawfully  laying  out  its 
bridge  as  a  high  way. ^^  So,  a  railroad  company  which  is  un- 
lawfully disturbed  in  the  enjoyment  of  its  franchise  may  main- 
tain a  bill  for  an  injunction  as  of  a  nuisance.® 

§  2391.  Easement.  A  liberty,  privilege,  or  advantage  in 
land,  without  profit  existing  distinct  from  an  ownership  in  the 
soil,  is  an  easement.^  So,  the  right  to  use  a  public  highway 
is  a  public  easement.^     A  private  easement  is  a  privilege,  ser- 

17  King  V.  Ward,  4  Ad.  &  El.  384;  Pennsylvania  v.  Wheeling  & 
Belmont  Bridge  Co.,  13  How.  518;  and  see  People  v.  Hortoo,  5 
Hon,  516;  64  N.  Y.  610. 

18  MlBsisBlppi  &  Mo.  R.  R.  Co.  v.  Ward,  2  Black,  485;  Works  v. 
Junction  Railroad  Co.,  5  McLean,  426;  Pennsylvania  v.  Wheeling  & 
Belmont  Bridge  Co.,  13  How.  519. 

i»  CroweU  v.  Sonoma  Co.,  25  Cal.  313. 

20  Pennsylvania  v.  Wheeling  &  Belmont  Bridge  Co.,  13  How.  518. 

21  Charles  River  Bridge  v.  Warren  Bridge,  6  Pick.  376;  Boston 
Water  Power  v.  Boston  &  Wore.  R.  R.  Co.,  16  Id.  512w  Com- 
plaint in  action  for  the  usurpation  of  a  municipal  franchise.  See 
People  V.  City  of  Riverside,  66  Cal.  288. 

22  Central  Bridge  v.  Lowell,  4  Gray,  474. 

23  Charles  River  Bridge  v.  Warren  Bridge,  6  Pick.  376;  Boston 
&  Lowell  R.  R.  Co.  v.  Salem  &  Lowell  R.  R.  Co.,  2  Gray,  1. 

24  Pomeroy  v.  Mills,  3  Vt.  279:  23  Am.  Dec.  207;  1  Crabb's  Real 
Prop.  125. 

2R  Peck  V.  Smith,  1  Conn.  103,  132;  6  Am.  Dec.  216;  Smith's  Lead. 
Cas.  98. 
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vice,  or  convenience,  by  prescription,  grant,  or  necessary  im- 
plication, and  without  profit,  as  a  way  over  his  land,  a  gateway, 
a  water-course,  and  the  like.*  An  easement  may  be  created 
by  grant,  or  it  may  be  acquired  by  prescription.  The  grant 
may  be  either  express  or  implied.  A  reservation  of  an  ease- 
ment in  the  deed  by  which  the  lands  are  conveyed  is  equivalent 
for  the  purpose  of  the  creation  of  the  easement  to  an  express 
grant  of  the  easement  by  the  grantee  of  the  lands.*'  The 
right  of  landing  with  and  drawing  seines  upon  another's  land 
is  an  easement;*  and,  therefore,  may  be  acquired  by  prescrip- 
tion, like  a  right  of  way.* 

S  2892.  Injunction.  A  nuisance  existing  under  a  local  law, 
if  it  amounts  not  to  a  national  one,  will  not  be  enjoined  by 
the  United  States  Circuit  Court.*^  Although  indictment  is 
the  proper  remedy  in  the  case  of  a  public  nuisance,  yet  when 
it  is  obviously  necessary  that  such  nuisance  should  be  imme- 
diately suppressed,  a  court  of  chancery  may  interfere  by  in- 
junction until  process  by  indictment  can  be  put  in  motion.'* 
The  plaintiff  is  entitled  to  an  injunction  at  once,  unless  the 
removal  of  the  nuisance  is  physically  impossible.  Also,  to  pro- 
vent  a  threatened  injury  to  his  right  of  way.'^  The  common- 
law  remedy  for  a  public  nuisance  will  not  be  affected  by  a 
statute  imposing  a  penalty  on  the  offense  unless  an  intent  is 

»Kltch.  105;  3  Cm.  Dig.  484;  Servitudes  of  Civil  Law  Inst.  2,  3; 
1  Burr.  Diet.  530. 

27  Wagner  v.  Hanna,  38  Cal.  116. 

»  Hart  V.  Hill,  1  Whart.  138. 

SBAng.  on  Water-courses,  77;  see  Cal.  Civil  Code,  S  562,  and 
H  801-811. 

•0  Griffing  v.  Gibb,  1  McAll.  212. 

31  Ang.  on  Water-courses,  751;  Howe  v.  Granite  Bridge,  21  Pick. 
344;  Denver  v.  Mullen,  2  West  Coast  Rep.  852;  and  see  Tuebner 
V.  RaUroad  Co.,  66  Cal.  171;  Gardner  v.  Stroever,  80  id.  26;  Hargro 
V.  Hodgdon,  id.  623;  Lind  v.  City  of  San  Luis  Obispo,  109  id.  340. 

82  Tuolumne  W.  Co.  v.  Chapman,  8  Cal.  392;  Kittle  v.  Pfeiffer, 
22  id.  481.  An  action  for  the  abatement  of  a  nuisance  is  a  suit 
in  equity,  and  an  injunction  against  its  continuance  may  be  issued 
therein,  although  it  is  not  specifically  prayed  for  in  the  complaint. 
Sullivan  v.  Royer,  72  Cal.  248:  1  Am.  St.  Rep.  51.  Nor  Is  it  neces- 
sary to  show  that  an  Injury  is  inevitable,  to  enable  a  party  to 
maintain  an  action  for  a  mandatory  injunction  to  abate  a  nuisance, 
but  it  is  sufficient,  as  matter  of  final  relief,  if  facts  are  stated 
showing  that  danger  is  probable  and  imminent.  Nicholson  v. 
Gctchell,  96  Cal.  394. 
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conceived  to  exclude  these  remedies.^  An  injunction  will  issue 
notwithstanding  the  injury  is  occasional^  as  from  the  burning 
of  brick-kilns;  nor  will  it  make  any  difference  that  the  property 
injured  consists  of  ornamental  trees;  articles  of  luxury  are  as 
much  within  the  protection  of  the  law  as  articles  of  necessity .** 

§  2393.  Jorisdlction  of  action  concerning  nuisances.  The 
statute  of  California,  defining  what  are  nuisances,  and  prescrib- 
ing a  remedy  by  action,  does  not  take  away  any  common-law 
remedy  in  the  abatement  of  the  nuisances  which  the  statute 
does  not  embrace.**  The  County  Courts  formerly  had  original 
jurisdiction  of  actions  to  prevent  or  abate  a  nuisance.^  The 
action  is  not  a  "special  case."^  The  Superior  Courts  have 
constitutional  jurisdiction  of  cases  of  nuisances.  The  grant 
of  such  jurisdiction  by  the  statute  to  other  courts  can  not  take 
away  the  constitutional  jurisdiction  of  the  District  Courts.** 
A  court  of  chancery  can  not  make  a  decree  to  restrain,  or  give 
compensation  for  a  nuisance  or  tort  to  real  property  lying  in 
another  jurisdiction;  hence  it  can  not  entertain  a  bill  by  one 
railroad  corporation  to  restrain  another  from  doing  acts  con- 
tinually injurious  to  the  estate  and  franchise  of  the  complain- 
ants by  crossing  their  railroad  and  intruding  within  their 
exclusive  limits,  if  outside  of  the  jurisdiction  of  the  court.*^ 
But  an  action  for  damages  may  be  maintained  in  the  state  in 
which  the  property  injured  is  situated,  although  the  business 
which  occasions  the  injury  is  carried  on  upon  lands  in  another 
state.***  In  a  suit  for  the  abatement  of  a  nuisance,  a  court 
of  equity,  confining  its  inquiries  within  the  limits  of  its  local 
jurisdiction,  must  be  governed  by  the  same  rules  which  a  court 
of  law  would  act  upon  in  trying  an  indictment  for  the  same 

33  Renwlck  v.  Morris,  7  Hill,  575.  In  what  cases  will  equity 
enjoin  a  nuisance.  See  Parker  v.  Woolen  Co.,  2  Black,  545; 
Price  V.  Grantz,  118  Penn.  St.  402;  4  Am.  St.  Rep.  601;  Janesville 
T.  Carpenter,  77  Wis.  288;  20  Am.  St.  Rep.  123. 

84  Campbell  v.  Seamen.  63  N.  Y.  568;  20  Am.  Dec.  567. 

85  stiles  V.  Laird,  5  Cal.  122. 

86  People  V.  Moore,  29  Cal.  427. 

87  Parsons  v.  Tuolumne  W.  Co.,  5  Cal.  43. 

88  Yolo  V.  Sacramento,  36  Cal.  193;  Courtwright  v.  B.  R.  A.  W. 
&  M.  Co.,  30  Id.  573;  and  see  Warrinp  v.  Frear.  64  id.  54. 

89  Northern  Indiana  R.  R.  Co.  v.  Michlfiran  Central  R.  R.  Co.,  15 
How.  233. 

40Ruchman  v.  Green,  16  N.  Y.  Sup.  Ct.  (9  Hun)    225. 
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nuisance.'^  Where  a  bill  is  brought  in  a  federal  court  to  abate 
a  nuisance,  the  jurisdiction  is  tested  by  the  value  of  the  object 
to  be  gained  by  the  bill,  and  that  object  is  the  removal  of 
the  nuisance.*^  In  cases  of  private  nuisance,  the  jurisdiction 
of  courts  of  equity  and  courts  of  law  is  concurrent,  though 
many  cases  will  sustain  an  action  at  law  which  would  not  justify 
relief  in  equity.^ 

I  2804.  Kulsance  and  treajMUM  —  distinctioxL.  The  distinction 
between  nuisance  and  trespass  is,  that  nuisance  is  only  a  con- 
sequence or  result  of  what  is  not  directly  or  immediately  in- 
jurious, but  its  effect  is  injurious,  while  trespass  is  a  direct 
and  immediate  invasion  of  property.** 

I  2805.  Parties  plaintiff.  Such  action  may  be  brought  by 
any  person  whose  property  is  injuriously  affected,  or  whose 
personal  enjoyment  is  lessened  by  the  nuisance.**  A  common 
nuisance  being  deemed  an  injury  to  the  whole  community,  every 
person  in  the  community  is  supposed  to  be  aggrieved  by  it, 
and  has  the  right  to  abate  it  without  regard  to  the  question 
whether  it  is  an  immediate  obstruction  or  injury  to  him.**  A 
private  nuisance  is  one  which  only  injures  a  particular  indi- 
vidual or  class  of  individuals,  and  can  be  abated  only  by  him 
who  suffers  from  it.*^  And  an  action  to  abate  can  be  main- 
tained only  by  the  owner  in  fee  of  the  premises  injured,  against 
the  owner  in  fee  of  the  premises  on  which  the  nuisance  exists.** 
But  a  tenant  in  common  may  maintain  such  action  without 
joining  his  cotenant  as  a  party  plaintiff  or  defendant.*®  A 
public  nuisance  being  the  subject  of  criminal  jurisdiction,  the 
ordinary  and  regular  proceeding  at  law  is  by  indictment  or 
information  by  which  the  nuisance  may  be  abated,  and  the 

41  Mississippi  &  Missouri  R.  R.  Co.  v.  Ward,  2  Black,  486. 

42  Mississippi  &  Missouri  R.  R.  Co.  v.  Ward,  2  Black,  486. 

48  Parker  v.  Winnipiseogee,  etc.,  Woolen  Co.,  2  Black,  545;  see, 
also.  Barton  v.  Union  Cattle  Co.,  28  Neb.  350;  26  Am.  St.  Rep.  340. 

44Ang.  on  Water-courses,  576.  Joinder  of  causes  of  action  for 
nuisance  and  for  personal  injuries  to  the  plaintiff.  See  Lamming 
V.  Galusha,  135  N.  T.  239. 

45  Cal.  Code  of  Civ.  Pro.,  fi  731. 

46  Gnnter  v.  Geary,  1  Cal.  462;  Civil  Code,  fi  3495. 
47Gonter  v.  Geary.  1  Gal.  462;  OIvU  Code,  fifi  3502-3. 
48  Ensworth  V.  Putnam,  16  Barb.  568. 

40  Woodruff  V.  North  Bloomfield,  etc.,  Co.,  8  Saw.  628;  Mississippi, 
etc.,  R.  R.  Co.  V.  Ward,  2  Black,  486. 
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perBon  who  caused  it  may  be  puniBhed.^  If  any  particular 
individual  shall  ha^e  sustained  special  damage  from  the  erec- 
tion of  it,  the  special  and  private  injury  resulting  from  a 
nuisance  is  the  only  ground  on  which  a  private  individual  can 
ask  for  relief  against  it.*^  Several  persons  having  independent 
claims  to  relief  may  join  in  a  suit  to  restrain  a  nuisance  which 
affects  the  respective  claims  of  both.*^^  Certain  obstructions 
and  injuries  to  highways  are  declared  to  be  nuisances,  and  an 
action  to  abate  the  same  must  be  brought  by  the  road  overseer 
or  commissioners  of  highways.^  Such  action  can  not  be 
brought  in  the  name  of  the  county  as  plaintiff.*^ 


§  2306.  Parties  defendant.  When  an  owner  contracts  for 
doing  certain  work  upon  his  property,  if  a  nuisance  necessarily 
occurF  in  the  ordinary  mode  of  doing  such  work,  the  owner  is 
liable;  but  if  a  nuisance  happens  by  the  negligence  of  the  con- 
tractor or  his  servants,  the  contractor  alone  is  responsible.* 
In  an  action  of  nuisance  or  trespass  the  defendant  has  no  right 
to  inquire  into  the  good  faith  of  the  plaintifPs  possession.*** 
Wiere  a  nuisance  is  committed  by  several,  the  plaintiff  may  sue 
any  one  of  those  who  did  the  wrong,  and  the  nonjoinder  of  the 
others  can  not  be  pleaded  in  abatement."  But  if  the  parties 
committing  the  tort  are  joint  owners  of  the  land,  and  the  tort 
consisted  in  the  omission  of  some  act  which  they  are  bound  as 
such  owners  to  perform,  ihon  all  must  be  joined  in  the  action.*® 
If  one  of  two  tenants  in  comm<m  of  a  mill  is  guilty  of  malfeas- 1 
ance  by  using  it  to  the  nuisance  of  a  stranger,  the  other  owner, 
not  participating,  is  not  liable.^®     And  where  several  parties 

60  Cal.  Penal  Code,  fi  370  et  seq. 

81  Attorney-General  v.  Cleaver,  18  Ves.  215;  Crowder  v.  Tinkler, 
19  Id.  616;  Corning  v.  Lowerree,  6  Johns.  Ch.  439;  12  Pet  98; 
Spooner  v.  McConnell,  1  McLean,  337;  and  see  Works  v.  Junction 
R.  R.  Co.,  5  Id.  425;  P<^g  v.  Railroad  Co.,  20  Nev.  429;  Bowen  v. 
Wendt,  103  Cal.  236;  Wylle  v.  El  wood,  134  111.  281;  23  Am.  St  Bep. 
673;  Zettel  v.  West  Bend,  79  Wis.  316;  24  Am.  St.  Bep.  715. 

M  Mnrray  v.  Hay,  1  Barb.  Ch.  50;  43  Am.  Dec.  773. 

M  See  Cal.  Political  Code,  §§  2743-2747. 

w  San  Benito  Co.  v.  Whitesldes.  51  Cal.  416. 

M  Chicago  City  v.  Bobbins,  2  Black,  4ia 

M  Eberhard  v.  Tuolumne  Water  Co.,  4  Cal.  308. 

87 1  Chit.  PI.  75;  SuttOD  v.  Clark,  6  Tannt.  29. 

68 1  Chit  PI.  76. 

B8  Ang.  on  Water-courses,  592;  Simpson  v.  Seavey,  8  Greenl.  188w 
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owning  mining  claims  on  the  affluents  of  a  river^  work  them 
independently  of  each  other  by  the  hydraulic  process  in  such  a 
manner  that  their  debris  flows  down  into  the  main  river^  and 
becomes  mingled  into  one  indistinguishable  maas^  passes  on,  and 
ia  deposited  above  the  course  of  the  river  in  the  valley  below,  a 
biU  in  equity  by  a  party  injured  against  all  the  parties  thus  con- 
tributijig  to  the  nuisance  to  enjoin  it  may  be  maint^ined.^  So, 
also^  any  one  aiding  in  maintaining  a  nuisance  may  be  jmned 
with  his  principal,  or  sued  separately.®'  But  the  liability  of 
one  excavating  in  a  street,  and  of  a  city  negligently  permitting 
the  excavation  to  remain  open,  is  several  and  not  joint.  Con- 
sequently they  can  not  be  joined  in  the  same  action.^ 

S  28G7.  Private  nulBance.  Where  a  bill  against  a  private 
nuisance  does  not  show  plainly  that  complainant  is  vdthout  a 
remedy  at  law,  it  must  be  dismissed.^  A  distillery  with  styes 
in  which  large  quantities  of  hogs  were  kept,  the  oflal  from  which 
render  the  waters  of  a  creek  unwholesome,  and  the  vapors  from 
which  render  a  dwelling  uninhabitable,  is  a  nuisance.^  It  is  not 
necessary  that  the  corruption  of  the  atmosphere  be  such  as  to 
be  dangerous  to  health;  it  is  sufficient  that  the  effluvia  are  offen- 
sive  to  the  senses,  and  render  habitations  uncomfortable.***  A 
dense  smoke,  laden  with  cinders,  liable  to  continue  twelve  hours 
twice  a  month,  and  to  penetrate  houses  at  distances  of  from 
fort}'  to  two  hundred  feet,  in  a  part  of  the  town  occupied  by 
mechanics  for  their  homes  and  for  trades  requiring  a  certain 
amount  of  smoke  is  a  nuisance.^     But  in  view  of  the  damage  to 

•0  Woodruff  V.  North  Bloomfield,  etc.,  Co.,  8  Saw.  628;  overruling 
Keyes  v.  Little  York,  etc.,  Co.,  53  Cal.  724;  see,  also,  Hillman  v. 
Newlngton,  57  Id.  56;  Cbipman  v.  Palmer,  77  N.  Y.  56;  33  Am.  Rep. 
565;  Gay  v.  State,  90  Tenn.  645;  25  Am.  St.  Rep.  707;  Crossly  v. 
LIghtower,  3  L.  R.  Eq.  279. 

01  Losee  v.  BuchaDan,  51  N.  Y.  476;  10  Am.  Rep.  623;  Eastman 
V.  St.  Anthony  Falls,  etc.,  Co.,  12  Minn.  137;  People  v.  Mining  Co., 
66  Cal.  138;  56  Am.  Rep.  80. 

«a  Trowbridge  v.  FcM-epaugh,  14  Minn.  133.  A  municipal  corpora- 
tion, owning  and  holding  property  for  public  purposes,  Is  liable 
to  an  adjoining  owner  for  injuries  from  a  nuisance  maintained 
upon  Its  property.  Briegel  v.  Philadelphia,  135  Penn.  St.  451;  20 
Am.  St  Rep.  885. 

«s  Parker  v.  Woolen  Co.,  2  Black,  545. 

«4  Smith  V.  McConathy,  11  Mo.  517. 

«BEame8  v.  N.  B.  Worsted  Co.,  11  Met  572. 

WRoss  V.  Butler,  19  N.  J.  Eq.  294;  97  Am.  Dec.  664. 
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very  large  iron  works  which  an  injunction  would  cause,  and 
where  the  injury  could  be  compensated  for  at  law,  an  injunction 
ought  not  to  be  granted.^  Where  defendants  built  a  platform 
in  front  of  plaintiff's  lot,  and  on  his  side  of  the  way,  as  plaintiff 
presumptively  owned  to  the  middle  of  the  street,  he  could  main- 
tain a  private  suit.^ 

€  2308.  Private  nuisance  —  allegrationB.  In  an  action  for  a 
private  nuisance  it  is  not  necessary  to  allege  or  prove  any  special 
damage;  but  in  a  private  action  for  a  public  nuisance  special 
damages  must  be  averred  and  proved.^  It  becomes  the  gist  of 
the  actionJ^ 

I  2800.  Public  gaming-house.  A  public  gaming-house  is  a 
nuisanceJ^  A  public  bowling  alley,  kept  in  connection  with  a 
lager  beer  saloon  in  a  populous  town,  is  not  per  se  a  public 
nuisance  J^ 


I  2400.  Public  nuisances.  The  following  have  been  held 
public  nuisances,  viz.:  The  erection  of  a  house  on  a  highway  J* 
Tlie  appropriation  of  that  part  of  the  river  or  bay  below  low 
water  or  low  tide  is  a  public  nuisance  J*  Any  obstruction  to  the 
navigation  of  a  public  navigable  stream  is,  upon  established 
principles,  a  public  nuisance.^^  It  does  not  follow  as  a  legal 
conclusion  that  a  wharf  erected  below  high-water  mark  in  tide 
waters,  and  upon  the  soil  thereunder  belonging  to  the  state,  is  a 
public  nuisance,  or  an  injury  to  commerce  and  navigation. 
Whether  such  a  wharf  is  a  public  nuisance  is  a  question  of  fact.^^ 
An  injunction  will  be  granted  to  restrain  the  erection  of  a 
wharf  in  tide  waters,  where  it  is  a  public  nuisance,  or  will  be 

67  Richards'  Appeal,  67  Penn.  St.  105;  08  Am.  Dec.  202;  see,  also,. 
Rhodes  v.  Dunbar,  57  Penn.  St.  274;  98  Am.  Dec.  221. 

osHigbee  v.  Camden  &  Amboy  R.  R.  Co.,  4  O.  B.  Qreen,  276; 
and  see  Hargro  y.  Hodgdon,  89  Oal.  623. 

» Smith  V.  McCoDathy,  11  Mo.  517;  Platte,  etc..  Ditch  Co.  v. 
Anderson,  8  C<^.  131;  Walley  v.  Ditch  Co.,  15  id.  579. 

70  Baker  v.  Boston,  12  Pick.  196. 

71  See  United  States  v.  Ismenard,  1  Cranch  C.  C.  150. 

72  state  v.  HaU,  32  N.  J.  L.  15a 

7«Gunter  v.  Geary,  1  Cal.  467;  People  v.  Davidson,  80  id.  888. 
74  Gunter  v.  Geary,  1  Oal.  462. 

70  Mayor,  etc.,  of  Georgetown  t.  Alexandria  Canal  Co.,  12  Pet. 
91;  Woodruff  v.  North  Bloomfield,  etc.,  Co.,  1  West  Coast  Rep.  183. 
76  People  V.  Davidson,  80  Cal.  879. 
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followed  by  some  form  of  irreparable  damage.*"  A  common 
scold  is  a  nuisance.^®  To  keep  a  large  quantity  of  gunpowder 
near  where  persons  dwell  is  a  nuisance.^®  A  house  on  fire, 
or  those  in  the  immediate  vicinity  which  serve  to  communicate 
with  flames^  is  a  nuisance  which  it  is  lawful  to  abate;  and  the 
private  rights  of  the  individual  yield  to  considerations  of  gen- 
eral convenience  and  the  interest  of  society.®^  The  constitu- 
tional provision  requiring  payment  for  private  property  taken 
for  public  use  does  not  apply.®^  Nor  can  one  who  abates 
such  a  nuisance  be  held  personally  responsible  for  trespass.^ 


I  2401.  Public  nuiBance  —  when  action  lies.  An  action  will 
not  lie  for  damages  for  a  public  nuisance,  unless  plaintiif  has 
sustained  some  special  damage.^  The  facts  that  the  parties 
who  bring  an  action  to  abate  a  nuisance  caused  by  obstructing 
a  public  road,  own  land  fronting  on  the  road,  and  have  no 
other  means  of  access,  do  not  show  such  special  damage  to  the 
plaintiffs  in  addition  to  that  sustained  by  the  public  as  enables 
them  to  maintain  the  action.^    The  special  damage  must  be 

77  Id. 

78  See  United  States  v.  Royally  3  Oranch  C.  a  620.  The  pollution 
of  the  waters  of  a  stream  by  offal  of  a  slaughter-house  is  a  public 
nuisance.    Bowen  v.  Wendt,  lOB  Cal.  236. 

70  Meyers  v.  Malcolm,  6  HiU,  202;  41  Am.  Dec.  744;  Barden  ▼. 
Crocker,  10  Piclc.  388;  Lansing  v.  Smith,  4  Wend.  9;  21  Am.  Dec. 
89;  Harrison  v.  Sterett,  4  Har.  &  M.  540;  Story  v.  Hammond,  4 
Ohio,  376;  Shaw  v.  Cummlskey,  7  Pick.  76. 

soSukocco  V.  Geary,  3  Cal.  73. 

Slid. 

said. 

sscomyn's  Dig.,  Nuisances;  9  Code  Rep.  112;  Butterfleld  v. 
Forrester,  11  East,  61;  King  v.  Directcnrs,  etc.,  12  Id.  432;  Rose 
V.  Miles,  4  Mau.  &  Sel.  101;  Stetson  v.  Faxon,  19  Pick.  147;  31 
Am.  Dec.  123;  Mayor  of  Pittsburg,  etc.,  v.  Scott,  1  Penn.  St.  309; 
Thayer  v.  Boston,  19  Pick.  511;  31  Am.  Dec.  157;  Myers  v.  Mal- 
colm, 6  Hill,  292;  41  Am.  Dec.  744;  Woodruff  v.  North  Bloomfleld, 
etc.,  Co.,  1  West  Coast  Rep.  183;  Wesson  v.  Washburn  Iron  Co., 
13  Allen,  95;  90  Am.  Dec.  181;  Llnd  v.  City  of  San  Luis  Obispo, 
109  Cal.  340.  For  mles  whic^  govern  a  court  of  equity  In  a  suit 
for  the  abatement  of  a  nuisance,  see  Mississippi  &  Missouri  R. 
R.  Co.  V.  Ward,  2  Black,  485;  United  States  v.  Railroad  Co.,  3 
Okl.  40^. 

84  Aram  v.  Shallenberger,  41  OaL  449;  but  see  Wakeman  v. 
Wilbur,  147  N.  Y.  657. 
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such  as  might  legitimately  flow  from  the  nuisance^  and  must  be 
specially  pleaded.*^ 

I  2402.  Bemedy.  By  judgment  the  nuisance  may  be  en- 
joined or  abated  as  well  as  damages  recovered.®*  To  entitle  a 
party  to  an  injunction  in  a  case  of  nuisance,  the  injury  to  be 
restrained  must  be  irremediable,  and  such  as  can  not  be  ade- 
quately compensated  by  damages.^  In  an  actionb  to  abate  a 
nuisance,  damages  are  only  an  incident  to  the  action,  and  the 
failure  to  recover  them  does  not  affect  the  question  of  costs.^ 
Courts  of  equity,  pursuing  the  analogy  of  the  law  that  a  party 
may  maintain  a  private  action  for  special  damages,  even  in 
the  case  of  public  nuisance,  will  grant  an  injunction  against  a 
public  nuisance  at  the  instance  of  a  private  person,  where  he 
is  in  imminent  danger  of  suffering  a  special  injury,  for  which, 
under  the  circumstances  of  the  case,  the  law  wouuld  not  afford 
an  adequate  remedy.  But  the  plaintiff  in  such  case,  to  main- 
tain his  suit  in  equity,  must  aver  and  prove  an  individual 
injury .®®  Where  an  individual  is  damaged  by  a  public  nuisance, 
he  has  the  same  remedy  as  when  injured  by  a  private  nuisance.'^ 
And  plaintiff  must  prove  that  the  damage  he  has  sustained 
"  is  not  common  to  others.^'*^ 

86  L.  T.  Co.  V.  S.  W.  W.  R  Od.,  41  Oal.  564;  fi  2388,  ante. 

MWm  V.  Slnkwitz,  41  Cal.  594;  Cal.  C^e  Olv.  Pro.,  €  731. 

ST  MIddleton  v.  Franklin,  3  Cal.  241. 

88  HudsoD  V.  Doyle,  6  Cal.  102;  affirmed  in  Cartwrlght  v.  B.  R. 
A.  W.  M.  Co.,  30  id.  576. 

88  Crowder  v.  Tinkler,  19  Ves.  616;  Coming  v.  Lowerre,  6  Johns. 
Oh.  439;  Mississippi  &  Missouri  R.  R.  Co.  v.  Ward,  2  Black,  485. 

90  Welton  V.  Martin,  7  Mo.  307;  Stetson  v.  FaxoD,  19  Pick.  147;  31 
Am.  Dec.  123;  Thayer  v.  Boston,  19  Pick.  611;  31  Am.  Dec.  157;  Shaw 
V.  Cummiskey,  7  Pick.  76;  Holman  v.  Inhabitants,  etc.,  13  Met  297. 

wCo.  Litt  56  a;  Stetson  v.  Faxon,  19  Pick.  155;  31  Am.  Dec. 
123.  The  complaint  should  set  forth,  by  positive  averment,  facts 
sufficient  to  show  that  the  plaintiff  has  sustained  special  injury, 
different  in  kind  from  that  sustained  by  the  general  public.  Red- 
way  V.  Moore,  2  Idaho,  1036.  But  although  the  complaint  does  not 
by  explicit,  positive  averment  state  a  special  damage  or  injury  to 
the  plaintiff  different  in  kind  from  that  sustained  by  the  general 
public,  yet  if  that  essential  fact  appears  by  plain  and  necessary 
implication,  and  no  objection  to  the  pleading  is  taken  by  special 
demurrer,  the  pleading  will  be  upheld,  upon  a  motion  for  Judcrment 
on  the  pleadings  made  at  the  commencement  of  the  triaL  Hargro 
Y.  Hodgdon,  89  Cal.  623. 
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fi  2408.  BiparUn  proprietor.  Where  a  river  is  made  a  bound- 
ary to  the  land^  the  grantee  becomes  a  riparian  proprietor^  and 
is  entitled  to  the  land  the  river  covers  ad  Mium  medium  aquae, 
and  any  (in  case  of  a  grant)  subsequent  grantee  under  the 
same  description  is  alike  entitled.^ 

i  8404.  Steam  engine  in  cellar.  The  erection  of  a  steam 
engine  and  machinery  and  a  gristmill  in  the  cellar,  under  an 
auction  store,  held  not  to  be  such  an  injury  as  to  require  a 
restraining  power  of  the  court;  at  least  not  until  the  question 
of  nuisance  shall  be  determined  by  a  jury,  and  even  then  the 
remedy  at  common  law  is  adequate.^ 

§  2405.  Street  railroads.  Where  a  railroad  track  is  on  a 
public  street,  owners  of  property  in  the  vicinity,  to  sustain 
a  complaint  against  its  construction,  must  establish  that  it  is 
a  public  nuisance,  and  that  they  have  sustained  special  damage.^ 
Where  a  company  is  authorized  by  law  to  construct  a  street 
railroad  with  switches  and  turnouts,  the  presumption  of  the 
law  is  that  the  switches  and  turnouts  are  necessary,  and  the 
burden  of  proving  that  they  are  a  huisance  is  cast  on  the 
plaintiff.^  In  an  action  by  an  owner  and  occupant  of  a  lot 
fronting  on  a  street  for  special  damages  by  reason  of  a  nuisance 
caused  by  the  obstruction  of  the  public  street  in  front  of  the 
lot,  testimony  as  to  the  market  value  of  the  lot,  and  the  effect 
of  the  nuisance  as  to  such  market  value,  is  not  admissible.^ 

I  8406.  Verdict,  effect  of.  In  an  action  to  abate  a  nuisance, 
a  general  verdict  in  favor  of  the  plaintiff  is  sufBcient  to  sustain 
a  judgment  abating  the  same.^  So  if  special  findings  are  not 
inconsistent  with  it.®* 

•^Ang.  on  Water-courses,  19;  People  v.  Canal  Appraisers,  13 
Wend.  355;  17  Id.  571;  Ex  parte  Jennings,  6  Cow.  548;  16  Am.  Dec. 
447;  Commissioners  v.  Kempshall,  26  Wend.  404. 

MMiddleton  v.  Franklin,  3  Cal.  241;  see  Saltonstali  v.  Banker, 
8  Gray,  195. 

M  Black  V.  Philadelphia  &  Reading  R.  R.  Co.,  58  Penn.  St  249; 
Severy  v.  C.  P.  R.  R.  Co.,  51  CaJ.  194. 

»  Carson  v.  Cent.  R.  R.  Co.,  35  Cal.  325. 

•«  Severy  v.  C.  P.  R.  R.  Co.,  51  Cal.  194. 

97  Blood  V.  Light,  31  Cal.  115;  Learned  v.  Castle,  3  West  Coast 
Bep.  154;  67  Cal.  41;  affirmed,  78  id.  454. 

M  Blood  V.  Light,  81  Cal.  115. 
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§  2407.  Prior  action  at  law.  In  general,  courts  of  equity 
do  not  take  jurisdiction  in  cases  of  nuisance  until  the  party  ag- 
grieved has  established  his  hght  by  an  action  at  law,  unless 
some  special  ground  is  shown,  such  as  irreparable  injury,  mul- 
tiplicity of  suits,  or  the  like.** 

€  2408.  Who  liable.  The  author  of  a  nuisance  is  answerable 
for  all  the  damages  thereof,  and  after  a  recovery  of  damages  for 
its  erection,  another  action  may  be  maintained  for  its  continu- 
ance. Each  continuance  is  a  new  nuisance.^^  So  that,  if  a 
person  erects  a  mill,  to  the  nuisance  of  another,  every  occupier 
of  it  afterwards,  who  permits  a  continuance  of  the  nuisance,  is 
subject  to  an  action.^^^  If  the  purchaser  be  ignorant  of  the  con- 
sequences and  damage  occasioned  he  must  have  notice  of  it,  and 
a  request  must  be  made  to  remove  the  nuisance  before  an  action 
can  be  brought.^^*  But,  of  course,  where  the  nuisance  is  com- 
mitted by  the  defendant  himself,  no  notice  or  request  of  removal 
before  action  is  necessary.*^  The  person  whose  duty  it  was  to 
remove  the  nuisance,  or  to  keep  a  hole  protected,  is  alone 
liable.**^  A  landlord  is  liable  to  his  tenant  for  injury  from  the 
bursting  of  a  defective  sewer.^^ 

w  Parker  v.  Winnipiseogee  Lake  Cotton  &  Woolen  Co.,  2  Black» 
545;  Irwin  v.  Dixlon,  9  How.  10;  Pennsylvania  v.  Wheeling  &  Bel- 
mont Bridge  Co.,  13  id.  518,  561;  in  which  authorities  may  be  found 
the  history  of  the  Jurisdiction  of  courts  of  equity  in  these  cases; 
8ee,  also,  Kennerty  v.  Phosphate  Co.,  17  S.  C.  411;  43  Am.  Rep. 
607;  Turner  v.  Hart,  71  Mich.  128;  15  Am.  St.  Rep.  243;  McMenomy 
V.  Band,  87  Cal.  134. 

100  Ang.  OD  Water-courses,  587. 

loiid.  588,  and  cases  there  cited;  Prentiss  v.  Wood,  132  Mass. 
486;  Duryea  v.  Mayor,  26  Hun,  120;  see  EUsworth  v.  Putnam,  16 
Barb.  565. 

loaAng.  on  Water-courses,  580. 

108  Id.  In  an  action  against  the  grantee  of  land  for  the  con- 
tinuance of  a  nuisance  erected  by  his  grantor,  notice  to  the 
defendant  that  the  erection  was  a  nuisance  is  essential  to  the 
plaintiff's  cause  of  action,  and  it  is  not  for  the  defendant  to  show 
want  of  such  notice.  Castle  v.  Smith  (Cal.),  36  Pac.  Rep.  859; 
compare  Pierce  v.  Loan  Society,  72  Cal.  180;  1  Am.  St.  Rep.  45: 
Ahem  v.  Steele,  115  N.  Y.  203;  12  Am.  St.  Rep.  778. 

104  Blake  v.  Ferris,  5  N.  Y.  48;  56  Am.  Dec.  304. 

106  Alston  V.  Grant,  24  Eng.  Law  &  Eq.  122;  Tenant  v.  Goldwin, 
2  Ld.  Raym.  1080;  Cooper  v.  Barber,  3  Taunt.  99.  Where  the 
owner  of  premises  knows,  or,  by  the  exercise  of  reasonable  care, 
can  ascertain  that  they  have  upon  them  a  nuisance,  dangerous  to 
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S  8409.  Vor  continuance  of  a  nuisance. 

Form  No.  571. 

[Title.] 

The  plaintifi  complains,  and  alleges: 

I.  That  he  is,  and  at  all  times  hereinafter  mentioned  was,  the 

owner  and  possessed  of  [the  house  and  lot  No.  . . . ., 

street, ]. 

[II  and  III  follow  form  No.  668.] 

IV.  That  on  the day  of ,  18. .,  the 

plaintiff  requested  the  defendant  to  remove  the  said  [slaughter- 
house, or  to  cease  using  it  for  that  purpose],  but  he  has  not 
done  so. 

[Demand  op  Judgment.] 

%  2410.  Allegation  of  request.  By  some  of  the  courts  of  New 
York  a  request  is  held  necessary  against  a  mere  continuer  of  a 
nuisance.*^  It  is  difficult,  however,  upon  principle,  to  see  any 
reason  in  the  rule,  if  there  be  such  a  rule,  which  requires  notice 
to  discontinue  the  doing  an  unlawful  act  before  bringing  an 
action  therefor;  but  "  where  a  private  nuisance  results  from  a 
mere  omission  of  the  wrongdoer,  and  can  not  be  abated  without 
entering  upon  his  land,  reasonable  notice  must  be  given  before 
entering  to  abate  it."*^  Where  the  action  is  for  damages  for  a 
nuisance  erected  by  a  previous  owner,  it  should  appear  that 
before  the  commencement  of  the  action,  the  defendant  ha^d 
notice  or  knowledge  of  the  existence  of  the  nuisance,  but  plain- 
tiff need  not  prove  a  request  to  abate.^^ 

I  2411.  Allegation  where  land  has  been  transferred. 

Form  No.  572. 

That  on  or  about  the day  of ,  18 . . , 

the  defendant  A.  B.  conveyed  said  premise©  to  the  defendant 

the  public  or  an  ^uljoinii.^  owner,  It  is  his  duty  to  abate  It  before 
leasing  the  property,  aad  if  he  leases  without  doin^  this,  ho  Is 
liable  to  respond  In  damages  to  any  one  injured  in  consequence  of 
the  nuisance,  and  this  is  so,  althouj^h  he  did  not  create  the  nuisance. 
Timlin  v.  Standard  Oil  Co.,  126  N.  Y.  514;  22  Am.  St.  Rep.  R4.5. 
And  the  same  liability  rests  upon  a  tenant  who  sublets  the  prem- 
ises knowing  or  being  chargeable  with  knowledge  of  the  existence 
of  the  nuisance.    Id. 

106  Hubbard  v.  Russell,  24  Barb.  407;  but  see,  contra,  Brown  v. 
Cayuga  &  Snsq.  R.  R.  Co.,  12  N.  Y.  492. 

107  Cal.  Civil  Code,  §  3503;  see.  also,  id.,  §  3502. 

108  Penney  v.  Berry,  61  Mo.  359;  South  worth  v.  Schofleld,  51  N.  Y. 
513;  and  see  $  2408,  ante. 
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C.  D.y  who  ever  since  has  been  in  possession  of  the  same  and 

wrongfully  maintains  said  nuisance.     That  on  the day 

of ,  18 . . ,  the  plaintiff  requested  him  to  remove  and 

abate  the  same. 

§  2412.  Continuance.  Every  continuance  of  an  obstruction 
is  in  itself  an  offense.^**  The  action  lies  against  him  who  erects 
a  nuisance  and  against  him  who  continues  a  nuisance  erected  by 
another."^  And  every  use  of  an  erection  which  is  a  nuisance  is 
a  new  nuisance.  And  one  who  continues  a  nuisance  may  be 
sued  \dthout  notice,  or  a  request  to  him  to  abate  it.*** 

I  2413.  For  obstructing  a  way. 

Form  No.  573. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  he  is,  and  at  the  time  hereinafter  mentioned  was, 

possessed  of  a  house  in  the  town  of ,  county  of 

[or  describe  premises],  and  the  same  fronted 

upon  a  certain  road  or  highway. 

II.  That  he  was  accustomed  to  pass  [with  vehicles,  or  on 
foot]  along  that  certain  highway  [or  private  way]  leading  to 
his  said  house. 

III.  That  on  the day  of ,  18. .,  the 

defendant  obstructed  the  said  highway,  so  that  the  plaintiff^ 
could  not  pass  [with  vehicles,  or  on  foot,  as  the  case  may  be] 
along  said  highway,  and  has  ever  since  obstncted  the  same. 

IV.  [State  special  damage,  if  any.] 

[Demand  of  Judgment.] 

f  2414.  Actions,  when  it  lies.  An  action  to  abate  a  nuisance 
in  a  highway  by  water,  obstructing  the  free  use  of  plaintiff's 
property,  will  lie  the  same  as  to  abate  a  nuisance  in  a  highway 
by  land."^  If  the  free  use  of  his  property  is  interfered  with, 
he  may  have  his  private  action  to  abate  the  same.***    Such 

109  Renwick  v.  Morris,  7  HIH,  575. 

"0  staple  V.  Spring,  10  Mass.  72;  Hodges  v.  Hodges,  5  Met.  205; 
Cal.  Civil  Code,  §  3483;  §  2408,  ante. 

Ill  Conhocton  Stone  Co.  v.  Buflfalo,  N.  T.  &  E.  R.  R.  Oo.,  52  Barb. 
390. 

113  Blanc  V.  Klumpke,  20  Cal.  166. 

ii»  Id. 
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action  may  be  maintained  by  the  road  overseer  or  commissioner 
of  highways.^** 

i  2415.  Bay  or  river  as  a  highway.  All  that  part  of  a 
bay  or  river  below  low  water  or  low  tide,  is  a  public  highway, 
common  to  all  citizens,  and  if  any  person  appropriate  it  to 
himself  exclusively,  the  presumption  is  that  it  is  a  detriment 
to  the  public."" 

I  2416.  ObBtructing  a  street.  In  an  action  to  abate  a  nui- 
sance caused  by  the  interference  of  private  individuals  with 
a  public  road,  neither  the  county  nor  its  supervisors  are  neces- 
sary parties. ^^  A  person  building  a  storehouse  on  a  street, 
who,  in  consequence  of  the  city's  raising  the  carriageway  of 
t)ie  street,  raises  the  sidewalk  so  as  to  make  it  conform  to  the 
carriageway,  thereby  obtaining  vaults  aud  an  area  for  the  bene- 
fit of  his  building,  does  not  do  a  public  work  nor  relieve  him- 
self from  the  penalty  of  making  a  nuisance,  if  a  nuisance  is 
made  by  what  he  does.""^  Buildings  erected  on  public  grounds 
or  highways,  acquire  no  right,  either  on  account  of  time  or 
expenditure.^^®  It  is  a  nuisance  to  erect  a  building  on  a  high- 
way.^** Thus  defendants  dug  a  deep  hole  on  their  premises 
close  to  the  line  of  a  public  street,  and  threw  out  earth  and 
stones  upon  the  sidewalk;  the  plaintiff,  in  trying  to  pass  the 
obstruction  on  the  sidewalk,  went  a  little  upon  the  defandant's 
land,  fell  into  the  hole,  and  was  injured;  it  was  a  dark  night, 
and  defendants  had  provided  no  light;  the  plaintiff  was  using 
due  care;  it  was  held  that  the  fact  that,  under  the  above  cir- 
cumstances, he  went  upon  defendant's  land,  and  was  injured 
there,  did  not  bar  his  action.^^  If  a  city,  in  the  exercise  of 
its  right  to  grade  highways,  creates  a  stagnant  pond  on  a  man's 
land,  close  to  his  house,  it  is  liable  in  damages.^^*  The  break- 
up See  Oal.  Political  Code,  §§  274a-2747. 

iWGunter  v.  Geary,  1  Oal.  462;  Woodruff  v.  North  Bloomfield, 
etc.,  Co.,  1  West  Coast  Rep.  183. 

"•Learned  v.  Castle,  67  Cal.  41. 

117  Bobbins  v.  Chicago  City,  4  Wall.  657. 

lis  Philadelphia  v.  Philadelphia  &  Reading  R.  R.  Co.,  58  Penn. 
St  253. 

ii*Gunter  v.  Geary,  1  Cal.  467.  To  keep  a  wagon  habitually  In 
the  public  street  is  a  nuisance.  Cohen  v.  New  York,  113  N.  Y. 
532;  10  Am.  St.  Rep.  506. 

i»  Vale  V.  Bliss,  50  Barb.  358. 

121  Nevins  v.  City  of  Peoria,  41  111.  503;  89  Am.  Dec.  392. 
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ing  up  of  a  street  of  a  town  for  the  purpose  of  laying  gao 
pipes,  vdthout  lawful  authority,  will  be  enjoined  in  equity.^* 
A  tollgate  erected  on  a  public  highway,  which  belongs  to  a 
state  or  people,  is  a  nuisance,  and  may  be  abated  as  such.^^ 
An  object  which  is  calculated  to  frighten  a  horse  of  ordinary 
gentleness,  is  as  much  of  a  nuisance  as  an  obstruction.^^ 

S  2417.  Ordinary  care  to  avoid.  In  cases  of  obstruction  to 
highways,  the  plaintiff  can  not  recover  if  he  did  not  use  ordi- 
nary care  to  avoid  the  injury. ^^  The  plaintiff  is  not  required 
to  plead  or  prove  any  fact  giving  him  a  title  to  the  way.  If 
the  defendant  has  any  right  to  interrupt  him,  that  is  a  matter 
of  defense,  and  until  he  proves  such  right  he  is  a  wrongdoer.** 

§  2418.  Belief  —  injunction.  That  a  demand  for  damages 
for  obstructing  plaintiff's  way,  and  that  defendants  be  com- 
pelled to  open  the  way  may  be  united.^^  If  the  plaintiff  has 
suffered  a  particular  injury  from  the  obstruction  of  a  public 
way,  a  bill  will  lie  for  an  injunction.*^ 

§  241G.  Bight  of  way.  A  right  of  way  must  be  by  grant 
or  prescription.  Mere  convenience  gives  no  right.*^  To  the 
creation  of  a  right  of  way  that  amounts  to  an  easement,  and 
not  merely  to  a  right  of  way  in  gross,  two  tenements  are  neces- 
6ar}%  the  dominant  to  which  the  right  of  way  belongs,  and  the 
servient  upon  which  the  obligation  rests.**^  In  the  one  there 
is,  and  in  the  other  there  is  not  a  dominant  tenement,  though 
a  right  of  way  may  be  granted  in  gross.     This  is  never  presumed 

122  Attorney-General  v.  Cambridge  Consumers*  Gas  0>.,  L.  R., 
«  Eq.  282,  not  following  Attorney-General  v.  SheflJeld  Oaa  Con- 
sumers' Co.,  3  De  G.,  M.  &  G.  304. 

123  El  Dorado  Co.  v.  Davidson,  30  Cal.  520;  Wales  v.  Stetson. 
2  Mass.  143;  3  Am.  Dec.  39. 

124  Clinton  V.  Howard,  42  Conn.  295. 

120  Smith  V.  Smith,  2  Pick.  621;  13  Am.  Dec.  464;  Irwin  v.  Sprlgg. 
6  Gill,  200;  46  Am.  Dec.  667. 

126  See  St.  John  v.  Moody,  2  Lev.  148;  1  Vent.  274;  Winford  v. 
Wollaston,  3  Lev.  266. 

127  See  Getty  v.  Hudson  River  R.  R.  Oo.,  6  How.  Pr.  260;  see. 
also,  Oal.  Code  Civ.  Pro.,  $  731,  and  WiU  v.  Sinkwitz,  41  CaJ.  594. 

128  Cook  V.  Mayor  of  Bath,  L.  R.,  6  Eq.  177;  Kittle  v.  Pfeiffer. 
22  Cal.  491. 

i20Seabrook   v.   King,   1   Nott  &  M.   140;   Lawton  v.   Rivers,   2 
McCord,  445;  13  Am.  Dec.  741. 
180  Washb.  on  Easements,  3;  Wolfe  v.  Frost.  4  Sandf.  Ch.  72. 
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when  it  can  fairly  be  presumed  to  be  appurtenant  to  £ome^  other 
esiate.^^^  And  it  must  be  granted  in  writing  describing  the 
interest  conveyed.^** 

I  8420.  Special  damages.  In  a  priyate  action  for  obstructing 
a  public  highway^  some  special  damage  ^ust  be  laid^  though  it 
is  otherwise  in  respect  to  a  private  way.^** 

I  8421.  Vor  diverting  water  from  a  quartsmilL 

Form  No.  574, 

[Title.] 

The  plaintiff  complains^  and  all^^: 

I.  That  he  is^  and  at  the  time  hereinafter  mentioned  was 
possessed  of  a  quartzmill  capable  of  running  five  stamps^  situ- 
ated [state  where],  on creek,  in  this  state. 

TT.  That  for  more  than  five  years  previous  to  the  said  time 
hereinafter  mentioned,  the  plaintiff  has  had  the  undisputed 
usufructuary  right  to  the  use  of  all  the  water  of  said  creek. 

•     III.  That  on  the day  of ,  18. .,  the 

defendant  erected  a  dam  across  the  bed  of  said  creek  above  the 
said  mill,  and  thereby  diverted  the  water  from  the  said  mill,  and 
ever  dnce  has  continued  the  same  dam  and  obstruction  to  the 
free  flow  of  the  water  in  said  creek,  so  that  less  water  ran  into 
the  plaintiff's  mill. 

IV.  That  by  reason  thereof  the  plaintiff  has  been  unable  to 
run  more  than  two  stamps;  whereas  before  the  said  diversion  of 
the  water  he  was  able  to  run  five  stamps,  to  the  damage  of  the 

plaintiff    dollars. 

[Demand  op  Judgment.] 

§  2422.  Actions  for  diversion  of  water.  Such  actions  are  in 
the  nature  of  an  action  for  the  abatement  of  nuisances,  and  may 
be  maintained  by  tenants  in  common,  in  a  joint  action.^** 

i  2423.  Actual  appropriation.  A  water  right  is  only  acquired 
by  an  actual  appropriation  and  use  of  the  water.  The  property 
is  not  in  the  corpus  of  the  water,  but  is  only  in  its  use.*^     A 

M  Washb.  on  Easements,  28. 

132  Wagner  v.  Hanna,  38  Cal.  177;  99  Am.  Dec.  354;  Bonelli  v. 
Blakemore,  66  Miss.  136;  14  Am.  St  Bep.  5.50. 

m  Lansing  v.  Wiswall,  5  Den.  213;  Aram  v.  Sliallenberger,  41 
Oal.  449;  L.  T.  Co.  v.  S.  W.  W.  B.  Co.,  id.  564;  and  see  Thelan  v. 
Farmer,  36  Minn.  225;  §  2398,  ante. 

iM  Parke  v.  Killiam,  8  Cal.  77;  68  Am.  Dec.  310. 

issEddy  v.  Simpson,  3  Cal.  249;  58  Am.  Dec.  408. 
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right  may  be  acquired  to  its  use  which  will  be  regarded  and  pro- 
tected as  property.*^  But  this  right  carries  with  it  no  specific 
property  in  the  water  itself.^*''  Until  a  claimant  is  himself  in  a 
position  to  use  the  water,  the  water  right  does  not  exist  in  such 
sense  that  the  mere  diversion  and  use  of  the  water  by  another 
is  a  ground  of  action  for  the  conversion.**® 

I  2484.  Allegation  of  right  by  prior  appropriatioxi. 

Farm  No,  573- 

That  on  the day  oi >  18  •  •  >  wid  before 

the  diversion  hereinafter  mentioned,  the  plaintiff  appropriated 
all  the  waters  of  said  gulch  [or  creek]  to  his  use,  and  from  that 
time  till  the  time  hereinafter  mentioned  has  enjoyed  the  unin- 
terrupted use  of  the  same. 

§  2425.  Appropriation.  The  natural  water  in  a  ravine  on  the 
public  lands  belongs  to  the  first  appropriator  thereof,  and  for 
either  a  diversion  or  appropriation  thereof  an  action  will  lie.*^ 
And  an  appropriation  for  mill  purposes  stands  on  the  same  foot- 
ing.**® And  such  appropriation  can  not  be  constructive.**^ 
And  it  must  be  for  some  useful  purpose.**^ 


I  2426.  Appropriation,  how  effected.  The  erection  of  a  dam 
across  a  natural  water-course  is  an  actual  appropriation.***  Sur- 
veys, notices,  stakes,  and  blazing  of  trees,  followed  by  work  and 
actual  labor,  without  abandonment,  will,  in  every  case  where  the 
work  is  completed,  give  title  to  the  water  over  subsequent  claim- 

iw  Kidd  V.  Laird,  15  Cal.  179. 

187  McDonald  v.  Askew,  20  Gal.  206. 

i«8  Kimball  v.  Gearhart.  12  Oal.  27. 

lao  Hoffman  v.  Stone,  7  Cai.  49;  affirmed  In  Merced  Mln.  Oo.  ▼. 
Fremont,  id.  325;  68  Am.  Dee.  282;  Butte  Canal  &  Ditcb  Ok  ▼. 
Vaughn,  11  Cal.  150;  70  Am.  Dec.  760. 

140  McDonald  v.  Bear  River  Co.,  33  Cal.  220. 

1*1  Kelly  V.  Natoma  Water  Co.,  t>  Oal.  105. 

142  Weaver  v.  Burelca  Lalje  Co.,  15  Cal.  271;  Davis  v.  Gale,  32 
id.  26;  91  Am.  Dec.  564;  McKinney  v.  Smith,  21  Oal.  374.  To  make 
a  valid  appropriation  of  water,  there  must  be  some  actual  bene- 
ficial purpose  existing  at  the  time  or  contemplated  in  the  future 
as  the  object  for  which  the  water  is  utilized.  Simmons  v.  Winters. 
21  Oreg.  35;  28  Am.  St  Rep.  727.  And  a  mere  diversion  of  water 
without  applying  it  to  a  beneficial  use  within  a  reasonable  time  is 
unlawful.  Combe  v.  Agr.  Ditch  Co.,  17  Col.  146;  31  Am.  St  Rep. 
275;  and  see  Farmers'  High  Line,  etc.,  Co.  v.  Southworth,  13  OoL 
111. 

148  Kelly  V.  Natoma  Water  Ok,  6  Cal.  106. 
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antfl.***  A  notice  of  mtentioa  to  appropriate  the  watere  of  a 
stream  is  evidence  of  poeaeesion,  but  of  itself  alone  is  not  sutli- 
cient.'*  The  mere  act  of  commencing  it  ditch  with  the  inten- 
tion of  appropriating,  is  not  sufficient  of  itself.'*"  To  acquire 
a  preecriptive  right  to  overflow  the  lands  of  another,  there  must 
have  been  an  uninterrupted  enjoyment,  under  claim  of  right,  for 
a  period  of  five  years.'" 

I  84S7.  Aqii«diict  from  aprlng.  An  aqueduct  from  a  spring 
in  a  separate  parcel  of  land,  to  a  mill  belonging  to  the  sanio 
owner,  with  the  right  to  use  the  water  from  the  spring,  was 
reserved  by  implication  to  the  grantor  as  against  his  grant  of 
that  parcel  of  land  by  metes  and  bounds,  without  reeerration  nf, 
or  referfflice  to,  the  eaaement.'* 

I  2428.  DiTorsloti  a  nnlMUioe.  To  turn  aside  a  useful  element 
from  premises  is  as  much  a  nuisance  as  to  turn  upon  them  a  de- 
structive element."'  It  ia  a  private  nuisance.""  So  a  ditch  lo 
carry  away  water,  which  was  rightfully  flowing  to  a  mining 
claim,  is  as  much  a  nuisance  as  a  dam  to  flood  it.^* 

I  2490.  DlTartliifr  water.  An  action  will  lie  by  the  riparian 
proprietor  for  diverting  water  from  a  stream  when  the  same 
is  needed  for  agricultural  purposea.  Proprietors  above  Him  may 
use  the  water  for  irrigation,  mills,  or  otherwise,  but  must  re- 
turn it  to  its  natural  channel."'    The  right  of  irrigation,  is 

i«4  Kimball  t.  Oearharl,  12  Cal.  27. 

lUTbompson  v.  Lee.  8  Cal.  275. 

iM  Kimbfill  r.  Gearhart,  12  Cal.  27.  To  effect  the  apprtvriatlon 
of  water,  any  gulch,  dry  ravine,  or  depressloo  Id  laod  may  he 
uMd  aa  a  part  of  tbe  ditch  for  conducting  the  water,  and  so  may 
the  lower  portion  of  the  aame  channel  from  which  tbe  water  Is 
taken.    Blmmons  v.  Winters.  21  Oreg.  3fi;  28  Am.  8t  Rep.  727. 

>«  GrlgBbf  V.  Clear  Lake  Water  Co..  40  Cal.  390.  As  to  puilHt 
ap[wt>prlatlon.  see  Smith  t.  O'Hara,  43  Id.  371. 

iMSeymoiir  v.  Lewis,  13  N.  J.  Bq.  439;  78  Am.  Dec.  108;  citloK 
Nlcbolaa  v.  Cliamberlaln,  Cro.  Jac.  121;  Lampman  v.  Milks,  21 
N.  T.  DOS;  see,  also,  Hanson  v.  UcGne,  42  Oal.  308;  10  Am.  Dec. 
290. 

i«  I^ke  V.  Kllham.  8  Cal.  77;  68  Am.  Dec.  SIO. 

iMTDolamne  Water  Co.  v.  Chapman,  8  Cal.  397. 

m  Parke  v.  Kllham,  8  Cal.  77;  68  Am.  Dec.  810;  Tolo  Oa  v. 
City  of  fiacrameDto,  36  Cal.  IM. 

lu  For  tbe  law  on  this  subject,  see  Gale  &  Wheat,  on  Eaaemetxti, 
284;  alM,  Greenslade  v.  HalUday,  6  Blur.  879;  Evana  v.  Mem- 
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limited  by  the  fact  whether  the  quantity  of  w&ter  in  the  atream 
is  materially  leeseoed.  The  use  must  be  such  as  retnmfl  the 
water  to  the  channel,  and  does  not  materially  lessen  ita  volume, 
HO  that  the  proprietor  may  have  enough  for  his  purposes.'" 

I  2430.  EaMiuentB.  Every  person  thrwigh  whose  land  a 
natural  water-course  runs,  has  a  right,  pwblici  juris,  to  the  bene- 
fit of  it,  for  all  the  useful  purposes  to  which  it  may  be  applied, 
and  no  proprietor  of  land  on  the  same  water-course,  either 
below  or  above,  has  a  right  unreasonably  to  divert  it  from  flow- 
ing into  his  premisee,  or  obstruct  it  in  passing  from  them,  or 
to  corrupt  or  destroy  it.  It  is  inseparably  annexed  to  the  soil, 
not  as  an  easement  nor  as  an  appurtenance,  btit  as  parcel.  Use 
does  not  create  it;  and  disuse  can  not  destroy  or  suspend  it.'*** 

I  2431.  Injury  must  b»  coBttnnlng.  No  equitable  remedy 
can  be  had  for  a  mere  past  diversion  of  a  watercourse,  but  when 
the  injury  is  continuing,  relief  may  be  sought  in  equity."" 
Where  the  complaint  alleged  that  the  defendants  Imd  dug  a 
mining  ditch  above  one  previously  constructed  by  defendants, 
and  thereby  diverted  the  water  of  the  stream  from  plaintiff's 
ditch,  but  did  not  aver  that  the  injury  was  continuing,  or 
threatened  to  be  continued,  or  likely  to  be  continued,  it  was 
sufficient  for  the  recovery  of  damages,  but  not  for  an  in- 
junction."* 

weatber,  3  Scam.  496;  38  Am.  Dec.  lOOi  Ingraham  v.  Hutebinson. 
2  Conp.  B81:  Colbtim  v.  Richards,  18  Mase.  420;  7  Am.  Dec.  160: 
Anthonj  v.  Lapnian,  5  Pick.  175;  Blanchart  v.  Baker.  8  Grceni 
253;  23  Am.  Dec.  504;  Arnold  v.  Foot,  12  Wend.  330;  WadswM-th 
V.  TIUotBon.  15  Conn,  3f»;  39  Am.  Dec.  391. 

iM  See  Ang.  on  Water-couraea.  122;  cimsnlt  also  cases  cited  above. 
And  to  Bttine  effect,  see  Clark  v,  Fennsylvanla  It.  11.  Co.,  14r'  Penn. 
St  43S;  27  Am.  8L  Rep,  710.  Bight  to  uee  whUt  for  Irrigation. 
Altft  Land,  etc.,  Co.  v.  Hancock,  85  Cal.  218;  20  Am.  St.   Rep.  217. 

164  Johnson  v.  Jordan,  2  Met,  239;  37  Am.  Dec.  85;  Tyler  v. 
Wilkinson,  4  Mason,  307;  Embrej  v.  Owen,  B  Eieli.  36&;  Croaaley 
T.  Llghtttwler.  L.  K.,  3  Kq.  296. 

iM  Tuiriumne  Water  Cix  v.  Cbapman,  8  Cal.  .192, 

iM  Coker  v.  Simpson,  7  Cal.  SIO.  A  ripariaD  proprietor  Is  entitled 
to  an  injunction  to  rentraln  the  continued  unlawful  diversion  of 
tLe  waters  of  a  stream  adjoining  tils  land,  nlihough  tlie  Injury 
caused  hy  the  diversion  Is  incapable  of  HBcertninment.  or  of  being 
Mtlmntpd  In  damages.  Heilbron  v.  Canal  Co.,  75  Cai.  428;  7  Am. 
Rep.  183. 
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I  2432.  Iiand  bi>ii]id«d  by  ptmd.  When  land  is  conveyed 
boonding  upon  a  lake  or  pond,  if  it  is  a  natural  pond,  the  grant 
extends  only  to  the  water's  edge."'^  But  if  it  is  an  artificial 
pond,  like  a  mill  pond,  caused  by  the  flowing  back  of  the  water 
of  the  river,  the  grant  extends  to  the  middle  of  the  stream  in 
its  natural  state. '^  Where  plaintiffs  owned  the  water  of  an 
artificial  mill  pond  two  hundred  yeara  old,  and  defendants  cut 
and  carried  away  ice  from  tiie  same,  both  parties  claiming  dtle 
to  the  land  covered  by  said  pond,  it  was  held  that,  although 
defendants  owned  to  the  middle  of  the  original  stream,  they 
were  liable,  having  no  more  right  to  take  the  ice  than  they 
would  have  had  to  divert  the  water."* 

I  S483.  PrawrlpUoii.  Rights  to  the  use  of  water  become 
fixed  after  five  years'  appropriation  of  the  »ame;"°  and  the  use 
of  water  for  the  time  Jimited  by  statute,  within  which  an 
action  must  be  commenced  to  determine  the  right  to  it,  raises 
a  presumption  of  title."^  But  the  burden  of  proving  adverse 
posaeefiion  for  five  years,  as  against  a  party  claiming  a  prior 
right,  rests  on  the  party  claiming  the  right  by  prescriptioB.'" 


I  12434.  Prior  poHMaion.  The  foundation  of  tiie  right  to 
water  is  the  first  possession,  and  this  right  is  usufructuary,  and 
consists  not  so  much  in  the  fiuid  aa  in  ita  use.'"*  The  firet 
appropriator  of  water  of  a  stream  has  a  right  to  its  use  and 
enjoyment  to  the  extent  of  his  original  appropriation;'**  for 


"TAny.  MI  Water-couraefl.  40:  West  Rexburr  v.  Stoddard,  T 
Allen,  167. 

iM  state  V.  Ollmanton,  »  N.  H.  461;  Hatborn  v.  Stlnson,  1  Falrf. 
238;  Robinson  v.  Wblte,  42  Me.  209;  see  An;,  tm  Water-courses.  41, 
and  cases  there  cited. 

iw  Milt  River  Woolen  Manntacturlng  Oo.  v.  Smltb,  94  Oonn.  462. 

leo  Crandall  v.  WoodB,  8  Cal.  136. 

in  American  Co.  v.  Bradford,  27  Cal.  860. 

iM  Id.;  see,  also,  arigaby  t.  Clear  Lake,  etc.,  Co.,  40  Cal.  396.  An 
allegatloa  tbat  toe  ten  reai«  prior  to  the  commencement  of  tbe 
action,  tbe  plaintiff  "  bad  the  nndleputed  iiaufructiiary  right  to  the 
use  of  tbe  waters"  of  &  ceriafn  stream,  does  not  allege  a  rlgbt 
to  tbe  use  of  the  waters  by  prescription.  Helntzen  v.  Blumlnger, 
Tfl  Cal.  5. 

isa  Eddy  v.  Simpson,  8  Cal.  249;  S8  Am.  Dec.  408;  !  242&,  anif. 

iM  Butte  Canal  A  Dltcb  Co.  v.  Vanghan,  11  Oal.  143;  70  Am.  Dec. 
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mining  purpoees;**  or  lor  mill  purposes;'**  or  for  gardening 
pnrpoeeft.'*^  And  that  right  is  not  abandoned  by  turning  it 
into  ita  natural  water-course,  and  mingling  it  with  the  natural 
stream  to  conduct  it  to  another  point  below.*"  Nor  for  after- 
wards changing  the  use  to  which  he  first  applied  the  water.'** 

S  2436.  FoaMMlon,  how  ftUegad.  An  averment  in  the  com- 
plaint of  possession  of  the  land  and  mill  is  Bullicicnt  against 
a  trespasser,  without  averring  riparian  ownership  (.r  j.irior  appro- 
priation of  the  water.""  A  complaint  alleging  tliut  plaintiffs 
are  the  owners  and  in  possession  of  certain  mitiiti<;  claims  on  n. 
certain  stream,  and  are  entitled  to  the  natural  flow  of  tiie  waters 
of  the  stream,  which  had  been  diverted  to  their  injury  by  defend- 
ants, set  forth  a  sufScient  cause  of  actitm."'  A  pencral  allega- 
tioQ  in  the  complaint  that  plaintiff  was  entitled  Ui  nil  (be  wati?r 
flowing  into  the  canyon  at  the  head  of  their  ditch,  entitles  them 
to  prove  a  diversion  of  the  water,  from  the  smallor  Itranch  of 
the  canyon  supplying  water  to  that  point.'"  Title  to  the  water 
need  not  be  alleged,  as  possession  is  sufficient  title. "^  It  is  not 
necessary  for  the  plaintiff  to  state  in  his  complninl.  bow,  or  of 
whom,  he  acquired  his  superior  right  to  the  use  of  water,  but 
he  must,  in  order  to  obtain  relief,  show  in  his  plearlin<f  that  be 
has  such  prior  right  and  that  the  defendant  has  unlawfully  de- 
prived him  of  it"*  A  complaint  alleging  that  fir  (he  purpose 
of  securing  a  water  supply  for  its  mill  the  plairttiiT  took  poesefl- 
sion  of  certain  springs  by  entering  upon  the  lands  uM  construct- 
ing the  necessary  ditches,  reservoirs,  and  pipe  lines,  and  thereby 
conducted  the  water  to  the  mill,  and  that  adver^p  possession  of 
the  water  and  springs  for  a  period  of  more  thmi  five  yearp. 

i»Bear  River  &  Auburn  Water  &  Mln.  Oo.  v.  New  York  Mln. 
Oo..  8  CaJ.  827;  68  Am.  Dec.  325. 

«w  Ortman  v.  Dixon,  13  Cal.  33, 

m  Ruppiy  T.  Welch,  23  Cal.  462. 

i«8  Butte  Canal  &  Dttoh  Co.  v.  Vaughn.  11  Cal.  143:  70  Am.  Dec. 
769. 

im  Davla  v.  Gale,  32  Cal.  27;  91  Am.  Deo.  S64:  McDonald  v. 
Bear  River  Co.,  13  Cal.  230;  Maerls  v.  Blcknell,  7  Id.  261;  8B  Am. 
Dec.  287. 

"0  McDonald  &  Blackburn  v.  Bear  River  &  Auburn  Water  & 
Mining  Co.,  13  Cal.  220:  Leigh  Ca  v.  Ind.  Ditch  Co..  8  Id.  323. 

171  Leigh  Co.  v.  Ind.  Ditch  Co.,  8  Cal.  323. 

1"  Priest  V.  Union  CaDal  Co..  0  Cnl.  170. 

ITS  Rich  V.  Penfleld.  1  Wend.  380. 

114  Downing  v.  Agr.  Ditch  Co.,  20  Col.  S46. 
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although  not  containing  the  words  "  appropriated  "  or  '*  appro- 
priation," sufficiently  alleges  an  appropriation  of  the  water  as 
AgainBt  a  general  demuxrer.*™  A  complaint  by  a  ditch  company 
for  itself  and  on  behalf  of  its  stockholderB  and  the  ueere  of  water 
fronk  it«  ditch  in  an  action  to  restrain  the  wrongful  divereion  of 
water,  should  state  the  names  of  the  users  of  water,  the  date  of 
llieir  appropriations,  the  amount  of  land  for  which  the  water  is 
needed,  and  all  facte  necessary  to  show  valid  prior  appropriar 
tions  which  have  not  been  waived  or  abandoned.'"  Where,  in 
1  suit  to  recover  damages  fw  diverting  water  claimed  for  ir- 
rigating purposes,  and  for  an  injunction,  the  defendant  made  no 
lajm  to  be  the  riparian  proprietor  of  certain  streams,  but 
claimed  the  waters  by  prior  appropriation  and  prescription,  it 
was  held  that  in  order  to  support  the  claim  for  damages,  the 
material  allegations  in  the  complaint  were  prior  appropriation  of 
the  water  by  the  plaintiff,  and  the  diversion  thereof  by  the 
lefendant,  and  that  it  was  unnecessary  to  aver  riparian  owner- 
ihip  in  the  plaintiff.'"  It  was  also  held,  that  to  enable  the" 
plaintiff  to  obtain  the  injunction,  it  was  only  necessary,  in  addi- 
tion to  the  facta  averred  in  the  complaint  which  were  relied  upon 
For  a  judgment  for  damages,  to  aver  facts  sufficient  to  obtain 
!quitabla  relief,  without  repeating  the  averments  already 
nade.'™ 

g  2436.  Qnantltr  of  water.  An  averment  as  to  the  precise 
jnantity  of  water  required  for  the  use  of  the  mill,  and  to  which 

Dlaintiff  claimed  to  be  entitled,  is  an  immaterial  averment;  and 
I  recovery  of  damages  would  not  establish  plaintifPa  right  to  the 
!xact  qnantity  of  water  claimed,  so  as  to  be  res  judicata  in  a 
lubsequent  suit.'™  Where  the  right  rests  in  contract,  the 
imount  of  water  to  which  the  plaintiff  was  entitled  should  be 
illeged  according  to  the  fact.'*" 

m  SbenSDdoab,  etc.,  MHIIds  Go.  v.  Morgan,  106  Cal.  409. 

"•Pamiers',  etc..  Ditch  Co.  v.  Agr.  Dltcb  Co.,  3  Col.  App.  265; 
LDcl  see  Farmers',  etc..  Reservoir  Go.  v.  Soutbwortti,  13  Ool.  Ill; 
>>ombe  V.  Agr.  Ditcb  Co.,  17  bol.  146;  31  Am.  St.  Rep.  275. 

iTTJeirett  v.  Maban,  20  Nev.  89. 

iTB  McDonald  v.  Bear  River  &  Auburn  Water  ft  Mtulng  Co.,  19 
:al.  145. 

"» Wilbur  V.  Brown.  S  Den.  356.  As  to  the  sufficiency  of  tbla 
kvermpnt,  see  TwIsr  v.  Baldwin.  9  Conn.  201:  Williams  v.  Uor- 
and,  2  Bam.  ft  Cress.  910;  Shears  v.  Wood,  7  Moore,  345. 
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f  8487.  Bights  of  flrat  a.pproprlator.  Tli^  rights  oF  Ihe  first 
appropriator  of  water  are  equally  protected  from  damage  by 
SDbsequent  appropriatora  above  him,  as  weil  as  below  him.'"' 
The  question  to  be  determined  in  contruvorsies  between  prior 
and  subsequent  locators  is,  has  the  use  arid  oiijoyiueot  of  the 
water  for  the  purposes  for  which  the  first  appropriator  claims  it, 
been  impaired  by  the  acts  of  the  subseqiKiU  claimant?'*'*  One 
who  appropriates  water  in  a  stream  for  niiiiiug  purposes,  must  so 
use  it  as  not  to  injure  or  destroy  orchards  or  gardens  bordering 
on  the  stream,  and  located  prior  to  the  appropriation.'*^ 

I  2437a.  FartlM  plaintiff —  misjoinder.  The  several  owner« 
of  the  waters  of  a  stream  may  unite  as  pInintifTs  in  an  action 
to  restrain  a  diversion  of  the  waters  by  a  tliird  person,  or  to  abata 
an  obstruction  therein  as  a  nuisance,  but  tlicv  can  not,  for  that 
reason,  unite  in  an  action  for  damages.  And  if  the  several 
owners  of  the  stream  join  as  plaintiffs  in  nn  action  for  damaj^L's 
for  diverting  the  waters  of  the  stream,  and  far  an  injunction  to 
restrain  the  defendants  from  the  further  diversion  thereof,  the 
complaint  is  subject  to  a  demun'er,  both  for  a  mi.«joinder  of 
parties  plaintiff  and  for  a  misjoinder  of  causes  of  action.'** 

f  S438.  JUparUn  rights.  Tlic  right  to  watei'  must  be  treated, 
in  California,  as  a  right  running  with  thi*  limd.'^  And  he  to 
whom  it  first  comes  has  a  right  to  its  reasonable  use.  as  for  water- 
ing cattle  and  for  domestic  purposes;  but  lii'  has  no  right  to  build 
a  dam  across  it  and  spread  out  the  water  so  that  it  id  lost  by 

iM  Hill  T.  King,  8  Cal,  336;  Phoenii  Wiitcr  Co.  v.  Kletcher.  23 
Id,  481.  It  a  party,  by  "priority  of  approiiriation."'  lias  actuallj- 
a«qulred  "the  better  right"  to  the  nse  or  iihUt  from  a  natural 
stream,  he  may  bring  and  maintain  an  a<'iiuii  jointly  against  all 
parties.  Junior  In  right  to-  hlmseir,  wbenpvcr  the  rrsiilt  of  tbelr 
acts,  either  Joint  or  several,  deprives  hlni  r-r  8iic1i  lieitiT  ri^tit  or 
snbstantiaJly  Interferes  therewith.  Saint  v.  Cuerrrrio,  IT  Col. 
448;  31  Am.  St.  Rep.  320;  compare  Hillmnn  t.  Newlngtoo,  57 
Cal.  56:  Pe<^Ie  v.  Gold  Run,  etc..  Mining  Co..  <i8  Id.  14G. 

isa  Hill  V.  Smith.  27  Cal.  476. 

isswiion  V.  B.  &  R.  Auburn  Water  A  Mining  Co.,  24  Cal.  367; 
85  Am.  Dec.  69. 

18*  Foreman  v.  Boyle,  88  Cal.  290;  anfl  see  Tennant  v.  PflHter, 
Kl  Id.  514:  Barham  v.  Hostetter,  67  Id.  274:  Miller  v.  HlKbland 
DItcb  Co..  87  Id.  430;  22  Am.  St.  Rep.  2rrl:  KluiKilell  v.  ijiepbeos. 
14  Nev.  17:  33  Am.  Rep.  S23. 

iM  Hill  V.  Newman,  5  Cal.  445;  63  Am,  Dec.  140. 
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jorption,  and  thereby  injure  another  riparian  proprietor  be- 
r.*^  PoBseesioQ  of  public  lands  gives  a  right  to  the  use  of 
ter  for  n&tutal  wants,  but  not  generally  to  divert  it.**^ 

I  8439.  Btmnlnff  wftter.  So  long  as  the  water  of  a  stiBain 
itinues  to  flow  in  its  natural  couree,  it  can  not  be  made  the 
jjeet  of  private  ownership."*  And  when  th&  vntet  of  a 
earn  leaves  the  posBession  of  a  party,  all  hie  right  to  any 
xrest  in  it  is  gone.*^  If  the  plaintiff  waa  only  entitled  to 
i^lus  water,  bis  complaint  must  allege  that  surplus  water 
isted  or  would  have  existed  but  for  Uie  defendant's  acts.'*" 

I  2440.  Water  dltcb.  Where  the  plaintiSs  have  a  right  of 
y  for  their  ditch  upon  f^e  aurface,  and  the  defendants  have 
o  a  right  to  mine  in  the  bowels  of  the  earth  beneath,  whieh 
:hts  are  not  necessarily  incompatible,  the  maxim.  Qui  prior  est 
tpore,  potior  est  jure,  is  not  of  controlling  weight,  but  it 
Is  under  the  maiim.  Sic  utere  tito  ut  alienum  non  laedas}*^ 
le  question  of  negligence  in  the  management  of  a  wffter 
:ch,  and  the  degree  of  it,  must  necessarily  depend  in  a  great 
tasure  upon  the  surounding  facts,  such  as  the  existence  and 
poflure  of  property  below  the  dam.  and  the  like;  for  what, 
der  one  state  of  facta,  would  be  prudence,  might,  under  a 
Terent  condition  of  things,  be  grnsB  or  even  criminal  negli- 
QCe.^''  How  far,  in  cases  where  negligence  is  charged  against 
a  defendants,  a  court  of  equity  wil^  interfere  by  injunction, 
not  decided."* 

g  9441.  By  prior  approprlator  for  dlTOrslon  of  mtw. 

Form  No.  576. 

[TrTLE.] 

The  plaintiff  complains,  and  alleges: 

I.  That  for years  last  past,  and  up  to  the  time 

the  filing  of  the  complaint  herein,  plaintiff  and  his  grantors 
ve  been,  and  the  plaintiff  now  is,  the  owner  of  all  that  cer- 

tMFerrea  v.  Knlpe,  28  Cal.  340:  87  Am.  D*c.  128. 

1ST  American  Oo.  v.  Bradford.  27  Cal.  3e0;  and  see  Conkllng  t. 

iclllc  Imp.  Co.,  87  Cal.  2S6. 

iMKldd  v.  Latrd,  IS  Cal.  1(11:  76  Am.  Dee,  472. 

i»  Eddy  v.  Simpson,  3  Cal.  248:  58  Am.  Dec.  406. 

iM  Wilbur  T.  Brown.  3  Den.  356. 

iM  aark  V.  Wtllett,  35  Cal.  634. 

iMWoIf  V.  St.  Ix>nt8  Independent  Water  Co.,  10  Cal.  Ml. 

IM  CTarlt  V.  Wlllett,  35  Cal.  584. 
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tain  real  estate  eltuated  in  the  county  of  state 

of  Califocma  deecribed  aa  follows :  ;  and  of  the 

right  t«  use,  for  irrigating  the  eame,  all  of  the  How  of  that 
certain  stream  of  water  situated  in  said  count;  and  known 

as creek. 

n.  'nut  by  plaintiff  and  his  grantors  for  and  during  all  of 

said   years  last  past  the  use  of  ^id  stream  of 

water  has  been  as  follows,  to-wit:  for  tlie  first  

years  thereof  plaintiff's  grantors,  under  an  honest  claim  of  right 
BO  to  do  by  prior  appropriation,  did  use  iotr  irrigating  purposes 
all  of  the  flow  of  said  stream  adversely  to  all  persons,  pcaucably 
and  without  let  or  hindrance  whatever,  and  from  tliat  time  to 
this  date  plaintiff's  and  his  grantors'  use  thereof  lia^  bet>n  in 
^uch  manner  and  extent  above  stated,  except  that  within  the 
last  past  three  years  the  defendants  have  interrupted  such  use, 
as  hereafter  alleged. 

III.  That  at  frequent  times  during  the  psiit  t)iri>e  years  the 
defendants  have  diverted  water  from  said  stream  without  con- 
Bent  of  plaintiff  or  his  grantors,  and  have  muintained,  and  do 
now  maintain,  in  said  stream  dams  and  obstnn  tions  to  the  flow 
of  aaid  watCT  which  divert  the  water  of  said  f^tream  away  from 
the  ditches  of  the  plaintiff,  so  that  the  same  is  lost  to  the 
plaintiff,  and  thereby  interferes  with  the  comfortable  enjoy- 
ment and  free  use  by  plaintiff  of  its  said  property. 

IV,  That  the  defendants  threaten  to  continue  to  maintain 
said  obstruction  in  said  stream,  and  to  continually  divert  said 
water  and  prevent  plaintiff  from  using  the  same. 

[Demand  of  Judgubnt.] 

i  2442.  DlTertlug  water  from  flonrlng^mlU. 

Form  No.  $77- 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  he  is,  and  at  the  time  hereinafter  mentioned  was, 
possessed  of  a  flouring-mill,  situated  on  a  certain  creek  known 

as  the ,  in  the  town  of ,  county  of 

in  this  state. 

II.  That  the  water  of  the  said  creek  was  accustomed  to  flow 
into  the  said  mill. 

III.  That  on  the day  of ,  18. ..  the 

defendant  diverted  the  water  of  the  said  creek  away  from  said 
mill,  so  that  less  water  ran  into  it  than  before. 
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V.  That  by  reason  thereof  the  plaintiff  has  been  unable  to 

id  more  than barrels  of  flour  pei  day,  whereau, 

jre  the  Bald  diversion  of  water  ha  was  able  to  grind 

rels  per  day;  ta  hia  damage  in  dollars. 

[Dbuakd  op  Judgment.]  "** 

2448.  Bights  of  nlUawiun.  The  giant  of  a  mill  carries 
h  it  raceways  and  conduits  supplying  the  milL  with  water, 
!  water  righta  esaentiaT  to  the  enjoyment  of  the  mill.'**  So 
eaervation  of  a  mill  from  a  grant  would  reserve  easements 
iutial  to  it  in  the  land  gnjit>d(i."^ 

0444.  Tha  auua  —  divwrtlnf  water  from  Sdw  mill. 
Form  No.  57S- 
[Title.] 
fbe  plaintifiF  complains,  and  alleges: 

.  That  the  plaintiff,  before  and  at  the  time  of  the  committing 
the  grievance  hereinafter  etated,  was  powtetwed  of  a  certain 

er-mill,  called  the sawinill,  with  thii  appurtc- 

ices,  situated  on creek  for river, 

brook] ,  at    ,  in  the  county  of 

\.  That  the  said  plaintiff  had  a  right  to  uhc  and  employ  all 
water  of  said  [creek,  or  river,  or  brook],  running  in  its  nat- 
I  channel  to  said  mill,  without  its  being  unreasonably  re- 
led,  or  in  any  way  ohstmcted  and  diverted  therefrom. 

11.  That  the  said  defendant  did,  on  the   day  of 

,  18, .,  dig  up  and  remove  the  hank  of  said  stream, 

I  did  divert  a  great  part  of  the  water  thereof,  so  naturally 
ining  in  said  streain,  from  the  bed  of  ^^aid  [creek] ,  and  from 
said  mill  of  the  said  plaintiff,  and  hath  from  tiience  hitherto. 
"«  For  the  sufllclency  rf  this  form,  see  SnnilK  v.  Trefusea,  Crr>. 
',  575;  Anonymous,  Id.  500;  alno  HalRtat  v.  Pri.-e,  ai  N.  Y.  345. 
«  4  Kent's  Com.  467;  Hlnchtlffe  v.  Rnrl  of  KIdhouI,  5  SIdk.  N.  O. 
t  Scott,  650:  Hall  v.  Lund,  1  IIi>p.  &  C.  II7H:  U'liilney  v.  Oloey, 
laBon,  280:  United  States  v.  Aiipletou,  1  i^uniu.  4fl2:  Leonard  t. 
lie,  7  Mans.  5;  Johnson  v.  Jonliin.  2  Met.  2S4:  37  Am.  Der.  S.^: 
brey  v.  WUllB,  7  Allen,  3fi8:  83  Am.  Dec,  088:  Oakley  v.  Stanley, 
Fend,  523;  l^  Roy  t.  Piatt.  4  PalRe,  77:  Farrar  v.  Stni-kpole, 
Ireenl.  JM:  19  Am,  Dec.  201;  New  Ii)Bwldi  Fact,  v,  Baclielrter, 
,  H.  190:  PirkerlnK  v.  Stapler.  5  Sers:,  &  R,  107:  fl  .^ni.  Pec,  33B; 
ott  V.  Sallee.  14  Oblo  8t.  ID:  Warren  v.  Blake.  54  Me.  276;  88 
.  Dec.  748:  Washb.  on  Eawmentw.  42.  43, 
«  Peltee  v.  Hawes,  13  Pick.  323. 
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aod  up  to  the  commencemeiit  of  this  suit,  kept  up  aod  continued 
the  diversion  of  said  water  from  the  bed  of  said  creek,  and  from 
the  said  mill  of  this  plaintiS. 

IV.  That  the  said  mill,  before  said  diversion  of  the  water  of 

§aid  creek,  was  able  and  used  to  saw  tliousaud 

feet  of  lumber  in  every  twenty-four  hours;  but  by  reason  of  eaid 
diversion  of  the  water  of  said  stream,  now,  and  during  the  time 

aforesaid,  the  said  mill  is  and  was  able  to  saw  only 

thousand  feet  of  lumber  in  every  twenty-four  hours.  By  means 
whereof  the  said  plaintifT  has  been  deprived  during  aU  that  time 
of  the  usual  profits  of  his  said  milt,  and  still  contmues  deprived 
thereof,  to  the  damages  of  the  said  plaintitT  in  the  sum  df 

. . . . ' dollars. 

[Demand  op  Judgment.]'*^ 

1  8446.  Tor  Anctiiis  a  dam  aboT«  plmlutlff'i  dAtn. 
Farm  No,  ST9- 
[TiTLB.] 

The  plaintifF  complains,  and  alleges: 

I.  That  on  the day  of 18..,  and  ever 

since  that  day,  the  plaintiff  has  been  in  the  actual  posBeseion  of 
an  ancient  grist-mill,  situated  on  [state  what  stream]  in  fe-t<?.], 
called  [etc.],  together  with  an  ancient  dam,  in  raise  a  head  of 
water  as  high  as  should  be  necessary  for  said  mill,  and  of  the 
right  to  have  the  whole  water  of  said  stream,  without  obstmc- 
tion  on  impediment,  flow  into  and  upon  iJie  pond  for  the 
benefit  of  said  mill,  as  ancient  rights  and  privileges,  appurtenant 
to  said  mill. 

II.  'Diat  the  defendant  did,  on  the day  of , 

18. .,  erect  a  new  dam  across  the  said  stream,  above  the  plain- 
tiff's dam  aforesaid,  within  the  limits  of  the  plninttlTs  pond,  and 
groand,  and  thereby  cut  off  part  of  his  said  pond,  baekod  Ihft 

iVTTbe  above  totm  le,  In  eabstance,  from  Nn^^bx  lOhtol  PI.  & 
Pr.  208.  It  is  held,  however,  that  In  an  ndion  by  a  riparlnii 
prcvrletor  ot  laads  for  damages  tor  the  dlvpislon  of  waipr  rroni  a 
lloiwlng  stream,  it  Is  not  necessary  that  tbe  I'oniplnltit  allpge  iliiii 
the  idalntlll  bad  the  right  to  nee  the  water  of  rlio  creek,  or  aiiy 
portloD  of  It  Shotwell  v.  Dodge,  8  Wanh,  St  at".  Thp  cnwn 
aaj:  "In  view  of  the  fact  that  this  tight  in  tlie  tin  interrupted 
flow  of  water  Is  a  part  of  the  land  Itself,  we  s'^c  no  Qeoes^ilty  for 
aa  allegation  that  the  owner  and  possessor  of  rbc  land  Is  also  tlit> 
possessor  trf  this  right,  beeanse  the  ownership  and  poBsiesslon  of 
the  land  Implies  the  ownership  and  posBession  of  the  right  as 
well."    Id,  340. 


COUPLAINTS    FOR   NUISANCES.  §g  2446-2418 

a  above,  and  stopped  its  natural  cotirae  as  it  anciently  nsed 
aa ;  and  that  he  still  continuee  his  new  dam  and  obstruction, 
■eby  frequeoUy  stopping  the  water  from  reaching  the  plain- 
t)  mill,  and  obliging  the  same  to  stand  idle  for  want  of  water; 
at  other  times  letting  out  the  water  through  said  new  dam 
luddenly,  and  in  such  large  quantities,  as  to  tear  away  part 
the  plaintiff's  said  dsm;  whereby  the  plaintiff's  mill  afore- 
I  baa  become  useless  and  of  no  value,  to  hie  damage  in 

dollars. 

[Demand  of  Judouent.] 

2448.  Action,  wb«ii  It  11m.  To  authorize  the  abatement 
I  dam  on  the  ground  of  its  being  a  nuisance,  it  mtist  at  the 
e  it  is  abated  be  considered  as  a  nuisance.  The  fears  of  pcr- 
s,  however  reasonable,  that  a  thing  will  become  a  nuisance, 
ilic  or  private,  do  not  constitute  an  actionable  nuisance,  or 

which  may  be  abated.*"*  The  thing  complained  of  can  not 
abated  until  it  actually  becomes  a  nuisance.  Yet  an  erec- 
1  may  be  a  nuisance  at  a  time  when  it  is  cannng  nO 
lal  damage.*"' 

2447.  Allegatloiw.  The  union,  in  one  count  of  a  complaint, 
an  allegation  that  defendants  "  have  wrongfully  built  dams 
1  flumes  acToea  said  Mormon  creek     *     *     *     bo  as  to  turn 

water  of  said  creek  out  of  its  natural  channel,"  etc.,  and  thus 
ert  it  from  plaintiff,  with  an  allegation  that  deifendants  "  have 
istructed  gatee,  etc.,  in  their  said  dams  and  flumes,  which 
y  *  *  "  hoist  for  the  purpose  of  clearing  out  said  dams 
1  flumea  of  slum,  stone,  and  gravel,"  the  accumulation  of 
ich  renders  the  water  useless  to  plaintiff,  does  not  make  the 
nplaint  demurrable  on  the  ground  that  it  unites  several  dis- 
et  causes  of  action  in  one  count.**  The  gravamen  of  the 
ion  is  the  divereion  of  the  water,  and  the  fact  that  the  diver- 
1  ia  accomplished  by  diffCTent  means  ia  not  important  enough 
require  several  counts.*" 

2448.  Biffht  to  bnlld.  The  common  law  allows  the  owner 
the  soil  over  which  a  floatable  but  unnavigable  stream  flows, 

>«  Gates  Y.  Bllncoe,  2  Dana,  158;  26  Am.  Dec.  440. 

•  Amoskeag  Mfg.  Co.  v.  Gootlalf,  4R  N.  H.  M,  aee  Ang.  on 

iter-coumes,  B80. 

» Gftle  V.  Tu<riumne  Water  Co..  14  Cal.  25. 

Mid. 
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to  build  a  dam  acroea  it,  and  to  erect  a  mill  thereon, 
provided  he  makes  a  coDvenient  and  suitable  passageway  for 
the  pablic,  by  or  through  the  dam.*" 

[Demand  of  JuDOMEJiT.] 

f  S440.  For  backing  up  wat«r  on  plalntUt'a  qnartamllL 

Form  No.  5S0. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  before  and  at  the  time  of  the  committing  of  th&  in- 
juries  hereinafter  mentioned,  he  was  posseseprl  of  a  certain 
quartzmill,  situate  on  Butte  creek,  in  Butte  1  nunty,  in  this 
state,  and  above  the  premises  of  the  defendant  liLrtinafter  men- 
tioned, and  had  the  right  to  have  the  w&ter  flow  from  hia  said 
mill,  and  in  the  natural  channel  of  said  creek,  without  &ny 
obstructioD  whatever. 

II.  That  on  the day  of  ,  18. .,  the 

defendant  erected  a  dam  to  a  great  height  acroa^  the  bed  of 
said  creek,  and  below  the  plaintiff's  said  mill,  >tnd  ever  since 
has  kept  the  same  up,  and  has  thereby  obstructi'd  and  stopped. 
during  all  that  time,  the  natural  flow  of  the  water  of  said 
creek,  and  raised  it  in  the  bed  of  said  creek,  and  l)iii-ked  it  upon 
the  said  mill  and  premises  of  the  plaintiff,  and  upon  the  wheels 

and  works  of  said  mill,  to-wit,  to  the  height  of  

feet,  thereby  impeding  and  checking  the  natural  flow  of  the 
water  therefrom,  and  preventing  the  said  water  from  carrying 
off  the  tailings  from  said  mill,  and  otherwise  impeding  and 
preventing  the  operation  of  said  mill,  and  diminishiag  the 
value  thereof,  to  the  damage  of  the  plaintiff dollars. 

[Devand  of  Judgment,] 


t  84B0.  Action  —  when  It  Htm.  An  aotion  to  abate  a  nuisance 
in  a  highway,  by  water  obstructing  the  free  if^p  of  plaintiff's 
property,  will  lie  the  same  as  to  abate  a  nuisatu  u  in  a  highway 
by  land.""  If  a  nuisance  in  a  highway  only  alfcct  the  plaintiff 
in  common  with  the  public  at  large,  in  the  use  nf  the  highway, 
he  can  not  have  his  private  action;  but  if  thr  free  use  of  his 
private  property  is  interfered  with  by  such  auis-nnce,  he  may 

aosi^Qce;  V.  CllSord.  M  Me.  487;  92  Am.  Dec.  561. 
*M  Blanc  V.  Klumpke,  20  0«1.  19& 
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a  his  private  action  to  abate  the  same.*'*  Injury  to  the 
ed  right  to  have  the  water  How  as  it  would  uaiumlly  do, 
uffieient  to  niaintaiii  the  action.*"  But  where  plaiutiffa 
icd  certain  mining  claims  and  quiLrtz-lodeH,  ou  tlie  bankii 
L  Btream,  above  tlie  mil)  and  dam  of  defendant,  defendant 
imenced  raiaing  his  dam  two  feet  higher;  plaintiSE  hrought 
against  defendant,  alleging  that  the  addition  of  two  feet 
lefendant"s  dam  was  a  nuisance,  and  would  ba^k  the  water 
n  piaintiffe'  claims,  and  thus  prevent  them  from  working 
m,  and  would  also  destroy  their  water  privilege  for  a  quartz- 
I  which  thev  intended  to  construct.  It  was  held  that  the 
on  was  premature,  and  that  the  demurrer  to  the  complaint, 
the  ground  that  the  complaint  did  not  state  facts  aufScient 
:oDstitute  a.  cause  of  aetion,  was  properly  sustained.*"' 

2481.  Covenant  In  deed.  If  the  purchaser  of  a  mill  seat 
I  water-power  accepts  from  the  vendor  a  deed,  without  any 
enant  for  his  protection  ns  to  the  height  of  the  dam,  or 
fnt  of  flow  to  which  he  is  entitled,  and  the  purchaser  is 
ject  to  an  action  of  damage  by  reason  of  the  improper  height 
the  dam,  he  is  wnthout  remedy  either  at  law  or  in  equity.*" 

&4BS.  Dnty  of  owner.  The  owner  of  the  dam  is  bound  to 
govern  and  "control  it  that  injury  may   not  result  to  hia 

5hhore.*» 


2453.  Injunction.  A  perpetual  injunction  to  restrain  the 
endants  from  raising  their  dam  higher  than  the  point  deaig- 
<*  J<I.;  and  eee  I.awton  v.  Steele,  110  N.  T.  22fl;  16  Am.  St.  Hep. 

"BBoliver  Mfg.  Co.  v.  Neponset  Mfg.  Co,,  IR  Pick.  'Ml;  Butman 
ausaey,  12  Me.  40T;  28  Am,  Dec,  1B9;  Whipple  v.  Cumberland 
?.  Co.,  2  Story,  S81;  Woodman  v.  Tufta.  9  N.  H.  ttS:  Parker  v. 
awold,  17  Conn.  288;  42  Am.  Dec,  731);  Williams  v,  EellDg.  4 
in.  St.  486:  45  Am.  Dec,  710;  Heath  v.  Williams.  25  Me.  209;  43 
I.  Dec.  2S5;  see  Aug.  on  Water-courseB,  142;  Webb.  v.  Moler,  8 

;o,  rAS- 

w  Harrey  v.  Chilton.  11  Cal,  120, 

"Ang,  on  Water-coursea,  557;  Hopper  t,  LutklDB.  3  Gr««n  Ch. 


"Fraler  v.  Sears  fnlon  Water  Co,,  12  Cal,  555;  73  Am.  Dec. 
;  see  Nevada  Water  Oo.  v.  Powell.  34  Cal.  109;  91  Am.  Dec.  686. 
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iut«d  waa  allowed,^"*  So,  an  injimctioti  will  be  granted  for 
the  divereioQ  of  water  from  a  stream,""  where  tbe  injury  is 
contiiming.'" 

I  11404.  Injury  to  pu^co.  In  an  action  for  injuries  to  a 
garden,  occasioned  by  the  breaking  of  a  reservoir,  the  court 
inetnicted  the  jury  that,  to  entitle  plaintiff  to  recover,  it  must 
appear  that  the  breaking  of  the  reservoir  resulted  from  the 
gross  negligence  of  defendants;  and  then  proceeded  to  explain 
that  defendants  must  have  taken  the  same  care  of  their  reser- 
voir and  of  the  water  in  it,  as  they  would  have  done,  being 
prudent  men,  had  the  garden  of  plaintiff  been  their  own  prop- 
erty; and  that  otherwise  they  had  been  guilty  of  gross  negli- 
gence, and  were  liable  in  damages.  It  wae  held  that,  although 
tbe  instruction  without  the  explanation  was  wrong,  still  with 
the  explanation  it  was  right,  and  could  not  have  misled  the 

jury."' 

I  24BB.  Injiuy  to  land  and  crops.  Where  defendants  erected 
a  dam,  whereby  the  waters  which  during  freshets  found  their 
way  into  the  bay,  across  the  land  of  the  defendants,  wwe 
diverted  from  their  natural  course,  and  made  to  ilow  upon  the 
plaintiff's  land,  injuring  the  crops  and  rendering  it  unfit  for 
cultivation,  the  dam  is  clearly  a  nuisance.^'*  In  Oliio,  how- 
ever, the  use  of  streams  of  water  for  domestic,  agricultural,  and 
manufacturing  purposes  being  to  some  extent  pttbiici  juris,  an 
action  for  a  nuisance  caused  by  an  obstniption  or  diversion  of 
tbe  water  of  a  stream  for  any  such  purpose  will  not  lie,  unless 
the  damages  occasioned  thereby  be  real,  material,  and  sub- 
stantial.*" 

f  2456.  Oliatraetlng  flow  of  tailing*.  In  sn  action  where 
the  plaintiffs  allege  that  they  are  the  owners  of  a  certain  mining 
claim,  which  claim  can  not  be  worked  without  the  use  of  the 

»»  Bamsny  v.  Chandler,  3  Cal.  90. 

210  Tuolumne  Water  Co.  v.  Cbapmnn.  8  Cal.  392. 

S"  Poker  V.  Simpson,  7  Cal.  340;  see  Rnpley  V-  ttVlsli.  23  Id.  452. 

SI!  Todd  V.  Coohell,  17  Cal.  97. 

aiscnsfro  v.  Rnlley.  Cal.  Sup.  Ct.,  Oct.  Torm.  lRrti>.  citing  Asliley 
V.  Wolcott,  11  Cnsh.  132;  Luther  v.  WlnnlBlmnipt  Co..  fl  Id.  ITl. 

314  Cooper  V.  Hall.  5  Ohio,  321;  followed  and  approved  Id  McSlror 
■7.  Globe,  6  Ohio  St.  187. 
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canyon  as  an  outlet  for  water  and  tailings;  that  the  grade  of 
the  canyon  is  lights  and  that  the  defendants  have  erected  and 
are  maintaining  a  dam  across  the  canyon  at  a  point  below  their 
claim,  which  obstructs  the  flow  of  water  and  tailings  to  such 
an  extent  as  to  render  the  working  of  their  claim  impracticable, 
upon  an  issue  of  title  to  the  ground  to  entitle  the  plaintiffs  to 
recover,  it  should  haye  appeared:  1.  That  the  plaintiffs  owned 
the  ground;  2.  That  the  dam  prevented  them  from  working  it 
to  advantage;  3.  Alternatively,  that  the  defendants  had  no  title 
to  the  bed  of  the  canyon;  or  if  they  had,  that  their  right  was 
subsequently  acquired,  or  if  prior,  that  the  dam  was  not  needed 
to  enable  the  defendants  to  work  to  advantage.^" 

i  M67.  (hrerflowlng  water  ditch.  A  complaint  which  alleges 
that  the  plaintiffs  were  on  a  certain  day  the  owners  and  pro- 
prietors of  a  cei1;ain  valuable  water  ditch,  for  the  purpose  of 
conveying  water,  and  at  which  time  and  place  the  defendants 
were  also  owners  of  a  certain  other  ditch  for  the  purpose  afore- 
said, and  that  afterwards,  on  the  same  day  and  year,  at,  etc., 
aforesaid,  the  said  defendants'  ditch  was  so  badly  and  negli- 
gently constructed  and  managed,  and  the  water  therein  so  care- 
lessly and  negligently  attended  to,  that  said  ditch  broke  away, 
and  the  water  therein  flowed  over  and  upon  the  said  ditch  of 
plaintiffs,  greatly  damaging  and  injuring  the  same,  and  carry- 
ing down  therein  and  thereon  great  quantities  of  rock,  stone, 
earth,  and  rubbish,  and  breaking  said  plaintiffs'  ditch,  and 
depriving  them  of  the  use  and  profit  of  the  water  flowing 
Uierein,  to  said  plaintiffs'  damage  three  thousand  dollars,  and 
thereof  they  bring  suit,  is  sufBcient.*** 

i  2468.  Overflowing  of  dam  and  ditch.  The  overflowing  of 
a  dam  is  a  nuisance.^''  While  a  ditch  by  which  the  waters  of 
a  stream  have  been  appropriated  is  out  of  repair,  and  not  in  a 
condition  to  carry  water,  an  action  will  not  lie  to  abate  as  a 
nuisance  a  reservoir,  constructed  across  the  bed  of  the  stream, 
above  the  head  of  the  ditch,  by  which  the  water  of  the  stream 
is  collected  and  detained,  and  caused  to  flow  unequally.^* 

ns  Stone  v.  Bumpns,  40  Cal.  430. 

»•  Tuolumne  County  Water  Co.  v.  Columbia  &  Stanislaus  Water 
Co.,  10  Cal.  195. 

317  Ramsay  v.  Chandler,  3  Cal.  90;  and  see  McKee  v.  Canal  Co., 
125  N.  Y.  353:  21  Am.  St.  Rep.  740. 

as  Bear  River  &  A.  W.  &  M.  Co.  v.  Boles,  24  Cal.  359. 

Vol.  11  —  23 
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I  24B9.  BaiBlns  dam.  Because  an  appropriator  diverted  the 
wat^  of  a  stream  by  meana  of  a  dam  aad  ditch,  it  does  not 
Beceeaarily  follow  that  he  had  a  right  to  raise  his  dam  higher 
and  higher,  as  occasion  might  require,  to  obviate  obetmction 
in  the  use  of  the  water  in  the  manner  of  its  eaid  original  ap- 
propriation."* In  such  caeee,  the  question  of  his  right  must 
be  subordinate  to  a  subsequent  appropriator. *"* 

f  a4ea  BaUef.  Where  plaintiff's  mining  claim  was  over- 
floved  by  means  of  a  dam  erected  by  the  defendant,  the  decree 
should  have  ordered  a  reduction  of  the  dam  so  as  to  prevent 
the  overflow,  or,  if  necessary,  its  entire  abatement.**' 

I  M61.  SniBeiant  &v«rm«nt.  In  an  action  for  daOiagea,  and 
for  bre&tdng  defendant's  dam,  and  flooding  plaintiff's  mining 
claim,  where  the  complaint  Is  in  one  count,  and  charges  that 
"  defendant's  said  reservoir,  by  reason  of  some  defect  in  its 
construction,  insufficiency  for  the  purpose  for  which  it  was 
constructed,  or  carelessness  and  mismanagement  on  the  part 
of  said  defendants,  broke  away,"  etc.,  it  was  held  that  the 
complaint  is  suiBeient.*** 

I  24eia.  FoUntlon  of  strMtm  — JurlnllctloD.  A  complaint 
alleging  that  the  relators  are  owners  of  land  situatcl  in  certain 
counties  of  the  state  which  is  irrigated  by  thi-  waters  of  a 
certain  creek;  that  the  defendants  are  operating  slampmills,  and" 
polluting  the  stream  with  mineral  refuse  therefmin,  thus  ren- 
dering the  water  unfit  for  irrigating  purposes,  and  the  ultimate 
effect  of  which  will  be  to  destroy  the  value  of  vnst  tract*  of 
land  for  agricultural  uses,  and  praying  that  the  defendants  be 
perpetually  enjoined  from  bo  polluting  the  wat^T,  tenders  an 
issue  of  a  private  and  not  of  a  public  character,  for  the  tria? 
of  which  the  Supreme  Court  of  Colorado  will  not  assume 
original  jnriBdiction.*** 

I  2481b.  XanmMit  In  watan  of  iprln;  —  qnlvting  title  thareto 
—  vMiua.      An  action  to  quiet  title  or  to  determine  an  adveree 
MB  Nevada  Water  Co.  v.  Powell,  34  Cal.  109:  Si  Am.  Dec.  68B. 

3S1  Bamaay  r.  Cbandler,  3  Cal.  90. 

3S3  HotTmnn  v.  Tuolumne  County  TV'ater  Co.,  10  CaJ-  416. 

aas  People  v.  RoKem.  12  Col.  278.  As  to  riftht  of  action  for  pollu- 
tion of  wflter.  FP^  Barnard  v.  Sberley,  135  Ind.  547;  41  Am.  St. 
Rep.  4S4,  and  note. 
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m  to  an  easement  in  the  waters  of  a.  spring  situated  upon  the 
dfl  of  the  defendant,  and  to  &  right  of  way  over  the  defend- 
's  land  for  the  purpose  of  conducting  such  waten  to  the 
roises  of  the  fJaintiff,  and  t(v  obtain  an  injunction  against  in- 
erence  with  the  plaintiff's  pipes  from  such  spring,  is  a  real 
on,  which  must  be  brought  in  tiie  county  where  the  subject- 
:ter  of  the  action  is  situated,  and  a  demurrer  to  the  complaint 
such  action,  when  brought  in  another  county,  upon  the 
and  that  the  court  has  no  juriBdiction  of  the  subject-matter 
he  action,  should  be  sustained,  and'the  action  d 


<  Pacific  Tacht  Clnb  t.  San  Sallto  Bay  Water  C%,  98  OaL  487; 
see  Frltta  t.  Oamp,  M  Id,  8M;  |  62,  mU. 


CHAPTER  IIL 

FABTITIOH. 

I  8408.  Tor  ptrtltlon  of  real  propertj. 
Form  No.  5S1. 
[TlTLB.] 
The  plaintiff  complains,  and  alleges: 

I.  That  he  and  the  defendants  C.  B.  and  D.  B.  arc  the 
as  tenants  in  common  [or  joint  tenants]  of  the  following  de- 
scribed real  estate  situate  in  the  county  of ,  to-wit 

[insert  full  description],  and  they  are  now  in  poseeesion  thereof. 

II.  That  the  plaintiff  has  an  estate  of  inheritance  therein  tn 
the  extent  of  one  undivided  third  part  or  interest  in  the  fee 
thereof  [or  other  estate],  and  that  each  of  tlie  said  defendants 
C.  B.  and  D.  B.  have  a  similar  interest  and  estate  therein,  to-wit. 
an  undivided  third  part  thereof  [or  other  proportions  according 
to  the  fact].  > 

III.  That  there  are  no  liens  or  incumbrances  thereon  appear- 
ing of  record,  and  that  no  person  other  thnn  the  plaintiff  and 
said  defendants  are  int««sted  in  said  premises  as  owners  or 
otherwise. 

Wherefore  the  plaintiff  demands  judgment : 

1.  For  a  partition  of  the  said  real  property,  according  to  the 
respective  rights  of  the  parties  aforesaid;  or  if  a  partition  can 
not  be  had  without  material  injury  to  those  rights,  then  for  a 
sale  of  the  said  premises,  and  a  division  of  thu  proceeds  between 
the  parties  according  to  their  rights. 

I  2463.  For  partition  of  r«&l  proporty —  uiikcowa  otvuctb,  ix.- 
cumbrancas,  etc. 

Form  No.  iS2. 
[Title.] 
The  plaintiff  ccunplains,  and  alleges: 

I.  That  he  has  an  estate  of  inheritance,  to  the  extent  of  the 
tme  undivided  fourth  pari;  thereof,  in  fee.  in  the  following  de- 
scribed premises,  situate  in  the  county  of to-wit 

[insert  description],  and  he  is  now  in  possession  thereof. 
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II.  That  the  defendants  C.  B.  &ad  D.  B.  each  own  the  oue 
ndivided  fourth  part  of  said  lands  and  premisee  in  fee,  and  are 
1  poflseeeion  of  their  said  interests. 

III.  That  one  G.  H.  who  in  hia  lifetime  had  an  estate  of  in- 
leritance  therein  of  one  undivided  fourth  interest  in  the  fee, 

emoved,  several  years  ago,  from  this  stat«  to ;  that 

le  subsequently  married  and  had  children,  some  of  whom  are 
low  living,  but  their  ntunee  and  places  of  residence  are  wholly 
inknown  to  the  plaintiff,  and  he  can  not  ascertain  the  same,  or 
ither  of  them,  although  he  has  made  diligent  inquiry  for  that 
lurpoee;  that  G.  H.  and  his  wife  are  now  dead;  and  that  said 
hildren,  or  the  heirs-at'law  of  any  who  may  be  dead,  are  col- 
Ectively  entitled  to  the  undivided  fourth  which  appertained  to 
he  said  G.  H.,  and  to  which  he  would  be  entitled  if  now  living. 

IV.  That  the  defendant  L.  M,  holds  a  judgment  duly  given 

nd  made  in  the District  Court,  on  or  about  the 

day  of ,  18. .,  in  a  certain  action  tlien 

•ending  in  said  court,  wherein  said  L.  M.  was  plaintiff  and  said 

ef endant  C.  B.  was  defendant,  for  the  sum  of 

lollare,    which    judgment    was,    on    the     day    of 

,  18. .,  docketed  in  said  county  of  [the  county 

rhere  the  premises  are  situated],  and  remains  unpaid  and  un- 
atisfled  of  record. 

V.  That  the  defendant  0.  P.  holds  a  mortgage  upon  the  said 

Dtereet  of  the  said  D.  B.  for dollars,  payable  on 

he day  of ,  18 . . ,  with  interest  from  the 

day  of 18 . , ,  at pCT  centum 

(er  annum,  which  said  mortgage  is  recorded  in  the  recorder's 

ffiee,  in  said  county,  in  book  of  Mortgages  No ,  at 

Age  . 


VI.  That  no  other  incumbrances  or  liens  upon  said  property 
,ppear  of  recent,  and  no  person  or  persons  other  than  those 
bove  named,  and  the  unknown  heirs  of  said  G.  H.,  are  inter- 
sted  in  said  property. 

Wherefore  ^e  plaintiff  prays  judgments: 

1.  That  the  amount  of  Baid  several  liens  may  he  ascertained. 

8.  That  a  partition  of  the  said  real  property  be  made,  accord- 
Dg  to  the  rights  of  the  respective  parties,  or  if  a  partition  can 
lot  be  had  without  material  injuiy  to  those  rights,  then  that 
lid  premises  be  sold  and  the  proceeds  applied  — 

1.  To  the  payment  of  the  general  costs  of  this  action. 

2.  To  the  costs  of  ref  erenc& 
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3.  TbBt  tiie  residue  be  paid  to  the  several  owners  in  propor- 
tioD  to  tlieir  respective  interests,  except  that  from  the  interaflt 
of  the  stud  B.  C.  there  be  first  paid  the  amouot  found  due  to 
said  L.  M.  upon  his  said  judgment;  and  from  the  interest  of 
said  D.  B.  there  be  first  paid  the  amount  due  said  0.  P.  undw 
said  mortgage;  and  that  the  interest  belonging  to  the  unknown 
heirs  of  said  G.  fl.  be  invested,  under  the  direction  of  the  court, 
in  bonds  of  this  state  or  of  the  United  states,  and  for  other 
proper  relief. 

I  2464.  Actiona  of  putltlon.  The  proceeding  in  partition 
is  a  special  proceeding  prescribed  by  the  staiutu,  and  though 
errors  in  the  course  of  the  cause  can  not  be  cdll^'ctivoly  shown, 
yet  so  far  as  the  rights  of  infants  are  involvtil,  the  court  has 
no  jurisdiction  except  over  the  matter  of  the  partition,'  The 
object  of  the  suit  is  to  enable  each  party  to  obtain  the  title, 
and  the  use  for  all  future  time  in  severalty,  of  some  definite 
portion  of  the  property  owned  in  common.'  j\nd  when  parties 
go  into  partition  upon  certain  terms  and  conditions,  the  instru- 
ment of  partition  founded  on  certain  releases  is  itself  an  affirma- 
tion of  title  and  interest  so  as  to  estop  a  party  thereto  from 
subsequently  denying  interest  and  ownersbip  in  the  property* 
The  intention  of  the  action  of  partition  is  to  malto  one  judg- 
ment in  partition  final  and  conclusive  on  all  perenns  interested 
in  the  property  or  any  part  of  it.  Such  actions  partake  more 
of  the  principles  of  equity  than  of  law.*  If  between  the  parties 
to  an  action  for  partition  disputes  exist  as  to  their  rights  or 
interests  in  any  respect,  such  disputes  may  be  litigated  and 
determined.' 

1  Waterm&ii  v.  L&wrence,  19  Cal.  210;  79  Am.  I>ec.  212. 

*  McOUUvray  v.  Evans.  27  CaJ.  02. 

■  Tewksbury  v.  Provlzzo,  12  Cal.  20. 

« Gates  V.  Salmon,  3fi  Cal.  576;  05  Am.  Dee.  l.tO:  Emerlc  t. 
Alvarsdo,  90  Cal.  444. 

e  Morenhont  v.  Hlgnera,  32  Cal.  a»9.  The  methoda  employed  t>y 
the  California  Code  of  Civil  Procedure  in  an  aeiiuu  for  partition 
are.  in  the  main,  but  a  reflex  of  those  pursued  iiiidpr  Ilie  former 
equity  practice,  and  the  equities  of  the  respectivi'  pnrtles  growing 
out  of  their  ownership  in  the  property,  as  tenants  in  common  or 
otherwise,  are  taken  Into  coDslderation  and  dlK]<>iT.ii><l  of  upon  tbe 
broad  piinclpiea  which  should  govern  courtn  of  tntulty  In  the 
administration  of  Justice.  Jameson  v.  Haywanl.  ITKi  Cal.  682;  4S 
Am.  St.  Hep.  268;  and  see,  also,  Dall  v,  Mlnin^■  Co.,  3  Nev.  r)35; 
03  Am.  Dec.  419;  Hc^Ioway  v.  Holloway,  07  Mo.  62S;  10  Am.  St. 
Bep.  339;  Donnor  v.  Quaftermaa,  90  Ala.  164;  21  Am.  St  Bep.  778L 
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§  53465.  Allegations  iwii6iit1«l.  Under  the  New  York  prac- 
tice the  complaint  must  show  that  the  plaintiff  is  in  posseesion, 
actual  or  constructive.^  The  plaintiff  is  possessed  of  an  un- 
disputed title  to  the  undivided  share  in  remainder^  although 
there  be  an  existing  admitted  life  estate  covering  the  whole 
premises,  is  a  sufficient  allegation  of  the  hght  of  possession.^ 
The  allegation  that  the  parties  were  seised  in  common  raises 
the  presumption  of  possession.®  And  where  a  party  was  stated 
to  be  seised  of  a  certain  portion,  it  was  construed  to  mean 
a  seisin  in  fee.^  The  complaint  must  aver  that  the  cotenants 
hold  and  are  in  possession  of  real  property  as  parceners,  joint 
tenants,  or  as  tenants  in  conmion,  in  which  property  one  or 
more  of  them  have  an  estate  of  inheritance,  or  for  life  or  lives, 
or  for  years.^®  If  the  complaint  fails  to  sufficiently  state  the 
origin,  nature,  and  extent  of  the  interests  of  the  plaintiffs,  the 
objection  should  be  presented  by  demurrer,  or  it  is  waived.*^ 
If  defendant  has  two  deeds,  each  purporting  to  convey  a  cer- 
tain interest,  and  one  of  them  was  given  as  a  substitute  for  the 
other,  that  fact  must  be  averred,  and  if  not  averred,  the  plain- 
tiff can  not  prove  it.^^  All  the  rights  of  the  several  parties, 
plaintiff  as  well  as  defendant,  must  be  put  in  issue,  or  they  can 
not  be  tried."    If  expense  has  been  necessarily  incurred  by  the 

•  Stryker  v.  Lynch,  11  N.  Y.  Leg.  Obs.  116.  So,  In  Oregon,  Farris 
V.  Hayes,  9  Oreg.  81;  Windsor  v.  Simpkins,  19  id.  117;  Savage 
T.  Savage,  id.  112;  20  Am.  St.  Rep.  795. 

7  Blakely  v.  Calder.  13  How.  Pr.  476. 

8  Jenkins  v.  Van  Schaack,  3  Paige,  242;  and  see  Burhans  t. 
Barhans,  2  Barb.  Ch.  398;  Balen  v.  Jacquelin,  67  Htin,  311. 

•  Lueet  V.  Beekman,  2  Gai.  385. 

10  Bradley  v.  Harkness,  26  Cal.  76;  Cal.  CJode  Civ.  Pro.,  f  762L 
The  California  decisions  have  gone  to  great  length  in  upholding 
the  right  of  a  tenant  in  common  to  maintain  the  action  for  a 
partition  where  he  had  a  right  to  the  present  poesesslon,  although 
not  in  actual  possession.  See  Martin  v.  Walker,  58  Cal.  590;  Han- 
cock V.  Lopez,  53  id.  371;  Jameson  v.  Hay  ward,  106  id.  687;  46 
Am.  St.  Rep.  268.  In  this  action  the  parties  may  assert  any  title 
that  they  have,  legal  or  equitable.  Watson  v.  Sutro,  86  Cal.  527; 
Luco  V.  De  Toro,  91  id.  405.  Under  the  Washington  Code,  a  suit 
for  partition  of  lands  may  be  maintained  by  a  tenant  in  common 
against  those  in  possession  under  an  adverse  claim  of  title,  without 
the  institution  of  a  prior  action  at  law  for  the  trial  of  title.  Hill 
v.  Young,  7  Wash.  St.  33. 

n  Broad  v.  Broad,  40  Cal.  495. 

12  MiUer  T.  Sharp,  48  Cal.  394. 

Mid. 
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plaintiff,  or  any  of  the  tenants  in  common,  iu  proBecutiug  or 
defending  actions  or  proceedings  tor  the  pioictiiun,  confirma- 
tion, or  perfecting  the  title,  settling  boundaries,  making  sur- 
veya,  etc.,  such  expense,  except  counsel  fees,  is  allowed,  with 
interest,  but  must  be  pleaded."  In  a  cM^miilaiLit  tu  oblatn 
partition  of  land,  a  general  allegation  that  "  tlje  premises  cau 
not  be  divided  by  metes  and  bounds  witJiout  prejudice,"  is 
suiBcient,  without  an  allegation  of  the  facta  upon  which  the 
plaintiff  relies  to  obtain  &  particular  mode  of  partition."  A 
complaint  in  partition  is  good  which  is  silent  upon  the  subject 
of  the  mode  of  partition.'*  If  the  court  finds  that  the  parties 
bold  and  are  in  possession  of  real  property,  3&  joint  tenants 
or  as  tenants  in  common,  in  which  one  or  more  of  them  have 
an  estate  of  inheritance,  or  for  life  or  lives,  or  for  years,  the 
partition  should  he  made,  altfiough  the  findings  may  also  show 
that  the  plaintiff,  in  his  complaint,  has  incorrectly  set  forth 
the  title  or  interest  of  the  parties,  or  of  one  or  more  of  them 
in  the  land.'^  A  complaint  in  partition,  whicli  sets  forth  every 
particular  required  by  the  chapter  on  partitions  (part  2,  tit.  10, 
chap.  4,  Cal.  Code  Civ.  Pro.),  and  sets  out,  not  only  the  in- 
terests of  the  original  cotenants,  but  also  the  interests  of  the 
reapective  heirs  of  a  deceased  cotenant,  is  aulTicieiil  to  give  the 
court  jurisdiction  to  make  partition,"  So,  in  partition  pro- 
ceedings, allegations  in  the  plaintiffs  complaint  showing  the 
extent  of  his  interest  in  the  property,  the  extent  of  the  defend- 
ant's interest  as  he  understands  it,  and  that  plaintiff  and  de- 
fendant are  tenants  in  common,  are  sufficient  to  pive  the  court 
jurisdiction  of  the  subject-matter,  under  the  requirements  of 
section  653,  Code  of  Washington,  providing  that  "  the  interest 
of  all  persons  in  the  property  shall  be  set  forth  in  the  complaint 
specifically  and  particularly  as  far  as  known  to  the  plaintiff."** 

I  S460a.  Qawttons  of  fact  When  questions  of  fact  are  U\ 
be  tried  in  partition  suits,  it  can  only  be  done  on  re^lar  issues 
joined.  And  the  allegations  and  proofs  must  a(2;ree  in  this  cloes 
of  suite,  the  same  as  in  otherB?* 

MBee  Oal.  Oode  Civ.  Pro..  |  Tsa 

»  De  TJprey  v.  De  Uprey.  27  Oal.  328;  81  Am.  D«c.  81. 

i«Id. 

"  De  Uprey  v.  De  Ui«^,  27  Oal.  881. 

M  RIchardBOD  t.  Lou[>e.  80  Gal.  490. 

i»  Kromer  v.  Friday,  10  Waab.  St.  221, 

M  Walker  t,  Qoldsmlth.  14  Oreg.  127. 
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I  24M.  Oommiixilty  property.  Where  *a  community  was 
fonned  making  a  common  stock  of  property^  and  renouncing 
indiyidnal  ownership,  and  became  incorporated,  the  individual 
members  of  the  community,  or  the  hdrs  upon  their  death,  were 
not  entitled  to  a  partition  of  the  property.** 

S  8467.  Deed  obtained  by  fraud.  The  question  whether  a 
deed  was  obtained  by  fraud  can  not  be  considered  in  proceedings 
for  partition;  it  must  be  sent  to  a  court  of  law  for  trial.*^  In 
one  case  plaintiff  sued  defendant  for  partition.  The  court 
orders  a  sale  of  the  property  and  distribution  of  the  proceeds. 
After  the  sale,  6.  files  a  petition,  stating  that  he  is  the  creditor 
of  one  F.  M.  H.,  not  plaintiff,  and  has  an  attachment  lien  on 
the  interest  of  said  F.  M.  H.,  in  the  property  sold;  that  said 
property,  in  fact,  belonged  to  F.  M.  H.,  and  that  any  conveyances 
of  the  same  from  him  to  plaintiff  were  merely  colorable,  for 
the  use  and  benefit  of  F.  M.  H.,  and  made  to  hinder,  delay,  and 
defraud  his  creditors.  6.  asked  the  court  to  pay  him  the  share 
of  the  proceeds  of  the  partition  sale  coming  to  plaintiff;  the 
court  refused;  it  was  held  that  there  was  no  error;  the  petition  of 
0.  being  an  attempt  to  defeat  a  conveyance  to  plaintiff,  on  the 
ground  of  fraud,  it  is  insufficient  in  this,  that  there  is  no  allega- 
tion of  the  insolvency  of  F.  M.  H.,  and  that  the  charges  of  fraud 
are  too  general,  and  do  not  state  the  specific  facts  constituting 
the  fraud.® 

fi  8468.  Eaaements.  The  land  to  which  an  easement  is  at- 
tached is  called  the  dominant  tenement;  the  land  upon  which  a 
burden  of  servitude  is  laid  is  called  the  servient  tenement.^  In 
case  of  partition  of  the  dominant  tenement  the  burden  must  be 
apportioned  according  to  the  division  of  the  dominant  tenement, 
but  not  in  such  way  as  to  increase  the  burden  upon  the  servient 
teuement.* 

stGoeeele  v.  Bimel^,  14  How.  589;  affirming  5  McLean,  22S; 
and  8  West.  Law  J.  385.  A  sale  of  land  by  virtue  of  a  partition 
proceeding  iHrought  by  the  purchaser  of  a  wife's  eommnnlty  half 
interest,  is  not  subject  to  a  deceased  husband's  will  providing  for 
the  retention  of  the  land  until  his  children  arrive  at  majority. 
Kromer  v.  Friday,  10  Wash.  St.  621. 

a  McOall  V.  Carpenter,  18  How.  2©7. 

2B  Harris  v.  Taylor,  15  Cal.  348. 

M  Gal.  Civil  Code,  fi  803. 

s  Id.,  f  807. 
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I  2469.  HoiiMBtM4L  On  partition  of  lands  held  b;  tenants 
in  common,  if  one  of  them  has  a  homestead  claim  on  it,  Iub 
undivided  intereet  will  be  set  aaido  to  satisfy  the  homestead 
claim,  but  not  to  exceed  the  legal  value  of  a  homeetead.*" 

1  2470.  inevunbraucM.  If  it  appear  to  the  court  that  there 
are  outatanding  liens  or  incumbrances  of  reccird,  and  were  of 
record  at  the  time  of  the  conunencement  of  the  action,  and  sncli 
persons  have  not  been  made  parties,  the  court  nmst  order  them 
to  be  made  parties,  or  appoint  a  referee  to  ascertain  whether 
such  Hens  have  been  paid,  and  if  not  paid,  the  amount  that 
remains  due  thereon,  and  whether  the  same  has  been  secured, 
and  the  nature  and  extent  of  the  Becurity."  TATiere  a  lien  is  on 
an  undivided  interest,  such  lien,  if  partition  be  made,  shall  only 
he  a  charge  upon  the  part  assigned  to  the  debtor,  but  such 
share  must  be  charged  with  its  prop(»tion  of  costs  in  preference 
to  the  lien.** 

i  2«/l.  IntflTMt  of  partlM.  The  interests  i>f  all  persons  in 
the  property,  whether  such  persons  be  known  or  unknown,  must 
he  set  forth  in  the  complaint  specifically  and  particulnrly.  as  far 
as  known  to  the  plaintiff*  When  mining  land  is  claimed  and 
I'OSSGSsed  by  joint  tenants,  tenants  in  common,  or  copartners,  or 
even  partners,  their  interests  are  in  the  nature  of  an  inheritance, 
and  may  be  partitioned  as  real  property.**  Whore,  in  an  action 
for  partition,  all  necessary  parties  have  been  joined,  any  error  in 
Btsling  the  interest  and  shares  of  the  parties,  m  iiny  omission 
to  state  what  the  plaintiff  might  have  been  COm|>cncil  on  motion 
to  insert,  is  not  an  irregularity  which  can  affect  the  title." 

xHlKglDB  V.  HtKglns,  46  Oat.  260.  Complaint  b.v  n.<>Hl(rTtc<-  for 
partition  of  homestead.     See  Wllhalt  v.  Bryant,  7R  Cnl.  2m. 

STCal.  Code  Civ.  Pro.,  |  761.  For  notice  to  llenl.oMera,  and 
proceedings  before  referee,  see  Id.,  t  702. 

w  Cnl.  Code  Civ.  Pro.,  t  769.  Where  there  are  other  securities, 
see  Id..  !  772. 

»CiU.  Code  Civ.  Pro.,  f  763;  Montana  Code.  !  5^3;  MoHon  v. 
Outland,  18  Ohio  St.  383;  Myers  v.  Warner.  Id.  619;  Buffalo, 
etc..  Co.  V.  Bruly,  35  Tes.  8;  Taylor  v.  Kintr.  32  Mich.  42;  Rogers  t. 
Miller.  48  Mo.  378;  Banner  v.  Silver,  2  Oreg.  336;  Morenbout  v. 
HlRiiera,  32  CaJ.  294:  Senter  v.  De  Bemal.  38  Id.  637;  Freemau  oo 
Cotea.  &  Part.,  t  488;  i  246S.  anlf- 

BO  Hughes  V.  Devlin,  23  Cal.  SOI. 

>i  Noble  V.  Cromwell,  27  How.  Pr.  288;  afflrmlng  S.  O.,  26  Barix. 
47B. 
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f  M75L  IntevMt,  ooxLtingoiit.  If  one  or  more  of  the  partieBy 
or  the  share  or  quantity  of  interest  of  any  of  the  parties,  be 
unknown  to  the  plaintiff,  or  be  uncertain  or  contingent,  or  the 
ownership  of  the  inheritance  depend  upon  an  executoiy  devise, 
or  the  remainder  be  a  contingent  remainder,  so  that  such  parties 
<;an  not  be  named,  that  fact  must  be  set  forth  in  the  complaint.^ 
The  complaint  should  set  forth  the  nature  of  such  contingent 
interest.** 

I  2473.  Jodgmeiit,  effect  of.  Tlie  judgment  in  an  action 
for  partition  merely  severs  the  unity  of  possession,  but  does 
not  vest  in  either  cotenant  any  new  or  additional  title.**  The 
order  for  partition  is  not  a  final  judgment;  it  is  followed  by  a 
judgment  confirming  the  partition  or  sale.*'  The  court  can 
order  a  partition  to  be  made,  but  it  can  not  make  the  partition 
except  in  the  indirect  mode  of  confirming  the  report  of  the 
referees  appointed  for  the  purpose  of  carrying  out  the  order 
of  partition.**  A  decree  ordering  a  partition  of  certain  per- 
sonal property  not  mentioned  in  the  pleadings,  is  clearly  errone- 
ous.*^ In  the  action  for  partition  under  the  California  Code, 
before  any  partition  is  ordered  or  can  be  made,  the  interests 
and  shares  of  all  the  parties  must  be  determined  and  adjudged 
by  the  court,  also  the  moieties  in  which  the  land  is  to  be 
divided.  Such  moieties  must  be  specified  in  the  interlocutory 
judgment,  so  that  the  referees  appointed  to  make  the  partition 
may  have  no  question  of  title  to  determine,  and  may  intelli- 
gently  discharge  the  duties  as  to  making  the  allotments  devolved 
on  them  by  the  decree  An  interlocutory  decree  which  fails 
to  observe  such  requirements,  is  erroneous.** 

I  2474.  Land  formed  by  accsEetion.  In  apportioning  to  pro- 
prietors their  respective  shares  of  an  alluvial  accretion,  the 
whole  length  along  the  shore  of  the  alluvion  shall  be  first 

nCal.  Oode  Civ.  Pro..  |  753. 

nVan  Cortlandt  v.  Beekman,  6  Pal^  Oh.  4S2, 

•4  Wade  V.  Deray,  50  Oal.  876. 

» Hastings  v.  Ounningham,  35  Gal.  552;  see  Code  Civ.  Pro., 
i  766»  see»  also,  as  to  the  effect  of  decree  in  ];>artition,  MorriU 
V.  MorriU,  20  Oreg.  96;  23  Am.  St.  Rep.  95;  Black  well  v.  McLeaOt 
9  Wash.  St  301;  Christy  v.  Water  Works,  97  OaL  121. 

M  Dondero  v.  Van  Sickle,  11  Nev.  389. 

87  Id. 

asBmeric  v.  Alvardo,  61  Cal.  529;  90  id.  444. 
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found,  and  it  shall  then  be  divided  among  the  proprietors  of 
the  upland  in  proportion  to  their  shore  line.^^ 

t  Z4T5.  LogacdM.  Any  heir,  devisee,  or  legatee,  after  the 
lapse  of  four  months  after  issuance  of  lettere  testamentary,  may 
petition  the  court  to  have  the  legacy  or  share  of  the  estate 
given  to  him  on  his  giving  bonds  for  his  proportion  of  the 
debts  of  the  estate.** 

I  S4T&  Zilenholdeig.  No  person  having  a  conveyance  of 
or  claiming  a  lien  on  the  property,  or  some  part  of  it,  need 
be  made  a  party  to  the  action,  unless  such  conveyance  or  lier 
appear  of  record.*^  A  judgment  creditor  of  a  deceased  person 
is  not  entitled  to  be  made  a  party  to  a  partition  suit."  liut 
the  complaint  may  state  that  one  of  the  defendants  claiius  a 
specific  lien  on  the  premises,  and  asks  for  nn  accounting." 
Where  there  are  outstanding  liens  or  incumlirances  of  record 
upon  such  real  property,  or  any  portion  thereof,  exiBting  at  the 
commencement  of  the  action,  the  persons  holding  such  liens 
may  be  made  parties  to  the  action.** 

i  8477.  Kanlad  womAn.  A  married  woman  whose  husband 
is  sued  in  partition,  is  a  necessary  party,  if  she  claims  a  home- 
stead right  to  or  an  intereet  in  the  property  in  dispute."  A 
wife  should  be  coplaintiff  with  her  husband  in  such  actions.** 
But  a  widow,  though  a  proper,  is  not  a  neeepsary,  party.  And 
a  judgment  which  makes  not  a  sale,  but  actual  partition,  in  no 
way  affects  her  interests,  and  should  not  be  disturbed  upon  her 
motion  to  set  aside  for  irregularity.*' 

I  2478,  lUnlng  olalm.  The  mere  fact  that  a  mining  claim 
is  owned  and  worked  by  several  persons  as  partners  is  no  valid 

w  Jones  V.  Johnstan,  lb  How.  150, 

«>0a].  Code  ClT.  Pra,  |  1668,  Aw  to  the  proceedings  thereon. 
COTwnlt  Cal.  Code  Civ.  Pro,  ||  1868  to  16^  Inclusive, 

M  Cal.  Code  Civ.  Pro.,  i  754. 

•sWartDg  T.  Waring.  8  Abb.  Pr.  2Ml 

«  Bogardna  v.  Parker,  7  How.  Pr.  306, 

**  Gal.  Code  Civ.  Pro.,  t  761. 

»  De  Dpr^  v,  De  Dprey,  87  Cal.  331;  87  Am.  Dec.  Kl. 

«•  Ripple  V,  Gllbom,  8  How.  Pr.  466;  Brownsoti  v.  niBord,  td.  388. 

mmr&aa  v.  Sterling,  IS  How.  Pr.  40B;  and  spp  A^h  v.  Cook.  3 
Abb.  Pr.  3Sd;  Tanner  v.  NUes,  1  Barb.  060;  compare  Ripple  v. 
QUbwn,  S  Bftw.  Pr.  406. 
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ijectioD  to  a  partition  of  the  same  between  the  owners,  where 
16  answer  does  not  set  up  and  it  is  not  showa  that  a  suit  in 
{uity  is  necessary  to  settle  the  accounts  and  adjust  the  buai- 
Ms  of  the  partnerxhip;  and  ail  the  material  allegations  in  a 
)mplaint  for  partition  of  real  property,  which  arc  not  denied 
f  the  answer,  are  deemed  admitted  for  the  purpose  of  tlio 
ial.^  Where  two  thirds  of  a  quartzmill  and  mine  were  owned 
1  M.  and  S.,  while  the  other  third  was  owned  by  (J.  and  Y., 
id  the  profits  and  losses  of  the  entire  claim  were  shared  in  this 
roportion,  M.  and  S.  conveyed  by  deed  their  interest  to  U., 
ho  entered  into  and  remained  in  pceseaaion  of  the-  ciame,  a 
nail  portion  only  of  the  purchase  money  being  paid  down  by 
..  After  this  conveyance  a  euit  was  instituted  against  11.,  S., 
.,  and  Y.  for  a  debt  due  by  the  company,  contracted  before 
ic  conveyance,  and  judgniunt  was  passed  against  them,  and 
I  their  right,  title,  and  interest  were  sold  to  H.,  who  in  due 
jurse  received  a  sheriff's  deed,  under  and  by  virtue  of  which 
e  thereafter  claimed  to  own  all  said  property.  In  an  action 
<i  R.  against  H.  to  quiet  title,  it  was  held  that  R.  acquired 
nder  said  deed  from  61.  and  S.  the  title  to  the  two-thirds  un.- 
ivided  interest,  and  H.  acquired  by  said  sheriff's  deed  only 
le  one-third  undivided  interest  of  C.  and  Y.**  But  a  grant 
[  an  undivided  third  interest  in  a  piece  of  mining  ground, 
igether  with  the  water  rights,  reservoirs,  and  tailraces  belong- 
ig  to  the  same,  expressly  conditioned  that  such  grant  should 
>nvey  no  other  rights  to  the  grantee  except  a  mining  right, 
[>efl  not  make  the  grantee  a  coparcener,  joint  tenant,  or  tenant 
I  common  with  rhe  grantor.  It  simply  conveys  to  him  a  right 
1  enter  upon  and  occupy  the  land  for  the  purpose  of  working 
,  either  by  underground  excavations  or  open  workings.  Such 
ght  is  not  capable  of  partition."" 

I  2479.  HoTtK&gr*-  It  is  not  f^ufficient  to  aver  merely  that 
le  defendant  claims  an  intpre^t  adverse  to  the  plaintiif,  hut 
IP  nature  of  the  claim  should  he  set  out."'  The  plnintilT  can 
■>t  foreclose  a  mortpage  which  he  holds  on  defendant's  interest 
1  the  property,  and  cut  off  defendant's  equity  of  redemption 
V  an  absolute  sale,  as  in  partition.*' 
«  HuRhes  V.  Devlin.  23  Cal.  .Wl. 
«  RoB«  T.  Hefutzen,  30  Col.  31.^. 

Mpmltli  r.  Cooley,  1  West  Const  Rep.  WW:  6B  Cat.  4& 
01  Rtrvkpr  V.  T.:rnrh.  11  N.  T.  T-eg.  Ohs.  119. 
M  Bradley  v.  HarkiipsH,  2fi  <'nl.  76. 
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1  IMSO.  Now  trial.  If  there  is  error  in  an  interlocntoiy 
decree  in  partition,  it  must  be  corrected  by  a  motion  for  a  new 
trial,  or  by  an  appeal  as  in  other  cases."" 

i  2461.  Notice— Ua  pendens.  Immediately  after  filing  the 
complaint,  the  plaintiH  must  record  in  the  office  of  the  recorder 
of  the  county  or  of  the  several  counties  in  whiiii  the  propiTiy 
is  situated  a  notice  of  the  pendency  of  the  uiIk'ii,  containing 
the  names  of  the  parties  eo  far  aa  known,  ilu'  object  of  tbo 
action,  and  a  description  of  property  to  be  allccted  thereby, 
ftom  the  time  of  filing  such  notice  for  rui  urd  all  pci- 
Bons  shall  be  deemed  to  have  notice  of  the  pendency  of  the 
action."* 


iixtition  of  landfi 
II  (he  Statute  of 
inds  held  undtT 
|iarol  partition, 
■thers  interested 
'  regard-sd  with 
,'  made,  is  bind- 
(>^  it,  and  aHtent 
iif'reed  to  by  all 


f  8482.  Parol  partitioD.  In  general,  a  valid  y. 
can  not  be  made  by  parol,  such  case  being  witbii 
Frauds.    But  a  parol  partition  may  be  made  of  In 

a  trust  arising  by  implication  of  law."*  And  a 
valid  as  between  the  parties,  may  be  ratified  by  •< 
in  the  lands,"  Family  airangements  are  to  ho 
favor,  and  a  parol  partition  among  heirs,  if  fairj^ 
ing  even  upon  femes  covert,  if  they  are  parties 
to  the  arrangement;  but  only  when  it  haa  been 
the  joint  owners,  and  when  it  haa  been  execute 


I  2483.  Parol  partition,  how  made.  A  parol  partition  of  land 
may  be  made  by  co-owners,  under  the  Me^tican  hiw,  as  well  sa  by 
tenants  in  common  'under  the  common  law.^  In  order  to 
uphold  a  parol  partition  under  both  the  Spanisli  and  common 
law,  it  must  satisfactorily  appear  that  there  w;is  not  only  an 
agreement  to  make  the  partition,  but  that  the  ^me  was  fully 
e.xecuted  and  followed  up  by  a  several  posseei^jdii  by  either  the 
parties  themsdvea  or  their  grantees.**'  An  a;,'reement  to  es- 
tablish a  partition  line  between  the  occupant^^  of  adjoining 
tracts  of  land  is  of  no  validity.     In  order  to  rcndir  such  afrree- 

UTormey  v.  Allen,  45  CqI.  11&:  Regan  v.  McMnbon,  43  Id.  R25. 
MCal.  Code  Civ.  Pro..  %  755. 

M  Dow  V.  Jewell,  18  N.  H.  340;  45  Am.  Dec.  371. 
Mid. 

K  McConnell  v.  Carey,  48  Penn.  St.  345.     Parol  partlUoa.     See 
Gordon  v.  San  Diego,  108  Cnl.  204;  Matbes  v.  NlsBler.  17  Moot  177. 
.'■«l,onE  V.  Dollarhlde,  24  Cal.  238. 
iw  Long  V.  Dollarhlde,  24  Cal.  21& 
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fflent  foi  a  partition  line  eflfectual,  each  party  must  have  the 
title  to  and  right  to  dispose  of  the  tract  claimed  by  him;  or,  in 
other  words,  they  must  be  coterminous  proprietors.^  A  parol 
partition  of  land  owned  by  tenants  in  common  could  be  made 
in  California  before  the  adoption  of  the  common  law;  but  the 
agreement  for  such  partition  should  be  satisfactorily  proved, 
and  each  tenant  in  common  should  have  assigned  to  him  and 
enter  upon  and  possess  a  specific  part  of  the  land  in  severalty.*^ 

S  2484.  Partial  partition.  When  in  the  opinion  of  the  court 
a  complete  partition  would  be  impracticable  or  inconvenient, 
a  ]>artial  partition  may  be  made.**  Where  commissioners  in 
the  partition  and  allotment  failed  to  divide  and  allot  some  marsh 
land,  a  part  of  the  tract,  and  where  no  proof  was  offered  that 
this  land  was  of  any  value,  or  that  the  division  made  was 
affected  in  any  manner  by  the  failure  to  divide  it,  or  that  the 
allotments  made  would  in  any  degree  have  been  affected  by  the 
allotment  of  this,  or  that  any  injury  resulted  to  any  one  in- 
terested in  consequence  of  this  omission,  and  where  important 
rights  have  vested  under  the  partition,  this  court  would  not  be 
warranted  in  holding  the  action  of  the  commissioners  void  be- 
cause of  their  failure  to  divide  and  allot  iha  marsh  land.®* 

}  2485.  Parties.  When  several  cotenants  hold  and  are  in 
possession  of  real  property  as  parceners,  joint  tenants,  or  tenants 
in  common,  in  which  one  or  more  of  them  have  an  estate  of 
inheritance  or  for  life  or  lives,  or  for  years,  an  action  may  be 
brought  by  one  or  more  of  such  persons  for  a  partition  thereof .•* 
A  partition  among  tenants  in  common  must  be  made  as  to  the 
whole  tract.  One  tenant  in  common  can  not  have  partition  of 
a  part  only  of  the  common  property,  and  have  his  entire  interest 
located  on  this  part.*®  A  tenant  in  common  of  part  of  a  tract  of 
land  is  a  proper  party  in  a  suit  for  the  partition  of  the  whole. 
The  real  parties  in  interest  should  be  joined  in  partition,  and 
the  holders  of  a  special  tract  as  well  as  the  cotenants  of  his 

•0  Garpentier  v.  Thirston,  24  Cal.  280. 

«  EUas  V.  Verdugo,  27  Cal.  420;  see.  also,  Long  v.  DoUarhlde, 
24  id.  218;  Tuffree  v.  Polhemus,  108  id.  670;  Simmons  v.  Spratt,. 
26  Fla.  462;  Brazee  v.  Sehofleld,  2  Wash.  Ter.  209;  124  IT.  S.  495. 

« See  Col.  Code  Civ.  Pro.,  §  760. 

«  Tewksbury  v.  Provlzzo.  12  Cal.  20. 

«*  Cal.  Code  Civ.  Pro.,  f  752. 

•  Sutter  V.  San  Francisco,  36  Cal.  112. 
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grantor,  should  be  made  parties  to  the  action.™  Neither  thi; 
administrator  nor  the  creditors  of  an  intestate  are  necessary  or 
proper  parties  to  a  bill  for  partition  between  the  heirs  of  tho 
estate  of  the  intestate,  even  if  his  personal  property  is  insulti- 
cient  to  pay  his  debts,"  The  several  parties  to  an  action  of 
partition,  so  far  as  its  ultimate  purpose  is  coucerned.  to-wit,  a 
partition,  are  all  actors  or  plaintiffs  each  against  each  and  all 
others,  and  it  ia  in  this  respect  a  matter  of  no  consequence 
whether  they  appear  upon  the  face  of  the  record  in  the  techni- 
cal attitude  of  plaintlSs  or  defendants.^ 

i  8466.  Fartltion  by  attorney.  A  power  of  attorney  which 
authorizes  the  attorney  to  sell  the  lands  of  the  constituent,  and 
to  do  whatever  is  necessary  to  carry  the  power  into  execution, 
does  not  authorize  the  attorney  to  make  partition  of  lands  in 
which  the  constituent  has  an  interest  as  a  tenant  in  common."* 
But  if  an  attorney  in  fact,  whose  power. does  not  authorize  him 
to  make  partition  of  the  lands  of  his  principal,  does  make  such 
a  partition,  the  jffincipal  may  afterwards  give  effect  and  con- 
firmation to  the  partition  so  made  by  the  execution  of  deeds 
of  conveyance.™ 

i  2487.  Partition  by  dMd.  Where  a  deed  of  partition  is 
invalid  as  a  conveyance,  by  reason  of  iU  nonexeeution  by  some 
of  those  who  are  parties  to  it,  it  may  become  effectual  by  the 
parties  taking  and  holding  in  severalty  in  pursuance  of  its 
terms,  and  dealing  with  their  respective  parts  as  if  owned  in 
severalty;  hut  such  acts  of  ratification  do  not  o|ierate  to  make 

M  Gates  V.  Salmon,  36  Cal.  57«;  Ki  Am.  Dec.  139:  Hathaway  v. 
He  Soto,  21  Cal.  194;  see.  also,  Sutter  v.  San  rrnuclNCO,  3B  Id.  112. 
In  a  proceedlDK  under  the  Colorado  statute  fur  tlie  partiUoD  of 
real  estate,  It  Is  only  neceBsary,  at  least  In  llif  first  instance,  to 
make  tho«e  persons  parties  who  are  laterestfil  )ri  the  property  a» 
]olttt  tenants,  teonata  In  common  or  coparcenary.  Jordan  t.  Mc- 
Nulty,  14  Col.  280. 

«  Speer  v.  Speer,  1  McCarter,  240. 

w  Moreubout  ».  Hlguera.  32  Cal.  205.  In  Oregon,  reversloaers 
and  remaindermen  may  be  made  defendants  In  a  wult  for  partition, 
liut  there  Is  no  statute  In  that  state  whicfa  eiiablex  theuj  to  Bue 
as  plalntlffB.  Savage  v.  SaTatEe,  19  Oreit.  112;  20  Am,  St.  Hop. 
TflS:  see,  also,  Morse  v.  Stockman,  65  Wis.  36:  AlesanJer  v.  Alex- 
ander. 28  Neb.  68;  Jordan  v.  Neece,  36  8.  O.  295;  31  Am.  8L  Rep. 
869. 

«•  Borel  r.  Rollins.  30  Cal.  408. 

TO  Id. 


M 
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he  deed  a  valid  conTeyaoce,  but  only  by  way  of  estoppel  or 
M  a  detenuinatioa  of  boundaries,  and  only  upon  the  iaterests 
if  those  performing  them.  A  party  who  Bigned  the  deed  is  not 
stopped  from  insisting  upon  its  invalidity  by  reason  of  any 
icts  of  ratification,  either  of  the  othera  who  did  execute  or  of 
hose  who  failed  to  execute.^'  A  contract  between  A.  and  B., 
enants  in  common,  bj  which  it  is  agreed  that  B.'s  interest  in 
he  land  shall  be  a  certain  amount  in  excess  of  what  he  other- 
vise  owned,  and  that  B.  shall  extinguish  all  claim  of  title  in  the 
and  set  up  by  C,  by  procuring  C.'s  deed,  and  that  after  certain 
ither  events  transpire  a  division  of  the  land  shall  take  place 
letween  the  contracting  parties,  and  deeds  be  exchanged,  is  not 
ulfiUed  by  B.  having  procured  C.'s  deed  before  the  contract 
vas  made,  nor  by  procuring  C.'s  deed  to  himself,  unless  he  then 
wnveys  it  to  A.;^*  even  though  C.  had  no  valid  title  to  the 
and."  A  conveyance  by  one  tenant  in  common,  or  any  number 
ess  than  the  whole,  of  a  specific  portion  of  the  common  lands, 
8  not  void,  but  can  not  be  made  to  the  prejudice  of  the  tenants 
lot  uniting  in  the  conveyance.^* 

I  S488.  ParUtlOD  not  praanmad.  A  partition  hy  judicial  de- 
cree among  tenants  in  common,  will  not  be  presumed  to  have 
leen  made  from  lapse  of  time,  occupancy  in  severalty,  and  the 
leatruction  of  the  records  of  a  court  which  had  jurisdiction  to 
nake  such  partition,  against  a  tenant  who  married  while  under 
ige,  and  whose  coverture  continued  until  shortly  before  suit 
)ronght.™ 

I  2489.  Partition  wlthont  action.  Where  a  deed -of  partition, 
txecuted  by  a  number  of  tenants  in  common,  by  the  terms 
>f  which  each  party  conveyed  qnd  released  his  undivided  in- 
«reet  in  the  whole  in  consideration  of  the  conveyance  to  him 
>f  the  undivided  interests  of  others  to  specified  portions,  if  the 
leed  was  not  executed  by  all,  the  deed  was  void  as  to  those  who 
lid  not  sign.'"  But  it  may  become  effectual  by  the  parties  talr- 
Dg  and  holding  in  severalty  under  its  terms."     The  general 


'*  Gates  V.  Salmon.  3S  Cal.  S76;  9S  Am.  Dec.  188. 
w  Weatberhead  v.  Baekerville,  11  How.  330. 
'•Tewksbury  v.  O'Connell,  21  Cat  60. 
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guardian  of  an  infant  or  insane  person,  or  person  incapable  >ii 
conducting  his  own  affairs,  may,  if  he  would  be  a  proper  party 
to  an  action  for  partition,  agree  to  partition  without  action.^ 

1  2490.  lUfOTM.  The  court  may  appoint  a  referee  to  ascer- 
tain whether  hens  or  incumbrances  have  been  [laiil,  or  what 
amount  remains  due  thereon,  or  whether  the  amounts  due  havo 
been  secured,  and  the  nature  and  extent  of  the  scLurity.™  And 
notice  of  such  hearing  before  the  referee  shall  be  served  upon 
such  lienholders.**  The  effect  of  a  judgment  in  partition  is  lo 
be  determined  by  statute,  and  not  by  the  common  law.*'  With 
the  consent  of  the  parties,  the  court  may  appoint  a  single  referee 
to  make  partition  instead  of  three.^ 

I  8491.  Bent*  asd  profits.      One  tenant  in  common  out  of 

possession  may,  in  equity,  as  a  collateral  incident  to  a  claim  for 
partition,  compel  his  cotenant  in  possession  to  nct-ouiit  for  rents 
and  profits  received  by  him  from  tenants  of  thf  iiremises.**  If 
one  of  Geveral  tenants  in  common  lease  a  portion  of  the  commoD 
property  to  a  tenant,  and  after  the  lease  is  made,  suit  for  parti- 
tion is  commenced,  and  a  decree  entered  wiiich  assigns  to 
another  of  the  tenants  in  common  the  land  so  h'atti'd,  the  decree 
does  not  pass  to  the  latter  the  rent  of  the  lea^^ed  land,  unless 
such  rent  falls  due  after  the  decree  is  made.^ 

I  S499.  Blgbta  of  partle*.  The  right  of  partition  existinK 
in  the  cotenant  may  he  exercised  at  any  time,  and  may  result  in 
the  loea  to  the  grantee  of  the  particular  parcel  conveyed  to  him.** 
The  right  of  the  several  parties  plaintiff  as  well  as  defendant, 
may  he  put  in  issue,  tried,  and  detepnined  in   this  action.** 

TSSee  Ca!.  Code  Ov.  Pro..  |  796;  also^  ||  1722,  1747-18(». 

TB  Cal.  Code  Civ.  Pro.,  i  761. 

•0  Id,,  I  762;  conanlt,  also.  Waterman  v.  Lawreiii  e,  18  Oal.  210: 
Hathaway  v.  De  Sot*,  21  Id.  191;  Horenhmit  v  Higuera.  S2  id. 
289;  Sutter  v.  San  Francfsco,  36  Id.  112. 

8Hd. 

8*  Cal.  Code  ClT.  Pro.,  |  797.  If  only  one  referee  Is  appointed 
In  a  partltloa  suit,  sncb  proceeding  Is  only  an  Irregvlarttr,  and 
can  not  be  Inquired  Into  ctrflaterally.  Morrill  v.  Morrill.  20  Oreg. 
96;  23  Am.  St.  Rep.  flS. 

M  Goodenow  v.  Ewer.  16  Cal.  461:  76  Am.  Dec.  R40. 

MMahoney  v.  Alvtso,  51  Gal.  440;  Mataoney  v.  Aurrecochea.  Id. 
420. 

80  stark  v.  Barrett,  IB  Oal.  861. 

s«  OaL  Code  OIt.  Pro.,  |  TOO. 
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Several  tenants  in  common  may  elect  to  consider  their  rights  as 
an  undivided  share  belonging  to  them  all^  and  institute  a  peti- 
tion for  partition  among  themselves  and  the  other  tenants  in 
common.*'  Under  the  California  practice,  any  question  affect^ 
ing  the  right  of  the  plaintiff  to  a  partition,  or  the  rights  of  eack 
and  all  of  the  parties  in  the  land,  may  be  put  in  issue.^  And  if 
disputes  exist  as  to  their  rights  or  interest  in  any  respect,  suck 
dispulies  may  be  litigated  and  determined.^ 

$  S488.  Bemalnder.  Where  it  is  uncertain  to  whom  and  iu 
what  proportions  a  remainder  may  descend  after  the  termination 
of  a  life  estate,  a  judgment  in  partition  made  before  the  life 
estate  terminates  should  not  ascertain  the  interest  of  those  hold- 
ing in  remainder,  but  should  allot  the  life  estate  subject  to  the 
remainder.** 

I  24M.  Bnle  in  respect  to  Improremonts.  In  an  action  for 
partition  by  one  tenant  in  common,  of  lands  granted  to 
cotenants,  where  the  tenants  have  sev^tilly  made  valuable  im- 
provements on  distinct  portions  of  the  land  sought  to  be  parti- 
tioned, the  court,  by  way  of  interlocutory  decree,  may  order 
that  there  be  set  off  to  the  several  parties  such  portions  of  the 
premises  as  will  include  their  respective  improvements,  pro- 
vided that  the  rights  or  interest  of  neither  of  the  other  parties 
be  prejudiced  thereby.** 

I  8486.  Specific  tract.  Where  one  or  more  of  the  tenants 
in  common  have  sold  and  conveyed  to  another  a  specific  tract  by 
metes  and  bounds  out  of  the  common  land,  the  land  described 
in  such  deed  shall  be  set  aside  to  the  purchaser,  if  it  can  be 
done  without  material  injury  to  the  rights  and  interests  of  the 
other  cotenants.^ 

I  S486.  tSummoiuk  The  summons  must  be  directed  to  all 
the  joint  tenants  and  tenants  in  common,  and  all  persons  hav- 
ing any  interest  in,  or  any  liens  of  record  upon,  the  property, 
or  any  portion  thereof,  and  generally  to  all  persons  unknown 

9f  Ladd  V.  Periey,  18  N.  H.  305. 

«De  TJprey  t.  De  Uprey,  27  Oal.  881;  87  Am.  Dec.  81. 

M  Morenhoat  v.  Hfguera,  82  Oal.  289;  dted  as  autlioi;lt7  In  Sutter 
T.  San  li^randsco,  86  Id.  112. 

MUegan  v.  McMahon,  41  Oal.  670. 

n  Seale  v.  Soto.  85  Oal.  102. 

M  Cal.  Code  Civ.  Pro.,  I  764,  and  Gates  v.  Salmon,  85  CM.  C76; 
95  Am.  Dec.  189;  Seale  v.  Soto,  85  Gal.  102. 
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who  have  or  claim  any  interest  in  the  propOTt;.^  And  un- 
known parties  or  absentees  from  the  state  may  be  served  by 
publication,  upon  affidarit  showing  such  facts,  the  summons 
in  such  case  to  be  accompanied  by  a  brief  deacriptioa  of  the 
property.** 

f  mai.  Tltl*.  In  the  New  York  practice  it  is  not  neces- 
sary to  state  the  eources  of  title  in  the  complaint.**  But  ^  com- 
plaint in  an  action  for  partition  is  fatally  defwtive,  if  it  shows 
that  the  legal  title  is  in  a  third  person  as  trustee.*  Title  may 
be  tried  in  this  action.*^ 

I  0488.  WAt«r  rata*.  Water  flowing  in  ditches  can  not  be 
partitioned.  It  may  be  sold,  and  the  procL>eilg  be  subject  to 
distribution.**  The  only  partition  that  can  be  made  is  to  order 
a  sale,  and  distribution  of  the  proceeds.  In  an  action  for  par- 
tition of  a  water  ditch,  an  account  of  the  proceeds  for  water 
rates  can  be  taken,  and  if  one  of  the  tenants  in  common  holds 
a  mortgage  on  the  interests  of  his  cotenan^,  that  can  be  ad- 
justed in  the  action,  by  an  application  of  tlio  proceeds  of  the 
mortgagor's  int^«st  towards  the  payment  of  the  same.*' 

{  2499.  VaT*  —  sh««tB.  Before  making  partition  the  ref- 
erees may  set  apart  a  portion  of  the  property  for  a  way,  road,  or 
street,  and  such  portion  shall  not  be  aaeifcned  to  any  of  the 
partiea  or  sold,  but  shall  remain  an  open  piil)lie  way,  road,  or 
street,  unless  the  referees  shall  set  the  samo  apart  as  a  private 
way  for  the  use  of  the  parties  interesteti,  or  some  of  them. 
"Whenever  the  referees  have  laid  out  on  any  tract  of  land  roadx 
sufficient,  in  the  judgment  of  said  referees,  to  accommodate  the 
public  and  private  wants,  they  shall  report  thnt  fact  to  the  court, 
and  upon  the  confirmation  of  their  report  all  other  roads  on 
said  tract  shall  cease  to  be  public  highways.^™" 

M  Cal.  Code  Civ.  Pro.,  f  T56. 

M  Id..  I  757. 

»2  Van  Sentv.  Eq.  Pr,  17;  Bradataaw  v.  CnlliiKlmn.  8  Johns.  BWt. 

••  Stryker  v.  Lynch,  11  N.  T.  Leg.  Obs.  llfi 

»TDe  Uprey  v.  De  Uprey,  27  Cal.  329;  S7  Am  Dec.  81;  Morpnliout 
V.  Hlpiera,  32  Oal.  289;  afflmipd  Id  Btdlo  v.  Navnrro.  33  i<l.  4W; 
see  Sutter  v.,  San  Francisco,  36  Id.  112;  Kromer  v,  Friday.  10  Waah. 
St.  621. 

M  McOlUlvray  v.  Evans.  ST  Cal.  96. 

M  Bradley  v.  Harfeness,  26  Cal.  60;  see  Glassell  v.  Verdlaea, 
lOS  Id.  BOS. 

too  Oal.  Code  Olv.  Pro..  |  764. 
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f  S60O.  When  ustion  will  ii«.  The  action  may  be  brought 
or  a  partition  by  one  or  more,  according  to  the  respective 
ightfl  of  the  persons  interested  therein,  and  for  a  sale  of  such 
iroperty,  or  a  part  thereof,  if  it  appear  that  a  partition  can 
lot  be  made  without  great  prejudice  to  the  owners.""  A  mere 
leaie  of  one  of  the  tenants  in  common  is  sufficient  to  authorize 
he  courts  to  dissolve  the  relations  existing  between  them."*" 

I  SSOl.  Wben  action  will  not  U*.  A  petition  for  partition 
gainst  an  executor  for  a  filial  portion,  etc.,  will  not  lie  for 
noney  or  other  property  delivered  by  him  to  a  legatee  for 
ife.'"*  Where  a  tenant  in  common  ousts  his  cotenant,  remain- 
ng  in  sole  possession,  and  subsequently  purchases  an  outetand- 
ng  title,  the  cotenant  can  not  maintain  an  action  for  partition 
r   for  the  benefit   of  the   purchaser   until   he  has  regained 


r  a  Joint  twLMit,  agklnat  a 


)osaeBsion."" 

1  IU02.  By  a  tenant  in  c 
otonant  who  tuu  waatod  th«  eatat*. 

Form  No.   jSj. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  he  is  a  tenant  in  common  [or  joint  tenant]  with  the 
lefendant,  of  [describe  the  property]. 

II.  T^at  [each  of  them]  is  entitled  to  an  undivided  [half] 
f  the  same. 

III.  That  between  the day  of ,  18. ., 

nd  the day  of  ,  18 . . ,  the  defendant 

committed  great  waste  upon  the  same  [cutting  down  many 
'aJuable  forest  trees  or  otherwise  specify  acts  of  waste],  with- 
nt  the  consent  of  the  plaintiff. 

Wherefore  the  plaintiff  demands  judgment: 

1.  For dollars  damages. 

8.  For  a  partition  of  eajd  premises  in  such  manner  as  to  com- 
lenaate  for  such  damagee."* 

101  Id.,  I  7S2;  and  see  Donnor  v.  Quartermas,  BO  Ala.  164;  24  Am. 
It  It«p-  778- 

103  Bradley  v.  HarknesR.  26  Cal.  00. 

IM  Blllnpa  v.  Rlddlck,  8  Jones  L.  lOB.  • 

104  Rozler  V.  Jobneon,  3K  Mo.  326. 

iWThe  plaintiff  can  have  this  relief  tn  the  ntate  of  New  York; 
;  N.  T.  R.  S.  (6th  ed.)  fWft.  This  form  Is  from  the  New  York  Code 
VtmmtflBlonpra'  Book  at  Forms. 


CHAPTEH  IV. 

qUlETlNQ   TITLE. 

I  BBOe.  Tor  dvUrmiiuttlon  of  clftlnu  to  rMtl  pnpntf. 
Form  No.  SS4. 
[TiTLB.] 
The  plaintiff  complaiuB,  and  allegee. 

I.  Tliat  one  A.  B.  is  now  deceased,  and  at  the  time  of  liia 
death  was  seised  in  fee  simple  of  certain  real  prop^ty  in  the 

town  of  ,  county  of   ,  bounded  an 

follows  [description]. 

II.  That  in  his  lifetime  the  said  A.  B.  made  and  published 
his  last  will  and  teBtament,  whereby  he  devised  the  plaintiff 
all  his  said  property. 

III.  That    the    said    A.  B.  died  on  the   day   oi 

,  18. .,  at 

IV.  That  the  said  property  is  now,  and  has  been,  for  tlic 
years  last  past,  in  the  actual  posseesioD  of  tiiu  plain- 
tiff [or  is  now,  and  has  been,  for  the years  Inst  past, 

in  the  actual  poseeesion  of  the  plaintiff,  and  was  during  the 

years  immediately  preceding  that  period,  in  the  actual 

possession  of  the  said  deceased]. 

V.  That  the  defendant  unjustly  claims  sn  estate  or  interest 
[state  what]  in  said  property. 

Wherefore  the  plaintiff  demands  judgment: 
1.  That  the  defendant  be  forever  barred  from  all  claim  to  any 
estate  of  inheritance  or  freehold  in  said  property. 

f  2S04.  Abatement  of  action.  The  pendency  of  an  action 
to  quiet  title  to  land  will  not  abate  a  subsequent  action  between 
the  same  parties,  to  recover  possession  of  the  same  land  in  which 
the  same  facts  are  litigated.* 

f  8505.  Actlbu  to  quiet  title,  general  nature  of.  The  object 
of  this  action  is  to  determine  an  estate  held  adversely  to  the 
plaintiff,  to  remove  what  would  otherwise  be  a  cloud  upon  hie 

I  Bolton  V.  Landers  (No.  II.  27  Cal.  104. 
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own  title.*  Tlie  true  test  b;  vbich  the  queetion  whether  a  deed 
would  cast  B,  cloud  upon  the  title  of  the  plaintiff  may  be  deter- 
mined, iH  this:  Would  the  own^  of  the  property,  in  an  action 
of  ejectTncnt  brought  by  the  adverse  party,  founded  upon  the 
deed,  be  required  to  offer  evidence  to  defeat  a  recoTOiy?  If 
such  proof  would  be  neceaoajy,  the  cloud  would  exist;  other- 
wise not.'  This  action  embraces  every  deBcription  of  claim, 
whereby  the  plaintiff  might  bo  deprived  of  the  property,  or  its 
title  be  clouded,  or  its  value  depreciated,  or  whereby  he  might 
be  incommoded  or  damnified  by  the  aeaertion  of  an  outstanding 
title  already  held,  or  to  grow  out  of  the  adverse  pretension.* 

f  2606.  Action,  whan  it  llw.  Where  an  instrument  is  ont- 
standing  against  a  party  which  is  void,  or  an  unfounded  claim 
is  set  up,  which  he  has  some  reason  to  fear  may  at  some  time 
be  used  injuriously  to  his  rights,  thereby  throwing  a  cloud  over 
hie  title,  equity  will  interfere  and  grant  the  appropriate  relief.' 
But  a  tax  deed  based  upon  an  assessment  made  under  an  un- 
constitutional act  of  the  legislature  will  not  constitute  a  cloud 
upon  title."  In  Massachusetts  a  petition  will  not  lie  on  behalf 
of  the  assignee,  for  an  insolvent  debtor  to  compel  a  prior  mort- 
gagee from  the  same  debtor,  to  bring  an  action  to  teet  the 
validity  of  a  mortgage.^  Nor  will  a  citizen  of  another  state,  or 
a  foreign  country,  be  ordered  to  bring  an  action  to  try  his  title 

a  BoggB  V.  Merced  Mlnlag  Co..  14  Gal.  279.  Ad  action  to  quiet 
title  Is  In  the  nature  of  a  snlt  Id  equity,  and  relief  therein  Is  sub- 
ject to  the  maxim  that  be  wbo  ashs  equity  must  do  equity.  Beneon 
V.  Shotwell,  87  Cal.  40;  and  see  Sneathea  v.  Sneathea,  IM  Mo.  201; 
24  Am.  St.  B«p.  S28. 

B  Plzley  y.  HuKglns.  15  <^.  128:  Lick  v.  Ray.  43  Id.  84;  Benner  v. 
Keudall,  21  Pla.  684. 

*  Head  v.  Pordyce.  17  Cal.  149.  On  the  subject  of  cancellation  of 
InstrumentH.  see  Cal.  Civil  Code,  II  3412-3414.  An  action  does  Dot 
lie  In  Callfomla  to  quiet  title  to  persoual  property.  Fudlckar  v, 
IrrliMtlon  District,  109  Cal.  29. 

»  Hartman  v.  Chlpman.  21  Conn.  488;  Downing  v.  Wherrin,  19 
N.  H.  91;  4e  Am.  Dec.  139;  1  Hemp.  602;  Olark  v.  Smith,  13  Pet. 
203;  LouDsbury  v.  Hurdy,  18  N.  T.  516;  Ward  v.  Cbamberlln,  2 
Black,  4S0. 

•  Wnilajns  T.  Corcoran,  46  Cal.  553;  Willis  v.  Austin,  Gal.  Sup. 
Ot.,  July  Term,  1878;  Mlntum  v.  Smith,  3  Sawyer,  142;  Detroit 
V.  Martin.  34  Mich.  170:  22  Am.  Dee.  512;  compare  Whitney  v. 
Port  Huron.  88  Mtch.  268;  26  Am.  St  Rep.  291. 

T  HIU  V.  Andrews,  12  Gush.  185;  Dewey  v.  Bulkley.  1  Gray.  416, 
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to  real  estate  in  Massachusetts,  on  the  petition  of  a  pu^  in 
poBBeBsion.^  This  action  lies  where  an  adverse  claim  is  prima 
facie  sustainable,  though  actually  bad,  as  it  constitutes  a  cloud.* 
It  may  be  maintained  for  the  satisfaction  upon  the  record  of 
judgments,  apparently  liens,  but  in  fact  paid;'**  for  the  discharge 
from  the  record  of  a  mortgage,  claimed  to  be  saci^fii'il;"  and  fi>! 
the  extinguishment  of  a  widow's  prima  facte  claim  to  dower.'- 
A  suit  for  this  purpose  will  not  lie  where  the  fmts  alleged,  if 
true,  would  not  legally  affect  the  plaintiff's  titk."  Nor  will 
allegations  of  mere  threats,  assertions  or  designs  tu  disturb  the 
possession  of  the  grantee  avail  to  sustain  this  fonn  of  relief." 
It  is  not  enough  that  the  deed  sought  to  be  set  tiside  may  pus- 
sibly  be  a  cloud  on  plaintiffs  title,  but  it  must  uluarly  appe;ir 
that  the  claim  set  up  under  such  deed  is,  in  fact,  in  hostility  to 
the  plaintiff's  title.''' 

I  2507.  Adv«rM  poweHlon.  Adverse  poBSeBsion  which  will 
set  the  Statute  of  Limitations  running  is  of  tivu  kinds:  1. 
Wha«  possession  is  taken  without  color  of  title,  l>iit  with  inti:nt 
to  claim  the  fee  against  all  comers.  2.  Where  ;>nAsedsion  i^ 
taken  under  a  claim  of  title,  founded  on  a  writtin  instrument 
or  judgment  of  a  court  of  compet«it  jurisdiction.*'  Actual 
advise  and  undisturbed  possession  of  lajid,  for  a.  period  ex- 
ceeding the  time  preacribed  by  statute  for  the  enforcement 
of  a  right  of  entry,  gives  to  the  possessor  a  right  of  undisturbeit 
enjoyment  equivalent  to  a  perfect  title.'^  An  o[ien,  notorious, 
exclusive  adverse  possession  for  twenty  years  would  openite  to 
convey  a  complete  title  to  the  plaintiff,  as  much  bo  as  any  wril- 

8  Macomber  v.  Jaffray,  4  Gray.  S2;  see  4  AUen,  150. 

•  TlBdale  v.  Jones,  SB  Barb.  5£S. 

lOSliaw  V.  Dwight.  27  N.  T.  244;'S1  Ae.  Dec.  215. 

II  Beach  v.  Cooke,  28  N.  T.  BOB;  86  Am.  Dee.  280. 
IS  Wood  V.  Seely,  32  N.  T.  105. 

ispamham  v.  Camp1)ell.  34  >'.  Y.  480;  Hotchkiss  v.  Eltine,  3G 
Barb.  38;  Jobneon  v.  Crane,  40  Id.  78;  Bntler  v.  VMc:  44  Id.  1(KI, 

1*  Madison  Ave.  Baptist  Cbuicb  v.  Mission  Ave.  BaI^!lB^  Church. 
26  How.  Pr.  72. 

i»  Hartioan  v.  Reed,  50  Cal.  484. 

1*  Kimball  v.  Ix>bmaB.  3t  Cal.  154;  see.  also,  Pnge  v.  Fowler. 
28  Id.  60S. 

"  Slmson  T.  Eckstein,  22  Cal.  580;  I^  Boy  t,  Rogers.  30  Id.  229; 
SB  Am.  Dec.  SS;  see,  als<^  Cal.  Code  Olv.  Pro.,  ff  323-^:26. 
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conveyance,  a  title  of  the  highest  character,  the  abaolu'tc 
inion  over  it.'* 


)608.  Avermeuta  in  complaint       In  an  action  brought  by 

in  possession  of  land,  to  try  and  determine  an  adveree  claim 
up  by  one  ont  of  possession,  when  the  complaint  avere 

the  defendant  sets  up  an  adveree  claim,  without  stating 
;  it  is,  and  thu  answra"  admits  plaintiff's  possession,  and 
up  the  particulars  of  the  defendant's  alleged  title,  the  bur- 
of  proof  is  cast  upon  the  defendant.'*  In  an  action  to  de- 
ine  an  adverse  claim  to  land,  the  complaint  averring  that 
plaintiff,  who  was  in  possession,  deraigned  title  through  a 
.  from  G.,  the  answer  alleged  that  previous  U>  the  execution 
.'a  deed,  the  land  was  attached  at  suit  of  a  creditor  of  his, 
was  subsequently  in  due  course  sold  by  the  sheriff,  at  which 
defendant  became  the  purchaser.     The  replication  showed 

a  portion  of  the  debt,  on  which  the  attachment  iasued, 
secured  by  a  collateral  note,  and  that  the  attachment  was, 
efore,  void.  It  was  held  that  on  these  pleadings,  in  the  ab- 
B  of  proof,  judgment  was  properly  entered  for  defendant; 

if  plaintiff  had  the  right  to  attack  the  attachment  in  this 
I  (a  point  not  decided),  the  burden  of  the  proof  was  on  him 
low  that  the  attachment  d^t  was  collaterally  secured.^  A 
plaint  which  alleges  that  plaintiff  owns  the  land  in  fee,  and 

defendant  is  making  an  unfounded  claim  of  title  thereto, 
ciently  shows  that  defendant's  claim  of  title  is  '"adverse" 
iaintiff.*'  In  Oregon,  the  complaint  in  an  action  brought 
;r  section  500  of  the  Code  of  Civil  Procedure,  for  the  pur- 

of  determining  an  adverse  claim,  estate,  or  interest  in  land, 
I  allege  possession  by  the  plaintiff,  either  by  himself  or 

I-cfflnjrwell  v.  Warren,  2  Black.  (!05;  to  the  same  etTect,  HtokM 
errr.  2  ^alk.  42t:  Drajton  v.  Marshall,  Bice  Eq.  iUjS:  Jackaoa 
Ightmyre.  16  Johns.  32T;  BrnrtBireet  v.  Huntington,  .""i  Pet.  43S; 
mison  V.  (ireen,  4  Ohio  Si.  223;  Newcombe  t.  Lenvltt,  22  Ala. 
Ctilles  V.  .loneB,  4  nana.  483:  Alexander  v.  Pendleton,  8  Oranch, 
see  Arrlngton  v.  LlRconi,  34  Cal.  381,  and  cases  there  cited; 
w  v.  Oouse.  127  N.  Y.  38fi;  24  Am.  St.  Rep.  458;  Ham  v.  Smith. 
ex.  310;  23  Am.  81.  Bep.  340;  Parker  v.  Metz^r,  12  Oreg.  40T; 
heU  v.  Campbell.  10  Id.  108;  Tbompaon  v.  Felton,  54  Cal.  547. 
Orook  V.  Forsyth,  30  Cal.  6B2. 
Bostwii-k  V.  McCorkle,  22  Cal.  608. 
aillett  V.  CarBha-w,  M  Ind.  8B1. 
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his  tenajita.^  Under  the  provisions  of  the  preeeat  California 
ttatute,  such  allegation  ia  uDDecesBary,  and  a  complaiot  that 
alleges  ovnerstiip  in  Uie  plaintiff,  and  that  the  defendant  clainu 
an  eBtate  ur  interest  in  the  land  adverse  to  him,  which  claim  is 
without  right,  and  that  the  defendant  has  no  estate,  right,  title, 
or  intercBt,  is  sufhcient.**  Under  Colorado  procedure,  while 
the  plaintiff  in  order  to  maintain  the  statutory  action  must  aver 
and  provt  his  possession  coupled  with  title,  the  duty  is  devolved 
upon  the  defendant  of  asserting  an  adverse  interest  in  himself 
and  Bpecifying  its  nature.  And  before  the  defendant  can  put 
the  plaintiff  upon  proof  touching  his  possession  and  title,  he 
must  plead  accordingly.** 

i  2S09.  CaAcellatiOD  of  dMd.  Where  husband  and  wife  exe- 
cute a  conveyance  of  their  homestead,  which  the  husband  de- 
livers to  the  purchaser  before  the  purchase  money  therefor  is 
paid,  and  the  money  is  aftenvards  fraudulently  attached,  in  a 
suit  brought  by  t!ie  real  though  not  ostensible  |nirchaser,  agai-ist 
the  husband  alone,  equity  will  compel  a  catifi'llation  of  the 
de«i  so  obtained.*"  So  where  one  has  an  outstanding  deed 
which  improperly  clouds  the  title  of  the  true  owner,  on  the 
application  of  the  latter,  chancery  will  order  such  deed  to  be 

aaCoollrtite  v.   Forward,  3  WcBt  Cooiit  Rep,  Ti2;  Id.  832. 

S3  Cal,  Cwie  Civ.  Pro.,  i  TSa  as  amended  by  act  <>r  March  25.  1895; 
Rongh  T.  BlmmonB.  3  West  Coast  Rep.  831;  65  Gill.  227;  Rowgh  v. 
Booth,  2  West  Coast  Rep.  832.  Under  section  2r4  of  the  lormer 
Practice  Act,  It  wan  oecessary  for  the  plaintiff  ii>  nllcKe  and  prove 
poBsesslon  b.r  himself.  In  New  York,  3  R.  S.,  fiili  e<l.,  18T.'>.  p.  5T9 
el  seq.:  Hagpr  v.  HaBer,  38  Barb.  92.  Right  to  .iury  trial  in  action 
to  determine  adverse  claim.  See  Crocker  v.  Car]n'Tilcr.  9S  Cal.  418: 
Donrhue  v.  Mplstpr,  88  Id.  121;  22  Am.  St.  Reji,  as.1. 

2*  Wall  V.  Macnes.  17  Col.  476;  Amter  v.  Conl<iLi.  3  Col.  App.  185, 
A  complaint  whii'li  nlleges  that  the  plalntllT  ix  th<'  owner  of  the  prop- 
cHy:  that  the  dcfciirtnnt  claims  an  Interest  tbprt-ln  fldvernply  to  the 
plaintiff;  that  such  claim  Is  without  right,  and  tliiit  the  defendant 
has  no  right,  title,  or  Interest  in  the  property,  iv  sulflclent  In  an 
action  to  determine  an  adverne  claim.  Castro  v,  Barry.  Til  (^. 
443:  and  see  Sloddnrt  v.  Burge.  53  Id.  394;  Pfl^icr  v.  naaeey.  85 
111.  403;  WeBton  v.  Estey.  22  Col.  334.  This  actlt.n  will  lie.  allhniigh 
the  adverse  claim  Bests  on  proceedings  which  .'ire  void  on  (h.'lr 
face.  Kittle  v.  Bellegarde,  8fi  Cal.  556.  It  Is  not  ne.evsary  t"  al- 
lege m*  dellne  (he  nature  and  character  of  tbe  adverse  claim. 
Amter  v.  Conton,  2L*  Col.  150. 

»  Still  T.  Saunders-.  8  Cal.  281. 
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iceled  and  annulled.*'  Or  it  will  interfere  and  prevent  a  aate, 
d  the  consequent  execution  of  an  improper  deed.'' 

i  8610.  ciooda  on  tiu«.  Erery  deed  from  the,  same  sooroe 
rough  which  plaintiff  derives  his  real  property,  if  valid  on 
<  face,  is  a  cloud  on  the  title.^  A  sale  by  an  administrator 
thout  an  order  by  Probate  Court,  or  under  an  order  void  for 
int  of  jurisdiction,  cooBtitutes  no  cloud.^  A  sale  by  a  sheriff, 
real  estate,  upon  an  execution,  against  the  grantor,  will,  even 
not  effectual  to  pass  the  title  to  the  purchaser,  create  a  doubt 
to  the  validity  of  the  grantee's  title,  and  cast  a  cloud  upon  it, 
d  the  grantee  can  maintain  an  action  to  enjoin  the  sale.^ 
id  a  eberiS's  deed,  upon  an  execution  sale,  would  have  the 
me  effect  in  casting  a  cloud  as  a  deed  made  directly  by  the 
ndor."  So  when  a  homestead  was  sold  by  the  sheriff.**  So 
sale  by  an  administrator  of  land,  once  the  property  of  the 
testate,  but  sold  during  his  lifetime,  will  cast  a  cloud  on  the 
Lestate's  prior  grantee's  title.**  An  apparently  good  record 
le  to  land  constitutes  a  cloud  on  the  title  thereof  which  has 
en  eubaequently  acquired  by  adverse  possession  under  the 

Mgiiattuck  v.  CarsoD,  2  Cal.  S88. 

IT  Id.  Complaint  la  action  for  cancellation  of  deed  tor  unsonad- 
M  ot  mind  of  grantor.  Magglnl  v.  Pezzonl,  76  Cal.  631.  Can- 
Ll&tloD  of  deed  for  Inadequacy  of  conelderatlim.  idaloy  v.  Berkln, 
Mont.  138.  Complaint  Id  action  to  cancel  patent  to  state  lands, 
'ople  V.  Martz,  74  Cal.  110.  In  an  actlMi  b;  the  state  for  the 
QcellatloD  of  a  patent  to  certain  swamp  land,  on  the  ground 
it  the  appllcatloo  for  tbe  purchase  thereof  was  defective,  the 
mplaJnt  moBt  upeclflcally  allege  tbat  tbe  patent  was  Issued  on 
s  application  claimed  to  be  defective.  People  v.  Bryan,  73  Cal. 
1.  Jurisdiction  Id  equity  to  compel  the  cancellation  of  deeds, 
e  Anderwm  y,  Hammon,  IB  Oreg.  446;  20  Am.  St.  Rep.  832; 
lard  V.  Brown,  58  Cal.  194;  Jackson  v.  Tatebo.  3  Wash.  St.  4rAii 
iEzy  V.  Tompklnson  2  Wash.  St.  Glit;  People  v.  i'ynon,  2  Col. 
•p.  131. 

»  riiley  y.  Hu^lns.  15  Cai.  127. 

»  Florence  v.  Paschal,  50  Ala.  28.    An  action  to  set  aside  fore- 
i«un*  proceedlngH  as  constituting  a  cloud  on  the  plalntllTs  title 
a  not  be  maintained  where  such  foreclosure  proceedings  were 
Id  <Hi  the  face  of  the  record.     Morris  t.  McKolgbt.  1  N.  Dak.  2G6. 
»  Englund  V.  I.«wl8,  25  Cal.  337. 
II  Id.:  Alveroon  v.  Jones,  Kt  Cal.  0;  70  Am,  Dec.  688. 
■  Riley  V.  Pehl,  23  Cal.  70. 
X  Thompson  v.  Lynch,  2U  Cal.  189. 
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Statute  of  LimitatioDs.^  The  true  test  by  which  the  qnestion 
whether  a  deed  would  cast  &  cloud  upon  the  title  of  the  plain- 
tiff may  be  determined,  is  tliits:  Would  the  owner  of  the  prop- 
erty, in  an  action  of  ejectment  brought  by  the  adverae  party, 
founded  on  the  deed,  be  required  to  offer  evideiicu  to  defeat  a 
recovery?  If  such  proof  would  be  neceeaary,  liie  tloud  would 
exist,  otherwise  not.*"  An  order  of  a  board  uf  supervisors, 
laying  out  a  road,  which  is  unconstitutional,  ami  null  and  void 
upon  ita  face,  does  not  affect  or  cloud  the  title  lu  the  land  over 
which  it  paaaee.** 

g  2&11.  Cotiflinifttion  of  rarv«ra.  The  syiitum  of  locating 
by  final  survey  Mexican  and  Spanish  grantti  i<i  land  in  Cali- 
fornia, under  the  act  of  Congrese  of  March  :i.  1851,  was  es- 
sentially modified  by  the  act  of  Congrees  of  June  14,  IStiO. 
The  proceedings  had  under  this  act,  after  Ihi.'  return  of  the 
survey  and  plot  into  the  District  Court,  are  strittly  judicial  in 
their  character,  and  the  decree  rendered  thereon  is  final  and 
conclusive  to  all  parties  to  it.  If  after  a  decree  confirming  a 
survey  a  decree  is  made  confirming  a  survey  of  another  prior 
grant  covering  the  same  land,  and  the  confirnit-c  in  the  &r»t 
decree  is  a  party  to  the  second  decree,  consentiiig  thereto,  he  is 
bound  by  if 

1  a&12.  Dlael&liiMr.  If  the  defendant  disclaitn  in  his  answer 
any  interest  or  estate  in  the  property,  or  sufTir  judgment  to 
be  taken  against  him  without  answer,  the  plaintiff  shall  not 
recover  costs." 

{  2513.  Facts  to  bo  aJl^od.  In  an  action  fo  remove  a  cloud. 
the  facts  which  show  the  apparent  vahdity  uf  tlie  instrument 
which  is  said  to  constitute  the  cloud,  and  also  t)]i'  facts  showing 

w  ArrlDRton  v.  Llscom,  34  Cal.  365;  M  Am.  Dec  722. 

«  PIxley  T.  HuitKlDS.  15  CaJ.  127. 

M Leach  V.  Day,  27  Cal.  043.  As  to  when  iiijuiKtlon  will  he 
iBBued  to  reetraln  a.  nal?  of  lands  which  would  c^isi  a  cloud  on 
plalDtllT'B  title,  see  "  Injunctiwi."  post. 

WTreadway  v.  Sfinplp,  28  OaJ.  661;  Watermnn  v.  Smith,  13  1.1. 
S73:  Bemple  v.  WrlRht,  32  Id.  RB9:  cited  In  Yntes  v.  Smith.  3S  lil. 
flO;  decided  on  authority  of  lUxIrli^eB  v.  Unltet)  stiHt*,  1  Wall. 
587;  Bee.  also.  Toland  v.  Mandell.  38  Cnl,  30;  Vulcrline  v.  Sloss, 
Iftt  Id.  215. 

■wCal.  Cod*  Ctv.  Pro.,  f  739:  and  Bf*  Castmv.  Unrry.  7(1  Cal.  443; 
Bulwer,  etc.,  MIn.  Co.  v.  Standard,  etc.,  Mln.  Co..  SH  Id,  68&. 
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16  invalidity,  ought  to  be  stated.  To  merely  name  the  instru- 
iieui  would  not  oidinarily  be  sufficient;  but  where  t^e  instru- 
jient  is  a  tax  deed,  we  think  the  name  sufficient  for  the  purpose 
if  showing  its  apparent  validity.**  A  tax  deed,  however,  founded 
>n  an  assessment  levied  under  an  unconstitutional  act  of  the 
egislature,  coostitutea  no  cloud.**  But  in  Oiegoa  it  ii  liehl 
)therwise.*' 

2814.  Jurisdiction.  A  court  of  equity  has  jurisdiction  at 
:he  suit  of  the  judgment  credittn-,  who  has  purchased  laud  at 
sheriff's  sale,  and  received  a  sheriff's  deed  tiierefor,  to  annul 
md  tet  aside,  aa  a  cloud  upon  title,  a  deed  of  land  given  to 
Icfraud  the"  creditor  before  the  recovery  of  judgment.**  The 
uurts  of  the  United  States  may  entertain  jurisdiction  in  chan- 
:er}'.  to  grant  perpetual  injunctions  for  quieting  inheritances, 
ifter  tlie  title  has  been  fairly  settled.**  And  citizens  of  other 
itates  have  the  right  to  come  into  such  courts,  to  have  the  rights 
ieciired  them  under  the  laws  of  the  states  where  the  land  is 

»Eit>ernla  Sav.  Sc  Loan  Soc.  v.  Ordway,  38  Cal.  670.  when 
iie  complalat,  In  so  action  to  quiet  title,  ibows,  bj  neceBaarj  Im- 
>llcatlon,  that  tbe  defendant's  claim  Is  Invalid  as  against  the  plaln- 
Iff,  It  need  not  so  aver  In  terms.  Heeeer  v.  Miller,  77  GaJ.  192. 
Vd  allegation  In  the  complaint  tbat  the  Judgment  constituting  the 
■loud  was  rendered  withont  Jurisdiction  Is  a  suflictent  averment, 
n  the  absence  of  a  demurrer,  as  to  tbe  Invalldltr  of  the  Judgment, 
ayde  V.  Redding,  74  Cal.  493.  So,  where  the  facto  stated  In  the 
romplalnt  show  tbat  tbe  plaintiff  has  a  valid  Interest  In  tbe  land, 
t  Is  held  Bufflelent,  wttbout  allying  specially  that  the  plaintiff 
las  a  valid  Interest  In,  or  right  to,  tbe  poesessloD  of  the  land. 
IVagner  v.  Law,  3  Wash.  St.  SOO;  28  Am.  St.  Hep.  S6.  An  ailegatlcHi 
bat  the  plaintiff  Is  "  the  owner "  of  land  Is  of  en  ultimate  fact, 
md  is  a  sufficient  statement  of  the  plaintiff's  right  In  an  action  to 
lalet  title.  Sonter  t.  Hagnlre,  78  Col.  543;  and  see  Batcbelder  v. 
3aker.  T9  id.  226;  Fndlckar  v.  Irrigation  District,  109  Id.  29.  A 
ax  deed  In  Oregon  Is  prima  fade  evidence  of  title,  and  the  aver- 
nent  In  a  complalat  to  remove  a  cloud  on  title,  thnt  tbe  defendant 
rlalms  under  a  tax  deed,  sufficiently  shows  the  apparent  validity 
if  the  outetanding  title.  Day  v.  Bchnlder,  28  Oreg.  4S7. 
.MWiniams  V.  Corcoran,  46  CaL  553;  Wills  v.  Austin,  Cal.  Sup. 
X,  July  Term,  1878;  Mlnturu  v.  Smith,  3  Saw.  142, 

«T11ton  V.  O.  C.  M.  B,  Co.,  2  Saw.  22:  see  Day  v.  Scbnlder, 
S  Oreg.  457. 

onager  v.  Shlndler.  29  Cal.  47;  Wagner  v.  Law,  3  Wash.  St. 
iOO:  28  Am.  St.  Rep.  56. 

*sWlckllffe  V.  Owlngs,  IT  How.  47. 
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Hituated,  protecting  individual  rights  to  the  soil  of  suoh  states, 
enforced.** 

I  2B1S.  Laid  out  in  lota.  Where  land  has  been  laid  out 
in  lots,  and  divided  among  many  occupants,  a,  bill  will  lie, 
although  complainants  had  a  legal  title  and  a  remedy  at  law  in 
each  several  case.*" 

•  1  2&1&  Land  boimded  by  rlvar.  In  an  action  to  detennine 
the  adverBe  claim  to  land  lying  on  both  aides  of  a  river,  if  the 
plainliii  showe  a  right  to  only  that  portion  of  the  land  on  the 
north  side  of  the  river,  he  is  not  entitled  to  recovw  with  respect 
to  that  located  on  the  south  side.*" 

I  261T.  Llmltatlonfl,  Statute  ot.  Adverse  possesion  nf  land 
for  the  time  required  by  the  Statute  of  LimitationB  gives  an 
absolute  right  to  the  parity  in  posseesion,  and  entitles  him  U> 
all  the  remedies  given  by  the  law  to  quiet  his  pugnession.  \l>- 
may,  therefore,  maintain  an  action  against  the  party  having' 
the  iBCord  title,  to  have  the  same  declared  void.*^ 

I  £618.  Location  on  stata  lands.  No  right  of  tl)c  locator 
on  state  lands  onder  the  statute  of  California  of  April  37.  18(!3 
(SlatB.  1863,  p.  591),  inchoate  or  otherwise,  attaches,  till  the 
cCTtificatc  of  the  oath  prescribed  by  the  twenty-eighth  section, 
indorsed  on  a  deecriptiwi  of  the  land,  is  filed  in  the  office  of  the 
county  recorder.** 

I  8019.  If  In  lag  claims.  Mining  claims  fall  wiioin  the  opera- 
tion of  section  254  of  the  California  Practice  Act.*"  To  quiet 
title  to  a  quartz  mining  claim  located  on  the  public  lanrlfi  of 
the  "United  States,  a  possessory  title  thereto  is  sufficient  to  main- 

«* Clark  V.  Bmltb,  IS  Pet  195:  Parlter  v.  Overman.  18  How.  iriT; 
Bayerque  v.  Ccdien,  1  McAU.  118. 

4B  Orews  V.  Bnrcham,  1  Black,  352. 

«Van  VIeet  v.  Olln.  4  Nev.  95.  Complaint  in  action  to  quiet 
title  to  water  right  Bee  Salasar  v.  Smart,  12  Mont.  395;  HbttIb  v. 
HarrlscMi,  9S  Cal.  67fl;  Standard  v.  Bound  Valley  W,  Ooi.  77  id. 
399;  PereKoy  v.  SeUlck.  79  Id.  R«8. 

*i  Arrington  v.  Uscom,  34  Cal.  365;  M  Am.  Dec.  722. 

M  Onnn  v.  Ketclinm,  28  Gal.  93. 

wCode  Ctv.  Pro.,  I  788;  MN«ed  Hlnlns  Oo.  v.  Fr^nont.  T  Oal. 
319;  68  Am.  Dec.  262. 
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n  the  action  bj  a  party  in  possession  as  against  one  out  of 
ueesion.'*^  The  eleventh  section  of  the  act  of  March,  1856, 
or-the  protection  of  actual  settlers,  and  to  quiet  land  titles 
thi^  state "  (California)  does  not  apply  to  miners  engaged 
simply  extracting  gold  from  a  quartz  vein.  They  are  not 
ettled  upon "  in  the  sense  of  the  statute,  and  two  years' 
litatioEi  oS  the  eleventh  section  caa  not  avail  them.'*  This 
tion  only  applies  to  actions  brought  to  recover  the  poeses- 
a  of  lands,  after  the  iBsuance  of  a  patent.**  F,,  defendant, 
;ait  suit  against  the  Volcano  Water  and  Mining  Company, 
subject  to  sale  the  ditch  of  that  name,  including  aqueducts, 
nee,  culverts,  dama,  cabins,  etc.,  in  enforcement  of  a  me- 
inic'e  lien.  Subsequently,  the  ditch,  etc.,  was  sold  on  a 
tgment  in  favor  of  one  H.,  and  purchased  by  S.,  from  whom 
iittiS,  as  judgment  creditor  of  the  company,  redeemed,  and 
due  time  received  the  sheriiPs  deed.  Afterwards  F.  had  a 
;ree  directing  a  sale  of  the  ditch,  etc.,  to  satisfy  hia  lien. 
Lintiff  sues  to  quiet  title,  alleging  that  F.'s  decree  ia  fraudu- 
t,  that  he  has  no  lien,  and  that  he  is  about  enforcing  the 
rree,  which  is  6.  cloud  on  plaintiff's  title.  It  was  held  that, 
3e  from  any  question  of  fraud,  the  action  lies;  that  the  ^dst- 
;e  of  a  decree,  founded  upon  proceedings  taken  prior  to  plain- 
's title,  and  seeking  to  condemn  the  property  by  virtue  of  an 
erted  lien  older  than  such  title,  would  be  a  clond  upon  that 

0  Pralus  T.  Pacific  G.  &  S.  M.  Co.,  3R  Oal.  SO.    PleadlDKS  In  ac- 
D.    See  Bnlwer,  etc.,  Mln.  Co.  v.  Standard,  etc.,  Mln.  Oo..  88 
S88i  Bame  v.  Same,  Id.  613. 
>  Fremont  v.  Seals,  IS  Cal.  435. 
a  Morton  v.  Folger,  IS  Cal.  275. 

■  Head  V.  Fordyce,  17  Cal.  149.  Under  the  act  of  OonErem  »f 
J  10,  1872,  dei^Iarlng  that  only  thoee  who  are  dtlEMUt  of  the 
Ited  States,  or  have  properly  declared  tbetr  Intention  to  be- 
ne ancb,  can  either  locate  or  purchase  mineral  lands,  an  alleea- 
a  of  cltlseoship,  or  Its  equivalent.  Is  necessary  to  conatltnte 
jood  complaint  In  a  proceeding  to  determine  adverse  mlnlns 
1ms  preliminary  to  the  Issnance  of  a  patent  therefor.  Keder 
Tmeman,  15  Col.  143;  and  see  Lee  Doon  v.  Tesh,  OS  Oat  48. 
d  to  warrant  a  recovery  in  an  adverse  proceeding  by  a  parly 
ooe  title  la  baaed  wholly  or  In  part  upon  an  entry  and  locatloD 
a  corporation,  he  must  allege  and  prove  the  oncanlsatlon  of  aucb 
pcmitlon  and  the  qnaJlflcatlon  of  Its  members.  Thomas  t.  Obta- 
m,  IS  Col.  106.  In  such  action  It  Is  held  unnecessary  to  allRge 
the  complaint  that  the  action  was  brought  In  respect  to  the 
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I  S5S0.  Kunlcipal  corporation.  A  municipal  corporatioii  can 
not  invoke  the  aid  of  a  court  of  equity  to  eet  aside  a  grant 
made  by  ite  authorities,  when  the  grant  ia  void.  Sach  a  grant 
being  a  nullity,  casta  no  cloud  upon  the  title  of  the  corporation.** 

I  2S21.  Notlco.  Ill  an  Bctioii  to  quiet  tiile,  against  partiea 
claiming  from  the  sanie  source  ol  title  through  a  prior  unre- 
corded conveyance,  it  ia  neceesary  to  aver  waut  of  notice  of  the 
tonveyance." 

I  2fi2S.  Ontotandinff  tltl«.  In  an  action  to  quiet  title, 
brought  under  the  Cahftwuia  statute,  the  defendant  can  not 
defeat  the  plaintiff's  action  by  showing  an  outotauding  title, 
unless  he  connects  himself  therewith.^ 

I  2fi23.  PuUm  plalntlfl  uid  deteodant.  An  action  may  be 
brought  by  any  person  against  another  who  claims  an  estate 
or  iutcrest  in  real  property  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim."  But  it  cnn  not  be  main- 
tained by  a  landlord  against  his  tenant  iti  |irisscssion.  for  the 
purpose  of  determining  the  validity  of  an  ailvprse  title  set  up 
by  the  tenant.™  Until  administration  of  an  i'-tMe  is  ended,  an 
administrator  is  the  proper  party  plaintiff  in  an  action  to  quiet 
title  to  the  estate.*    But  under  section  145?.  California  Code 

property  menttoned  In  the  adverse  clatm.  HufFman  v.  Beecher. 
12  Mont  489.  In  an  acUon  to  quiet  title  to  h  vein  or  lode  it  la 
Bufflclent  to  describe  sucb  lode  by  Its  na.me,  If  the  lot  nr  tnlnlsR 
claim  In  wblcb  It  has  Its  apex  Is  spectflcallr  ilcscribed.  Bulllnn. 
etc..  Mln.  Co.  T.  Eureka  Hill  MIn.  Co.,  B  Utali,  .^.  The  eomplaiut 
In  an  action  to  qnlet  title  to  a  mfnlng  claim,  irbU'li  does  not  show 
OQ  Its  face  that  It  Is  brought  under  Bectloo  i::i2t;.  United  States 
Revised  Statutes,  Is  not  defective  for  ralllna  to  alleee  that  the 
plaintiff  Is  a  citizen  of  the  United  States.  ThiiinpHon  v.  Spray, 
72  CbI.  528.  The  Jurisdiction  and  procednr»  ).'ovcrnln$;  such  ac- 
tion depend  entirely  npon  the  Constitution  an:i  Itm-H  nr  the  state, 
and  ia  not  based  upon  section  2326  of  the  RctIsi^iI  Stnttttps  of  the 
United  States.  Altoona.  etc.,  Mln.  Co.  v.  Intpfrml,  etc.,  Mln.  Co.. 
114  Cal.  100;  Mining  Co.  v.  Mining  Co..  9  Nev.  :2^0:  :i  Sawyer.  C34. 

M  Oakland  v.  Carpentler.  21  Cal.  «42. 

•»  Lawton  V.  Gordon,  34  Cal.  3fl;  91  Am.  Dec.  6"o. 

M  Niagara,  etc.,  Mln.  Co.  t.  Bunker  HiU.  etc..  Co.,  !,9  OaL  612. 

Bi  Cal.  Code  GIv.  Pro.,  i  738;  Horn  t.  Jones,  28  Cal.  194. 

M  Van  Winkle  v.  HInckle,  21  Cal.  842. 
4  «  Curtis  T.  Sutter,  U  OaL  2&e. 
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Civil  Procedure,  heire  or  deviaeee  may,  themselToe  or  joiatly 
Ji  the  executor  or  admiciatrator,  maintain  the  action  against 
t  one  but  the  executor  or  adminiet^tor.  One  tenant  in  com- 
n  of  real  property  may  maintain  an  action  to  determine  the 
idity  of  an  adverse  claim  of  title  thereto  by  a  cotenant.*" 
neither  party  has  title  to  the  land,  neither  is  entitled  to  & 
ignient  against  the  other. ^'  Any  pcreon  in  poesession  may 
ng  an  action  against  any  party  who  claims  an  estate  or  in- 
est  adverse  to  him.*'  And  the  action  may  be  brought  by 
!  party  in  possession,  without  waiting  until  he  has  been  dis- 
hed in  hie  posseesion  by  legal  proceedings  against  him,  in 
ich  his  title  has  been  eucceasfuUy  maintained.**  An  action 
1  not  be  maintained  against  the  street  commiBsioner  of  an 
iorporated  city  to  quiet  title  to  land  alleged  to  be  a  public 
eet  or  highway.  The  acts  of  such  officer  in  opening  streets 
the  acts  of  the  city.** 
The  possession  of  a  tenant  is  the  possession  of  his  land- 
d,  and  is  sufficient  to  enable  the  latter  to  maintain  an 
ioo  to  quiet  title,  notwithstanding,  the  tenant  may,  with- 
t  his  knowledge  or  consent,  have  paid  rent  to  the  party 
imin^  adversely. **  In  a  suit  to  quiet  title  to  the  real  prop- 
y  of  a  deceased  testator,  the  administrator,  a  living  devisee, 
d  the  heirs  of  a  deceased  devisee  may  properly  unite  as  par- 
s  plaintiff.**  And  in  a  suit  to  <]uiet  title  to  land  against  the 
ate  of  a  deceased  person,  both  the  personal  representative 
the  decedent  and  his  heirs-at-law  are  proper  parties  defend- 
t.*^  A  trustee  holding  the  legal  title  to  the  premises  in  con- 
ivcrsy.  although  he  has  no  beneficial  interest  therein,  is  a 
iper  party  to  a  final  determination  of  the  controversy,  and 
ly  bo  brought  in  as  a  party  defendant  by  an  amendment  to 
;  complaint.**  In  an  action  to  quiet  title  against  an  un- 
inded  claim  of  the  defeni^nts,  a  mortgagee  of  the  defendants 
not  a  necessary  party.*"     Under  the  provisions  of  the  Con- 

n  RodR  V.  Hointzen,  3ft  Cal.  313. 
I  CIt;  of  San  Dleira  v.  Alltaon,  46  Cal.  162, 
a  Merced  Mlnlnft  Co.  v.  Fremont.  7  Cal.  319:  68  Am.  Dec.  262. 
BM.:  Curtis  T.  Sutter.  IR  Cal.  259. 
w  I>^t  V.  Rld^r,  48  Cal.  623. 

■  MerrbantK'  State  Bank  t.  Porter.  20  Col.  216;  Amter  v.  Oouloa. 
Id.  ino. 

w  Miller  T.  I.nco,  80  Cal,  257. 
"Tonvnll  t,  Oilrtley.  70  Cal,  507. 
"ORpTnoMd  T.  I,ln«)ln.  71  Cal.  183. 
»  Snort ffr BBS  T.  ParkB.  79  Cnl.  55. 
Vol.  11  _v? 
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Bolidatioa  Act  of  1850,  the  city  and  county  of  San  FrancUco 
eouJd  properly  be  made  a  party  defendant  in  an  action  to  quiet 
title  at  the  instance  of  a  private  person.'"  Where  the  trustees 
of  a  corporation  hold  property  in  trust  for  its  uses,  their  owner- 
ship and  poBaession  is  the  ownership  and  poesesaion,  of  the 
corporation,  and  the  corporation  has  a  sufficient  interest  in  tli<; 
property  to  bring  an  action  in  its  corporate  name  to  quiet  titK^ 
thereto,  and  to  restrain  by  injunction  a  threatened  interfMenw 
with  the  possession."  So,  a  Roman  Catholic  archbishop  alleg- 
ing that  he  ie  a  corporation  sole,  and  ia  the  owner  and  seised  in 
fee  of  certain  land  which  he  holds  in  trust  f<M-  the  Roman 
Catholic  Church,  has  a  sufficient  interest  to  maintain  an  action 
to  quiet  title." 

{  2623*.  FoM«Mloii.  Under  former  California  practice  a 
party  out  of  possession  could  not  maintain  an  action  to  quiet 
title.  But  section  738  of  the  present  Code  of  Ci\'i]  Procedure 
gires  the  right  to  prosecute  the  action,  generally,  without  refer- 
ence to  the  question  of  poBseseion."  And  the  complaint  need 
not  aver  that  the  plaintiff  has  been  in  possession  of  the  ItinrI 
within  a  period  of  five  years,  or  show  that  his  cause  of  action 
is  not  barred  by  the  Statute  of  Limitations.  If  it  does  nni 
appear  upon  the  face  of  the  complaint  that  the  action  is  barred, 
the  question  can  only  be  presented  by  answer,''*  In  such  ac- 
tion it  is  not  necessary  to  prove  that  tJie  defendants  held  the 
poseession  adversely  to  the  plaintiffs,  or  that  the  iilaintlfTB  were 
in  ppeeession  thereof.™ 

I  8984.  PMMHion  of  part.  Where  suit  is  brought  under 
section  264  of  the  Practice  Act  to  quiet  title  to  a  ranch,  and 
plaintiff  is  in  possession  of  a  portion  only,  the  snil  nuist  be  ci>ii- 
sidered  as  brought  to  determine  the  title  to  that  portion,  and  nn 

TO  San  FnuictHWf  v.  HoUaday,  76  Cal.  IR:  and  we  Snn  Praaclsc" 
T.  Itsell,  80  Id.  57;  People  v.  Holladay.  »3  Id.  241;  27  .^m.  St  Rpp. 
186. 

"  First  Baptist  Ohnrch  t.  Branham,  90  CaI.  22. 

n  Mora  v.  I^toj,  58  Cal.  8. 

"  People  v.  Cpnter,  8B  Cal.  BBl;  Hyde  v.  Redding.  74  id.  493.  fto 
la  WaahlnfTton.  RpLthlll  t.  Jonea.  3  Wash.  St.  290:  .Taokaon  v. 
Tatebo.  Id.  45A. 

1*  BruRle  T.  Gates,  80  Cal.  4«2. 

7*  Mtller  V.  Lnco,  80  Cfll.  2S7.  A  court  of  equity  will  MitertAln- 
a  bill  to  remove  n  cloud  of  title  to  land  In  bebalf  of  penwna  nnt 
Id  posBPsslon,  tf  they  hare  no  adequate  remedy  at  law  Saeathen 
v.  Sneattaen.  104  Mo.  201 :  24  Am,  St.  Rep.  326. 
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iit;tion  lies  lo  reetrain  parties  who  ore  entire  etrangerB  to 
title  from  selling  that  portion,  as  ihejr  conveyance  would 
clond  plaintiff's  title.  And  if  the  grantees  under  such 
^eyance  should  invade  the  poaaeeeion  of  plaintiff,  or  unlaw- 
v  detain  the  same,  the  remedy  at  law  is  ample,'"'  Whera 
plaintiff  for  some  years  lived  upon  and  occupied  a  part  of 
land,  claiming  the  whole,  while  Ihea-  is  no  other  party  in 
iTBo  poBseesion  of  the  part  in  controversy,  thia  extended 
jioesession  to  the  bounds  of  the  deed," 

3S25.  Public  landa,  entry  upon.  When  a  party  is  author- 
by  an  act  of  Congress  generally  to  enter  "in  any  land 
e."  etc.,  "'a  quantity  of  land  not  exceeding,"  etc.,  lie  is 
ted  in  his  selection  to  lands  subject  to  location,  and  can 
lake  lands  already  sold,  or  reserved  from  sale,  or  upon 
:'h  a  pre-emption  or  some  other  right  haa  attached,  under 
w  which  is  still  in  force,  and  which  "covers"  and  protects 
Congrees.  in  the  passage  of  the  act  of  July  1,  18(14,  had 
Jew  the  individual  interests  of  bona  fide  settlers  upon  small 
;els  of  public  lands,  as  well  as  the  eominon  interests  of  a 
munity  of  peraoDs  so  contiguously  settled  as  to  Jualify  the 
hjishment  of  a  town  or  city,  and  did  not  intend  the  ai-t 
the  especial  benefit  of  municipal  corporations,  and  to  au- 
izo  under  its  sanction  an  appropriation  of  private  property 
ublie  use,  without  compensation,  or  an  arbitrary  confiscation 
iphts  of  property  for  the  benefit  of  municipal  associations 
■orporations.  So  held  in  nn  action  where  the  defendant,  a 
Kiration.  had  laid  out  a  plazn,  including  a  portion  of  tha 
ntiff's  land,  settled  upon  for  private  use.''  To  the  same 
:t.  held,  in  a  case  where  the  land  was  claimed  by  the  cor- 
ition  as  a  public  street.** 

25S6.  B«Uef.  If  the  claimant  makes  out  bis  title,  he  is 
tied  to  a  decree  which  will  remove  the  cloud,  but  the  court 
not  order  the  land  to  be  lold  for  payment  of  the  debt  found 
hy  the  original  decree,*'  The  judgment  in  such  an  action 
'  contain  a  clause  perpetually  restraining  the  defendant  from 
rnrtls  V.  Sutter,  ^^>  Cnl.  2^. 
Hii-liB  V.  roleman.  25  Cal.  182. 

Chotarii  v.  Po[ie,  12  Wlieat.  J»T.  I.yllp  v.  aiale  of  Arkansas, 
nw.  333;  Hted  In  Hntton  y.  Frlsble,  37  Tnl,  4T.V 
.Ione«  V.  City  of  Pptaluma.  38  Cal.  4ftr,. 
ft-c  Alpmany  «.  City  of  retnlumn,  ."W  Cnl.  fi.'iS. 
Wnnd  V.  Chamberlain,  2  Black,  430. 
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further  setting  up  the  claim  bo  adjudged  to  be  invalid.**  Id  an 
ftctiou  brought  in  the  uBual  form,  to  quiet  title,  the  court  will 
not  decree  a  Hi>ecific  performance  of  an  agreement  of  the  defend- 
ant to  convey  to  the  plaintiff's  executor.**  ^V'here  one  hue  an 
oulstanding  deed  which  improperly  cloudB  \\w  title  of  the  true 
owner,  chancery  will  order  such  deed  to  be  canceled  and  an- 
nulled.** And  a  decree  pronouncing  tbul  &  conveyance  is 
fraudulent  and  void  haa  the  result  to  removo  any  cloud  result- 
ing from  its  execution.*  So,  a  judgment  in  favor  of  the  plain- 
tiff, in  an  action  to  set  aside  a  deed  a&  a.  cloud  upon  the 
plairiiff't  title,  has  a  like  e£Fect,  and  in  an  adjudication  that  title 
is  in  the  plaintiff.** 

6  2527.  Bight  of  action.  Plaintiff  has  a  right  to  be  quieted 
in  hifl  title  whenever  any  claim  is  made  to  reaJ  estate  of  which 
he  is  in  posHession,  the  effect  of  which  claim  might  be  litigation 
or  the  lose  of  bis  property."  So  a  party  lias  a  right  to  have 
his  title  to  land  jirotected  from  a  sale  which  may  crwite  a  cloud 
upon  it.**  The  section  of  the  California  statute  authorizes  tlie 
interposition  of  equity  in  cases  where  previously  bills  of  peace 
would  not  lie.™  It  enlai^ea  the  class  of  cases  in  which  equi- 
table relief  could  formerly  he  sought  in  quieting  title. 

i  2528.  Right  o(  parti«a.  A  party's  rigfil  is  limited  to  the 
object  for  which  it  was  acquired,  and  another  party  may  ac- 
quire another  right  for  similar  or  other  pur|X)Sca,  not  in  con- 
flict with  the  prior  right.*" 

S  8028.  Titl6.  In  actions  to  remove  a  cloud  upon  title,  in 
Indiana,  the  sources  of  plaintiff's  title  neol  not  be  alleged." 
Id  New  York,  the  facts  constituting  plaintiffs  title  and  the 

M  BrookB  v.  OalderwiKKl.  34  Cal.  S63. 

M  Kllley  V.  Wilson,  33  Cal.  691. 

M  RhHttuck  V.  OnrBon,  2  Cal.  588;  JaeksoD  v  Tntelm,  .1  Wasti. 
&t.  4rie. 

sscibbons  V.  Peralta,  21  Cal,  62ft. 

MMarshail  v.  Hlmrter.  33  Cal.  176.  As  to  relief  in  New  York, 
BPP  3  N.  Y.  It.  S.    IfSth  ed.),  1875,  p.  579  el  ttq. 

S7  Head  V.  Fordyce,  17  Cal.  149. 

w*Gh.v  t.   Hprmanee,  5  Cal.  73;  03  Am.   tier    Kri, 

» Curtis  V.  Sullpr.  in  Cal.  ISO;  Cal.  Coflp  Civ.   Pro.  i  738. 

•fl  Hoffman  v.  Stone,  7  Cal.  49;  O'Keiffe  v.  ''unniTiKtiam,  ft  Id, 
PWl;  Npv.  Co.  &  Sfir.  Co.  Canal  Co.  t.  KIdd.  37  i,I.  1W2. 

SI  Laab  v.  Perry,  19  Ind.  822. 
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t<]  thereon  should  he  distiactlj  shown.^  Title  in  fee  is  not 
eeearyj  the  allegation  of  a  limited  or  equitable  estate  is  suffi- 
it.*^     In  an  action  to  quiet  title  to  a  quartz  claim,  a  poaaesa- 

title  thereto  ia  sufficient  to  maintain  the  action  by  a  party 
lossession  as  against  one  out  of  possession.'^  But  he  must 
sees  a  title  superior  to  that  of  his  adversary,  and  of  course 
hat  of  the  government  through  whom  his  adversary  claims, 
he  must  possess  equities  which  will  control  the  title  in  his 
ersary's  name.*''  One  in  possession  of  real  estate,  hut  having 
legal  or  equitable  title  thereto,  can  not  maintain  an  action 
remove  a  cloud  upon  the  title.**  And  the  general  rule  is, 
t  in  actions  of  this  character  the  plaintilT  must  establish 
;gal,  as  distinguished  from  a  mere  equitable,  title.*^  But 
withstanding  this  rule,  under  section  738  of  the  Code  of 
il  Procedure  of  Calif<xiiia,  the  hold^  of  an  equitable  title 

the  right  to  come  before  the  court  in  an  action  to  quiet 
e  and  have  his  equities  declared  superior  to  any  and  all 
•osing  equities.^  And  an  action  to  quiet  title  to  lands  is 
intainable  in  California,  although  the  legal  title  thereto  is 
he  government  of  the  United  Statee.* 

2SSQ«.  AT«nnent  of  titl«.  Where,  in  an  action  to  quiet 
e,  the  pleader  sets  forth  specifically  the  link's  in  his  chain 
title,  a  general  allegation  of  ownership  will  be  treated  as  a 
re  conclusion  from  the  facts  stated,  and  will  not  cure  any 
ect  in  the  chain  relied  upon.     It  will  be  presumed  that 

iWllllamB  r.  Ayranlt,  31  Barb.  364. 

I  Craft  T.  Merrill.  14  N.  Y.  456:  Lonnsbnr?  v.  Pardr,  18  id.  615: 

,  also,  3  N.  T.  R.  8.  (6th  ed.),  1875,  p.  579. 

I  PnUiM  T.  Pacific  G.  &  B.  M.  Co.,  3S  Cal.  3a 

I  Bogge  T.  Meroed  Mining  Co..  14  Cal.  279. 

iJackBon  v.  Lamoure  County,  1  N.  Dak.  238. 

'  Von  Drachenfeli  v.  Doollttle,  77  Cal.  295:  Nldever  v.  Ayers,  83 

B9;  Bryaji  v.  Tormey,  84  id.  126:  Harrigan  v.  Mo<wr7,  84  Id.  «i6; 

ores  T.  Townabead,  102  N.  Y.  387;  Davis  v.  Sloan.  95  Mo.  SQ2: 

At  V.  Spltley,  121  U.  S.  552;  Pudlekar  v.  Irrigation  District. 

Cal.  2». 
iTnffree  v.  Polh«DSe,  106  Cat.  670;  and  »ee  Watstxi  v.  Sntro, 
Id.  600. 

I  Orr  V.  Stewart,  67  Cal.  275;  W1Ib(hi  v.  Madison,  55  id.  5:  Brandt 
Wbeatoa.  52  id.  430.  A  party  owning  homestead  Interest  In 
I  estate  may  maintain  an  action  to  quiet  bis  title  thereto  against 

cUlm  of  others.    Mi^Klnnle  v.  Shaffer,  74  Cal.  614. 
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every  fact  has  been  alleged  which  can  be  proved.""*  A  com- 
plaint in  such  action,  counting  upon  title  alone,  is  not  sup- 
ported b;  evidence  of  prior  poeeesBion  insufficient  to  make  title 
under  the  Statute  of  LimitationB.  The  plaintiff  in  such  case 
muut  stand  upon  title,  and  this  may  be  defeated  by  the  defend- 
ant in  possession  showing  an  outstanding  title  in  a  third  person, 
without  connecting  himself  with  it.^*"* 

f  SSSeb.  AUegAtlon  of  fraud.  When  a  cauao  of  action  to 
ijuiet  title  depends  upon  the  proof  of  fraud,  the  facts  consti- 
tuting the  fraud  must  be-  specially  averred  in  the  complaint, 
otherwise  they  can  not  be  proved.'*" 

1  a539c.  Burden  of  proof.  In  an  actiw  to  quiet  title,  the 
burden  rests  upon  the  plaintiff  to  show  title  in  himself,  and  if 
he  fails  to  make  out  a  case,  he  is  not  entitled  to  recover."* 

i  2S29A.  Correcting  ml«tak«  In  dead.  A  Complaint,  although 
insufficient  for  the  purpose  of  correcting  a  mistake  in  a  deed, 
msV:  if  it  states  facta  sufficient  to  constitute  such  a  cause  of 
action,  be  considered  as  a  complaint  to  quiet  title  to  the  por- 
tion of  the  land  erroneously  included  in  the  depd.'"^ 

f  2BS9e.  Beacluion  of  contract  —  rvtora  of  purchase  monej. 
Where  the  purchaser  of  land  pays  a  deposit  on  uccount  of  the 
sale,  under  an  agreement  with  the  vendor,  by  wliich  he  was  to 
have  the  deposit  returned  to  him  if  the  titli'  should  not  be 
satisfactory,  and  it  appears  that  the  purchaser  is  entitled  to  a 
return  of  the  deposit,  the  vendor  can  not  havi>  his  title  quieted 
against  the  purchaser  until  he  first  restores  tlie  money  re- 
ceived.^** Where  the  contract  of  sale  providis  for  a  rescission 
of  the  contract  by  the  vendor  upon  default  of  llii-  purchaser  in 
payment  of  purchase  money,  in  an  action  to  quiet  title  by  the 
vendor,  the  facts  entitling  the  defendants  to  a  reiiim  of  pur- 
chase money  must  be  specifically  pleaded;  and  if  it  appears  that 
the  vendor  was  ready  and  willing  to  comply  with  his  contnct, 

100  Turner  v.  White,  73  Cal.  300;  Heeser  v.  Miller,  77  Id.  102; 
GmweU  r.  Sejbolt,  82  Id.  7;  and  see  |  2529.  anu- 

101  HcGratta  v.  Wallace,  8S  Gal.  622 

103  BnrrlB  v.  Adams,  96  Gal.  664;  Green  v.  Uaji-x.  70  Id.  2TA. 
lOB  Winter  v.  McMillan,  S7  Cal.  256;  22  Am.  St.  R<>i>.  243;  Hener 
V.  PeeoU.  lOe  Gal.  58. 
iM  Smltb  V.  Mottfaews,  81  Oal.  120. 
lOB  Benson  v.  ShotweU,  87  Cal.  49. 
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ind  the  purchaser  or  moae  claimiiig  under  him  were  not  able 
>r  williii];  to  comply  with  the  contract  of  purchase,  the  vendor 
nay  treat  the  contract  ae  abandoned,  and  maintain  his  actioD 
o  quiet  title,  without  a  return  of  the  purchase  money  rec^ved.*"' 

I  06801.  AdTsn*  posMuion  —  p«7ment  of  tftxa*.  In  plead- 
Djf  a  title  acquired  by  adverse  possession,  the  claimant  need 
lot  allege  that  the  taxee  on  the  land  have  been  paid,  as  re- 
(Qired  by  section  335,  California  Code  of  Civil  Procedure  as 
imended  in  1878.  The  fact  that  the  taxes  have  been  paid,  if 
tseential,  is  a  matter  of  evidence  only,  and  not  of  pleading."" 

I  2530.  Wbo  bound  by  Jodgmmit.  One  who  purchases  from 
he  defendant,  during  the  pendency  of  an  action  to  quiet  title, 
D  which  action  a  lis  pendens  has  been  filed,  is  bound  by  the 
adgnient  rendered  therein.^** 

I  9681.  Tbe  sama  —  anotber  form. 

Form  No.  583. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  he  is  now,  and  for  a  long  time  hitherto  has  been,  in 
he  possession  of  that  certain  lot,  piece,  or  parcel  of  land,  situ- 
.ted,  lying,  and  being  in  the  county  of ,  state  of 

and  bounded  and  described  as  follows,  to-wit 

describe  property]. 

II.  That  the  said  plaintiff  claims  title  in  fee  to  the  said 
tremises,  and  that  the  said  defendant  claims  an  estate  or  in- 
ercsi  therein  adverse  to  the  said  plaintiff. 

nr.  That  the  claim  of  the  said  defendant  is  without  any 
ight  whatever,  and  that  the  said  defendant  has  not  any  estate, 
ight.  title,  or  interest  whatever  in  said  land  or  premises,  or 
ny  part  thereof. 

Whpfpfore  the  plaintiff  prays: 

1.  That  the  deferdant  may  be  required  to  set  forth  the  nature 
if  his  claim,  and  that  all  adverse  claims  of  the  defendant  may 
>e  determined  by  a  decree  of  this  court. 

KW  Stmtton  V.  CaHfomlfl  I.nofl.  etc.,  Co..  81I  Cal.  3BS. 

107  Ball  V.  NlcholH,  73  Onl.  193. 

'<»  RBynes  v.  Cnlderwood.  23  Oal.  409.  AlthouRh  a  decree  qntet- 
ag  tftle  le  not  m  rem.  Rtrfctly  spt^klnf!;.  It  flxpfi  anrl  eettles  tbe 
Itle  to  real  estate,  and  to  thnt  pxtpnt  partaken  of  the  nature  of  a 
ndfnnent  im  rem.    FTederlcks  v.  Jndab,  73  Cal.  W4. 
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2.  That  by  said  decree  it  be  declared  and  tiJjudged  that  the 
defendant  has  no  estate  or  interest  whatever  in  or  to  said  land 
and  premises;  and  that  the  title  of  plaintiff  is  good  and  valid. 

3.  That  the  defendant  be  forevw  enjoined  ami  debarred  from 
aseertinjE:  any  claim  whatever  in  or  to  said  In  ml  and  premiseb, 
adverse  to  the  plaintiff,  and  for  such  other  relief  ae  to  this 
honc-rable  court  shall  seem  meet  and  agreeable  to  equity,  and 
for  his  costs  of  suit. 

I  ftSSa.  Th«  ■am*  —  anatbeE  (ono. 
Form  No.  5AI. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of 18..,  ha 

commenced  an  action  in  the  I" state  the  court],  a^nst  the  aaid 

C.  D.  and  one  E.  F.,  and  afterwards,  to-wit,  im  the  

day  of ,  18. .,  by  the  cooBiderntirm  imii  judgment 

of  the  said  [superior]  court,  the  plaintiff  nruvprod  in  said 
action  a  judgment  against  the  defendants  C  IX  and  E.  F.,  for 
the  sum  of dollars  damages  and  r^str:. 

II,  That  on  the   day  of   18 ...  a 

writ  of  execution  was  issued  on  said  judgmenf  in  duo  form  of 
law,  directed  and  delivered  to  G.  H.,  the  then  sheriff  of 
,  to  be  executed. 

m.  That  by  virtue  of  such  execution  thf  ?aid  sheriff  did 
levy  on  the  lands  and  real  estate  hereinafter  df^cribed  as  the 
lands  and  property  of  the  said  defendant  C.  1)..  and  after  givins; 
and  pnblishing  the  notice,  and  doing  all  things  retjuired  by 

law,  did  on  the day  of 18. .,  legaJly 

sell  the  aaid  lands  and  prenuees,  and  all  tho  right,  title,  and 
interest  which  the  said  defendant  C.  D.  had  therein,  on  the 

day  of   ,  18. .,  and  Ihp  above-named 

plaintiff  being  the  highest  bidder  at  such  sale  became  the  legal 
purchaser  thereof. 

TV.  That  the  said  Q.  H.,  as  sheriff  aforeFaiid,  duly  executed 
and  delivered  to  plaintiff  a  certificate  of  such  snle.  as  retiuired 
by  law,  and  after  the  time  for  redemption  tmd  pxpirpd.  a^nd 
neither  the  said  C.  D.  nor  any  other  person  liaving  redeemed 

the  premises  from  such  sale,  to-wit,  on  the   day  of 

,  18. .,  the  said  G.  H.,  as  sheriff  as  aforesaid,  made, 

creonted.  and  delivered  to  this  plaintiff  a  deed  of  conveyance 
.  of  said  premises  as  required  hy  law. 
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y.  TlLSt  the  following  is  a  description  of  the  said  lands  and 
remieeB  [here  describe  themj,  together  with  all  and  singular 
le  tenementa,  hereditaments,  and  appurtenances  thereunto  be- 
inging  or  in  anywise  appertaining. 

VI.  And  the  plaintiff  further  says,  that  at  the  time  of  the 
mdering  of  the  above-named  judgment,  and  for  aeveral  yeais 
rior  thereto,  aod  at  the  time  of  said  sale,  the  slaid  defendant 
.  D.  had  been  and  was  the  real  owner  of  said  lands  and  premises. 

Vn.    That  on  the   day  of   ,  18.., 

nd  after  the  commencement  of  and  pending  the  suit  of  the 
laintiff  against  said  C.  D.  and  K.  F.  herein  above  referred  to, 
he  said  C.  D.  was  largely  indebted,  and  amongst  other  per- 
[>ns  was  indebted  to  the  firm  of  I.  K.  and  company,  and  also 
a  the  plaintiff,  on  the  demands  for  which  the  above  judgment 
^as  rendered. 

VTII.  That,  as  the  plaintiff  is  informed  and  believes,  and  so 
harges  the  truth  to  be,  with  a  view  to  conceal  his  said  property 
rom  plaintiff  and  other  creditors,  and  to  hinder  and  delay  and 
efraud  them  in  the  collection  of  their  debts  and  demands,  he, 
he  said  defendant  C.  D.,  made  and  executed  to  one  L.  M.  a 
onveyance  of  the  said  above-described  premises,  so  purchased 
<j  said  plaintiff  as  above  set  forth. 

IX.  And  the  plaintiff  is  informed  and  believes,  and  therefore 
vers,  that  said  conveyance  was  without. any  consideration  mov- 
ng  from  said  L.  M.  or  any  other  person,  but  was  wholly  volun- 
ary,  sham,  and  fictitious;  and  that  said  h.  M.  held  said  premises 
inder  said  conveyance,  in  secret  trust  for  the  swid  C.  D.,  until 
he  conveyance  by  him  as  next  hereinafter  stated. 

X.  That  on  the day  of  ,  18 . . ,  the 

aid  L.  M.,  at  the  request,  as  plaintiff  believes  and  charges,  of 
he  said  C.  D..  and  without  any  consideration  moving  therefor, 
nade  and  executed  a  conveyance  of  said  premises  to  one  0.  Tt.. 
rho  is  the  father  of  the  said  C.  D.;  and  that,  as  plaintiff  believes 
jud  charges,  the  said  0.  D.  paid  no  valuable  consideration,  hut 
ook  and  held  the  same  in  secret  trust  for  the  said  C.  D.,  and 
rith  the  intent  to  aid  and  abet  the  said  C.  D.  in  hindering, 
lelaying,  and  defrauding  his  creditors,  and  especially  this 
)]aiDtiff. 

XT.  And  the  plaintiff  further  avers  that  by  virtue  of  the  sale 
ind  purchase  by  him  as  above  stated,  and  the  conveyance  from 

wid as  sheriff,  he  became,  and  was,  and  is  the 

owner  of  said  premises;  that  the  conveyance  from  said  C.  D. 


^^ 
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to  Bfiid  L.  M.,  and  from  said  L.  M.  to  said  0.  D.,  were  and  are 
fraudulent  and  void,  and  operate  only  as  a  cloud  on  the  title 
of  said  plaiBtiff. 

Wherefore  the  plaintiR  prays  that  it  may  be  decreed: 

1,  That  Baid  defendant  C.  D.  was  the  real  owner  of  said 
premiEee  at  the  time  of  issuing  said  execution  aixi  ^le,  and  the 
conveyance  by  the  said  sheriff  to  said  plaintiH.  iuid  that  said 
defendant  0.  D.,  at  the  same  period,  held  the  ^anie  in  secret 
and  fraudulent  trust  for  said  C.  D.  as  aforeaaid;  and  further, 
that  the  plaintiff  be  adjudged  and  decreed  to  be  tlie  legal  owner 
of  said  premises,  and  that  the  said  conveyance  from  said  C.  D. 
to  said  L.  M.,  and  from  said  L.  U.  to  said  0.  D.,  may  be  de- 
creed to  be  fraudulent  and  Toid,  and  of  no  force  or  eiTect. 

2.  That  Ihe  said  defendants  C.  D.  and  0.  D.  may  be  decreed 
to  make,  execute,  and  deliver  to  this  plaintiff  a  i]ce^  of  convey- 
ance of  all  the  right,  title,  and  interest  in  said  prcraiseti;  or,  that 
some  person  may  be  appointed  by  this  honorabli?  court  to  do  it 
for  tliem,  and  that  the  plaintiff  may  have  sudli  further  or  other 
relief  as  the  nature  of  the  case  may  require;  aju!  in  the  mean- 
time that  the  said  defendant  may  be  enjoined  from  fiellinR,  con- 
veying, transferring,  mortgaging,  incumberinfr.  or  otherwise 
interfering  or  meddling  with  said  premises,  and  for  eosta. 


I  2533.  To  remore  a  roortKage  wUcb  !•  a  cloud  upon  tltta. 
Form  No.  58f. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  plaintiff  is  the  owner  in  fee  of  the  following  do- 
scribed  premises,  situated  in  rdoscription] . 

IT.  fAllepe  the  making  of  the  mortgage,  or  other  apparent 
lien,  stating  facts  which  show  that  on  its  face  it  appeare  valid, 
and  that  in  fact  it  is  void.] 

TIT.    That  said   mortgage  was.   on   the   dny   of 

,  18. .,  duly  recorded  in  the  office  nf  the  recorder 

of  said  county,  in  book of  Mortgages,  page , 

and  still  remains  unsatisfied  of  record,  and  a  cloud  upon  the 
plaintiff's  title. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  defendant  <nve  nn  said  mortgage  to  be  canceled. 

2.  Thai  the  same  be  satisfied  of  record. 
8.  And  for  the  costs  of  this  action. 
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i  2584.  Mortgage  on  homettmd.  Wtiere  A.,  a  married  man, 
mortgaged  the  homeetead  to  B.,  without  concurrence  of  his 
wife,  and  A.  and  his  wife  subsequently  mortgaged  to  C,  and  B. 
and  C.  both  foreclosed  their  mortgages,  neither  making  the  other 
a  party;  whereupon  C.  filed  a  bill  against  B.  to  set  aside  the 
decree  of  foreclosure  of  the  latter,  alleging  that  the  homestead 
premises  did  not  exceed  in  value  five  thousand  dollars;  it  was 
held  that  C.  coidd  urge  the  same  objections  to  the  mortgage  of 
B.  that  A.  and  his  wife  could;  that  B.'s  decree  was  a  cloud  upon 
the  title,  and  impaired  the  security;  and  that  C.  was  entitled 
to  have  it  set  aside.^^ 

i  2635.  Parties.  The  plaintiff  filed  her  bill  to  remove  a 
cloud  upon  her  title  to  land,  created  by  her  husbanded  deed  to 
one  of  the  defendants,  and  she  joined  in  the  bill  three  other 
defendants,  one  of  whom  had  bought  a  portion  of  the  land 
from  the  plaintiff  and  her  husband,  and  two  of  whom  held  a 
mortgage  upon  the  property  executed  by  them;  it  was  held  that 
the  latter  were  unnecessary  parties,  as  the  grantee  in  the  deed 
from  the  husband,  and  those  claiming  under  him,  were  the 
only  parties  necessary  to  a  complete  adjudication  of  the  case.^^^ 

§  8586.  Bheiriir's  title.  The  plaintiff  purchased  at  sheriff's 
sale,  under  foreclosure  of  mortgage,  property  for  twenty  dollars, 
which  was  shown  to  be  worth  three  thousand,  with  a  rental  of 
fifty  dollars  per  month.  The  defendant  purchased  the  property 
under  another  mortgage  sale  for  two  thousand  dollars,  and  the 
plaintiff  being  in  possession  filed  his  bill  to  cancel  defendant's 
deed,  and  remove  the  cloud  from  his  title.  To  entitle  a  party 
to  this  relief,  it  must  appear  that  the  contract  was  fair,  just, 
and  Teasonable,  and  founded  upon  an  adequate  consideration, 
as  8  court  of  equity  will  not  use  its  powers  to  complete  a 
speculation  which  is  already  too  fortunate  to  obtain  its  favor- 
able regard.*^* 

v»Doney  v.  McFarland,  7  Cal.  342.  The  owner  of  the  legal 
tftle  to  land  may  maintain  an  action  to  quiet  title  af^alnnt  the 
claimant  of  an  Invalid  morto^ge  lien.  Withers  v.  Jacks,  79  Cal. 
297:  12  Am.  St.  Rep.  143. 

nope  Peralta  v.  Simon,  6  Cal.  813. 

in  Dtmlap  V.  Kelsey,  5  Cal.  181.  Rufflclency  of  complaint  in 
potion  to  remove  cloud  from  title.  See  Shapleigh  v.  Hull,  21  GoL 
419. 


CHAPTEB  V. 

OOMPIiAINTS  FOB  WASTE. 

I  8637.  By  l«saor  —  w&ate  by  IcoWM. 
Form  No.  jSS. 
[TiTLB.] 
The  plaintiff  complaiuB,  and  alleges: 

I.  That  on  the day  of   ,  18. .,  the 

defendant  hired  from  him  the  house  No ,  

street,  San  Francisco,  for  the  term  of  months. 

II.  That  the  defendant  occupied  the  same  under  such  hiring. 

III.  That  during  the  period  of  such  occupation  the  defend- 
ant greatly  injured  the  premises  [state  how],  lo  the  damage  of 

the  plaintiff   dollars,  against  the  form   of  the 

statute. 

Wherefore   plaintiff  demands  judgment    for    

dollars  damages. 

\  2538.  Allegation  of  ten&ncr.  In  an  action  to  recover  for 
waste,  the  plaintiff  must  show  that  he  is  entitled  to  an  immediate 
estate  of  inheritance,  although  he  need  not  eet  out  his  title 
particularly.^  If  the  action  is  against  a  tenant  for  life  or  years, 
the  complaint  must  show  a  seisin  in  the  plaintifT,  and  a  demise 
to  the  defendant;*  and  an  allegation  that  the  defendnnts  held 
certain  premises  as  tenants  thereof  to  the  plaintifT,  under  a  de- 
mise to  them  for  a  certain  rent,  imports  a  tcmincy  for  ai  term, 
and  not  a  tenancy  at  will.'  Under  an  averment  of  wrongful 
waste,  a  recoTery  may  he  had  for  negligent  wiwtc* 

t  8589.  Orowing  tlmbar  —  common-law  doctrine.  Although 
(ne  coramon-law  doctrine  of  waste  is  not  strictly  applicable  in 
this  country,  yet  such  cutting  of  trees  or  timber  a.s  will  vtotV  a 
permanent  injury  to  the  freehold  or  inheritnuee.  in  the  akience 
of  any  specific  leave  or  license  to  cut  such  trees  nr  timber,  is 
wnste.  for  which  an  aciinn  will  lie  in  equity,  for  the  preTpuHon 
of  such  injur^'  by  injunction  before  it  la  committed,  or  at  law, 

t  Greenly  v.  Hall,  3  Harr.  (Del.)  9. 

SOoTTls  T.  In^lls,  12  Wend.  70. 

■  Parrott  t.  Barney,  Deady's  Hep.  *)B, 

'SoblnsoB  T.  Wbeeler,  25  N.  T.  2C2. 
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r  llie  recoverj-  of  damages  by  the  remainderman,  after  the 
jury  ia  done."  It  has  been  held,  however,  that  the  statutes  of 
u-lebrid^  and  GlouceBter  concerning  waste  are  a  part  of  the 
mmon  law,  brought  to  tliis  country  from  England.'  Whilat 
e  timber  is  growing,  it  is  part  of  the  realty,  and  its  destruction 
nstitutes  that  kind  of  waste,  the  conunission  of  which  a  court 

e<|uity  will,  upon  petition,  restrain.  When  once  cut,  the 
ara«t«r  of  the  property  is  changed;  it  has  ceased  to  be  a  part 

the  realty,  and  has  become  personalty,  but  its  title  is  not 
nnged.  It  belongs  to  the  owner  of  the  land  as  much  aft«r- 
iTis  as  previously,  and  he  may  pursue  it  into  whosoever 
nd  it  goes,  and  is  entitled  to  a)l  the  remedies  for  its  recovery 
lich  the  law  affoids  for  the  recovery  of  any  other  personal 
operty  wrongfully  taken  or  detained  from  its  owner.  And 
he  can  not  find  the  property,  to  enforce  its  specific  return,  he 
ly  waive  the  wrong  committed  in  its  removal  and  use,  and  sue 
r  the  value,  as  upon  an  implied  contract  of  saje.' 

I  2M0.  lajnnctlon,  when  Um.  Cutting,  destroying,  or  re- 
:)ving  growing  timber  is  sufficient  ground  for  an  injunction, 
thout  any  allegation  of  insolvency.*  A  purchaser  of  standing 
nber  can  not  obtain  an  injunction  to  stay  waste  committed  by 
e  cutting  of  the  timber:  1.  Because  as  to  him  the  cutting  of 
e  timber  is  no  waste,  neither  the  remainder  in  fee  simple  nor 
fee  tail  being  vested  in  him;  2,  Because  being  a  mere  pur- 
aser  of  the  timber,  he  has  adequate  relief  at  law,  if  it  does  not 
pear  that  the  defendants  are  irresponsibla 

f  8641.  mnlnp  claim*.  The  working  of  a  mine  is  waste.' 
ho  removal  of  gold  from  a  mine  is  emphaticalty  taking  away 
e  entire  substance  of  the  estate,  and  comes  within  that  class 

trespass  for  which  injunctions  are  now  univerBslly  granted," 
SMcOay  V.  Walt,  61  Barb.  225;  see  Calvert  v.  RJce.  91  Ky.  533; 

Am.  St.  Rep.  240;  Crottaers  v.  Acock,  48  Mo.  App.  SIS. 
»  Parrott  v.  Banier.  Dendy'fl  Rep.  405. 
THalleok  v.  Mixer,  Ifi  Cal.  574. 

B  NBtoma  Water  ft  Mlolnf;  Co.  v.  Clarhln,  14  Cal.  5^4;  Sllva  v. 
uvIb,  66  Id.  591;  Duncome  v.  Felt,  81  Mich.  333.  For  forms  of 
mplalnts  tor  an  laJnnctlMi  restraining  waste,  see  "  Injunction." 
j(. 

e  United  States  v.  Parrott,  1  McAll.  271;  and  see  Oalnes  t. 
Inlne  Co..  30  N,  J.  Eq,  80. 

10  Merced  Mln.  Co.  v.  Fremont.  7  Cal,  317;  08  Am,  Hpc.  202;  see, 
so,  Henstuiw  v.  Clark.  14  Cal.  405:  Logan  v.  Driacoll.  19  Id.  eSS; 
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when  the  injury  threatesa  to  be  continuous  and  irreparable.'* 
It  is  no  objection  to  an  injunction  in  such  <'a.~*'.  that  the  party 
may  poeeibly  recover  what  others  may  deem  iiii  equivalent  in 
money."  Where  a  ditch  has  been  excavated  fnun  the  bed  of  a 
stream,  and  its  water  hae  been  diverted  througlj  the  same  for 
mining  purposes,  a  miner  has  no  right  to  work  a  claim  -locatid 
above  its  head,  after  the  ditch  is  dug,  so  as  to  [uioglc  mud  and 
sediment  with  the  water,  and  injure  the  ditch.  r,r  fill  it  up,  and 
leeeen  its  capacity." 

I  2S42.  Putiea.  The  action  for  waste  may  be  maintained 
against  a  guardian,  tenant  for  life  or  yeejs,  joint  tenant,  or  ten- 
ant in  common  of  real  property.  It  may  be  mnintained  by  any 
person  aggrieved.^*  It  has  been  held  in  Wifccon-sin,  that  under 
their  statute,  the  action  could  only  he  maintained  where  there  is 
a  privity  of  estate;  and  that  the  doctrine  of  rdaiion  could  only 
he  applied  for  the  protection  of  persons  standJn;;  in  some  privity 
with  the  party  who  institutes  the  proceedings  for  the  land  and 
acquires  an  equitable  claim  or  right  to  the  title,  and  would  not 
aid  plaintiff  in  maintaining  an  action  for  wunte.'" 

1  2043.  Removal  of  building.  An  injunclion  will  not  be 
granted  at  the  suit  of  the  landlord,  against  llif  tenant  or  bis 
assigns,  to  restrain  the  commission  of  waste  bv  the  removal  firom 
61  Am.  Dec.  90;  McLaugblln  t.  Kelly.  22  Oal.  212:  People  v.  Horrfll. 
26  td.  337;  More  v.  MasBlnl,  32  Id.  B9S;  Bess  v.  Winder.  34  Id.  2TA: 
WlUard'B  Eq.  Jur.  370. 

"  Herced  Ulnlng  Co.  v.  Fremont,  7  Cal,  317;  <>8  Am.  Dec.  2fi2; 
OooBnlt  Hill  T.  Taylor,  22  Gal.  101. 

>a  HIckB  T.  Mldiarf,  15  Cal.  107. 

u  Hill  V.  Smith,  27  Cal.  476.  One  <a  seTeral  t^ 
of  a  mine,  wtao  does  not  exclude  his  cotenanlj 
mine  In  the  URual  way,  and  extract  ore  ther^frn 
chargeable  with  waste,  or  liable  to  the  other  coten 
and  an  Injunction  will  not  be  granted  at  their  In 
the  wcvrbing  of  the  mine.  McCord  v.  MlnlBe  d 
Am.  Rep.  686. 

1*  Cal.  Oode  Civ.  Pro.,  |  732. 

»  Whitney  v.  Morrow,  34  Wis.  644.  A  tenant  In  i.nssesBlim,  under 
a  lease  coDtainlng;  a  clause  conf^rluK  upon  him  thp  prlvite^e  of 
purebaslng  tbe  demised  premlnes,  having  rallfil  to  eien-lne  anch 
privilege  within  the  time  allowed,  Ib  liable  for  w.iRle  CDmmlllPd 
on  the  premlsex  during  bis  pofxeBHlon.  Powell  v.  liayton.  t>rc.. 
R.  R,  Co..  16  Oreg.  33;  8  Am.  St.  Itep.  2ri6;  and  t>ef  Itppan  v.  r.uthy. 
11  N.  Y.  Supp.  709.  And  equity  may  Interfpro  nri!  cancel  a  Ipase 
to  prevent  Irreparable  waste  by  tenants.     Andrrson  v.  Hammon. 


may    work   the 

,  without  ItcinK 
lis  for  damaees, 
ancp  lo  prevent 
04  Cai.   134:  40 
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I  denuBed  premiees  of  a  building  erected  by  the  tenant,  if  it 
je&TB  th&t  the  landlord  is  not  entitled  to  the  re  version. ''  But 
ere  the  Itmdlord  is  entitled  to  the  reversion,  the  tearing  down 
destruction  of  the  demised  buildings  by  a  tenant,  unless  au- 
trized  by  the  terms  of  the  lease,  is  waste,  and  if  threatened, 
1  be  restrained  by  injunction.  And  a  provision  in  a  lease 
:horizing  a  tenant  to  alter  and  repair,  does  not  authorize  him 
tear  down  or  destroy.'^  But  it  is  not  waste  in  a  tenant  for 
>  to  cut  down  timber  trees  for  the  purpose  of  making  neces- 
j  repairs  od  the  estate,  and  to  sell  them  and  purchase  boards 
h  the  proceeds,  provided  it  is  the  most  economical  mode,^' 

i  8544.  Triple  damaga*.  The  statutes  of  most  all  the  states, 
iludiog  California,  provide  that  in  an  action  for  waste  the 
Igment  may  be  for  triple  damages."*  At  common  law  there 
no  forfeiture  of  estate  for  years  for  the  commission  of  waste, 
t  it  was  made  so  by  statute  of  6  Edward  I,  and  it  was  ex- 
iflsly  confiDcd  to  the  place  wherein  the  waste  was  committed; 
t  the  statute  of  California  confines  the  remedy  to  trijJe 
nages.*'  If  the  court  refuse  to  triple  the  damages,  the 
oedy  is  on  appeal,  and  not  by  mandamus.^  When  triple 
nages  are  given  by  statute,  it  must  be  espresBly  in8ert,ed,  and 
iclude,  to  the  damage  of  the  plaintiff,  against  the  statute.*" 
is  rule,  however,  does  not  apply  to  Justicee'  Courts." 

I  S54S.  Taats  defln«d.  "  Waste,"  says  Mr.  Justice  Black- 
ne,  "  is  a  spoil  or  destruction  in  houses,  gardens,  trees,  or 
ler  corporeal  hereditaments,  to  the  disherison  of  him  that 
:h  the  remainder  or  reversion  in  fee  simple  or  fee  tail."**     It 

Oreg.  446;  20  Am.  St  Rep.  832.     A  contlnftent  remainderman, 

'ore  tbe  contingency  bappens,   maj  maintain  an  Injunction  to 

train  waste  by  the  life  tenant    Untverslty  v.  Tucker,  81  W.  Va. 

i;  see  Lawry  t.  Lawry,  88  Me.  4S2. 

a  Perrlne  v.  Marsden,  34  Cat.  14. 

T  Davenport  v.  Magoon,  3  West  Coast  Bep,  328. 

■  Loomis  V.  Wllbnr,  6  Mason,  13. 

•  Cal.  Code  Civ.  Pro.,  tf  732,  733. 
vOhlpman  v.  Bmeric,  3  Cnl.  283. 
1  Early  v.  Mannlx,  in  Cal.  149. 

3  Gbipman  v.  Emcrli',  r.  Cnl.  238:  but  see  contra,  RoblDOOn  v. 
Hie,  1  N.  T.  Sup.  Ct  60:  CflrrlB  v.  lUKalls.  12  Wend.  70. 

•  O'Callagban  r.  Booth,  6  Gal.  66. 

*SedK.  on  Dam.  146:  see,  also,  tbe  common  law  with  regard  to 
■te,   expounded  by    Lord   Cblef  Justice  Byre,    In  Jefferson   v. 
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IB  waste  to  cut  timber  trees  and  sell  tliem  in  exchange  for  fire- 
wood, but  Dot  to  use  for  poeteoD  the  premities.^  In  this  country 
no  act  of  a  tetumt  constitutes  wagte,  unless  it  is  or  may  be 
prejudicial  to  the  inheritance,  or  to  thoae  who  are  entitled  to 
the  rerersioD  or  remainder.^ 


I  2546.  Wbtm  action  Um.  The  action  for  waste  lies,  even 
after  assignment  of  the  reversion."  An  action  of  waste  is  not 
maintainable  against  a  tenant  by  elegit  on  the  principles  of 
the  common  law.**  The  action  may  be  maintained  under  the 
California  Code  of  Civil  Procedure,  g  T32,  for  commissive  or 
permissive  waste.®  But  a  tenant  at  will  is  not  liable;  though 
if  he  commit  voluntary  waste  he  is  liable,  not  as  tenant,  but 
as  a  trespasser;  and  for  permissive  waste,  as  for  failure  to  keep 
premises  in  repair,  he  was  never  haljle.*' 

I  SM7.  When  Injunction  wUl  not  be  dtasolved.  An  injunc- 
tion will  not  be  dissolved  restraining  defcndimts  from  felling; 
trees,  where  the  question  of  boundai'v  is  in  dispute;  especially 
where  the  plaintiff's  bond  will  fully  protect  them  for  any  delay, 
if  it  should  turn  out  that  they  have  iiny  right. ^' 

I  2548.  By  parcluw«r  at  iharlff'a  aaie  —  for  waste,  intermediats 
the  sale  and  delivery  ot  ponenlon. 

Form  No.  sSg. 
[TiTLB.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of   18 , . ,  one 

A.  B.  was  the  owner  in  fee  of  the  following-described  premises 
[description  of  premises]. 

Bishop  of  Dunlinm,  1  Bos,  &  Pul.  120:  nud  Story's  Eq.  Jur..  (  900. 
To  constitute  waste,  tbe  Injury  to  nul  iiroperty  must  be  of  a 
permanent  cbaracter,  some  unautborlxtd  act  of  thi"  tenant  whidi 
does  a  lasting  Injury,  or  tends  to  deiimy  Its  i.lpntlty.  Davenport 
V.  MaKOon,  13  Oreg.  3:  57  Am.  Rep.  1:  Steniiit  v.  Wood.  48  111, 
App.  378. 

atPadelford  v.  Padelford,  7  Pick,  ir.2;  see,  also.  Clark  v.  Holden, 
7  Gray,  8;  66  Am.  Dec.  450;  Cannon  v.  Barry,  59  Miss.  289. 

a»  Pynchon  v.  Stearne,  11  Met.  3M:  45  Aui.  Dec.  207. 

37  Robinson  v.  Wheeler,  25  N.  T.  252. 

» 1  Co,  Lltt.  54;  3  Co..  Part  6.  37;  Scott  v,  Lenox,  2  Brock.  Marsh. 
57. 

»  Parrott  v.  Barney.  Deady's  Rep.  405, 

•Old. 

u  Bnckalew  v.  Bitell.  5  Gal.  lOa 
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II.  That  the  said  premises  were  at  the  time  subject  to  the 
^n  of  a  judgment  recovered  by  ooe  C.  D.  agaiuflt  E.  F.,  In 

action  in  the  Superior  Court  of  the  county  of , 

this  state,  which  judgment  was  docketed  in  said  county  [or 
ite  the  county],  and  that  the  sheriff  of  said  county,  by  virtus 
an  execution  issued  thereon,  sold  the  same. 

III.  That  at  such  sale  the  plaintiff  became  a  purchaser,  and 
e  sheriff  executed  and  delivered  to  him  a  certificate  of  the 

id  sale,  and  on  the day  of ,  18. .,  and 

fore  this  action,  executed  and  delivered  to  plaintiff  a  deed 

the  premises  pursuant  to  the  said  sale  thereof,  and  the  plain- 
r  paid  the  purchase  money  therefw. 

IV.  That  intenuediate  the  aale  and  delivery  of  the  deed,  the 
fendant  being  in  poaseaBion  [allege  act  of  waste  and  damage, 
ainst  form  of  the  statute].'' 

[DUUAND  OF  JUIHJHENT.] 

I  S549.  Tba  auue  —  b;  rodempUoAW. 
Form  No.  5po. 
[Tetlb.] 
The  plaintiff  complains,  and  alleges: 
I.  and  II.  [As  in  preceding  form.] 

III.  That  at  such  sale  the  defendant  became  the  purchaser, 
id  the  sheriff  executed  and  delivered  to  him  a  certificate  of 
e  sale  thereof. 

IV.  That  afterwards,  and  before  the  expiration  of  six  months, 
e  plaintiff  redeemed  the  same  from  said  sale  by  paying  the 

ceesary  amount  therefor,  and  on  the day  of , 

;..,  and  before  this  action,  the  sheriff  executed  and  deliv- 
ed  to  the  plaintiff  a  deed  of  the  premises  pursuant  to  the 
le  and  redemption. 

V.  [Allege  acts  of  waste,  intermediate  sale  and  redemption, 
ainst  the  form  of  the  statute.] 

[Demand  op  Jddoment.] 
I   8SEM).   By  remalndeimui  —  for  forfeltaT*  and  wlctlon   OB 
eoont  of  waata. 

Form  Ho.  S9'- 
[Title.] 
The  plaintiff  complains,  and  alleges: 

T.  That  at  the  time  of  his  death,  one  A.  B.  was  seised  in  fee 
[describe  the  premises]. 
MThe  deed  and  payment  should  be  alleged.     Farmers'  Bank  of 
iratoga  v.  Merchant,  13  How.  Pr.  10. 
Vol.  IT— 29 
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II.  That  in  his  lifetime,  the  said  A.  B.  made  and  published 
luB  last  will  and  testament,  whereby  he  devised  the  said  laud 
to  the  plaintiff,  subject,  however,  to  a  devise  made  in  the  same 
will,  of  the  eame  lands,  to  the  defendant,  for  the  term  of 


III.  That  on  the day  of  ,  18. .,  at 

,  the  said  A.  B.  died. 

IV.  That  the  defendant  entered  into  posaessioD  of  the  same 
under  the  said  will. 

V.  That  on  the day  of  ,  18. .,  the 

defendant  committed  great  waste  on  the  said  land  [state  acta 
of  waste]. 

VI.  That  the  injury  thereby  done  to  the  said  property,  and 
the  estate  of  the  plaintiff  therein,  is  more  than  equal  to  the 
value  of  the  defendant's  unexpired  term. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  estate  of  the  defendant  in  the  said  property  be 
forfeited. 

2.  That  he  be  evicted  therefrom. 

3.  For dollars  damage.** 

f  2SSOa.  Cnttlnff  timber  on  public  land*.  In  an  action  by 
the  United  States  to  recover  the  value  of  cordwood  alleged  to 
have  been  cut  by  the  defendants  on  the  public  lands  of  the 
United  States,  a  complaint  which  alleges  thiit  the  defendants 
had  cut  so  many  corda  of  wood  from  timber  growing  on  the 
public  lands,  and  the  value  thereof,  and  other  formal  matter, 
shows  a  sufficient  cause  of  action  to  put  Ihc  dofcudanlii  on 
their  defense."*  In  such  action  the  complaint  is  not  demur- 
rable, on  the  ground  of  joining  two  causes  of  aetion,  for  charg- 
ing the  cutting  of  trees  and  timber  generally,  and  also  the 
cutting  of  trees  and  timber  less  than  eight  inches  in  diameter, 
contrary  to  the  statute,  the  cause  of  action  in  both  being  the 
unlawful  cutting  of  timber." 

(•This  form  Is  appllcaUe  to  sncb  states  hs  ndmit  br  statute 
fm^eltnre  and  eviction  on  account  of  waste.  Cnder  the  statute  of 
OallfMnla  the  remedy  la  eooflned  to  recovery  of  triple  daroaces. 

M  United  States  v.  WllUanu,  6  Mont  STB. 
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I  SftOI.  OomnuneraMnt  of  complaint  —  ona  ntlng  for  ftlL 
Form  No.  S9'- 
[TiTLB.] 

The  plaintiff  complains,  on  behalf  of  himeelf  and  of  all  otners, 
he  oreditore  of  A.  B.,  who  shall  in  due  time  come  in,  and  seek 
«lief  b;  and  oontribute  to  the  expenses  of  this  action,  and 
Jleges: 

I.  That  the  said  creditors  of  A.  B.  are  very  numerous,  to-wit, 

nore  than in  number,  and  that  some  of  them  are 

inknown  to  the  plaintiff,  and  can  not  with  diligence  be  ascer- 
ained  by  him;  and  that  it  is  impracticable  to  bring  them  all 
>eforc  the  court  in  this  action;  wherefore  he  sues  for  the  benefit 
<*  all.» 

1  Hie  Code  of  OItII  Procedure  of  Callfonila,  and  In  fact  all  tbe 
lodes,  provide  for  proceedings  enpptementary  to  execution,  wblch 
ake  tbe  place  of  tbe  former  actloa  for  dlecovery.  Under  tbeiie 
iroceedlngfl  the  debtor  may  be  examined,  and  witnesses  required 
o  appear  and  testlfr,  and  tbe  Jodge  or  referee  may  order  any 
iroperty  of  tbe  Jadgment  debtor,  not  exempt  from  execution.  In 
he  bands  of  tbe  debtor  or  any  otber  person,  or  due  to  the  Judg- 
nent  debtor,  to  be  applied  towards  the  satisfaction  of  tbe  Judg- 
nent  Tbls  order,  of  course,  only  applies  to  tbose  cases  wbere 
t  Is  conceded  tbat  tbe  money  or  property  belongs  to  the  Judgment 
lebt<H'.  But  If  tbe  person  or  corporation  alleged  to  have  pr(q>erty 
■t  the  Judgment  debtor,  or  to  be  Indebted  to  bim,  claims  au  Interest 
D  tbe  property  adrerse  to  bIm  or  denies  tbe  debt,  tbe  court  or 
udge  may,  by  an  order,  authorize  an  action  to  be  brought  by  the 
redltor  a^nJust  such  person  c^  corpiwatlcm  for  tbe  recovery  of 
ucb  Interest  or  debt,  and  In  the  meantime  restrain  any  transfer 
*■  dtepoeltlon  of  the  debt  or  Interest.  See  Code  Olv.  Pro.,  If  714- 
21.  These  provlBlonn  corer  the  whole  Held:  and  sections  4  and  8 
f  the  same  Ck>de  would  seem  to  restrict  tbe  remedy  In  such  case* 
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f  2652.  Coustructian  of  Code  piOTleioiu.  WheD  the  question 
\B  one  of  a  coinnioD  or  general  ioterefit,  or  It  is  impracticable  to 
bring  them  all  before  the  court,  one  or  more  may  sue  or  defead 
for  Ihe  benefit  of  all.*  The  provisions  of  this  section  are  in- 
tended to  apply  exclusively  to  suits  in  equity.*  The  rule  re- 
i|uii-ing  all  i>erson8  materially  interested  to  be  made  parties  is 
diB|tensed  mth  when  it  is  impracticable  or  inconvenient,  ae  in 
case  of  joint  associations  composed  of  numerous  individuals. 
in  such  case  the  statute  authorizes  one  to  Mue  for  all.'  In  such  an 
action,  when  an  injunction  is  sought,  the  plaintiff  must  allege  in 
his  cull) plaint  that  he  sues  as  well  oa  behalf  of  himself  as  on  be- 
half of  all  others  equally  intaresled  witii  him;'  or  for  the  benefit 
of  those  interested  who  may  "come  in  and  contribute  to  the 
exjienses."  or  "  for  the  benefit  of  the  whole."*  The  language  of 
the  Code,  "for  the  benefit  of  all."  is  siifficiently  staled  in  the 
above  allegation:  "All "  "  who  come  in  and  contribute  to  the 

to  those  provided  by  the  Code.  However,  a  complaJnt  by  a  Judg- 
ment creditor  who  has  (Stained  from  the  L'ourt  or  Judge  the  proper 
order  at'ainst  one  who"  claima  to  own  the  property  alleiced  to  he 
the  debtor's,  or  who  dcuiea  an  ladebteduess  to  the  JudtcmeDt  deb- 
tor, must  substantlalty  conform  to  the  old  practice,  for  proceed- 
lOKH  Buppleraeotary  to  execullon  under  the  provisions  of  the  Code 
above  refwred  to.  see  that  title  In  volume  3:  See,  alsoi  "An  act 
for  the  relief  of  lusolvent  debtors,  and  proteetloo  of  creditors." 
approved  May  4,  1852.  and  an  act  supple  men  tary  thereto,  ap- 
proved March  31.  1876;  act  of  March  2ft.  18&&.  It  Is  held  In  aome 
of  the  states  that  the  statutory  remedy  by  proceedings  supple- 
meulary  to  execution  was  Intended  as  a  substitute  for  a  cred- 
itors' bill  as  formerly  used  in  chancery.  See  Paclflc  Bank  v.  Robin- 
son, 57  Cal.  520;  40  Am.  Rep.  120;  Habcnicht  v.  Llssak,  78  Cal.  357; 
12  Am.  St.  Rep.  63;  Herriich  v.  Kaufman,  99  Cal.  275;  Hester  v. 
Clifford,  5  Col.  168.  In  other  states  It  Is  held  that  the  creditor 
may  still  resort  to  his  remedy  by  creditors'  suit.  See  Feldenbeimer 
V.  Tressel,  6  Dak.  20fi:  Eoritiht  v.  Grant,  5  Utah.  334:  Hart  v. 
Albright.  28  Abb.  N.  C.  74;  Allen  v.  Fritch,  5  Col.  222. 

a  Cal.  Code  Civ.  Pro.,  i  382;  New  York  Code  of  1877.  i  448:  Laws 
of  Idaho.  S  14;  Arizona,  jl  14;  Washington  Territory,  i  15:  Smith 
V.  Lockwood,  1  Code  R.  (N.  S.l  319:  Wood  v.  Draper,  24  Barb,  187; 
B.  O.,  4  Abb.  Pr.  322. 

s  Andrews  v.  Mtrft.  HlU  Co..  7  Cal.  330;  see  vol.  1,  pp.  M.  56.  pMB. 

*  Gorman  v.  Russell.  14  Cal.  531. 

0  Smith  V,  Lockwood.  1  Code  R.  319;  Wood  v.  Draper,  24  Bart). 
187:  4  Abb.  Pr.  322. 
Bid.;  Dennis  v.  Kennedy,  19  Barb.  517. 
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spenseB."^  The  Code  provides  that  "  those  who  are  united  in 
aterest  shall  be  Joined  as  plaintiffs; "  but  it  also,  in  the  same 
jc-tion,  provides  that  "  when  the  question  is  one  of  common  or 
eneral  interest  one  or  more  may  sue  for  all,"  thus  creating  a 
jfitinction  in  the  tenns  "  united  in  interest "  and  "  common 
iterest."*  Thus  in  the  case  of  legatees  having  a  common  in- 
^rest,  one  may  sue  in  behalf  of  himself  and  the  others,  and 
11  may  avail  themselves  of  the  decree.*  Otherwise,  however, 
here  the  interest  of  several  parties  are  united,  in  whidi  case  all 
lust  be  joined.*"  Where  a  member  of  an  incorporated  asaociw- 
on  flies  the  president  or  other  chief  ofEicers  for  an  accounting 
snteming  the  property  of  the  association,  or  for  a  fraudulent 
reach  of  trust  in  respect  thereto,  all  the  members  of  the  aesocia/- 
ion  must  be  mad>!  parties,  or  the  plaintiff  must  sue  for  the 
enefit  of  all  others  standing  in  the  same  situation  as  himself." 
A  creditor  (an  avoid  the  act  or  obligation  of  his  deI)tor  for 
■and  only  where  the  fraud  obstructs  the  enforcement,  Ity  lefjal 
rocess.  of  his  right  to  take  the  property  affected  by  the  transfer 
■  obligation,"'*  This  principle  lies  at  the  foundation  of  all 
creditors'  suits,"  so  called,  and  which  existed  before  the  Code. 

I  3BS3.  FuHu.  In  New  York,  no  creditor  can  individually 
Laintain  an  action  against  an  individual  stockholder  for  the 
fiare  illegally  idistributed  to  him.  The  liability  is  to  tlni 
■editors  generally,  and  the  action  should  be  commenced  by 
>me  party  representing  all  the  creditors."  A  creditor's  bill 
rought  by  two  judgment  creditors  jointly,  to  reach  the  asset*  of 

corporation,  is  not  demurrable  for  misjoinder  of  parties 
lainliff.**     A  grantee  of  land,  who  acquires  title  thereto  prior 

Dennis  r.  Kenued;,  19  Barb.  517. 
» Col.  Code  Civ.  Pro.,  |  382.     An  avermeut  in  the  eredltM-'s  bill 
lat  the  ptalDtlfT  sued  on  t>etia1f  of  other  credltom  who  ma;  romp 
I  and  t>e  made  partim  to  the  actiwi  in  immaterial  and  redundant 
irplusage.    Baines  v.  Luinl)er  Co..  104  Cal.  1. 
^  McKenste  t.  L'Amoureux,  11  Barb.  516:  ee«,  hIho,  Brookn  v. 
F^k.  SS  Id.  519. 
loCnl.  Code  Olv.  Pro,,  i  382. 

n  Worth   v.   Raddc.   18  At)b.   Pr.   3»6:   S.   C.   28   How.    Pr.    230; 
aWcht  V.  Pemherton.  4  Sandr.  (B7. 
"Cal.  CiTll  Code.  I  3441. 

'•OflRood  V.  Laytin.  !i  Abb.  Pr.  (N.  S.i  1:  i^niparp  Harmon  v. 
iwp.  fi2  Cal.  448:  Tntum  v.  BoBenthal,  B-'i  I<1.  120:  20  Am.  St.  Rep. 
';  Thompson  v.  Savinex  Bank,  10  Nrv.  ICT:  3  Am.  St.  Rep.  797. 
HBalDes  V.  Went  Coaxt  Lumber  Co..  104  Cnl.  1. 
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to  the  commencement  of  an  action  iu  the  nature  of  a  creditor's 
bill  against  his  grantor  and  hie  predecessors  in  interest,  is  not 
affected  hy  the  judgment  therein,  unless  he  is  made  a  party  to 
the  action.'^  A  fraudulent  grantor  is  a-proper  party  defendant 
in  an  action  to  subject  to  a  lieu  of  a  judgment  the  property 
alleged  to  hare  been  fraudulently  conveyed,  but  he  is  not  a 
necesBary  party." 

i  Z5B4.  TIi«  a*m«  —  wLat«  k  particalaf  cIam  of  oradltois  0&I7 
mm  conoemvd. 

Form  No.  S93- 
[Title.] 
The  plsintiff  complains,  on  belialf  of  himself  and  all  others, 
the  creditors  of  A.  B.,  who  are  parties  to  the  deed  of  trust  here- 
inafter mentioned  |or  whose  executions  have  been  returned 
unsatisfied],  and  who  shall  come  in  and  seek  relief  by  and  con- 
tribute to  the  expenses  of  this  action,  and  alleges: 

I.  [The  same  as  in  preceding  form,  omitting  "wherefore  he 
sues  for  the  benefit  of  all."] 

II.  That  the  question  which  is  the  subject  of  this  action  is 
one  of  a  common  and  general  interest  of  all  the  said  creditore 
under  the  said  trust  deed;  wherefore  the  plaintiff  sues  for  the 
benefit  of  all. 

III.  [Allege  cause  of  action.] 

[Demand  op  Judouent.] 

f  8556.  Paitl«a  to  the  d«ad  of  tnurt.  It  is  only  the  particular 
clnr^s  who  might  have  brought  the  suit  who  rnn  come  in.'' 
Where  a  lien  creditor  seeks  relief  in  equity,  in  belmlf  of  himself 
and  other  creditore  of  the  same  class,  the  decree  should  provide 
for  the  relief  of  aJt.'^  All  parties  in  the  same  manner  affected, 
thougli  in  different  degrees,  may  be  joined." 

16  i.ange  v.  Braynard.  104  Cal.  156. 

t"  Blanc  V.  Mining  C«..  95  Cal.  524;  29  Am.  St.  Rep.  149;  and  see 
Fr>-  V.  Moyer,  M  N.  Y.  130;  Oolley  v.  Norwood,  81  Ala.  512. 

"  Parmlee  v.  Eftan,  7  Paljre,  610;  Cook  v.  Smith.  3  Sandf.  Ch. 
3R3. 

18  Trustees  of  Wabash  &  Erie  Canal  v.  Beent,  2  Black,  448. 

i»  Vermeule  v.  Beck,  15  How.  Pr.  333:  Van  Bensnelaer  v.  Laf  man, 
10  Id.  DOB;  Wandle  v.  Turner,  5  Duer,  661. 
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1  2006.  Cradltar'B  action  on  u.  Jndpnant  of  m  ooort  ot  noord, 
Mt  »aii»  tntndatont  «Mlpiiii8nt.ao 
Form  No.  S94- 
[TlTLB.] 
The  plaintiff  omnplains,  and  allogee  [or  commeDcemeot  as  in 
eceding  form] : 

I.  That  on  the  day  of  ,  X8..,  at 

,  judgment  was  rendered   in  the   

urt  in  his  favor,  against  the  defendants  C.  D.  and  E.  F.  for 
dollars. 

II.  That  on  the day  of ,  18. .,  an  exe- 

tion  was  issued  upon  the  said  judgment,  against  the  property 

the  said  C.  D.  and  E.  F.,  addressed  to  the  sheriff  of  the 
uuty  of ,  in  which  they  then  resided. 

III.  That  the  said  execution  has  been  returned  by  the  said 
eriff.  wholly  unsatisfied. 

I V.  That  after  the  contracting  of  the  debt  on  which  the  afore- 
id  judgment  was  recovered,  the  Bald  C.  D.  and  E.  F.  assigned 
I  their  property  to  one  G.  H.,  in  trust  for  the  payment  of  their 
bts  [or  made  an  assignment,  of  which  a  copy  is  hereto 
nesed]. 

V.  That  the  said  G.  H.  accepted  the  said  trust,  and  has  ed- 
ited a  large  sum  of  money  and  other  property  from  the  assets 

his   assignors,   amounting    in    all    to    the   value    of    over 

dollars. 

YT.  That  the  said  assignment  was  made  with  intent  to  delay 
d  defraud  the  creditors  of  the  said  C.  D.  and  E.  F.;  that  ever 
ice  the  said  assignment  was  executed  and  delivered,  the  said 
o]>erty  has  remained,  and  still  remains  in  the  poesessiMi  and 
ider  the  control  of  the  said  C.  D.  and  E.  F.,  who  falsely  pre- 
nd  that  they  are  agents  of  said  assignee. 
VTT.  That  the  pretended  indebtedness  named  and  set  forth 
paid  assignment  as  due  from  said  C  D.  and  E.  F.  to  the  de- 
ndant  G.  H..  is  fictitious;  that  0.  D.  and  E.  F.  were  not 
ilebted  to  said  G.  H.  in  the  sum  therein  named,  (tr  in  any  sum 
iptover,  hut  the  same  was  therein  inserted  for  the  purpose 

vi  A  ladpment  creditor  Is  without  nn  adequate  lefral  remedy  when 
(■  title  of  the  defendant's  property  Is  clouded  by  a,  fraudulent 
■iRumetit  thereof,  and  by  another  JudEment  wBlch.  thooich 
nidulent.  Id  held  a  |>r<or  lien,  and  wlien  such  property  is  In  the 
ndn  of  a  receiver  to  lie  Rold  for  the  henefit  of  such  fraudulent 
dKtnent.    Martin  v.  Atchison.  2  Idaho.  590. 
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ot  coDBuming  the  proceeda  of  said  goods,  or  of  gome  part  thereof, 
to  the  injury  of  plaintiff. 

VIII.  That  the  defendant*  C.  D.  and  E.  F,  have  not,  nor 
have  either  of  them,  any  property  other  than  tliat  assigned  as 
i»fore«aid,  out  of  which  plaintiff's  said  execution  could  be  eati6>- 
fied  in  whole  or  in  part,  and  that  unless  ^d  property  can  W 
applied  to  the  payment  of  said  judgment  the  same  must  remain 
wholly  unpaid. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  said  afisigmnent  is  fraudulent  and  void  as  against 
the  plaintiiT, 

;;.  That  the  said  G.  H.  account,  under  the  direction  of  the 
court,  for  all  the  property  received  by  him  as  aforesaid. 

3.  That  the  defendants  be  restrained  by  injunction  from  inter- 
fuing  with  the  said  property  or  its  proceeds,  except  under  the 
direction  of  the  court. 

4.  That  plaintiff's  judgment  be  satisfied  out  of  tlie  same. 

I  2SS7.  Allfl^tlon  wher*  debtor  Id  tha  Judgment  Is  not  de- 
fendant becRoae  of  ImolTency  and  abmncc. 
Form  f^o.   S95- 

That  said  [judgment  debtor]  is  wholly  insolvent  and  desti- 
tute of  property  [or  is  not,  and  has  not  been  for  the  space  of 

within  this  state,  but  resides  at  San  Salvador, 

in  the  state  of  Honduras,  and  has  no  property  within  this 
state]  .»* 

I  2S&8.  Allegation  where  debtor  In  tbe  Judgment  is  not  de- 
fendant becaiue  morely  *  surety. 

Form  No.   5g6. 

That  the  said  judgment  was  recovered  in  an  action  [deacribe 
it],  brought  to  foreclose  a  mortgage  made  by  tlie  defendant  to 
said  [surety],  with  a  note  collateral  thereto,  arnJ  tliat  saJd  note 
and  mortgage  were  assigned  to  the  plaintiff  by  the  said  [surety], 
who  thereupon  guaranteed  the  payment  thereof;  but  the  same 
not  being  paid,  and  the  mortgaged  premises  being  sold  upon 
foreclosure  in  said  action  for  less  than  the  Puni  due.  said  judg- 
ment was  recovered  for  the  deficiency,  as  to  wbleh  the  scid 
[surety]  was  merely  a  surety,  and  not  lialile  as  a  principal 
debtor,  and  which  it  was,  by  a  provision  in  said  judfimcnt, 

SI  Thin  Is  a  neoexonry  and  RufRclent  excuM  for  Uie  noDJoiodn'. 
Van  aeef  v.  Sickles,  5  Paige.  50e. 
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cted  should  be  levied  of  the  property  of  th»  defendant 
Dcipal  debtor),  if  it  could  be  eo  collectedj  and  if  it  could 
then  to  be  levied  of  the  property  of  said  [surety]. 

85K9.  Allegfttioii  of  Isflnance  of  axacntlon.  In  some  ol  the 
36,  the  complaint  must  allege  that  an  execution  hag  been 
ed,  and  returned  unaatisSed  in  whole  or  in  part.^  In  Ohio, 
ever,  this  allegation  is  unnecessary.  In  that  state  it  is 
r  essential  to  aver  that  the  judgment  debtor  had  no  property 
le  to  execution.^  An  allegation  that  an  execution  was  duly 
ed  and  returned,  is  held  sufBeient.**  The  return  ia  con- 
ive  that  the  remedy  at  law  i":  exhausted.*  But  a  general 
-ment  that  the  defendant  was  primarily  liable  is  not  enough 
ixcnee  the  plaintiff  from  issuing  execution  against  other 
indants  or  making  them  parties.* 

2560.  Allagation  of  bad  faith.  In  a  complaint  in  a  credit- 
action,  seeking  to  set  aside  a  conveyance  as  iraaduleut, 
Ulegation  that  the  grantee,  the  debtoi's  wife,  gave  no  con- 
ration  for  the  premises  conveyed  to  her,  and  that  the  vhole 
sideration  came  from  her  hushand,  is  a  eufScient  allegation 
)ad  faith  or  fraudulent  intent  on  her  part^  A  toere  gen- 
allegation  that  the  conveyance  waa  made  to  delay,  hinder, 
defraud,  is  not  euflicienUy  specific  where  the  fraud  is 
insic  to  the  instrument.** 

Miller  v.- Miller.  7  Hun,  SoS;  HcCallongb  v  Colbr,  S  Boew.  477: 
{  2574.  post.  An  action  In  aid  of  a  legal  process,  while  closelr 
Ml  to  a  creditor's  bill  proper,  is  clearly  distinct  (herefrom,  and 
neb  action  It  la  not  necessary  tbat  an  execution  be  Issned,  and 
imed  nulla  bona-  Panlaon  v.  Ward,  4  N.  Dak.  100. 
Bomberger  v.  Turner.  13  Oblo  St  203;  tJZ  Am.  Dec.  438;  GU- 
«  V.  Miami  Bx.  Co..  2  Ohio,  ZM;  Piatt  t.  St.  Cialr,  6  id.  227. 
French  v.  WlUett.  10  Abb.  Pr.  99. 

Forbes  t.  Waller,  2&  N.  Y.  430;  Renand  v.  O'Brien,  8S  id.  81. 
Strange  v.    Longtey,   3   Barb.    Cb.   650;  see    Spelgelmeyer  v. 
wf<»d,  6  Paige,  264. 
Newman  v.  Cordell,  43  Barb.  448. 

Kobner  v.  Aebenaner,  17  Gal.  680;  Kinder  v.  Macy,  7  id.  206; 
■ker  v.  Harris,  19  id.  278;  7S  Am.  Dec.  216;  Harris  r.  Taylor, 
:^.  34S;  Oostle  v,  Bader,  23  id.  77;  Kent  v.  Snyder,  30  Id.  674; 
■enhont  v.  Brown,  Cal.  Sup.  Ct.,  July  Term.  1863,  not  reported; 
see  Mott  V.  Dimn,  10  How.  Pr.  225.  Whether  a  complaint 
ling  to  set  aside  a  conveyance  on  an  allegation  that  It  was  made 
intarlly  and  without  a  valuable  consideration,  and  to  hinder, 
ly,    and   defraud   creditors,    and   particularly    plaintiff.    Is   de- 
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I  asei.  Attaduuent  crMlitor.  It  has  beea  frequent);  held 
that  the  lien  acquired  by  the  levy  of  an  attaohineiiL  will  iiol 
alone  authorize  an  action  to  set  aside  the  assignment  as  fraudu- 
lent, either  before  or  after  judgment  in  the  attachment  action.-"^ 
But  the  plaintiff  obtains  such  a  lien  upon  tlie  property  attached 
as  will  entitle  him  to  the  intervention  of  equity  to  remove  or 
t^et  aside  fraudulent  obstacles  to  the  enforei'nient  of  the  lien, 
and  for  this  purpose  may  maintain  an  action  to  reach  the  fund 
Iraudulently  transferred  by  the  debtor.*" 

f  366S.  ^editor's  mlt  dafliiML  A  CRditDr'&  suit  is  a  con- 
tinuation of  the  suit  at  law,  ae  it  merely  t^^eks  to  obtain  the 
fruits  of  the  judgment,  or  to  remove  obstacles  to  the  remedy 
at  law.'* 

^  2068.  Dooketinff  JndgmaiLt  —  allagatlon  of.  If  the  judg- 
ment ie  one  which  will  run  into  the  county,  docketing  in 
another  county  need  not  be  averred  unless  real  property  of  the 
defendant  be  there  situated.**  The  docketing  of  a  judgmrint 
has  the  effect  of  imparting  constructive  notice,  even  to  strangers 
mnrratrie  because  of  tbe  generalit;  of  tbis  ulleRatlon  of  fmuil. 
and  what  decree  of  particularity  In  the  Btatemeul  of  fapts  and 
clrcumstancea  la  required  when  s  fraudulent  couvcyHiice  is  alleged 
to  have  be«n  made,  aee  Kobner  v.  Ashenauer,  IT  Cal.  578:  also. 
National  8Ute  Bank  v.  Natlmial  Bank,  141  lad.  352:  PoUak  v. 
Oeap^,  84  Ala,  2«2;  ruller  v.  Brown,  76  Hun.  TmT.  Thf  avprmcnli' 
must  be  of  mch  facta  from  which,  uoexplRlned.  a  codcIiibIod  of 
fraud  arises.  102  Ala,  424.  A  comi^alnt  in  etjulty  which  allegeti 
that  the  Krantoni  Id  a  certain  conveyance  were  losolveDt,  and 
were  being-  pushed  by  their  creditors,  and  tlmt  such  conveyance 
was  without  consideration,  and  wholly  voluntary,  and  made  with 
intent  to  hinder,  delay,  and  defraud  the  Ctedllm-s  of  the  Krantors. 
EUffldently  seta  forth  the  facta  constituting  the  fraud.  Paulson 
Y,  Ward.  4  N.  Pak.  100.  The  Civil  Code  decljir-'s  tlii-  question  of 
fraudulent  intent  to  be  one  of  fact,  and  nol  •<f  luv.-,  and  that  a 
transfer  or  chauRe  can  not  be  adjudged  fraiiiliilr'iil  solely  on  the 
ground  that  it  was  not  made  for  a  valuable  ci'ii-^iiierntlon.     H  ;M.t2. 

»Wll8on  V.  Forsyth.  24  Barb,  lOTi;  Brooks  v  Slone,  11  Abb,  Pr. 
220;  Mills  V.  Block,  30  Barb.  552:  Reubens  v.  ,10,1,  i:i  N.  V,  488; 
Mechanics  &  Traders'  Bank  v.  Dakln,  28  How .  Pr.  r>02. 

sORlnchey  v.  Stryker,  28  N,  T.  45;  84  Am  Dfo.  ;iit;  Grcenlcaf 
T.  Mnmford,  16  Abb.  Pr.  468;  30  How.  Pr,  30. 

31  Hatch  V.  Dorr,  4  Mcl^ean.  112;  and  see  Siwlmnn  v.  Friedman. 
130  N.  Y.  421:  Vail  v,  Hammond,  60  Cooa.  3T4:  2r.  Am.  St.  Rep. 
330. 

■a  Millard  v.  Shaw,  4  How.  Pr.  137. 
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o  the  judgment,  of  the  lien  of  the  judgment  on  the  real  estate 
>f  the  judgment  debtor.™  An  allegation  that  a  judgment  waH 
Luly  given  is  not  necessary  in  case  of  a  judgment  rendra^ 
ij  a  court  of  co-ordinate  jurisdiction.** 

I  SS64.  Boforclsg  trust  against  sttomey.  A  court  of  equity 
rill  enforce  the  trust  which  the  law  raises,  where  an  attorney 
las  in  his  hands,  with  notice  of  the  right  of  the  judgment 
Teditors,  the  propert,y  of  his  clients.''' 

t  8060.  Fictltions  grantM.  In  a  bill  to  set  aude  cert&in 
conveyances  of  real  estate  as  fraudulent  against  creditors,  there 
a  no  necessary  Inconsistency  in  averring  the  grantee  to  be  a 
ictitious  person,  and  that  the  deed  to  him,  or  in  bis  name,  was 
nade  to  hinder  and  defraud  creditors.* 

I  2S6d.  Vona  of  bill.  It  is  immaterial  whether  the  bill  in 
orm  be  a  creditor's  bill,  if  it  contains  upon  ita  face  matters 
or  relief.'^  It  should  be  eo  definite  in  description  of  the  estate, 
IS  that  any  one  reading  it  can  learn  thereby  what  property  is 
he  subject  of  the  litigation.^ 

I  2007.  Frandnlant  conveyuics.  If  a  debtor,  anticipating  a 
udgment  against  him,  fraudulently  conveys  his  property  to 
.nother  who  is  privy  to  the  fraud,  with  intent  to  hinder  and 
lei&y  the  creditor,  who  thereafter  obtains  judgment,  and  levies 
lis  execution  on  the  property  in  the  hands  of  the  fraudulent 
:rantee,  but  is  afterwards  induced  to  release  the  levy  on  the 
also  and  fraudulent  representations  of  the  grantor,  and  to  per- 
nit  his  judgment  to  become  barred  by  the  Statute  of  Limita- 
iona,  by  reason  of  aimilar  false  representations  by  tlie  judgment 
lebtor,  to  the  effect  that  he  has  no  property,  and  U  insolvent, 
he  creditor,  on  averring  and  proving  the  facts,  and  that  he 

ira  Page  v.  Rogers,  31  Oal.  293. 

*•  WniiamB  V.  Hogeboom.  8  Paige,  469. 

M  Cowing  V.  Greene,  4."j  Barb.  585. 

aepurkltt  v.  Polack,  17  Cnl.  327.  It  ta  Buffloient  to  allege 
generally  tbat  the  conre.vanee  was  made  wllli  the  intent  to  delay 
incj  defraud  the  grantor's  creditors.  Durant  v.  Plerson,  8  N.  Y, 
lupp.  904:  Probt-rt  r.  McDouald,  2  S.  Dak.  495;  39  Am.  St.  Rep. 
QG:  PanlsoQ  v.  Ward.  4  N.  Dak.  100. 

3TS<>daxn  V.  WilliumR,  4  Mcl.i^an,  SI. 

w  Miller  V.  Sherry,  2  Wall.  237. 
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diflcovered  the  fraud  but  recently  before  the  commencement  of 
the  action,  is  entitled  to  relief." 

I  2568.  Frandolent  Jndements.  Where  several  fraudulent 
judgments  are  confessed  in  several  courts,  it  wonid  not  be 
necessary  for  a  creditor  to  bring  a  different  suit  in  each  different 
court.*"    Such  judgments  are  void  against  creditors.*' 

^  2SeO.  Haaband  and  wife.  Property  bou>.'lit  by  the  hus- 
band as  the  agent  of  hia  wife,  with  her  money,  and  aiterwardd, 
in  good  faith,  and  without  intent  to  defraud  creditors,  sold  l>y 
hira  as  her  agent  at  a  profit,  is  not  subject  to  the  claims  of  the 
creditors  of  the  husband  to  the  extent  of  the  profit,  on  the 
ground  that  the  profit  was  the  result  of  his  skill  or  ability.^' 
Profita  derived  from  an  investment  of  the  money  of  the  wifi; 
in  her  name  are  to  be  regarded  as  belonging  to  her,  althougli 
they  were  secured  by  the  agency  of  her  husband  in  the  mauaj,'!;- 
ment  of  the  business.*^ 

i  2570.  Inceptive  BtapB.  In  an  action  to  set  aside  as  fraud- 
ulent a  conveyance  of  land,  so  much  of  the  complaint  aa  sets 
out  in  detail  the  inceptive  steps  which  culminated  in  the  alleged 
fraudulent  conveyance  is  not  irrelevant  or  redundant  matter.** 

f  2671.  IiiaolTMio7  of  dabtor.  A  complaint,  by  a  judgment 
creditor  who  has  obtained  a  sheriff's  deed,  to  cancel  a  deed 
given  by  the  debtor  to  defraud  the  creditor  before  judgment 
was  recovered,  need  not  aver  that  the  debtor  was  insolvent 
when  he  made  the  deed.*"  It  need  not  be  averred  that  the 
plaintiff  has  exhausted  his  remedy  at  law  by  issuing  an  execu- 
tion and  having  it  returned  nulla  bona,  for  the  reason  that  the 
fraudulent  deed  is  a  cloud  on  the  title.**  In  nn  action  by  a 
creditor  to  defeat  a  conveyance  on  the  ground  of  fraud,  where 
there  is  no  allegation  of  insolvency,  and  the  ihnrges  of  fraud 
are  in  the  most  general  form,  the  conveyance,  however  fraud- 
ulent as  to  creditors,  being  valid  as  between   the  parties,  no 

w  Marshall  v,  BnctaaDan,  35  Cal.  2M;  95  Am.  Dec.  iK>. 

■»  Uhlfelder  v.  Levy.  B  Cal.  607. 

«  Cal.  Civil  Code,  i  3438. 

« Merchant  v.  Bunnell,  3  Keyes,  53Bl 

MTd. 

**  Perkins  v.  Center,  35  Cal.  713. 

«  Hager  v.  Sblndler,  29  Cal.  47. 
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one  can  impeach  it  without  showing  that  he  has  been  injured 
thereby,  and  that  he  is  deprived  of  his  remedy  at  law,  and  that 
the  debtor  has  no  other  property  which  may  be  reached  by 
ordinary  legal  remedies;  that  such  remedies  have  been  exhausted, 
or  that  reeort  to  them  would  be  fruitless.  The  specific  facts 
constituting  the  fraud  must  be  averred.*^  An  allegation  that 
after  the  transfer  the  company  became  insolvent,  and  was  dis- 
solved, is  an  indirect  statement  that  it  was  solvent  when  the 
transfer  was  made.  It  would  be  untrue  to  say  that  the  com- 
pany became  insolvent  after  the  assignment,  if  it  were  insolvent 
before  and  at  the  time  of  the  assignment.** 

I  2678.  Joindw  of  ckusu.  A  claim  to  set  aside  two  several 
conveyances,  fraudulently  made  by  a  judgment  debtor  to  eev- 
eral  grantees,  may  be  brought  in  one  action.* 

I  2I>7B.  Joint  asociations.  It  ie  not  necessary  to  make  all 
persons  materially  interested  parties  to  the  suit.  When  it  is 
impracticable  or  inconvenient,  on©  may  sue  for  all."     The 

4T  Harris  v.  Taylor,  15  Cal.  348.  Insolvency  — No  olher  property — 
Sufflclent  allegation  ot  debtor's  Instdvent  condttion.  Fitzgerald  v. 
NeoBtadt.  91  Gal.  aOO;  Dnnsbeck  v.  Collar,  95  MIcb.  611; 
see,  also,  Pebrson  v.  Hewitt,  79  Cal.  S94;  Wrlgbt  v.  Cohn, 
88  Id.  828;  Haas  v.  Wblttler.  87  Id.  613.  In  an  action  by 
a  creditor  of  the  husband  against  the  wife,  as  trustee  of 
the  tatter's  Interest  In  land  held  Id  ber  aame,  to  compel  a  cod- 
veyaace  to  the  husband  of  his  Interest  therein,  la  order  that  it 
moj  be  subjected  to  the  payment  of  his  debts  to  the  plalntIO,  an 
allegation  of  the  husband's  InsolveDcy  la  UDneceesarr.  O'CfHinell 
T.  Taney,  16  Col.  353.  A  conveyance  made  with  the  direct  pur- 
pose to  defraud  credlttws,  may  be  attacked  without  charging  la- 
solvency  aa  the  result  of  such  conveyance.  Keller  v.  Whltledge, 
38  111.  Aiq).  310.  A  party  who  assails  a  conveyance  as  fraudulent 
roust  aver  that  the  grantor  had  no  other  property  subject  to 
execntloa  at  the  time  the  execution  was  IsRued  as  well  as  at  the 
time  the  conveyance  was  executed.  WInstandley  v.  Stlpp,  132 
lod.  548:  compare  York  v.  Rockwood,  Id.  358;  Wilson  v.  Boone, 
136  Id.  142;  Wladhons  v.  Bootz.  02  Cai.  617.  Sufflclent  allegation 
that  the  defendaat  had  no  other  property.  See  O'Leary  v.  Duvall, 
10  Wash.  St.  666;  Whitehouse  v.  Rnllroad  Co.,  9  Id.  Hm. 

«  Nelsoa  v.  Eaton,  15  How.  Pr.  305. 

*•  Jacot  V.  Boyle,  18  How.  Pr.  106;  and  see  MaVston  v.  Dresden. 
76  Wis.  418.  Petition  by  creditors  against  an  insolvent  debtor 
UDrter  the  California  IaB<rfvent  Act  See  In  re  Close,  106  Cat.  574; 
Dyer  v.  Bradley.  89  Id.  557. 

i»  Gorman  v.  Russell.  14  Cnl.  .'Bl:  Von  Schmidt  v.  Huotlngton, 
1  Id.  55;  Kirk  v.  Young,  2  Abb.  Pr.  4.«. 
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remedy  against  the  joint  property  of  an  aseociatiOD  or  partner- 
ship muBt  be  exhausted  before  action  can  be  brought  against 
the  individual  members.'** 

I  2574i  Lsgal  ramody  mnat  b«  exhaovtod.  The  remedy  at 
law  must  be  exhausted  before  a  court  at  equity  will  grant  relief, 
and  the  creditor  must  have  acquired  an  oquitable  hen."'  In 
a  proper  case,  a  creditor's  bill  can  be  maintained,  where  Iho 
action  is  commenced  after  a  return  in  gooij  faitli  of  nulla  bona. 
though  it  be  made  within  the  sixty  days  allowed  by  law  as  tho 
possible  life  of  an  execution."  But  a  juJf^iiienl  creditor  nun- 
resort  to  chancery  to  subject  the  effects  of  his  di'btor,  beyond 
the  reach  of  execution  at  law,  before  he  takes  out  execution  mi 
hifl  judgment,  if  it  appears  that  the  debtor  has  not  effects  liable 
to  execution  to  satisfy  the  judgment,  or  the  effectc  are  connected 
with  equities  or  trusts,  or  involve  a  variety  of  iutereste,  so  that 
an  adequate  remedy  can  not  be  had  at  law." 

Gi  Bobbins  V.  Wells,  2H  How.  Pr.  IS. 

M  Dunlevy  v.  Tallraadge,  32  N.  Y.  467. 

M  Eenaud  v.  O'Brien.  36  N.  Y.  00. 

M  Piatt  V.  St.  Clair  Heln,  S  Oblo,  227.  Ae  to  necessfty  of  averring 
that  execution  was  issued,  and  a  return  ot  no  propert;.  see  Bom- 
berger  v.  Turner,  13  Ohio  St.  2«S;  82  Am.  licv.  -f.iH.  Before  e<|uH.v 
can  be  Invoked  In  a.  creditor's  bill  It  niUKt  he  sbown  ttiat  the 
remedies  at  law  are  unavailing,  and  the  bill  must  aver  that  an 
execution  bas  been  returned  unsatlsHed.  Such  Ik  the  general  rule. 
Herrlich  v.  Kaufman,  09  Cal.  271;  37  Am.  .St.  Kt>i).  50;  National 
Bank  v.  Wetmore,  124  N.  Y.  241.  And  a  complnlnl  otiowlog  on  Itx 
face  tbat  part  of  the  Indebtedness  upon  wlilrli  (lie  complaint  In 
based  bae  not  been  reduced  to  Judgmenl,  ix  fatally  defective. 
Hood  V.  Saunders,  11  Oot.  106,  ExceptionH  lo  the  general  rule. 
See  Hodges  v.  Mining  Ox,  9  Oreg.  200;  Bliini'  v.  .Mining  Co.,  85 
Oal.  524;  29  Am.  St.  Rep.  149;  Miller  v.  HuKhes,  33  S.  C.  630.  In 
an  action  t>y  a  purchaser  of  land  at  sberlfTe  sale  to  cancel  a  former 
deed  on  the  ground  that  the  deed  Is  frauiiulont  and  void  as  to 
creditors,  the  complaint  need  not  allege  the  issuance  of  e»eciitlon 
In  tbe  original  suit  and  a  return  nulla  bona,  nor  that  the  plaintiff 
Is  In  poesesBlon  of  the  land.  Mulock  v,  ■Wilson,  19  Col.  29fi.  .\ 
creditor's  bill  to  collect  unpaid  stock  subscriptions  alleging  a  judc- 
ment  against  an  tnstdvent  corporation,  tbe  lssi>i>  of  execution,  aait 
a  return  thereon  of  nulta  bona,  need  not  allegi'  that  the  Jiiilpmcni 
Is  nnpald.  Henderson  v.  Tumgren.  9  Utah,  ■I.12:  onujuirc  Tatuni 
V.  Rosenthal.  95  Cat.  129;  29  Am.  St.  Rep.  !)T.  liuldlng  tbat  the 
complaint  In  sncb  action  need  not  allege  thai  Die  prm'oeiling  is  for 
the  benefit  of  all  ttie  creditors;  and  see  Harmon  v.  Page  82  Cat 
448. 
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I  9575.  Lien.  Where  a  judgment  creditor  obtaioB  judgment 
;aiiifit  hie  debtor  and  the  aselgnee,  declariug  the  ottsigiuueat 
lid  and  appointing  a  receiver,  he  has  an  equitable  lien  upon 
e  aaeeta  which  dates  from  the  commencemeDt  of  the  action.^ 

seema  that  the  hen  acquired  bj  the  commencement  of  a 
editor'a  suit,  to  reach  equitable  interesta  and  things  in  action, 
.ould  not  be  regarded  as  attaching  by  the  mere  commence- 
ent  of  the  suit,  but  only  when  judgment  is  obtained.**     If 

be  otherwise,  a  creditor  claiming  euch  a,  lien,  under  pro- 
edings  commenced  before  the  enactment  of  the  National 
ankrupt  Law,  must  disclose  such  proceedings  and  lien,  on 
-oving  his  claim  in  a  court  of  bankruptcy;  and  if  he  do  not, 
)  waives  thereby  the  lien.''  The  filing  of  a  ereditor'a  bill 
vea,  according  to  the  law  of  New  York,  a  lien,  which  will 
}t  be  divested  by  subsequent  proceedings  in  bankruptcy.'*'  If 
le  process  issued  on  filing  the  bill  be  served  before  defendant's 
^tition  in  bankruptcy  be  filed,  it  is  a  lien  under  the  Bankrupt 
ftw,'*  Insolvency  of  a  general  and  ordinary  partnership  gives 
16  partnership  creditors  no  lien,  nor  is  the  property  converted 
ito  a  trust  fund  for  their  benefit,*"  A  judgment  creditor, 
Aving  no  title  or  specific  lien,  may  maintain  an  action  to  ob- 
in  the  cancellation  of  prior  judgments  which  are  apparent 
ens  upon  the  lands  of  the  debtor,  but  which  he  alleges  to  have 
ten  paid,  and  this  without  alleging  collusion  to  keep  judgments 
1  foot  to  defraud  creditors.*" 

I  2S76.  Hortgaga.      Where  a  creditor's  bill,  filed  to  compel 

le  application  of  choses  in  action,  equitable  interest,  etc.,  to  the 

Bym«nt  of  a  judgment  against  A.,  it  is  charged  that  A.  has  made 

M  Field  v.  Sands,  S  Boem  685;  and  see  Green  v.  GriBw<4d.  4  N.  Y. 

app.  8;  Fordyre  v.  Hicks,  76  Iowa,  41. 

M  Stewart  v.  Isldor.  5  Abb.  Pr.  (N.  S.)  68. 

■Tld. 

u  Sedgwick  v.  Henck,  6  BUtctaf.  166;  Oorr  v.  Fearington.  8S  N. 

.  660;  see,  also,  Stewart  v.  Isldor,  5  Abb.  Pr.  (N.  S.)  68;  King  r. 

oodwln,  130  III.  102: 17  Am.  St.  Rep.  277.  ■  Ctmlra.  Smith  v.  Gorton, 

N.  T.  Leg.  Obs.  826. 

w  Oarbe  v.  Rlst.  3  McLean.  494. 

•0  Dnnlevy  v.  Tallmadge.  32  N.  Y.  467. 

n  Bhaw  V.  Dwlgbt.  27  N.  Y.  244;  84  Am.  Deo.  276.    For  the  order 

I  which  fnnds  recovered  by  a  creditor's  bill  will  be  distributed 

I  a  case  Involving  the  relative  priority  or  holdern  of  JadKments 

^covered  before  and  after  the  commeDcemeut  of  the  suit,  and 

'vdltMS  at  large,  see  Wallace's  Adm'r  v.  Treakle,  27  Gratt.  478. 
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a  fraadulent  conveyance  of  land  to  B.,  who  is  also  a  party,  and 
it  ia  claimed  that  the  deed  should  be  set  aside,  and  it  appears  that 
the  conveyance  was  made  in  good  faith,  but  that  B.  gave  to  A.  a 
mortgage  thweon  which  ia  unpaid,  it  is  conipeteut  for  the  court 
to  decree  that  B,  pay  such  mjirtgage  w  tlie  receiver  to  be  ap- 
plied on  the  judgment,  although  such  mortgage  was  not  named 
in  the  bill  or  in  the  prayer  for  relief.*^  The  objection  that  a 
third  person  should  have  been  made  a  party  ae  assignee,  and  that 
B.  may  hereafter  be  called  upon  to  pay  the  mortgage  to  him,  ia 
waived  by  B.,  if  he  does  not  make  it  by  answer  or  demurrer."* 
In  such  case,  although  it  appeared  that  a  tiiird  person,  not  a 
party  to  the  suit,  claimed  to  own  the  moilgage,  and  the  evidence 
tended  to  show  an  assignment  by  A.  to  him,  Btill  it  being  proved 
and  found  that  such  assignment  was  fraudulent,  it  was  proper  to 
require  B.  to  pay  the  mortgage  to  the  receiver.''*  In.  a  creditor's 
bill  to  subject  the  interest  of  a  mortgagor  in  land,  it  is  not  ncctd- 
sary  to  teudra-  the  money  due  to  the  mortgagee.  In  such  pro- 
ceeding the  mortgagor's  interest  may  be  sold."^ 

I  9577.  NonrMiduit  debtor.  It  is  sufficient  for  the  plaintiff 
to  show  that  all  remedies  at  law  were  exhausted  against  the 
debtor  in  the  state  in  which  he  resided,  and  that  in  this  state  no 
legal  remedy  was  available." 

I  2STS.  ObatnictlonB  to  axMntion.  Such  an  action  lies  to 
set  aside  fraudulent  obBtruction&  which  lie  in  the  way  of  a  satis- 
faction of  the  judgment.  Or  where  the  t-xecution  will  not  avail 
to  cancel  the  judgment,  he  may  bring  on  action  in  aid  of  his 
execution  to  reach  property  npon  which  a  levy  can  not  be  made."' 

I  2fiT6.  Parties.  A  creditor's  bill  may  charge  botli  the  debtor 
and  his  surety,  or  an  administratrix  of  tlie  lutter,  to  have  com- 
bined with  the  debtor  in  committing  a  fraud  **     Or  it  may  be 

MDnrand  v.  Hankeraoo,  39  N.  T.  287. 

««Id. 

Mid. 

>B  Mattocks  V.  Humphrey's  Adm'r,  17  Ohio,  .^136. 

•■McCartney  t.  Bostwlck.  32  N.  T.  53. 

•7  See  Haddcn  v.  Spader,  29  Jobne.  fiM.  T'pon  ppraonal  or  real 
property.  Congden  t,  Lee,  3  Edw.  304.  nivilkor'K  bill  tn  aid  or 
ezecntlon.  See  Stock  Growers'  Bank  v.  Newton.  13  Col.  246: 
Puswell  T.  LInckB,  6  Daly,  M8:  Z(M  v.  Soper,  T.*)  Mo.  400:  Allen  v. 
Smith,  120  U.  a.  465;  t  2^69,  ante. 

IS  UcL&nghUn  v.  Bank  of  Potomac,  T  How,  22Q. 
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id  against  the  BuperviBors  of  a  coanty.""  In  a.  bill  to  set 
de  a  coDveyance  as  made  without  coasideration,  and  in  fraud 
creditors,  the  alleged  fraudulent  grantor  is  a  necessary  d9- 
idant  in  th©  bill.™ 

i  0580.  Fnrtnenldp  debtor.  A  creditor  of  a  partnership  can 
t  have  an  assignment  for  the  benefit  of  creditors  set  aside, 
(rely  because  its  provisions  as  to  the  subsequent  payment  of 
editors  of  individual  partners  contain  a  direction  calculated 
binder  and  delay  tbem.  The  one  hindered,  delayed,  or  de- 
,uded  can  alone  bring  the  action,^*  The  judgment  creditor 
a  limited  partnerehip  is  entitled  to  bring  an  action  to  set  aside 
y  void  assignment  which  binders  the  enforcement  of  the  judg- 
int  and  execution  against  the  joint  and  separate  property  of 
<f  members  of  the  partnership.''^  It  seems  that  creditors  of  a 
rn  can  not  reach  the  property  of  a  deceased  partner  in  the 
nds  of  his  surviving  partner,  without  having  some  one  before 
e  court  entitled  to  represent  the  estate  of  the  deceased.'"  A 
Igment  creditor  need  not  have  possession  of  land,  to  enable 
n  to  maintain  a  suit  in  equity  after  he  has  a  shmfTs  deed,  tp 
ncel  a  deed  of  the  same  given  by  the  debtor  to  defraud  him 
fore  he  recovered  judgment." 

I  S581.  Prmctlca  in  CaUfomia.  The  proceedings  sopplff- 
intary  to  execution  are  special  proceedings  regulated  by  stat- 
>,  and  when  the  execution  is  returned  unsatisfied,  the  judg- 
mt  debtor  may  be  made  to  appear  within  the  county  where 
resides.™  They  are  a  subetitute  for  a.  creditor's  Wll  in  the 
1  practice.'"  The  obvious  purpose  is  to  give  the  creditor  an 
njediate  and  summary  remedy  against  the  debtor's  property; 
t  not  to  permit  the  rights  of  third  parties  to  be  brought  into 
igation,  except  in  a  regular  way,  by  suit." 

» I^ell  V.  St.  ftlBlr  Go.,  3  McLean.  S80. 
'0  GaylordH  v.  KeUhaw,  1  Wall.  81. 
'1  MorriBon  v.  Atwell,  &  Boew.  508. 
ra  Faasbawe  v.  Lane,  1«  Abb.  Pr.  71. 
ri  LoeBchlKb  v.  Hatfield.  5  Rob.  26. 
r«  Hsfier  t.  Sblndler.  !»  Cal.  47. 
f»  Cal.  Code  Civ.  Pro.,  |  714. 

'«  Adams  v.  Hackett,  7  Cal.  187:  Byrd  v.  Badger.  1  McAU.  44S: 
d  Me  1  2651.  ante. 

rrcoodj-ear  t.  Betts,  7  How.  Vr.  187:  Tbe  People  v.  King,  ft  U. 
.  100:  Gasper  v.  Bennet,  12  Id.  307. 
Vol.  II  — .'Jl 
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I  S682.  Tbe  auu«  —  exuniiutioii  of  dsbtor.  When  the  plun- 
tiff  proceeded,  tmdersection  239  of  the  Practice  Act,''*  to  examine 
hie  judgment  debtor  as  to  a  judgment  held  by  him  against  A., 
and  after  examination  obtained  an  order  to  apply  the  isajne  to 
the  judgment  of  the  plaintiff,  it  ae«nB  that  it  wag  not.  neceasary 
to  make  A.  a  party  to  the  proceeding.^ 

I  2588.  Th«  aaiDe  —  retuakl  to  obey  order.  A  commitment 
for  contempt,  tor  refusing  to  obey  an  order  of  the  court,  com- 
manding the  imprisonment  of  the  party  in  <:ontempt,  until  he 
shall  comply  witii  the  order,  should  set  forth  that  it  is  in  the 
power  of  the  party  to  comply.*" 

I  2084.  Tlw  wuno  —  pajmMtkt  to  shorlff.  After  the  issuing 
of  an  execution  against  property,  and  before  its  return,  auv 
person  indebted  to  the  judgment  debtor  mav  pay  to  the  ahcrilt 
the  amount  of  his  debt,  or  so  much  thereof  a-  itiay  be  uecessan' 
to  satisfy  the  execution.**  In  order  to  bnnf:  a.  party  within 
the  terms  of  this  section,  there  must  be  a  .judjiinent  and  an 
execution  thereon  against  propwty,  and  the  jiorsDn  making  the 
payment  must  be  indebted  at  the  instant  to  Imu  against  whom 
the  execution  runB,**  Where  the  plaintiff,  in  an  action  for 
personal  tort,  after  a  verdict  in  his  favor  ami  before  judgment, 
assigned  the  cause  of  action  and  verdict,  the  assignment  was 
void,  and  the  payment  by  defendant  to  the  eheriff  was  a  satis- 
faction of  the  judgment.^ 

f  S&8B.  The  same  —  ord«r  to  appear.  Th<-  judge  may  order 
debtors  of  the  judgment  debtor  to  appear  and  be  examined 
as  to  the  property  of  the  judgment  debtor  in  their  hands,**  and 
may  order  the  property  applied  on  execulion^'' 

I  2586.  Priority.  The  complainants  who  firet  filed  the  bill 
have  no  preference  thereby  over  the  other  Lireditors;  all  may 

MCal.  Code  Civ.  Pro.,  |  TIB;  we  Lewlr  v.  Clmmlwrlaln.  106  Cal. 
S2&;  High  V.  Bank  of  Commerce,  103  Id.  S2S. 
w  Adams  y.  Rackett,  7  Cal.  187. 
*>  Ex  parte  Cohen,  6  Cal.  318. 
81  CaJ.  Code  Olv.  Pro.,  I  716. 
a>  Brown  v.  AyreB,  83  Cal.  525;  81  Am.  Dec.  i-W. 
«•  Lawrence  v.  MartiD,  22  Cal.  173. 
B*  Cal.  Code  Civ.  Pro..  |  717. 
»  Cal.  Code  Civ.  Pro.,  f  718;  see  Hathavra;  r.  Bradj.  26  OaL 
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have  a  fro  rata  distribution.**  So,  with  one  of  numerons  bond- 
holders oi  a  corporation,  who  are  Becured  bj  a  mortgage  to 
trustees,  the  other  bondholders  are  entitled  to  come  in  for  their 
proportion  of  the  mortgaged  premises.^ 

I  S687.  Property  In  posflMHdon.  To  sustain  aa  order  that 
the  defendant  apply  property  in  his  possession  to  the  judgment, 
it  is  not  mough  that  he  has  it  in  his  posseBsion.  It  must 
appear  to  be  his  property.  If  the  contrary  appears,  the  remedy 
to  test  the  title  is  for  the  receiver  to  bring  action  for  the 
property," 

f  2088.  IMUf.  The  relief  to  be  granted  will  be  only  what 
on  the  whole  appears  due  to  plaintiff.™  For  the  relief  granted 
in  some  cases  turning  upon  the  special  circumstances  shown, 
see  the  cases  cited  in  the  note."* 

I  2S8B.  Relation  of  surety.  It  is  held  enough,  after  stating 
facts  to  show  the  relation  of  suretyahip,  to  aver  that  the  credit- 
or's suit  was  prosecuted  for  the  benefit  of  the  surety.*'  If  a 
surety  has  a.  counterbond  or  security  from  the  principal  debtor, 
the  creditor  will  be  entitled  to  the  benefit  of  it,  and  may  in 
equity  subject  such  security  to  the  satisfaction  of  the  debt,  so 
far  as  it  can  be  done  without  trenching  upon  the  rights  of  the 
surety  himself." 

f  2fi90.  Betnm  of  ezecntioii.  It  is  immaterial  that  the  return 
is  made  at  the  request  of  the  plaintiff.** 

M  Day  V.  WashlinrD,  2*  How.  3M. 

K  Martin  t.  Somerrllle  Water  Power  Co.,  27  How,  Pr.  161;  Pen- 
nock  v.  Coe.  23  How.  117.  - 

M  Rodman  v.  Henry,  17  N.  Y.  482. 

M  Bean  v.  Smith,  2  Mason.  252;  see  Burton  v.  Smith,  13  Pet  461. 
Under  tbe  settled  practice  of  courts  of  equity,  the  court  may,  on 
«  creditor's  bill,  adjust  equities  and  priorities  of  the  different 
classes  of  creditors,  as  represented  by  the  parties  then  before  the 
court    Morton  t.  Railway  Co..  79  Ala.  580. 

•0  Hagan  t.  Walker.  14  How.  29;  Green  v.  CrelKbtOD.  33  id.  90; 
OfcllTle  T.  Knox  Ins.  Co..  2  Black,  S39:  Adler  t.  Fenton,  24  How. 
407:  Colllnsoo  V.  Jackson,  8  Sawyer,  31S7:  Strayer  t.  Long,  83  V^ 
71.^ 

•1  Child  V.  Brace,  4  Palpe,  306. 

ea  Vsn  Orden,  AdmV,  v.  Durham,  35  Cal.  136. 

M  Forbes  t.  Waller,  25  N.  Y.  480. 
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t  8081.  Blgbta  of  crttdlton.  A  creditor  who  has  eih&osted 
hie  remedies  &t  law  can  attack  the  validity  of  an  assignment 
on  Uie  ground  of  fraud,  and  reach  by  a.  judgment  avoiding  the 
assignment  any  property  remaining  in  tiie  hands  of  his  as- 
signees, or  which  is  subject  to  their  control.^ 

f  2502.  Sole  ot  property.  Every  sale  of  property  and  pei^ 
Eonal  chattels  is  good  between  the  pailies,  and  can  not  be  at- 
tacked, except  by  a  creditor  who  has  recovered  judgment  and 
taken  out  execution  against  the  vendor,  which  has  been  re- 
turned, unsatisfied,  in  whole  or  in  part  —  with  the  single  statu- 
tory exception  of  an  attaching  creditor;  and  hid  remedy  being 
unknown  to  the  common  law,  he  must  show  aHirmatively  that 
his  attachment  has  been  properly  issued  under  the  statute, 
before  he  can  attack  the  sale.**  For  such  a  purpose  the  writ 
of  attachment,  coupled  with  proof  of  the  debt,  is  inadmissible 
in  proof,  without  introducing  the  affidavit  and  other  requieitea 
to  the  issuing  of  the  writ." 

I  2603.  Trastee,  who  U.  When  a  [larty  has  in  his  posses- 
sion or  under  his  control  any  money  or  other  thing  capable  of 
delivery,  which  being  the  subject  of  the  litigation  is  held  by 
him  as  trustee  for  another  party,  the  court  may  order  the  same 
to  be  deposited  in  the  court  or  delivered  to  such  party,  on  such 
conditions  as  may  be  just.*^ 

I  2SM.  Voluntary  cosToyaiic*.  A  voluntary  conveyance  of 
his  property  to  his  wife,  by  one  about  to  engage  in  a  business 
which  he  believes  may  subject  him  to  losses,  in  order  to  secure 
such  property  for  himseU  and  family  in  the  event  of  such 
losses,  is  fraudulent*  A  voluntary-  conveyance  made  in  per- 
formance of  previous  equitable  duty  to  convey,  in  pursuance 
of  an  oral  agreement  fully  performed  by  the  grantee,  can  not 
be  impeached  by  an  immediate  creditor  subsequently  recovering 
judgment.'*    A  conveyance  without  consideration,  made  to  de- 

M  Lawrence  v.  Bank  of  the  Repnbllc,  .1  Itoheri^on.  142:  and  hm 
Lawrence  v.  Bank  ot  the  Republic,  36  N.  V.  320-322. 
«6Thoraburg  v.  Hand,  7  Cal.  5M. 
»•  Id. 

V  CaJ.  Code  Civ.  Pro.,  f  572. 
as  Case  v.  Phelps,  39  N.  T.  16*. 
M  Djgert  T.  Remerschnlder.  32  N.  Y.  62Q.  -  ^ 
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Lad  the  creditors  of  the  grantors,  and  recorded,  is  valid  against 
nibsequent  purchaser  for  a  valuable  consideration.""* 

I  2tt8S.  wiiAD  action  11m.  Upon  the  question  how  far  a 
editor  must  have  proceeded  by  judgment  and  ezecntlon  ia 
rions  cases  before  he  can  maintain  a  creditor's  suit  in  equity, 
i  the  cases  cited  below.*"^  The  right  of  thie  action  is  con- 
led,  however,  to  the  judgment  creditor,^"*  for  his  own  benefit, 
he  may  unite  with  other  creditors  standing  in  the  same 
lation  with  himself,  and  whose  judgments  have  been  returned 
laatifiged.'*''  Mere  creditors  at  large  can  not  file  a  bill  to 
ich  the  assets  of  their  debtors.'**  A  creditor  whose  debtor 
imprisoned  in  the  state  prison  for  a  term  less  than  his  natural 
e,  may  sue  and  subject  the  property  of  such  debtor  to  the 
tisfaction  of  his  debt  during  the  t^-m  of  his  imprisonment."" 

f  0090.  Wliat  uMj  ba  raachsd.  In  Tennessee,  a  creditor 
lo  has  sold  his  debtor's  land  by  execution,  and  become  the 
rchaser  may,  by  bill,  undbr  the  Code,  §  4282  et  seq.,  sub- 
rt  to  the  satisfaction  of  the  residue  of  his  judgment  the 
nitable  interest  of  the  debtor  in  the  land  by  virtue  of  his 
;ht  to  redeem.'**  'Hie  question  was  reserved  whether  the 
n  of  the  plainttff,  acquired  by  filing  his  bill,  affects  the  right 
other  judgment  creditors  to  redeem.'*" 

100  Btepbens  v.  Morse,  47  N.  H.  S3Z. 

lOJ  Hagan  v.  Walker,  14  How.  29;  Green  v.  OrelBhton,  2B  Id.  BO; 

Uer  V.  Fenton,  24  Id.  407;  Jones  t.  Green,  1  Wall.  330^  United 

itea   T.    Sturges,    1    Paine,    525;    McGalniount    v.    Lawrenoe,    1 

fttehf.  332;  6  N.  Y.  Leg.  Obs.  206:  Howe  v.  Cobb,  3  McLean.  270. 

Lis  remedy   mar  still  be  pursued.     Hammond   v,   HudsMi   River 

Ml  A  Hacblne  Ca,  30  Barb.  398;  CaUln  v.  Donsbtj,  12  How.  Pr. 

7. 

■«  Reubens  v.  Joel,  IS  N.  T.  488. 

iM  Wakeman  v.  Grover,  4  Paige,  23;  Lentllhra  v.  HcrfTatt,  1  Edw. 

I.  461. 

10*  Benbens  v.  Joel,  18  N.  T.  488. 

m  Estate  of  Nerac,  36  Oal.  892;  95  Am.  Dec.  111. 

los  Weakley  t.  Cockrlll,  2  Tenn.  Ch.  316. 

i«Id.     Generally  speaking,  every  specie*  or  the  debtor's  pFop- 

ty  may  be  reached  on  a  credltor'a  bill.    See  Blair  v.  Smltb,  114 

d.  114;  6  Am.  St.  Rep.  S9S;  Pacific  Bank  v.  Robinson.  S7  Gal. 

0;  40  Am.   Rep.   120.     But  property  exempt  from   execution  can 

t  be  thns  reached.     Tracey  v.  Cover,  28  Ohio  St.  61;  Smitlle  v. 

iln,  90  N.  Y.  492.     But  the  complaint  need  not  allege  that  tbe 


gg  2fi97, 8698  forms  of  complaints.  24G 

1  8697.  Wlu)  nut7  aMigo.  One  partner  of  &  firm,  expressly 
or  bj  implication  sole  manager,  hie  partnere  being  absent,  ma; 
assign  firm  property  in  trust  for  benefit  of  creditors."*  A  gift 
by  a  husband  to  a  wife,  made  when  he  is  free  from  debt,  c&ti 
not  be  impeached  on  the  ground  of  debte  uubsequently  con- 
tracted,'** In  a  complaint  in  a  oreditor'a  action  seeking  to 
set  aaide  a  conveyance  as  fraudulent,  an  allegation  that  a 
grantee,  debtor's  wife,  gave  no  consideratiuD  for  the  premises 
conveyed  to  her,  and  that  the  whole  cunsideratioa  came  from 
her  husband,  is  a  sufficient  allegation  of  bad  faith  or  fraudulent 
int«nt  on  ha-  part.'" 

I  2B08.  Who  may  au*.  A  creditor  having  obtained  judg- 
ment against  a  debtor  may  bring  suit  in  aid  of  execution.'"  A 
creditor  can  not  avoid  an  aasignment  merely  on  the  ground 
that  it  contains  a  provision  which  is  illegal,  if  such  provision 
tends  to  his  benefit;  he  must  show  himself  injured  thereby."* 
Mere  creditors  at  large  can  not  file  a  bill  to  reach  the  assets 
of  their  debtor,  and  no  distinction  exists  between  simple  con- 
tract creditore  of  an  individual  and  those  of  a  corporation."* 
And  even  a  general  creditor's  bill  is  not  maintainable  by  a 
creditor  at  large.*"  A  sheriff  can  not  institute  a  creditor's 
suit  to  reach  the  proceeds  of  the  assigned  property,  that  they 
may  be  applied  on  an  execution  in  his  hands.'"'  Creditors  of 
an  indebted  corporation  are  entitled  to  the  aid  of  a  court  of 
equity  against  such  corporation  and  its  debtors.'"  A  surety 
prf^wrty  was  subject  to  execution.  If  not  subject  to  execution, 
tbat  fact  may  be  pleaded  as  matter  of  defense.  Slagle  v.  Hoover, 
187  Ind.  814. 

VM  Forbes  v.  Bcannell.  18  Cal.  242. 

It*  Phillips  V.  Wooster,  3  Abb.  Pr.  (N.  8.)  475. 

110  Newman  t.  Cordell,  43  Barb.  448. 

111  Hendricks  v.  Boblnson,  2  Johns.  Gli.  283:  see,  also,  aa  to 
who  may  sue,  §  2562,  otUe;  SulUvan  v.  Miller.  106  N.  T,  635;  Forde 
V.  Exempt  Fire  Co.,  SO  Cal.  299;  FrotbUigham  t.  Hodeupyl.  IS 
N.  Y.  Supp.  341. 

iia  Fox  V.  Heatb,  16  Abb.  Pr.  163. 

lis  Miller  T.  Earle.  24  N.  T.  110;  Dnnlevy  v.  TallmadKC,  42  Id. 
457;  Coope  v.  Bowles.  42  Barb.  87;  Field  v.  Huot,  'M  How.  Pr. 
463;  Hunt  v.  Chapman,  IS  Abb.  Pr.  434. 

iMDunlevy  v.  TallmadKe,  32  N.  ¥.  457;  reverslDg  Fassett  v. 
Tallmadge.  18  Abb.  Pr.  48. 

lis  Lawrence  v.  Bank  of  the  Republic,  35  N.  Y.  320;  reverBlng 
8.  C,  3  not>ertson,  142. 

lie  OsUvle  V.  Knox  Ins.  Co.,  2  Black.  531>. 
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Kinat  whom  ajndgmeiit  is  rendered  may  maintain  tlua  actioa 
thont  first  paying  the  debt"^ 

I  0008.  XTpon  ■  JtutlM'fl  Jadgmuit. 
Form  No.  S9T- 
[TiTLK.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  tho   day  of   ,  18..,  at 

,  before  J.  P.,  a  justice  of  the  peace  in  and  for 

e  town  of  ,  county  of   ,  in  this 

lie,  the  plaintiff  recovered  a  judgment,  which  was  duly  given 

'  said  justice  against  the  defendant,  for dollars 

jnages  and  dollars  costs  in  an  action  wherein 

is  plaintiff  was  plaintiff,  and  the  defendant  herein  was 
fendant. 

II.  That  on  the  day  of  ,  18..,  a 

anscript  of  the  same  was  filed  and  docketed  in  the  office  of 

e  clerk  of  the  county  of ,  in  this  state  [in  which 

unty  the  defendant  then  resided]. 

ni.  That  on  the day  of ,  18. .,  an 

:ecation  was  duly  issued  upon  the  said  judgment  against  the 
'operty  of  the  defendant,  and  addressed  to  the  sheriff  of  said 
, county. 

[Continue  as  in  last  form.] 

I  2600.  AU*g«iti(iii  wh»re  dabtor'a  resldanM  im  unknown. 
Form  No.  sgS. 

That  on  the day  of ,  18 . . ,  an  execn- 

on  was  issued  upon  the  said  judgment,  against  the  personal 
id  real  property  of  the  defendant,  to  the  sheriff  of  said 

county,  in  which   county  was  the  defendant's 

st  known  residence  within  this  state,  his  residence  at  the  time 
'  said  execution  being  unknown  to  the  plaintiff,  and  not  aa- 
irtainable,  tiiough  the  plaintiff  made  diligent  inquiry  thwefor. 

I  S601.  Docketing  of  JndBmant.  The  docketing  of  justices' 
idgmcnte  must  be  averred,  and  an  execution  against  real  as 
ell  as  personal  property  issued  and  returned  unsatisfied."" 
he  filing  of  a  transcript  of  a  judgment  docket  of  a  District 
iiTStnmp  T.  Hogera,  1  Ohio,  533;  Honiey  v.  Heath,  R  Id.  353; 
[cConneU  v.  Scott,  15  M,  401;  45  Am.  Dec.  683;  Hale  v.  Wetmore, 
Ohio  St  600;  Brannan  t.  Smith,  2  Disney,  436. 
iisOriwen  t.  Hndaon,  IS  N.  X.  161. 
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Court  with  the  recorder  of  any  other  county  makea  it  a.  liea 
upon  the  real  estate  in  that  county,  but  it  doeb  not  make  it 
a  judgment  of  the  District  Court  of  tliat  county."^  It  is  the 
duty  of  the  county  clerk,  as  such,  and  not  tliu  clerk  of  the 
Difltrict  Court,  as  such,  to  issue  execution.  District  Courts 
have  no  power  to  issue  writs  of  assistance  in  caiM;s  of  sales  upon 
judgments  rendered  by  justices  of  the  peace  or  other  District 
Coorts.  It  becomes  a  lien  upon  the  debtor's  real  property  in 
that  county  for  two  years  from  the  date  of  the  filing,  notwiUi- 
standing  a  lien  by  virtue  of  the  same  judgment  has  previously 
existed  and  expired  by  lapse  of  time  in  another  county.**' 

I  P60S.  Ag«lnat  debtor,  to  re*eb  dmnuidB  due  him  from  third 

Form  No.  5pp. 
[TlTLK.] 
The  plaintiff  complains,  and  alleges: 

I.  [Allege  rendition  of  judgment.] 

II.  That  on  the day  of 18. .,  said 

judgment  was  docketed  in  the  office  of  the  clerk  of  said  county, 

and  on  the day  of  18 . , ,  a  transcript 

thereof  was  filed,  and  the  said  judgment  was  docketed  in  the 
clerk's  office  of  the  county  of  , . ,' ,  in  this  state. 

III.  Tliat  on  the day  of  ,  18. .,  an 

execution  was  issued  upon  the  said  judgment  against  the  per- 
sonal and  real  property  of  the  defendant,  to  the  sheriff  of  said 

county,  in  which  county   the   defendant  then 

resided. 

IV.  That  the  said  execution  was  returned  by  said  sheriff 
wholly  unsatisfied. 

V.  ITiat  before  the  commencement  of  the  action,  and  after 
the  indebtedness  had  accrued  upon  which  said  judgment  was 
obtained,  the  defendant  was,  and  for  several  years  previous 

thereto  had  been,  engaged  in  mercantile  business  at , 

California,  and  as  the  plaintiff  is  informed  nnd  believes,  various 
persona  became  indebted  to  him  to  a  large  amount,  and  that 
the  defendant  had,  at  the  time  of  the  commencement  of  this 
action,  moneys  due  him  to  a  large  amount,  to-wit,  to  an  amount 
not  less,  as  plaintiff  is  informed  and  believes,  than 

ii»  People  V.  Doe.  31  0«1.  280. 

lao  DoDoer  v.  Palmer,  28  Cal.  40;  tee  Oal.  Code  Civ.  Pro.,  H  807- 
900. 
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ollan,  a  considerable  portion  of  which  aoe  evidenced  by  ch&rgea 
a  his  books  of  account,  which  the  said  defendant  refu«ics  to 
irodnce,  or  allow  to  be  examined  by  or  on  behalf  of  the  plain- 
iff;  and  the  plaintiff  is,  therefore,  unable  to  specify,  and  can 
ot  learn,  and  does  not  know,  the  particular  items  or  umount 
f  said  indebtedness,  or  the  names  of  the  several  persons  from 
'hom  the  same  are  due;  but  ia  informed  and  believes  that 
3veral  of  them,  owing  defendant  in  the  aggregate  a  sum  not 

WB  than   dollars,  reside  at   ,  and 

re  solvent  and  able  to  pay  the  respective  demands  against  them. 
Wherefore  the  plaintiff  demands: 

1.  That  the  said  defendant  be  adjudged  to  apply  to  the  pay- 
lent  of  said  judgment  and  interest  thereon,  together  with  the 
oats  of  this  action,  said  property,  debts,  chosee  in  action,  and 
qnitable  interests  belonging  to  him,  or  held  in  trust  for  him, 
r  in  which  he  is  in  any  way  or  manner  beneficially  interested. 

2.  "Riat  he  be  enjoined  from  selling,  transferring,  or  inter- 
mng  with  said  property,  debts,  things  in  action,  and  equitable 
iterests. 

3.  That  he  be  prohibited  from  making  an  assignment,  or 
onfessing  any  judgment  to  enable  other  creditors  or  persons 
a  obtain  a  preference  over  plaintifl,  or  to  take  any  portion  ot 
efendant's  property. 

4.  That  a  receiver  be  appointed  of  all  said  property,  equitable 
iterests,  things  in  action,  and  effects  of  the  said  defendant, 
nd  that  said  defendant  be  directed  to  execute  to  him  an 
ssi^ment  thereof,  and  that  said  recover  sell  or  otherwise 
ispose  of  the  same,  and  convert  the  same  into  money,  as  soon 
i  may  be,  and  apply  so  much  of  the  proceeds  thereof  as  may 
e  necessary  for  that  purpose  to  tlie  payment  of  the  plaintifra 
ud  debts,  with  interest  and  costs  of  this  action. 

f  IMOS.  AgKlnat  debtor  uid  bis  tnurtM  —  to  i«acb  trovt  fund 
r  IneoaM. 

Form  No.  600. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  [Allege  judgment,  execution,  and  return.] 

II.  That  the  defendant  [A.  B.]  is  the  beneficiary  under  a 
rust  created  by  deed  heretofore  executed  by  him,  of  which  a 
spy  is  hersto  annexed,  marked  "  Exhibit  A." 
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III.  That  the  fund,  consiBting  of  about doUan, 

IB  DOW  in  the  handa  of  the  defendant  [C.  D.]  as  trustee,  and 
the  defendant  [A.  B,]  U  entitled  to  receive,  and  does  receiTe, 
annaally,  the  sma  of dollars  therefram. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  defendante  be  enjoined  respectively  from  paying 
over  and  from  receiving  said  fund,  and  that  the  same  be  applied 
to  the  satisfaction  of  the  plaintiff's  judgment  and  interest,  and 
the  costs  of  this  action.™ 

(  360^  Action  to  snforo*  tnut.  An  action  by  a  creditor 
to  enforce  the  trust  which  is  raised  by  the  atatut«  in  favor  of 
the  creditor  of  a  person  paying  the  conaideratujti  of  a  purchase 
of  land  conveyed  to  a  third  person,  is  not  an  arbitrary  credit- 
or's suit  within  tiie  rule  that  the  legal  remedy  must  first  be 
eihausted."*  A  court  of  equity  will  enforce  a  trust  against 
all  penons,  who  with  notice  of  tiie  trust  came  into  the  pos- 
seeeion  of  the  trust  property,  in  the  same  manner  and  with  the 
like  effect  as  against  the  original  trustee." 

I  S80B.  Fartnar  aa  trtutao.  If  two  partners  are  embarrassed 
with  debts,  and  one  executes  a  deed  to  th&  other  absolute  on 
its  face,  with  a  consideration  expressed,  of  both  his  individual 
and  partnership  property,  for  the  purpose  of  raising  money, 
by  mortgaging  the  same,  to  pay  the  debts  of  the  firm,  there 
ia  no  express  trust,  nor  does  a  trust  arise  by  implication  ot 
law."* 

§8606.  Fropnty  held  In  troat.  Property  held  in  trust  for 
,  a  debtor,  and  for  his  benefit,  or  arising  out  of  a  fund  proceeding 
from  a  third  person  in  trust,  to  secure  to  the  debtor  personally 
a  support,  can  not  be  reached  or  taken  by  a  judgment  creditor, 
by  means  of  proceedings  supplementary  to  execution.""  The 
provisions  of  section  297  of  the  New  York  Code  were  never 
intended  to  be  applicable  except  to  a  case  where  it  is  clearly 

la  See  Scott  v.  Nevlue,  6  Duer,  872;  Sllllck  v.  Mason,  2  Bnrb. 
Ch.  7fl;  Havens  v.  Heal^,  15  Barb.  296;  Cruger  v  .lunps,  18  m.  467; 
Bramhall  v.  Ferris,  14  N.  T.  41;  67  Am.  Dec.  113. 

ilSMcCartnej  v.  Boetwick,  82  N.  Y.  53;  and  ^ce  Nntlonnl,  etc.. 
Bank  T.  Wetmore.  124  Id.  341. 

la  Latbrop  v.  Bampton.  31  Cal.  17;  89  Am.  Dee.  141. 

iM  Bnrt  v.  Wilson.  28  Cal.  632;  87  Am.  Dec.  142. 

las  Locke  v.  Mabb«tt.  2  Ke^es,  46T;  Fort«r  v.  Lee.  8&  Tenn.  78X 
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itablielied  or  is  admitted  that  the  part;  upon  whom  the  order 
to  be  made  has  in  his  hand^  property  of  the  judgment  debtor 
r  ia  indebted  to  him.  If  these  facta  are  not  established,  the 
roper  conise  is  to  appoint  a  receiver,  with  leave  to  sue  in 
juity,  to  ascertain  if  there  be  anj  surplus  by  an  accounting."* 
.  trustee  can  not,  by  mingliiig  moneys  with  other  funds, 
lange  his  character  from  Uiat  of  trustee  to  that  of  mere 
Bbtor.»" 

f  9607.  Btal*  tnurt.  Courts  of  equity,  acting  on  their  own 
iherent  doctrines  of  dlBcooraging,  for  the  peace  of  society, 
atiqu&ted  demands,  refuse  to  interfere  in  attempts  to  establish 

stale  trust,  except  where  the  truat  is  clearly  eetablighed,  and 
10  facts  have  been  fraudulently  and  auccesafully  concealed  by 
le  trustee  from  the  knowledge  of  the  cestui  que  trusl.*^  A 
ilid  declaration  of  trust  as  to  lands  held  for  the  use  of  another 
tay  be  made  at  any  time,  and  does  not  necessarily  have  to  be 
lade  at  the  time  of  the  creation  of  the  trust.*" 

f  S608.  Agaliut  debtor,  Beekln;  to  Mt  aaldo,  aa  fraudnleiLt, 
mnsfar  of  hla  ««Hts  to  a  third  parBoa  for  aot«,  tb*  ILOt»  aaaign«d 
IT  beiuflt  of  cr«dltan. 

Form  No.  6ot. 
[TiTLB.] 

The  plaintiff  complains,  and  allies: 

I,  II,  and  in.  [Allege  judgment  and  issue  and  return  of 
cecution,  as  in  previous  forms.] 

IV.  That  on  the day  of ,  18. .,  said 

.  B.  was  a  merchant  doing  businees  at ,  and  was 

Msessed  of  [designate  aeseU]. 

T.  That  on  that  day,  and  after  the  indebtedness  for  which 
16  plaintifTs  judgment  was  recovered  bad  accrued,  the  said 
jfendant  A.  B.,  in  contemplation  of  and  with  full  knowledge 
f  his  insolvency,  made  a  pretended  sale  of  his  said  stock  to 

■as  Locke  v.  Mabbett,  2  Keyee,  4.n7. 

mounter  v.  Janes,  9  Cal.  643.  The  fact  that  the  propertr 
tttght  Is  a  tmit  fund  Interposea  no  obstacle  In  subjecting  It  to 
le  satisfaction  of  the  Judgment,  when  the  fund  was  created  bj 
le  debtor  blmBelf,  and  the  fund  sought  to  be  reached  baa  risen 
'om  the  sale  of  his  own  property.  Hexter  v.  Clifford,  6  Col.  168; 
ickaon  v.  Vonzedlltis,  136  Mfltw.  Wi. 
iM  Badger  v.  Badger,  2  Wall.  tfT. 
ue  Blme  v.  Howard,  4  Nev.  473. 
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the  defendant  C.  D.,  then  a  clerk  in  his  employ,  and  took  in 
payment  therefor  his  promissory  not«  having  several  months  to 
run,  but  for  what  exact  amount  the  plaintiff  does  not  know 
and  can  not  state. 

VI.  That  the  plaintiff  C.  D.  waa  and  is  wholly  irreeponaible 
and  insolvent,  and  has  no  means  of  paying  his  said  note,  except 
such  moneys  as  he  may  derive  from  the  sale  of  the  property 
traoaferred  to  him  as  aforesaid. 

VII.  That  thereafter  and  on  the  said  day  the  said  A.  B. 
executed  and  delivered  to  the  defendant  E.  F.  an  instrument 
in  writing,  of  which  tlie  following  is  a  copy  [copy  luisignment  J . 

VIII.  That  the  property  so  assigned  is  of  the  value  of  about 
dollars. 

IX.  That  the  said  note  of  the  said  C.  D.,  and  the  said  as- 
signment to  E.  F.,  were  intended  by  each  and  all  of  the  sfore- 
eaid  defendants  to  be  one  transaction,  and  were  in  fact  one 
transaction,  and  were  intended  for  the  pur^iose  of  delaying, 
hindering,  and  defrauding  the  creditors  of  said  A.  B.,  by  put- 
ting it  out  of  the  power  of  such  creditors  tu  reach  the  stock 
and  assets  of  the  said  A.  B.;  that  such  suite  and  assignment 
were  not,  nor  was  either  of  them,  followed  hy  immediate  and 
continued  change  of  possession;  that  ever  since  the  said  sale 
and  assignment  and  up  to  the  present  time,  the  said  property 
has  remained  in  the  actual  possession  and  under  the  control 
of  the  said  A.  B.,  who  has  retained  possctision  and  control 
thereof  under  the  pretense  that  he  ia  agent  of  said  C.  D. 

X.  That  the  defendant  A.  B,  has  not  any  |)roperty  other  tiian 
that  embraced  in  the  sale  and  assignment  aforesaid,  out  of 
which  the  execution  aforesaid  could  be  satiKfietl  in  whole  or  in 
part,  and  that  unless  the  said  property  can  he  applied  to  the 
payment  of  said  judgment,  the  same  must  remain  wholly  un- 
paid. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  said  sale  by  the  defendant  A.  B.  to  the  said 
C.  D.  and  said  assignment  by  the  defwidant  A.  B.  tn  *he 
defendant  E.  P.,  may  each  be  declared  fratidntent  and  void 
as  against  this  plaintiff. 

3.  That  a  receiver  of  all  the  property  and  offeets  of  the  said 
A,  B.,  which  he  had  at  the  time  of  the  said  sale  to  the  defendant 
C.  T).,  or  at  any  time  thereafter,  be  appointed. 
'  3.  That  the  defendants  0.  11,   and  E.   F.   he  adjudged   to 
account  for  all  the  property  received  by  them  under  either  the 


253  creditors'  suits  §§  2609-2611 

sale  or  asaignmeDt  aforesaid,  and  for  all  proceeds  arising  from 
the  sale  thereof,  and  deliver  the  same  to  bucIi  recover. 

4.  That  the  defendants  be  in  the  meantime  enjoined  from 
disposing  of  any  of  said  propa^y,  or  paying  awa.y  any  of  the 
proceeds  thereof,  or  in  anywiee  interfering  therewith. 

fi.  That  the  said  receiver  be  directed  to  sell  the  said  prop- 
erty, or  so  much  thereof  a&  may  be  necessary,  and  to  pay  out 
of  the  proceeds  of  said  property  the  judgment  aforesaid,  and 
the  costa  and  expenses  of  this  action,  and  hold  the  balance 
subject  to  the  order  of  this  court. 

{  2eoe.  AUagatlon  wb«r*  Talne  of  «aa«ta  ia  not  BaflciMit  to 
Mtlafy  til*  d*bt. 

Form  No.  6oi. 

That  assets  to  the  value  of     dollars  have  been 

delivered  by  the  executor  to  the  next  of  kin  of  the  deceased, 
but  the  value  of  said  assets  so  delivered  is  not  snfBcient  to 
satisfy  the  plaintiff's  demand."" 

I  2610.  Eqnltabl*  amMta.  To  maintain  a  creditor's  bill  in 
chancery,  in  order  to  reach  equitable  assets  which  are  alleged 
to  have  been  fraudulently  conveyed  it  is  not  sufficient  simply 
to  aver  that  the  conveyance  was  fraudulent,  but  facts  and  cir^ 
cumBtances  must  be  set  forth  which  will  reasonably  sustain  the 
theory  of  the  bill.'"  A  nonnegotiable  chose  in  action  can  not 
be  impeached  in  the  hands  of  an  innocent  assignee  by  the 
creditors  of  those  making  such  chose  in  action."' 

I  2611.  Agiinat  heir,  for  debt  of  ancMtor. 
Porm  No.  60s. 
[Title.]  i 

The  plaintiff  complainB,  and  alleges: 

I.  [Allege  facts,  showing  debt  of  ancestor  due,  and  still 
unpaid.] 

II.  That  on  the   day  of   ,  18..,  at 

,  said  A .  B.  was  owner  in  fee  of  certain  property 

hereinafter  described,  and  that  on  the  same  day  said   A.  Ti. 

iMiD  a  Mil  aKaJnxt  a  fraudulent  grantee  of  a  deceaned  pernon 
tt  is  not  neceflflary  to  avtr  a  dendency  of  the  personal  Mitatp  of 
the  deceased:  It  Ik  eufflclent  to  aver  the  fraud  and  the  waste  of  the 
pergonal  assets  by  such  grRntPf,  who  was  also  the  personal  repre- 
sentative.   Mcl.anchlin  v.  Bank  of  Potomac.  7  How.  220. 

i»i  Kinder  v.  Mary.  7  Cnl.  207. 

iw  Wright  T.  Levy,  12  Cal.  257. 
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died  intestate;  aod  that  more  than years  before 

this  action,  to-wit,  on  tiie day  of >  IS  - '  > 

letters  of  ad  mini  strati  on  upon  the  estate  of  said  A.   B.  were 

issued  by  the  Probato  Court  of county,  in  this 

state,  appointing  one  C.  D.  adrainiBtrator  of  all  the  goodc, 
chattels,  and  credits  of  said  deceased. 

III.  That  the  defendant  is  the  soie  heir  of  said  deceased, 
and  that  the  following-deacrihed  premises  descended  from  de- 
ceased to  him  as  such  [description  of  premises]. 

IV.  That  the  personal  assets  of  said  A.  B.  were  Dot  sufficient 
to  pay  and  discharge  the  plaintifTs  demand. 

Wherefore  plaintiff  demands  judgment: 

1.  That  said  premises  be  sold,  and  the  sum  of 

dollars,  with  interest  thereon  from  the day  of , 

18. . ,  together  with  costs  of  this  action,  be  paid  to  the  plaintiff 
out  of  the  proceeds  thereof.'" 

I  2612.  Allagratloa  whsra  hair  or  darlM*  ha«  ntianed  tha  land. 
Form  No.  604. 

That  on  the  day  of  18. .,  the  de- 
fendant conveyed  the  said  premises  to  one  G.  H.,  and  that 
the  premises  so  conveyed  by  him  were  rrnsonably  worth 
dollars. 

f  2818.  Euantial  *ll«g«tlona.  It  is  not  necessary  to  aver 
a  debt  due  in  the  ancestor's  lifetime."**  The  premises  should 
be  described  with  reasonable  certainty.*"  And  if  the  plaintiff 
IS  unable  to  ascertain  the  description  of  the  lands  which  have 
been  inherited,  the  fact  should  be  stated.'"  In  suing  tho  heirs 
and  devisees  jointly,  it  must  be  averred  that  the  real  estate 
descended  is  insufficient.'"     It  must  be  ehowr  that  the  personal 

isaThe  circnmstaDceB  pennlttlng  euch  an  ai^iiwi  conld  rnrelj-. 
\t  ever,  arise  In  California  See  j  1493,  Code  Civ.  Pro.  The  BUbj*H-t 
of  the  Uablllt;  of  belra  le  treated  In  Van  Dnsen  v.  Brower,  B  Cow. 
60:  Whltaker  v.  Young,  2  td.  568;  Schermerhoni  v.  Barhjdt.  a 
Paige,  28;  and  see  Jackson  v.  Hoag,  6  Jcriinfl.  5B:  I'urdy  ».  Doyle. 
1  Paige.  RQ8. 

»M  Parsons  v.  Pareons,  R  Cow.  478. 

i»  Sharp  V.  Sharp.  3  Wend.  278. 

iM  Parsons  v.  Bowne.  7  Paige,  354. 

IB7  Schermerhom  v.  Barhydt,  8  Paige,  aS.  To  similar  pffect, 
WambsuKb  v.  Qatpa,  1  How.  App.  Cas,  2i7;  afflrmlng  8,  O.,  11 
Paige,  606. 
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asets  of  the  deceased  were  ineafficient  to  dischitrge  the  debt, 
efore  the  real  property  can  be  reached.**"  But  where  the  de- 
mdant  is  not  sued  as  heir,  but  on  a  special  promise,  no  aver- 
lent  of  assets  is  neceesary.***  The  special  facts  on  which  the 
laintiff's  right  to  recover  depends  should  be  alleged,*** 

1  8614.  Joinder  of  putlM.  The  heire  and  personal  rapre- 
mtativefi  can  not  be  joined.***  The  defendant  can  not,  in 
ne  count,  be  charged  both  as  heir  and  as  next  of  kin.*** 

f  801B.  AgaluBt  next  of  kin  for  debt  of  ftneestor. 

Form  No.  60$. 
[Tttlb.] 
The  plaintiff  complains,  and  alleges: 

I.  [Allege  cause  of  action  and  show  debt  still  unpaid.] 

II.  That  on  the   day  of   ,  18. .,  at 

,  said  A.  B.  died  intestate;  and  that  on  the 

ay  of ,  18. .,  letters  of  administration  upon  the 

state  of  said  A.  B.  were  granted  to  C.  D.  by  an  order  made 

y  the  Superior  Court  of  the  county  of ,  in  this 

bate,  appointing  said  C.  D.  administrator  of  the  estate  of  said 


III.  That  before  the  commencement  of  this  action  said  ad- 
linistrator  paid  over  assets  of  the  estate  to  the  defendant,  who 
I  one  of  the  next  of  kin  of  the  deceased,  amotinting  to  the 

im  of dollars. 

[Deuand  op  Judgmknt.] 

1  Seie.  Againrt  legntee  for  deW  of  decedent. 
Form  No.   6o6. 
[TiTLB.] 
The  plaintiff  complains,  and  alleges: 

I.  [Allege  cause  of  action,  and  show  debt  still  unpaid.] 

II.  That  on  the   day  of   ,  18..,  at 

said  A.  B.  died,  leaving  a  last  will  and  testa- 

lent  by  which  one  C.  D.  was  appointed  sole  executor  thereof, 
ad  that  on  the   day  of   ,  18..,  said 

iM  Roe  T.  Sweze^,  10  Barb.  247;  MerseMau  v.  Kyenin.  3  N.  T.  Ml. 
iMEltIng  V.  VanderllDK,  4  Jobno.  237. 

i«Gere  v.  Clark,  6  Hill,  350;  and  see  Meraereau  v.  RyersB,  3 
I.  Y.  281. 
1*1  Stuart  V.  KlBsam.  11  Barb.  271. 
i43  0ere  t.  CUrk,  6  Bill,  350. 
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will  was  duly  proved  and  admitted  to  probate  in  the  Superiur 

Court  of county,  in  this  Bt&te,  and  letters  leata^ 

mentary  were  thereupon  issued  to  said  C.  D.  by  said  Superior 
Court. 

III.  That  by  said  will  the  said  A.  B.  bequeathed  a.  legacy  of 
dollars  to  the  defendant. 

IV.  That  before  the  commencement  of  this  action  said 
executor  paid  over  to  the  defendant,  as  such  legatee,  the  amount 

of  said  legacy    [or dollais,   being   part   of  said 

legacy],  out  of  the  assets  of  said  estate. 

[Demand  of  JuDGUBNt.] 

A  creditor's  bill  to  compel  the  applicatitm  of  real  and  per- 
sonal property  which  an  executrix  in  her  owji  individual  name 
conveyed  to  a  trustee,  to  the  payment  of  a  jmlgment  recovered 
against  her  as  executrix  is  fatally  defectire.  wliere  there  is  no 
averment  that  any  portion  of  such  property  formerly  belonged 
to  the  testator's  estate,  or  was  derived  directly  or  indirectly  from 
it,  or  from  the  proceeds  of  it'** 

Its  Ferguson  v.  Yard,  IM  Penn.  St.  68& 


CHAPTER  n. 

rOB   DISSOLUTION   OF   PABTNBB8HIP. 

I  S61T.  Common  form. 

Form  No.  6oj. 
[TiTLB.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of    ,   18. .,  at 

,  he  entered  into  partnership  with   defendant, 

ider  an  agreement  [of  which  a  copy  is  b»«to  annexed,  marked 
Exhibit  A."] 

II.  That  on  the day  of  ,  18. .,  the 

tfendant  took  exclusive  possession  of  the  partnership  l>ooks 
id  stock,  and  ever  since  has  prevented  the  plaintiff  from  having 
cess  to  the  same,  or  from  participating  in  any  manner  in  the 
kftnership  business  [or  state  any  facts  constituting  a  breach  of 
e  a^eement]. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  ^e  said  partnership  be  dissolved. 

8.  That  a  receiver  of  the  property  thereof  be  appointed  with 

e  usual  powers. 

3.  That  the  defendant  be  restrained  by  injunction  from  inter- 
ring with  the  said  property. 

4.  lliat  the  same  be  applied,  first,  to  the  payment  of  the 
.rtnership  debte;  and  the  remainder  be  divided  between  the 
rtiee,  according  to  their  respective  rights.' 

I  2618.  Accoontinff.  When  a  partner  is  entitled  to  a  dis- 
lution,  the  taking  of  an  account  is  necessary,  and  follows  as 
matter  of  course.'  Claim  for  partnership  accounting,  and  a 
lim  against  a  third  party  fraudulently  holding  part  of  part- 
rship's  property,  may  be  united.'  Generally,  the  account 
Qst  be  taken  from  the  beginning  to  the  end  of  the  partnership. 

>  Tlie  prayer  te.  of  course,  chaaged  to  suit  tbe  facts  In  each 
ae. 

1  Cottle  V.  Lettcb,  S5  Cal.  434. 
>Wade  T.  Rnsber,  4  Bosw.  587. 
Vol.  11  —  33 


gg  3619,  8620  FORMB  of  cohplaikts.  25& 

But  if  there  has  been  a  partial  settlement  between  the  partners 
themseivee,  that  fact  may  be  proven  in  the  action,  and  if  proven, 
the  settlement  will  be  considered  valid  as  botwceu  the  partners 
themBelves,  unless  it  is  assailed  on  the  ground  of  mititake,  error, 
or  fraud.  If  there  be  no  valid  objection  to  the  settlement,  it  is 
conclueive  upon  the  partners,  as  far  as  it  goes,  and  leaves  open 
only  the  unsettled  portions  of  the  account*  In  an  action  tor 
an  accounting  between  a  partner  and  the  assignee  of  his  copart- 
ner's int«%et  in  the  firm  assets,  the  partnur  whose  individual 
interest  has  been  sold  is  an  indispensable  }jarty,  although  he  is 
out  of  the  stat«,  and  his  whereabouts  unlinown.'' 

i  2dl9.  Ad-vene  procMdlngs  by  creditoTs.  Where  one  part- 
ner has  filed  his  bill  for  a  dissolution  of  partnership  and  the 
appointment  of  a  receiver,  until  a  dissolution  has  been  judicially 
declared,  and  a  receiver  ordered  to  make  a  pro  rata  distribution 
of  the  assets  among  the  creditors,  they  are  not  prevented  from 
resorting  to  adverse  proceedings,  and  thereby  gaining  a  prefer- 


I  8620.  Alle^tion  of  partnraahip  and  Indebtedness.  Part- 
nership must  be  proven  like  any  otJier  fact,  and  nan  not  be 
established  by  mere  surmise  or  innuendo.^  In  a  proceeding  for 
the  settlement  of  partnership  accounts,  a  petition  which  does  not 
show  the  existence  of  the  partnership,  and  did  not  contain  any 
etatem«it  of  the  account  by  the  plaintiff,  nor  ask  for  a  statement 
by  the  defendant,  was  held  defective,*  An  indebtedness,  how- 
ever, must  be  averred,  and  if  denied,  proved."  But  the  com- 
plaint need  not  set  out  the  defendant's  ai^ts  and  cnnduct  in 
detail."  It  need  not  show  that  the  defendant  over  had  any  por- 
tion of  the  firm's  property  in  his  possession,  if  it  avers  that  the 
plaintiff  has  paid  out  money  for  the  firm  and  lliat  the  defen'hirt 
has  refused  to  settle  with  him  therefor."     But  a  mere  desire  of 

*  8tr«tch  V.  Talmadge.  66  CbI.  610. 

a  Wrigbt  T.  Ward.  66  Cal.  52S. 

<  Adams  T.  Baehett,  7  Gal.  187;  Adams  t.  Woods,  8  Id.  1B2:  68 
Am.  Dec.  313;  8.  C.  9  Cal.  24;  Naglee  v.  Lrman,  14  Id.  4B0. 

T  Hudson  ▼.  Simon.  «  Cal.  468. 

s  Pope  V.  Salsman.  36  Mo.  362. 

■  Hunt  V.  Oorden,  52  Mass.  104. 

10  Holladay  t,  Elliott.  8  Oreg,  340;  CarUn  v.  Donegan,  15  Kan. 
495. 

II  Cnrlln  v.  DoaeKsn,  15  Kan.  406. 
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one  of  the  partnerB  is  not  EuDicient  to  authorize  the  court  to 
decree  &  ctiEsolution  of  the  same,  but  cause  must  be  showa.'^ 

i  8021.  Books  of  putuMvhip.  The  books  of  a  liquidating 
partnership  are  in  the  quasi  possession  of  the  law,  and  must  be 
placed  in  the  hands  of  a  receiver  in  all  circumstances.^ 

I  0628.  Corporationa.  In  New  York,  a  complaint  which  asks 
for  a  receiver  of  the  property  of  a  corporation  which  is  sued, 
without  asking  for  its  dissolution,  and  for  an  injunction  against 
its  trustees,  without  making  them  parties,  or  even  stating  who 
they  are,  is  defective  and  demurrable.**  In  California,  the  in- 
voluntary dissolution  of  corporations  is  provided  for  by  the  Code 
of  Civil  Procedure,*"  and  the  voluntary  dissolution  by  the  same 
Code.'"  A  college  corporation  may,  at  common  law,  dissolve 
itaelf  by  a  suirender  of  its  franchise  and  the  transfer  of  its 
corporate  property  by  proper  proceedings.*' 

I  ftd28.  Correcti&K  arrors,  A  court  of  equity  may  correct 
errors  in  the  settlement  of  partnership  affairs,  where  they  arise 
from  misrepresentations  innocently  made  by  one  lii  more  of  the 
firm.** 

f  8flS4.  DeGTMk  If,  in  an  action  to  wind  up  a  partnership 
betwtien  plaintiff  and  defendant,  in  corporation  stock,  standing 
in  the  name  of  defendant,  it  appears  that  the  plaintiff  has  agreed 
that  the  defendant  may  retain  certain  shares  until  a  demand 
agaiiut  the  estate  is  settled,  the  court  should  not  direct  a  con- 
veyance of  those  shares  without  proof  that  the  demand  has 

II  Bradley  v.  Harkneaa,  2a  Cat.  ^;  but  see  California  CtvU  Code, 
I  21EW. 

i>  Bncceaalon  of  Andrew,  16  La.  Ann.  197. 

M  Held  V.  Tlie  Evergreens,  21  How.  Pr.  819. 

11  Part  2,  tit.  10.  chap.  5.  In  an  action  brought  by  a  private 
cltlsen  tor  the  dissolution  of  a  corporation,  the  relator.  In  order  to 
maintalD  the  action,  must  have  some  Interest  beyood  that  com- 
taoo  to  every  clllzen.  People  v.  Bridge  Co.,  18  Col.  11;  16  Am.  St 
Rep.  182;  State  v.  Stein,  13  Neb.  530. 

i«  II  1227-1233:  see  Ovll  Code.  »  399.  400. 

IT  People  V.  Prea.  &  Trust.  Coll.  of  Cal.,  38  Oal.  166.  Of  the 
mlee  of  i^eadlni;  In  actlona  broaght  to  procure  the  dissolutloa  of 
corporations,  aee  The  Pe<^Ie  ex  rel.  Marahall  v.  The  Bavenswood, 
etc..  Tnmplke  A.  Bridge  Co.,  20  Barb.  61& 

IS  Stephens  v.  Orman,  10  Fla.  9. 
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beea  settled."  The  decree  should  not  order  the  private  sale  of 
firm  property."  Where  the  complaint  alleges  that  dividendfl  of 
profits  were  to  be  made  at  stated  periods,  the  court  may  decree 
the  payment  of  the  sum  due  for  such  dividends  before  linal  dis- 
tribution of  the  assets.'*  The  judgment  should  not  be  in  the 
alternative,  requiring  the  defendant  to  either  transfer  to  the 
[ilaintiff  his  part  thereof,  to  pay  him  a  certain  sum  of  mom>y, 
but  should  direct  a  division  in  kind,  or  a  sale  and  division  o( 
the  proceeds.^  Where  a  bill  is  filed  to  settle  the  affairs  of  a 
partnership,  the  partnership  transactions  of  each  and  all  the 
part.ners  should  be  taken  into  account,  and  the  decree  should 
include  ail  these  so  as  to  leave  nothing  open  for  future  litiga- 
tion.^ lu  an  action  to  reopen  a  settlement  and  sale  made 
between  partners,  and  for  an  accounting  of  the  partnership 
afTairs,  on  the  ground  of  fraud  practiced  by  the  defendant,  the 
court  can  not,  without  setting  aside  such  sjile  and  making  an 
accounting,  render  judgment  for  the  plaiutitf  for  a  specific 
amount  on  the  ground  that  the  defendant  was  guilty  of  a  breach 
of  warranty  or  of  deceit"  A  prayer  for  general  relief,  in  a  bill 
by  one  party  against  another,  is  sufficient  to  authorize  a  sale 
of  the  partnei'ship  property.** 

I  2625.  DlMolntion  of  partaeralilp.  A  general  partnership 
may  be  dissolved,  as  to  himself  only,  by  the  express  will  of  any 
partner,  notwithstanding  his  agreement  for  its  continuance,  puh- 
ject,  however,  to  liability  to  his  copartners  for  any  damage 
caused  to  them  thereby,  unless  the  cirrumstances  are  tnch 
u  entitle  him  to  a  judgment  of  dissolution.^'  In  California,  a 
general  partnership  is  dissolved  as  to  all  partners:  1.  By  lapse 
of  the  time  prescribed  by  agreement  for  its  duration;  2.  By  the 
eipressed  will  of  any  partner,  if  there  is  no  such  agreement; 
3.  By  the  death  of  a  partner;  4.  By  the  transfer  to  a  per- 
son, not  a  partner,  of  the  interest  of  any  partner  in  the  part- 
nership property;  5.  By  war,  or  the  prohibition  of  commra-cial 
intercourse  between  the  country  in  which  one  partner  resides 

IS  Harper  v.  Lamping,  33  Cal.  641. 

*>  Jones  T.  Thompson,  12  Cal.  191. 

ai  O'Conner  v.  Stark,  2  Cal.  153. 

aa  Harper  »,  LamplDg,  33  Cal.  641. 

M  GriggB  T.  Clark,  23  Cal.  427;  Raymtnd  v.  Came,  45  N.  H.  201. 

M  Black  V.  Merrill,  60  Cal.  00. 

*  Lyman  v.  Lyman,  2  Paine,  11. 

»  Cal.  Civil  Code,  f  Z4&1. 
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and  Uiat  iu  which  another  reeidee;  or,  6.  By  a  judgment  of 
disBoiution."  Where  there  are  several  members  of  a  partner- 
ship, and  one  of  them,  even  bj  consent,  retiree  from  the  tirni, 
this  diaeolution  neceesarily  eevere  the  copartnership  relations  of 
each  of  its  memberB.**  The  two  or  more  members  who  remain 
in  the  firm  can  not  maintain  a  joint  action  at  Uw  against  the 
member  who  retired*  The  bankruptcy  of  one  partner  ipso 
facto  dissolves  the  partnership,  and  the  aseignee  is  tenant  in 
common  with  the  solvent  partner  in  the  joint  stock. ^"  But  thij 
voluntary  absence  of  one  partner  frem  the  state  does  not  operate 
as  a  diaeolution  of  the  partnership,*' 

1  8626.  IHnolntion,  wh«a  partner  entitled  to.  A  general 
partner  is  entitled  to  a  judgment  of  dissolution:  1.  When  he 
or  another  partner  becomes  legally  incapable  of  contracting; 

2.  When  another  partner  fails  to  perform  his  duties  under  the 
agreement  of  partnership,  or  is  guilty  of  serious  misconduct;  or, 

3.  When  the  business  of  the  partnership  can  be  carried  on  only 
at  a  permanent  loss.^  A  renunciation  of  the  partnership  by 
one  partner  will  entitle  his  copartners  to  dissolve  the  partner- 
ship.^ Violent  and  lasting  dissensions  between  the  members  of 
a  firm  is  ground  upon  which  a  court  of  equity  will  decree  a  dis- 
solution.** So,  too,  when  the  whole  scheme  is  found  lo  be 
visionary,  or  founded  upon  erroneous  principles.*" 

f  3687.  DiBtribntlon  of  uMts.     The  filing  of  a  bill  by  one 

[lartner  against  his  copartners  for  dissolution  and  account,  and 
praying  for  an  injunction  and  receiver,  does  not  prevent  a 
creditor  from  proceeding  by  attachment,  and  gaining  a  priority 
over  other  creditors,  until  a  final  decree  of  dissolution  and  order 
of  distribution.** 

21  Civil  Code,  {  2460.  Ineanltr  of  partner  as  elTectlng  a  dlssolu- 
tloD  of  the  partnershtp.  See  Raymond  v.  Vaughn,  12S  ni.  266;  15 
Am.  St.  Rep.  113. 

w  Rose  V.  Cornell,  4&  Cal.  133. 

»ld.:  Miller  V.  DrlgbBD),  IH>  Cal.  615.  For  a  case  depeDdins  on 
special  facts,  see  Ea^le  v.  Bucber,  6  Ohio  St.  295. 

WWtlblDB  V.  DaviR,  15  Bank.  Rep.  60. 

3<  Burnhelm   v.  Porter.  3  W»wt  Coast  Rep,  434 

33  Cal.  Civil  Code,  f  2452. 

33  Id.,  M  2417,  3il8. 

M  Lafond  V.  Deems,  52  How.  Pr.  41. 

»   Id. 

H  Adams  V.  Woods.  9  Cal.  24. 
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I  2688.  Xxelnalon  of  a  m«mb«r.  Where  a  volunt&i^  assocU- 
tion  for  mutual  relief  excluded  plaiutiffs  from  the  association, 
because  of  their  refusal  to  take-au  oath  not  required  by  the 
constitution  or  by-laws,  and  foreign  to  the  objects  thereof,  a 
suit  for  dissolution  might  be  maintained.*^  But  where  the 
association,  on  being  advised  of  its  duties,  rescinded  the  resolu- 
tion, tba  court  will  be  authorized  to  refuse  the  decrci?.^ 

I  2628.  Joint  account  tnuuMtloiw  —  allegatloas.  Where  the 
complaint  alleged  that  the  plaintiff  composed  one  firm  and  the 
defendant  another,  and  entered  into  "  an  an-angenient  to  tran- 
sact business  in  sugare  on  joint  account/'  and  alleged  that 
plaintiffs  had  shipped  to  defendants  sugar  to^  an  amount  greater 
than  they  had  drawn  bills  against,  that  deleiidants  had  failed 
and  assigned  to  defendant  B.,  that  the  aeeignnx^nt  was  fraud- 
ulent and  void,  and  prayed  judgment  for  excess  specified,  for 
half  of  the  profits  and  appointment  of  a  receiver,  and  uther 
proper  relief,  it  was  held,  that  though  iDartificial,  it  was  nulE- 
cieot.^  The  proper  form  in  such  case  should  allege  that  thia 
was  a  partnership  transaction;  that  credit  of  both  parties  \vas  in- 
volved; that  the  joint  names  and  credit  of  two  firms,  the  one 
as  drawers  and  the  other  as  acceptors,  were  the  means  by  which 
they  procured  tho  moneys  that  bought  the  sugars:  that  the 
same  were  bought  on  joint  account  by  them  as  partners  in  the 
transaction;  that  a  large  amount  of  sugar  aud  proceeds  thoi'eof 
were  on  hand;  that  the  joint  indebtedness  for  tliese  sugars  was 
outstaiiding,  and  should  be  paid  out  of  the  joint  property  arising 
out  of  the  transaction,  and  that  an  accounting  should  be  had 
between  the  parties,  and  that  an  injunction  be  granted  and  a 
receiver  appointed,** 

I  2630,  Jolnt-«tock  aModatton.  A  portion  of  the  company 
can  not,  contrary  to  the  articles  of  association,  dissolve  the 
company  at  their  will  and  pleasure,  but  if  it  is  found  impracti- 
cable to  keep  the  company  together,  or  to  prosecute  siicccisfulty 
the  contemplated  enterprise,  the  court  may  dcToe  a  dissolution 
and  tlie  distribution  of  its  effects.*'  A  joint-8foek  aBsociation, 
formed  for  a  definite  period,  can  not  be  voluntarily  dissolved, 

»i  Gorman  v.  Buesell,  14  Gal.  631. 

wid.:  IS  Oal.  688. 

»*  DavlB  T.  Grove,  27  How,  Pr.  70, 

■MUd, 

«( VoD  Schmidt  T.  HuDtlDgton,  1  Cal.  6S. 
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«zc«pt  by  tbfl  unanimous  consent  of  all  the  stockholders.*' 
Where  there  is  nothing  in  the  constitutioii  of  a  joint-stock  c(Hn- 
pany  to  regulate  the  remedies  of  shareholders,  the  general  law  of 
partnerehip  must  goTem  them.**  A  voluntary  association  is 
not  dissolved  by  the  withdrawal  of  two  of  its  membera,  upon 
their  objecting  to  a  purchase  of  land,  and  refusing  to  pay  as- 
sessments, or  to  co-operate  in  its  business  and  to  participate  in 
its  proceedings.** 

f  SeSl.  Jurisdiction  —  a^Mmant  for  «rbltratloii.  A  stipula- 
tion in  articles  of  partnership,  that  all  matters  of  controversy 
shall  be  submitted  to  arbitration,  does  not  take  away  the  juris- 
diction  of  equity  to  decree  a  dissolution.*' 

f  aess.  H«ealTer.  A  partner  filing  &  bill  for  dissolution,  and 
to  enjoin  the  copartnership  from  continuing  the  business  in 
the  name  and  on  the  credit  of  the  partnership,  is,  nevertheless, 
not  entitled  to  have  a  receiver  appointed,  unless  the  copartner 
has  been  guilty  of  a  breach  of  duty,  or  of  the  partnership  con- 
tract** The  appointment  of  a  receiver  is  only  a  means  to  at- 
tain the  end  contemplated  by  the  plaintiff.*'' 

I  8633.  SniTMLdn  of  fnmchlM.  The  trustees  of  a  corpora- 
tion have  the  power  to  surrender  the  franchise,  after  its  debts 
are  paid,  and  if  they  should  do  so  without  having  made  any 
disposition  of  its  property,  there  being  no  stockholders  or  cred- 
itors, the  personal  property  of  the  corporation  would  vest  in 
the  state.**  And  so  would  such  real  estate  as  was  acquired  by 
the  corporation  for  value,  the  vendor  having  no  interest  in  the 
appropriation  of  the  property  to  any  specific  object,  and  no 
reversion  where  the  succeesion  fails.*' 

I  2034.  TaiuuLta  in  conumon  of  miu.  Where  the  relation  of 
tenants  in  common  in  a  mill  was  established  between  two 
penons,  and  it  appeared  that  one  had  the  entire  management  of 

«3  Von  Schmidt  t.  Hnatlngt<Hi,  1  Oal.  M. 

*»  Bullard  V.  Klnuer.  10  Cat.  60. 

**  Tr07  Factory  v.  ComtDg,  4K  Barb.  281. 

«  Meatier  v.  Goz,  37  Ala.  201. 

M  Wilson  V.  Fttcher,  8  Stock.  71. 

«i  Adams  r.  Woods.  8  Cal.  306. 

M2  Kent's  Com.  886:  Ang.  &  Ames  on  Corp.,  |  IBS. 

«  Pe<q)1e  V.  Pre*.  &.  Tnis.  of  College  of  Cal.,  38  Cal.  186;  Baeon 
V.  Robertson.  18  How.  (U.  8.)  480. 
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the  coQoem,  occauonally  paying  aomt!  uf  the  proceeds  to  his 
cotenaDt,  but  that  no  settlement  had  taken  place,  it  was  held, 
that  though  there  was  no  partnerehip  shuwo,  it  wa^  a  proper  case 
for  an  accounting  bHween  the  parties.''' 

I  seas.  W&ter  ditch.  A  complaint  in  on  action  for  an  ac- 
counting, touching  the  affaire,  rents,  and  proceeds  of  a  water 
ditch,  and  for  a  sale  of  the  property  and  a<  division  of  the  pro- 
ceede,  which  first  avers  in  general  terms  a  copartnership  be- 
tveen  plaintiff  and  defendants  in  the  ditch,  without  avemng 
any  partnership  agreement,  and  then  t^tateti  tliat  plaintiff  ac- 
quired his  interest  in  the  ditch  by  tlif  purchase  of  an  undi- 
vided interest  from  other  persons  than  defendants,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  either  for  a  die- 
solution  and  settlement  of  the  affairs  of  a  partnership,  or  for  a 
partition."  The  complaint  in  this  cast*  alleging  that  plaintiff 
and  defendant  are  members  of  a  joint-^tociv  company,  knoun 
as  the  " Miners'  Ditch  Company;"  thut  deft'iidants  oxclude 
plaintiffs  from  participation  in  the  businesB  or  bcnclit  from  it; 
that  they  have  received  large  sums  of  money  from  the  liatne, 
and  refuse  to  account  or  pay  him  anything,  etc,,  entitles  plain- 
tiff to  a  relief  by  a  decree  affirming  his  interest  and  directing 
an  account."* 

{  2636.  Windli^  up  aflnirs.  A  partner  is  always  entitled  to 
have  the  partnership  wound  up  by  a  sale  of  all  tlie  property,  aa 
the  best  mode  of  ascertaining  its  value."  Where  a  partner- 
ship is  liable  to  be  dissolved  at  the  will  nf  either  party,  the 
consequence  of  such  dissolution  is  to  throw  the  winding  up  of 
their  partnership  affairs  into  a  court  of  equity,  unless  thoy  agree 
on  the  mode  of  settlement."*  A  court  of  equity  will  dissoIve^ 
a  partnership  when  the  respondent  in  a  suit  for  dissolution 
does  not  intend  to  carry  out  one  of  the  terms  nf  the  part.ncr- 
ship  agreement.""  One  party  can  not,  by  withdrawing  himself 
from  the  association  before  the  period  stipulalcl  between  the 
part;ies  for  its  continuance,  either  dissolve  the  partnership  or 
extricate  himself  from  the  responsibiliiies  of  a  partner,  either 

w  Mitchell  V.  O'Neale,  4  Nev.  50*. 
Di  Bradley  v,  Harkneas,  26  Cal.  69. 
Bagmltb  V.  ra««n.  17  Cal.  178. 
MLytnan  t.  Lyman.  2  Paine,  Jl. 
t4  Stevens  v.  Teatman,  19  Md.  48a 
M  Ueaber  v.  Coz,  37  Ala.  201. 
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in  respect  to  his  aesociates  or  to  third  persons,  but  the  partner- 
ship may  be  put  an  end  to  by  the  act  of  God,  or  by  opention  of 
law."  In  the  voluntary  winding  up  of  a  joint-stock  company, 
claim  made  to  the  liquidator  on  bank  notes  and  drafts  turrent 
at  the  time  of  the  stoppage  is  a  sufficient  demand  for  payment, 
and  interest  runs  from  the  date  of  such  claim.^' 

I  SeST.  On  tha  groimd  ot  aMl^nmwit  by  partnw. 
Form  No.  60S. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  [Allege  partnership  as  before]. 

II.  That  on  the   day  of   ,  18..,  at 

,  the  defendant  A.  B.,  without  the  knowledge  or 

assent  of  the  plaintifT,  assigned  and  tmnsferred  to  the  defend- 
ant C.  D.,  all  his  interest  in  said  partnership,  and  all  his  right, 
title,  and  interest  to  any  and  all  property  of  said  firm. 

[Dekand  op  Jddqment.] 

I  2638.  DiHolutioii  by  uairimiaat.  The  assignment  of  all 
joint  interest  in  a  patent,  by  one  joint  owner,  is  a  dissolution  of 
the  partnership  for  working  it.^  A  partnership  is  dissolrod  by 
the  cessio  bonoruirt  made  by  one  of  the  members,  and  the  solvent 
partner  being  bound  in  solido,  has  a  right,  but  not  an  exclusive 
one,  to  liquidate  its  afrairs." 

I  8638.  Mining  putnarablp.  One  of  the  partness  in  a  min- 
ing partnership  may  convey  his  interest  in  the  mine  and  busi- 
ness, without  dissolving  the  partnerehip.** 

t  8640.  Sal*  to  atntngar.  Evidence  that  a  partner  sold  to  a 
stranger  his  interest  in  a  stock  of  goods,  belonging  to  the  Ann, 
but  not  in  the  notes,  accounts,  and  other  assets  of  the  firm,  and 
that  the  purchaser  formed  a  partnership  with  the  seller's  ])art- 
nere,  is  not  sufficient  proof  of  the  dissolution  of  the  original 
partnership."  Where  one  partner  retiree  from  business,  assign- 
ing to  the  other  all  his  inta-est  in  the  partnership  property,  the 

••Pterpolnt  t.  Grabam,  4  Wash.  n.  C.  232. 

«/«  rr  Bast  of  Knicland  Banking  Co..  I..  R.,  4  Ch.  14. 

MParkhorst  t.  Klnomnn,  1   Blatolif.  4S8. 

Mgaloy  V.  Albrecht,  17  Ln.  Ann.  7B. 

•"Dnryea  v.  Burt,  28  TbI.  ."ifia:  Sklllman  v.  Lacbman.  23  Id.  1C8; 
88  Am.  Dec.  »6;  Cal.  Civil  Code.  {  2516. 

«  Cody  ▼.  Cody,  31  Ga.  619. 
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remaiiiing  partner  acquires  the  aame  domimon  as  if  il  bad  ever 
been  his  own  separate  propertj.**  Where  one  partner  sella  out 
his  interest  in  the  partnership,  it  works  dissolution  to  the 
same."  The  introduction  of  new  members  into  a  firm  workB 
dissolution  of  the  pre-existing  copartnership,  except  for  the  jmr- 
poae  of  collecting  the  assets  and  paying  the  debts  of  the 
concern.'* 

I  2841.  Upon  notlM  ot  ezpliktion  of  tma  of  cop&rtnorahip. 
Form  No.  6op. 
[Title.] 

I.  [Allege  partnership  as  in  preceding  forms.  J 

II.  That  on  the day  of ,  18. .,  the 

defendant  [or  the  plaintiff],  pursuant  to  tlie  provision  of  E<iid 
agreement,  gave  to  the  [defendant  or  pUintilt]  a  written  notice 
of  his  intention  to  dissolve  said  agreement,  a  copy  of  which 
notice,  and  also  of  said  agreement  is  hereto  jinnexetl. 

[Demand  of  Judqmekt.  | 

I  S648.  Aetnal  ntitiiM.  Where  the  partnership  agreement  pro- 
vides for  a  dissolution  upon  notice,  any  notice  is  sufiicient  '<vhich 
clearly  folfills  the  intention  of  the  agreement. 

f  2848.  Kntoal  oonMnt.  When  a  partnemlnp  is  dissolved  by 
mutual  consent,  &  court  will  asaume  control  of  ita  bufiiDesa  and 
appoint  a  receiver  only  when  it  appeals  necessarj'  to  protect 
the  interest  of  the  parties,  and  not  as  a  matter  of  course.*  In 
Hew  York,  the  dissolution  of  a  limited  paxtncrship  by  filing 
a  notice  with  the  county  clerk,  and  by  i^iililication  for  four 
weeks,""  does  not  become  operative  until  th^  complete  perform- 
ance of  both  these  acte.*^    Such  notice  is  necessary  to  enonerate 

oa  DlmoD  v.  Hazard,  32  N.  Y.  6C. 

"Bradley  r.  Harhness,  26  Cal.  89.  A  sale  by  one  partner  ol 
all  the  property  mied  by  the  Arm  Id  carrying  ou  Its  buslnesn  oper- 
ates as  a  diBBolutlon.  Patterson  v.  Hare,  38  N".  Y.  Supp.  !i6,^.  But 
a  mining  partnership  le  not  necesBarlly  dlB>;oivcrt  \>y  the  retire- 
ment of  one  of  the  partners,  and  a  sale  of  h\n  interest  to  a  third 
person,  even  without  the  c<Hieent  of  the  rem.iliiinc  partner,  dot  Ib 
such  partnership  dissolved  by  the  iMnkmptcy  or  death  of  one  of 
the  partners.  Thomas  v.  Hnrst,  78  Fed,  Rep.  372;  Kahn  v.  Smelt- 
Inn  Co.,  102  U.  8.  641. 

M  Mndd  V.  Bast,  S4  Mo.  466. 

« Cox  V.  Petere,  2  Beasley,  89. 

•»  1  Rev.  Stat.  TOT,  {  24. 

ST  FaoBhawe  v.  Lane,  16  Abb.  Pr.  7L 
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hfl  members  of  a  firm  from  liability  on  a  promissory  note  aiade 
n  its  name  after  dissolution."  When  notice  of  change  of  (inn'a 
lame  is  relied  on  to  exonerate  retiring  partner,  sucli  change 
nust  show  that  he  has  retired  from  the  buslQees.** 

I  8644.  Ofl«r  to  dlMolve.  An  allegation  by  one  partner,  con- 
ained  in  a  pleading,  of  his  deeire  to  dissolve,  is  not  equivalent 
o  an  acceptance  of  an  offer  to  dissolve  made  by  the  other  pai'ty 
k  month  previous.^" 

I  8645.  WlMn  dlMolatlcm  m^  b*  o1>taiii*d.  A  partnership 
Jiat  has  no  Limit  in  respect  to  time  may  be  dissolved  by  either 
MLTty  at  will.^'  Yet  where  parties  have  agreed  to  enter  into 
inch  a  partnership,  the  refusal  of  one  of  them  to  enter  is  a 
;ood  cause  of  action  to  the  other.'"  A  provision  in  articles  of 
:opartnerBhip  describing  a  definite  period  for  ita  continuance, 
s  sufficient,  without  any  prohibition  of  an  earlier  dissolution,  to 
irevent  either  par^  from  dissolving  it  at  will.^* 

I  8646.  Oa  the  ground  of  bankruptcy  of  parttwr. 
Form  Ko.  6m. 
[TlTLB.] 

He  plaintiff  complains,  and  alleges: 

I.  [Allege  partnership  as  before.] 

n.  That  on  the   day  of   ,  18. .,  at 

,  the  defendant  A.  B.  was  declared  a  bankrupt  by 

he  United  States  District  Court  for  the  district  of  California, 
n  a  certain  proceeding  therein,  wherein  C.  D.  was  peUtioncr 
ind  the  said  A.  B.  was  defendant,  and  afterwards  the  def'>ndant 
B.  F.  was  regularly  chosen  as  assignee  of  said  A.  B.  and  gave 
Kind  and  qualified  as  such,  and  by  virtue  of  the  assignment  bo 
nade  to  said  E.  F.  by  said  A.  B.,  and  of  the  proceeding  in  said 
iBuse,  said  E.  F.  is  tenant  in  common  with  the  plaintiff  in  the 
iroperty  and  assets  of  said  firm. 

DeHAND  or  JtlDGHENT  OF  DISSOLUTION,  AND  AN  ACCOT^ITINO, 

ETC.] 

MCltT  Bank  of  BrooklTu  v.   McCbesney,  20   N.    Y.   240;   City 
Bank  of  Broobljn  v.  Dearborn,  Id.  244. 
aa  American  Linen  Thread  Co.  v.  Wortendyke,  24  N.  T.  KSO. 
TO  Bank  of  New  Tork  v.  Vanderhorst.  82  N.  Y.  6S3. 
Ti  Chit,  on  Cont  208;  see  Fletcher  v.  Beed.  131  Mass.  312. 
12  SklDuer  T.  Tinker.  34  Barb.  333. 
W  Smith  r.  Mulock,  1  Abb.  Pr.  (N.  S.)  874. 
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i  2647.  Bankruptcy.  A  decree  of  bankruptcy  against  a  mem- 
ber of  a  firm  operalea  ae  a  diBaolutiou  of  thu  partnerahip,  snd 
the  assignee  becomes  tenant  in  common  witli  the  solvent  part- 
ner." The  joint  property  remaiua  in  the  bands  of  the  soh'ent 
partner  clothed  with  a  trust.  He  eaii  fnt*!i'  iutu  no  new  part- 
nership engagement,  but  hia  whule  authuriij  is  limited  to 
settling  and  tlosing  the  partoerahip  concijrns.'''  And  ordinarily 
the  a^ignee  has  no  right  to  interfere  with  Uie  adniinistratioo  of 
the  effects  of  the  firm." 

I  8648.  On  th«  proiuida  of  miMpproprlatlon  of  fonda. 

[Title.] 

The  plaintiff  complains,  and  alleges: 

I.   [Allege  partnership  as  before.] 

H.  That  since  the  commencement  of  said  partnership,  the 
defendant  has,  from  time  to  time,  applied  to  liis  own  use,  fnim 
receipts  and  profits  of  aaid  liusines&,  large  sums  of  money, 
greatly  exceeding  the  proportion  thereof  to  which  he  was  on- 
titled,  to-wit,  the  sum  of dollars.         t 

III.  That  the  defendant  still  continues  to  collect  the  copurt- 
nership  debts  and  appropriate  the  money  to  his  own  use,  greatly 
eiceeding  the  proportion  thereof  to  which  he  iri  entitled,  to 
the  detriment  of  the  buaineea  of  said  firm,  and  the  injury  of  the 
plaintiff. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  said  copartnership  may  he  dissolved. 

2.  That  a  receiver  of  the  property  thereof  be  appointed,  with 
the  usual  powers. 

3.  That  an  account  be  taken  of  all  the  said  copartnership 
dealings  and  transactions,  from  (he  conimciicpment  thereof,  and 
of  the  money  received  and  paid  by  the  plaintiff  and  defend- 
ant respectively  in  relation  thereto. 

4.  That  the  defendant  be  restrained  by  injunction  from  in- 
terfering with  the  debts  or  moneys  or  property  or  effects  of 
said  partnership. 

.5.  That  the  property  of  the  firm,  real  and  personal,  he  sold 
and  the  copartnership  debts  and  liabilities  he  paid  off.  and  the 

"WllklnB  T.  navlB,  15  Bank.   Itrc  (!0:  spe  Eiislls   v.   Bolleii,   14* 
Mass.  413:  4  Am.  8t.  Rep.  327. 
ras  Kent's  Com.  rat:  Story  on  P:iri  ,  ii  1.  .12S,  341,  407. 
T«  Matter  ot  Norrrosa,  1  N.  Y,  I.ep.  Obs.  lOO. 
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iurpluB,  it  any,  divided  between  the  plaintiff  and  defendant, 
according  to  tueir  respective  interest. 

ti.  And  for  such  other  and  further  reUef  as  may  be  juat>  \fitii 
the  costs  of  this  action. 

f  2648.  PftiM  uitxy  In  book^  Where  one  partner  has  the 
Luanagemeot  of  the  partnership  affairs,  and  malcea  false  entnea 
in  the  tKKi>ks,  and  defrauds  his  copartn^  of  a  portion  of  the 
^lartnership  receipts,  and  retains  the  same  to  his  own  use,  tlia 
partner  defrauded  is  entitled  to  &  dissolution  and  an  accouut- 
ing.^  l^e  taking  of  an  account  follows  dissolution  as  a  mat- 
ter of  course.''^  If  in  such  case  there  has  been  an  accounting 
between  the  partners,  and  the  partner  defrauded  does  not  dis- 
juver  the  fraud  until  after  the  accounting,  he  may  sue  for  an 
accounting  and  dissolution,  and  on  the  trial  may  surcharge  and 
Falsify  the  account,  without  demanding  a  reaccounting  prior  to 
the  commencement  of  the  action.^ 

i  2dS0.  Br  administrator,  for  dlMolntlon  of  oopartniTih^ 
m  tile  graaud  of  death  of  parbMr. 

Form  No.  6it. 
[TiTLB.] 
The  plaintiff  complains,  and  allegee: 

I.  That  on  the   day  of   ,   18. .,  at 

,  one  A.  B.  entered  into  partnerohip  with  tlie 

defendant,  under  an  agre^nent  of  whicb  the  following  is  a 
;opy  [copy  agreement]. 

II.  That  the  said  copartneiahip  business  was  entered  upon 
auTsuant  to  said  agreement,  and  continued  to  be  carried  on 
jnder  and  pursuant  to  the  same  up  to  the  time  of  the  death  of 
:be  aaJd  A.  B. 

III.  That  on  the  day  of ,  18. .,  at 

,  the  said  A.  B.  died. 

IV.  That  at  the  time  of  the  death  of  the  said  A.  B.  there  was 
>n  band  partnership  assets  to  the  amount  or  value  of  about 

dollars,  as  follows  [specify  personal  property  and 

ts  value;  real  property,  deaeribing  it  and  its  value,  and  other 
>roperty,  as  book  accounts,  etc.,  and  their  valneT- 

V.  Allege  appointment  of  plaintiff  as  executor  or  as  adminis- 
rator,  ae  in  forms  TToe.  89,  90. 

TT  Cottle  T.  Leitcb,  3K  Cal.  484. 
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VI.  That  ever  siuce  the  death  of  eatd  A.  B.  the  said  defend- 
ant has  continued  in  the  poeseesion  of  the  aaid  real  and  ^r- 
Konol  property,  and  to  manage  and  carry  oa  said  businesa,  and 
diepoBe  of  aaid  property,  and  to  collect  the  debts  and  things  in 
action,  and  to  pay  debts  and  liabilitiee  of  said  firm  out  ot  the 
avaik  thereof;  and  that  he  has  bo  collected  large  sums,  the 
amount  of  which  the  plaintiff  does  not  linow  and  can  uot 
ascertain. 

VII.  That  the  defendant  has  not  paid  over  lo  the  plalntilt  ae 
administrator  of  the  estate  of  said  A.  B,,  any  money  or  other 
proceeds  of  said  cop'artnerehip  since  the  death  of  said  A.  li., 
nor  has  he  assigned,  transferred,  or  delivered  over  to  said  plain- 
tiff, aa  admin ietrator,  any  of  the  assets,  securities,  or  property 
of  said  copartnership. 

VIII.  That  the  defendant  is  insolvent,  and  is  unable  to  give 
any  aecimty  for  payment  to  the  plaintiff  aa  representative  of 
Bald  A.  B.  for  the  value  of  the  interest  of  said  A.  B.  in  sjiid 
copartnership. 

IX.  That  the  plaintiff  has  requested  of  said  defendant  a  state- 
ment and  account  of  said  copartnership  traneactiooe,  which 
the  defendant  refused  to  give. 

Wherefore,  the  plaintiff  demands: ' 

1.  That  an  account  may  be  taken  of  all  the  said  copu-tnor- 
ehip  dealings  and  transactions,  from  the  time  of  the  oomzneoce- 
ment  thereof  to  the  time  of  the  dieBolutdoD  by  the  death  of  iaid 
A.  B.,  and  of  the  moneys  received  and  paid  by  (he  naid  part- 
ners respectively  in  regard  thereto,  and  that  the  defendant  ac- 
count for  all  dealings  with  and  transactions  in  regard  to  the 
propCTty,  assets,  and  effects  of  said  firm  sine©  its  dissolution  by 
the  death  of  said  A.  B..  and  the  property  sold  rr  disposed  of 
by  him,  either  as  surviving  partner  or  otherwiao,  nnd  of  the 
moneys  collected  and  received  and  paid  out  by  him  on  account 
thereof. 

2.  That  the  defendant  may  be  adjudped  to  pay  the  plaintiff, 
as  administrator  as  aforesaid,  the  residue  which  phall  appear  to 
be  due  to  the  estate  of  said  A.  B.,  after  payment  of  nil  the  debts 
of  the  firm. 

3.  That  B  receiver  be  appointed,  with  the  usnel  powers  and 
duties,  and  under  the  usual  directions;  and  that  the  defendnnt 
may  he  restrained  by  order  of  this  court  from  disposing  of  or 
in  any  manner  interfering  with  the  nroperty  and  effects  of  said 
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rm,  OT  from  collecting  or  receiving  the  copaxtaersbip  dtAtta  or 
tber  moneys  coming  to  eaid  firm. 
4.  For  euch  other  or  further  relief  as  ma;  be  just,  with  costs 
f  this  action.^ 

I  2651.  Compaiuktlon  *llo««d.  Where  the  partnership  has 
een  carried  on  some  time  after  the  dissolution  by  dea:!i,  and 
uch  continuance  has  proved  beneficial,  the  surviviBg  partner 
nay  be  allowed  compensation  for  his  serviceB,  to  be  deducted 
rom  the  profits," 

I  2652.  Cndit  mU(nr*4>  A  surviving  parbier  who  adminis- 
ere  upon  the  partnership  affairs  may  be  allowed  a  credit  on 
lis  inventory  for  a  debt  due  by  the  deceased  partner,  and  for  a 
lebt  due  by  himsetf  to  the  firm,  at  the  same  time,  both  debtors 
reing  insolvent.** 

I  2663.  DUwlntlon  by  death.  The  partnership  is  di^solviid 
ly  death.*'  The  death  of  a  partner  ia  not  a  revocation  of  the 
gency.** 

I  S864.  Ughta  of  anrvivor.  When  a  partnership  is  dissolved 
ly  the  death  of  one  of  its  members,  the  surviving  partner  is 

0  wind  up  the  a,ffairB  of  the  partnership,  pay  its  debts  out 
>f  its  assets,  and  divide  the  residue  among  those  entitled  to  it..^ 
le  has  the  exclusive  right  of  possession,  and  absolute  power 
if  disposing  of  the  assets.**  He  may  transfer  the  title  to  a 
ihoae  in  action  of  the  firm;  and  after  such  transfer  the  remedy 

■0  Under  the  California  statute,  a  surviving  partner  hsa  the  ab- 
lolute  rlfctit  to  settle  up  the  affairs  of  the  copartnership,  subject  al- 
ways to  JndMal  Inquiry;  but  the  executor  or  administrator  of  the 
leceased  partner  mav  maintain  afialnst  the  Burvlvlng  partner  an; 
ictloa  which  the  decedent  could  have  maintained.    Code  OIv.  Pro., 

1  1B8S. 

n  Grlg^  V.  Clark,  23  Cal.  42T. 

MCrow  V.  Weldner,  36  Mo.  412. 

M  Scholefleld  v.  Blchelhei^er,  7  Pet.  B86;  Bnrwell  v.  HandevlUe, 
t  How.  660;  Schmidt  v.  Archer.  113  Ind.  366;  Hoard  v.  Clum,  81 
rilnn.  186. 

•4  Bank  of  N.  T.  v.  Vanderborat.  32  N.  T.  668. 

»  Gleason  v.  White,  34  Cal.  2.%S:  Loeechlgk  v.  Addison,  10  Abb. 
>.  166;  and  aee  Goldsmith  v.  Elchold,  64  Ala.  110;  83  Am.  St. 
l*p.  97:  King  V.  T*l(thton.  100  N.  T.  886. 

s«  Cal.  Code  Civ.  Pro..  I  1685;  Allen  v.  Hill,  16  Oal.  118. 
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must  be  prosecuted  in  the  name  of  the  real  partjr  in  iatereBt." 
In  Louisiana,  on  the  death  of  a  partner,  his  interest  in  th"  as- 
i^tB  of  the  concern  become  vested  in  his  heirs-at-lavr,  and  the 
Kunriving  partners  can  only  acquire  that  interest  liy  transfer 
and  assignment  from  the  heirs,  and  therisby  numiiru  the  right 
to  sue  for  a  debt  in  their  own  name.**  The  right  of  a  surviving 
partner  to  administer  the  partnership  effects  is  not  an  .ibsolute 
right,  but  depends  upon  the  consent  of  the  heirs.^ 

1  2664a.  Acconntinp  between  tMTtners  —  pleading.  It  is  the 
duty  of  a  partner  to  account  to  his  copartner  fur  all  funda  ansii^ 
from  the  sale  of  partnership  property,  which  come  into  his 
hands.^  In  an  action  for  an  accounting  between  partners  the 
complaint  need  not  specify  the  particular  transuctions  &»  to  which 
the  accounting  will  be  required."'  Allegations  of  a  paxtnerahip 
between  the  complainant  and  defendant,  which  hae  been  dis- 
solved, but  whose  accounts  have  never  been  settled,  and  of  the 
possession  of  the  books  and  papers  thereof  by  the  defendant,  and 
his  refusal  to  allow  the  complainant  to  inspect  the  same,  are  suf- 
ficient to  Bustain  a  bill  in  equity  for  an  accitunting,  though  the 
complainant  has  waived  his  right  to  a  discovery,"^  When  in  a 
suit  for  an  accounting  of  partnership  affairs  an  employee  is  im- 
properly sued  as  a  partner,  with  the  plaintiff  and  another  de- 
fendant, and  a  nonsuit  granted  as  to  the  employee,  it  Ib  prop« 
to  proceed  with  the  accounting  between  the  plaintiff  and  the  re- 
maining defendant,  between  whom  a  partnership  is  shown  to 
exist,  and  a  nonsuit  may  be  refused  as  to  such  defendant.  The 
issue  tendered  as  to  partnership  between  the  three  persons'  in- 
cludes an  issue  as  to  partnership  between  the  remaining  tn-o 
which  may  he  tried  without  araendmeni ."'' 

I  26S4b.  Dlsaolntlon  of  partnership  —  pleadlag  —  maltlfarlon*- 
neaa.  A  bill  in  equity,  for  dissolution  and  winding  up  of  the 
affairs  of  a  partnership,  which  alleges  that  the  defendant  part- 
ner willfully  neglects  to  coipply  with  the  partnership  agreem'^nt; 

WB<^ii  V.  VIlnB.  18  Wis.  leO;  Durant  v.  Plrrson.  124  N,   Y.  444; 
21  Am.  St.  Rep.  Wfi;  Benion  v.  Ewlntc,  84  Cal.  89. 
ssSklpworfh  V.  I^a.  Ifi  La.  Ann.  247. 
WMcKowen  v.  Mcfinlre.  1.1  I,n.  Ann.  537. 
MT.ftDicell  V.  Langell,  17  Oree.  220. 
81  Teschemacher  t.  I>enK,  31  N.  T.  Supp.  M3. 
MOonudon  v.  AylNworth,  18  Atl.  Hep.  247:  17  R.  I.  281. 
M  Glialmera  v.  Cbalmers,  81  Oal.  81. 
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that  the  bnsinees  ia  being  conducted  at  a  loss,  and  that  the 
complaiDante  were  induced  to  enter  into  the  agreement  through 
the  defendant's  misrepreBentatioDa,  ia  not  multifarious.** 
Where  the  complaint  allegee  an  equitable  cause  of  action  for 
the  dissolution  of  a  partnership  and  the  appointment  of  a 
receiver,  and  the  evidence  preaents  only  a  cause  of  action  for 
damages  for  a  breach  of  a  contract  for  services,  the  court  can 
not  giye  judgment  for  damages,  or  allow  the  complaint  to  be 
amended,  but  must  dlBmiss  the  action* 

M  Roflensteln  v.  Buras,  41  Fed.  Bep.  641;  see  Ketcbum  v.  Lewis, 
19  N.  Y.  Supp.  462. 
•ft  DalttKi  V.  Vanderveer,  31  Abb.  N.  C.  490. 
Vol.  II  — 35 


CHAPTEE  in. 

DIYOBCE. 
I  0656.  On  th*  ground  ot  adultarj. 
Form  No.  613. 
[TiTLB.] 

^e  plaintiff  complaiue,  and  alleges: 

I.  l^at  plaintiff  and  defendant  intermarried  at r 

in  the  connty  of ,  state  of ,  on  or 

about  the day  of 18 .  ■ ,  and  ever  aince 

have  been,  and  now  are,  husband  and  wife. 

II.  Thai  the  plaintiff  is,  and  has  been,  a  resident  of  the  state 
of for  the  pwiod  of months  im- 
mediately preceding  the  conunencemmt  of  this  action. 

III.  And  plaintiff,  on  her  infonnation  and  lu'lief,  alleges  that 

the  defendant  did,  on  the day  of ,  18... 

commit   adultery    with    one   ,  ut    

[name  the  place,  and  describe  the  house]. 

IV.  Plaintiff  further  alleges,  on  her  information  and  beliiif, 
that  defendant,  on  divers  days  and  times  hotween  said  Inst- 
mentioned  day  and  the  commencement  of  Ihis  action,  has  i.om- 

mitted  adultery  with  the  said ,  and  is  now  living 

and  cohabiting  with  the  said at  the  place  and 

in  the  house  above  mentioned. 

v.  Plaintiff  furi;her  alleges  that  each  and  nil  of  »ud  acts  of 
adultery  wwe  committed  without  the  consenl.  fonnivance,  nro- 
curement,  or  previous  knowledge  of  plaintiff,  and  that  she  Ims 
not  lived  or  cohabited  with  defendant  sinci?  she  became  i-o?- 
nizant  of  the  commission  by  the  defendant  nf  the  several  .i<'tn 
of  adultery  complained  of. 

VI.  Plaintiff  further  alleges  that  the  defendant  is  the  ,iwner 
and  possessed  of  the  following-described  real  nml  pereonal  prop- 
erty [particularly  describe  it,  and  state  its  value],  nil  nT  M'hicli 
has  been  acquired  by  him  since  their  said  marriage. 

VII.  Plaintiff  alleges  that  the  rents,  isaiii";.  and  profits  nf 

said  real  property  are  of  the  monthly  valne  of  about 

dollars,  in  ITnlted  States  gold  coin. 

Vm,  Plaintiff  further  alleges  that  there  are  now  living  of 
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the  issue  of  their  said  marriage children.     [State 

their  sex,  names,  and  agee.] 

IX.  Plaintiff  further  alleges  that  she  is  in  indigent  circum- 
stances, and  wholly  dependent  upon  her  own  labor  for  lier 
support  [or  that  she  is  in  ill  health,  or  too  aged  to  cam  her 
livelihood,  and  is  dependent  on  the  charity  of  her  friends  for 
support]. 

iVherefore  plaintiff  demands  judgment: 

1.  That  the  bonds  of  matrimony  between  herself  and  the 
defendant  be  dissolved,  and  that  the  custody  of  the  said  minor 
children  be  awarded  to  the  plaintiff. 

2.  That  such  portion  of  the  common  property  be  allowed  and 
set  apart  to  plaintiff  as  shall  be  equitable  and  just,  and  iUat 
the  defendant  be  enjoined  and  restrained  from  disposing  of  or 
in  any  manner  incumbering  the  property  hwein  described. 

3.  That  the  defendant  may  be  required  to  pay  a  reasonable 
sum  into  court  to  defray  the  expenses  of  this  action,  and  for 
counsel  fees  and  that  he  pay  to  plaintiff  such  further  sum  for 
alimony  as  to  this  court  may  seem  just,  for  her  support  during 
the  pendency  of  this  action.     Plaintiff  prays  for  general  relief.* 

I  sese.  All»gatloti  of  sdnltarouB  interoonrs*. 
Form  No.  6l4- 
[TlTLB.] 
Hat  the  defendant  has  committed  adultery  with  one  A.  B., 

and  ever  ranee  the day  of  ,  18 . . ,  has 

been  liTing  in  adulterons  intercourse  with  him  [her],  at  th« 
house   known   as  ,  on  street,  io 


i  9967.  AUegatlou  wh«n  name  ia  tmknown. 
Form  No.  615. 
[Title.] 

T^at  on  the day  of  ,  18 . . ,  at  the 

house  known  as ,  on street,  in  the 

city  of ,  the  defendant  committed  adultery  with 

a  man  [or  a  woman]  whose  name  is  unknown  to  the  plaintiff,' 

1  In  Callfw^la  divorces  may  be  tn'anted  for  any  of  the  f<d1owlng 
caaaes;  1.  Adultery;  2.  Extreme  cruelty:  3.  Willful  desertion;  4.  Wtll- 
ful  neglect:  5.  Habitual  Intemperance;  6.  Conviction  of  felony. 
Civil  Code.  I  92. 

3  Thin  alleKatlon  Is  sustained  by  Cermond  v.  Germond,  6  Jobnt. 
Cb.  347;  10  Am.  Dec.  385.    Tbe  iriace  should  be  distinctly  stated. 
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I  ZeitS.  Adultery  d«flit«d.  Adultery  ie  the  voluntary  sexual 
intercourse  of  a  married  person  with  a  person  other  than  the 
offender's  husband  or  wife.*  It  can  only  be  committed  by  a 
married  person,  but  it  le  Immaterial  whether  the  partkeps 
criminis  is  married  or  single.^ 

I  2869.  Adultery,  bow  aUeged.  The  allegation  of  adultery 
must  not  be  too  general."  But  a  failure  to  demur  ie  a  vraiser 
of  such  objection."  The  words  "  committed  adultery  "  are 
sufficiently  descriptive  of  the  act.  The  name  of  the  person 
with  whom  the  adultery  18  charged  to  jiave  been  committed 
must  be  given;  if  it  is  not  Idiown,  that  fact  must  be  Btated.' 
Time  and  place  ^ould  be  stated  with  reafonabJc  certaioty,  so 
as  to  enable  the  defendant  to  meet  it  on  tlie  trial.*  A  defect 
in  this  particular  should  be  taken  advantage  of  by  demurrer, 
and  if  no  demurrer  were  interposed,  the  objection  of  the  want 
of  certainty  was  held  to  be  waived.*  In  the  case  of  Adams  v. 
Adams,  16  Pick.  254,  the  respondent  moved  to  quash  the  libel 
for  uncertainty  in  this  respect,  or  that  libelant  file  a  bill  of 
particulars  within  a  reasonable  time,  Thu  court  ordered  the 
bill  of  particulars  to  be  filed.'*  The  better  course  would  he  to 
amend.  There  are  cases,  however,  when  neitlier  person,  time, 
nor  place  can  be  alleged,  as  where  the  wife  discoverfi  that  the 
husband  has  contracted,  since  the  marriage,  venereal  disease; 
or  the  husband  has  been  absent  for  a  year,  and  upon  his  return 
finds  his  wife  pregnant.  In  these  cases,  besides  stating  the 
adultery  in  general  terms,  the  peculiar  nature  of  the  proof 
should  be  referred  to,  for  the  double  purpose  of  excusing  tlie 

Heyde  v.  He^de,  4  Sandf.  682;  Kane  v.  Kane,  3  Eilw.  Ch.  38U: 
Mitchell  V.  Mitchell,  61  N.  T.  398.  In  churjilnp  adultery  it  ia 
neresBBTy  to  allege  time  and  place  of  the  act,  uiitl  make  proof  with 
some  partlcularltj  of  circumstances  golnjc  1o  bIiow  tlie  commission 
of  the  ofFense.    DenleoD  v.  Denfson,  4  Wach.  St.  TOo. 

aCal.  ClTll  Code,  i  93;  Bishop  on  Mar.  &  Div..  S  703. 

<Id.;  Commonwealth  v.  Call.  21  Pick.  SOU:  32  Am.   Dec.  284. 

oWood  V.  Wood.  2  Paige  Ch.  108;  Kane  v.  Kane,  3  Kdw.  Ch.  389. 

fl  Consult  Conant  v.  Conant.  10  Cal.  249;  TO  Am.  iiec.  717:  see, 
also,  iDgersoU  v.  Infcersoll.  1  Code  R.  102. 

TGcrmond  v.  <iermond,  6  Johns.  Ch.  347:  10  Am.  Dec.  335. 

s  Conant  v.  Conant,  10  Cal.  248:  70  Am.    Dec.   717:   Heyde  v. 
Heyde,  4  Sandf.  Ch.  fi92;  Farr  v.  Farr,  34  Miss.  ri87-tl01;  Wood  t,    ■ 
Wood,  2  ralite.  108.  113. 

»ConHnf  v.  Conant.  10  Cat.  248:  70  Am.   IHc.  717. 

10  See.  also,  Garratt  v.  Oarratt,  4  Yeates,  244. 


want  of  a  more  specific  allegation,  and  of  notifying  the  defend- 
ant of  the  nature  of  the  charge  and  the  proof  by  which  it  will 
be  supported.'^ 

f  S660.  Avmiiuita  gtaivrtLUj.  A  complaint  for  dlTorce  should 
contain  allegationB  of  every  fact  the  existence  of  which  is  made 
necessary  by  the  statute  in  order  to  the  granting  of  the  divorce." 
Th')  residence  of  the  plaintiff  must  be  averred.^*  Conoivanoe 
or  collusion  need  not  be  negatived  in  the  complaint,  as  they 
are  matters  of  defense." 

I  2681.  Alimony  pendent*  lit*.  The  court  has  power  to 
order  tha  husband  to  pay  money  to  his  wife  for  her  support 
during  the  litigation,  and  for  counsel  fees  and  other  legal  ex- 
pensee,'"  And  it  may  be  enforced  by  imprisonment  for  con- 
tempt." Alimony  pendente  lite  may  be  allowed  without  statu- 
tory authority,  the  power  to  grant  it  being  incident  to  the 
power  to  grant  the  divorce.'^  It  was  allotted  on  the  average 
annual  earnings  of  a  husband,  a  master  mariner,  though  at  the 
time  of  his  answering  the  petition  for  alimony  he  was  tempo- 

n  Blihop  on  Mar.  &  Div.,  vol.  2,  f  610.  As  to  pleadlog  habitual 
adultery,  see  Id.,  {  &11:  Marble  v.  Marble,  36  Mich.  386.  Under  the 
Waahlngton  itatnte  ICode  Pro.,  f  764,  aubd.  2),  a  complaint  lor 
divorce  on  the  ground  or  adulter;  Is  Inaufflclent  when  It  falls  to 
alleKe  that  the  last  act  of  adultery  was  committed  within  one  year 
befM«  the  commencement  of  the  action  aud  that  it  was  nnfor^ven; 
bat  anch  defect  is  cured  by  Judgment,  where  proof  ahowtn^  soch 
facts  baa  been  admitted  .wttbont  objection.  Burdick  t.  Burdict, 
7  Wash.  8t  SSS. 

13  White  7.  White,  4S  N.  H.  IZI. 

IS  Bennett  v.  Bennett,  28  Cal.  S8&;  Civil  Code,  |  128.  If  there  Is 
any  uncertainty  in  either  count  of  the  complaint  as  to  the  resi- 
dence of  the  plaintiff,  the  objection  should  be  taken  by  demurrer, 
on  the  ground  of  uncertainty.     Beading  v.  Beading.  96  Cat,   4. 

14  Tonng  V.  Toung,  18  Hlnn.  00;  Boe  v.  Boe,  14  Hnn,  612;  Barns 
V.  Bums.  60  Ind.  2S9;  Smith  v.  Bmltb,  4  Paige  Ch.  432;  27  Am. 
Dec.  76. 

« £r  paHt  Perkins,  18  Cal.  60;  see  Cal.  OlvU  Code,  |  1S7. 

»Id.;  see  Bomafne  v.  Cbanncey,  128  N.  V.  566:  26  Am.  St.  Bep. 
M4. 

■iPetrle  v.  People,  40  III.  S34.  To  entitle  a  wife  to  alimony 
prndttilf  litr,  and  for  means  to  prosecute  her  suit  her  petition  should 
establish  a  prima  facit  case,  and  be  supported  by  verification  aod 
■nidavlts,  but  the  merits  of  the  original  or  main  controversy  can 
not  be  Inquired  into  on  such  a  petition.  Daniels  v.  Daniels,  9 
OoL  18S. 
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rarily  out  of  emplojrmeat,''  In  a  suit  by  a  wife  against  her 
husband  for  divorce,  he  is  chargeable  with  the  real  value  <^ 
Bueh  professional  services  as  the  wife  may  procure."  What 
allowance  a  husband,  who  sues  his  wife  for  a  divorce,  will  be 
required  to  make  to  her  for  the  expenses  of  her  defense,  by 
the  courts  of  Washington  taritory,  variud  with  the  circuiu- 
stancee.**  Whwe  husband  and  wife  have  been  living  apart  for 
many  years,  and  the  wife  has  supported  herself,  and  is  still  able 
to  do  80,  alimony  pendente  lile  will  not  he  allowed.^*  The  allow- 
ance is  within  the  discretion  of  th©  court.*'-  Proof  of  the 
amount  of  labor,  or  the  value  of  servicos  of  counsel,  is  not 
necessary  to  sustain  an  allowance  for  counsel  fees.  The  court 
may  determine,  from  its  own  exp^ence,  and  from  the  facts 
and  circumstancefi  of  the  case  as  disclosed  liy  the  papers,  what 
is  a  reasonable  fee.^  In  Maryland,  courts  of  chancery  exercise 
jurisdiction  to  grant  alimony  to  the  wife,  but  only  upon  allega- 
tion of  facts  which  would  he  a  suffici^it  foundation  in  England 
for  granting  a  divorce  o  mensa  el  ihoro.^  And  New  York 
follows  the  procedure  of  the  Engli^  courts.^  An  order  to 
pay  alimony  may  be  enforced  by  an  attachment  for  contempt* 

i  2662.  Appeal.  In  a  divorce  suit  brought  by  the  husband, 
an  appeal  taken  by  the  wife  from  a  decree  apainst  her,  within 
the  statutory  period,  but  after  the  death  nf  the  complainant, 
where  the  husband,  at  his  death,  left  conaiik'nii)ie  estate,  is  held 
to  be  authorized  by  the  Michigan  statu.tc.-''     The  repreaeata- 

KTbompBon  v.  Thompson,  L.  B.,  1  P.  ft  D.  553 
.  ittSprajberry  v.  Merk,  80  Qa.  81;  75  Am.  Dec.  637;  Armstrong 
V.  ArmstroDg,  36  111.  109. 

soThomdIke  v.  Tbrnndlke,  1  Wasb.  Ter.  175. 

*i  Burrows  v.  Burrows,  L.  R.,  1  P.  &  D.  B&4;  Ceorge  v.  Oeorge,  Id. 

UBcriinert  v.  Bobnert,  91  Cal.  428;  Rooe  v.  Rose.  109  Id.  644; 
De  Llamoaas  v.  De  Llamoeas,  62  N.  Y.  618. 

»Id. 

24  WllUagsford  v.  WIlliD^ford,  9  Har.  &  J.  iHTt;  Helnie  v.  Fran- 
clscuB,  2  Bland  Cb.  S68;  20  Am.  Dec.  402. 

SB  Van  Bppe  v.  Van  Deusen,  4  Paige  Ch.  74;  2.^  Am.  Dec.  BIB: 
Galland  v.  Galland.  38  Cal.  266. 

» Lyon  V,  Lyon,  21  Conn.  185;  Wightmau  v.  Wlghtman,  45  III. 
167;  Grimm  v.  Grimm,  1  E.  D.  Smith,  190.  An  order  allowinjt 
temporary  alimony  and  counsel  fees  Is  such  a  Rua]  order  or  decree 
as  may  be  appealed  from  undw  tbe  Oolorado  Code.  Daniels  v. 
Dantds,  9  Ool.  133. 

IT  Sbafer  v.  Shafer,  30  Mlcb.  163. 
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tivefl  and  hein  of  the  deceased  complaioant  must  be  brought 
in  as  parties,  before  the  heariDg  on  appeal.'"  The  administrator 
will  not  be  compell^  to  pay  alimon;  on  such  appeal.^  Where 
the  chancellor  refiisee  a  divorce,  because  proof  is  not  made  of 
the  plaintiff's  residence,  but  grants  relief  as  to  other  matters 
embraced  in  the  bill,  the  appellate  court  will,  at  the  instance 
of  the  plaintiff,  reverse  the  decree  as  to  the  divorce,  and  dismiss 
the  bill  on  that  point  without  prejudice.*"  To  justify  this  court 
in  reversing  the  judgment  of  the  court  below  refusing  a  divorce 
under  the  clause  giving  "  discretionary  powers,"  etc.,  a  very 
clear  case  must  be  shown  of  an  impropa:  exercise  of  that . 
power.'*  A  decree  for  divorce  a  vinculo  is  final,  and  an  appeal 
lies  therefrom,  notwithstanding  a  reference  to  th©  commissioner 
for  the  determination  of  alimony  priding  the  suit.** 

(  2663.  Common  propertr,  dl«poaltlon  of.  In  the  abs^ice  of 
an  allegation  in  a  complaint  for  divorce,  that  there  is  common 
property,  the  presumption  would  be  that  there  was  none,"  It 
is  proper  to  declare,  for  the  information  of  the  court,  in  what 
the  common  property  consists,  its  nature  and  value.^  The 
statute  which  prescribes  what  shall  be  common  propnty,  as 
between  husband  and  wife,  and  how  it  shall  be  divided  in  caso 
of  a  divorce,  is  a  mere  r^^lation  of  a  right  of  property,  and 
does  not  provide  a  new  right  of  action.  A  complaint  for  relief 
under  the  statute  need  not,  therefore,  comply  with  the  rules 
gov^ning  the  forms  of  pleadings  in  statutory  actions.'"'  The 
failure  of  a  complaint,  in  an  action  for  a  division  of  common 
property,  to  state  with  sufficient  particularity  the  facts  showing 
the  character  of  the  property,  is  a  defect  of  form  which  must 
be  objected  to  by  demurrer.**  In  an  action  for  divoree  for 
extreme  cruelty,  where  nothing  is  said  in  the  pleading  about 
the  disposition  of  the  common  proper^,  it  is  error  to  awcrd 
it  all  to  one  of  the  parties,"    Where  a  divorce  is  granted  on 

MShaler  v.  Shafer.  30  Mich.  163. 

»ld. 

>o  Edwards  v.  Edwards,  30  Ala.  8M. 

■1  Rul^  v.  Ruby,  29  lad.  174. 

■a  Sb&w  V.  Sbaw,  9  Mich.  164. 

u  Kaahaw  v.  Kasbaw,  3  Cal.  812. 

Mid. 

»  Gimmy  v.  Doane,  22  Cal.  63Ct. 

Mid. 

«7  Howe  V.  Howe,  4  Nev.  468;  see  CaJ.  Civil  Code,  t  148. 
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the  ground  of  extreme  cruelty,  or  adultery,  the  guiltj  party 
is  entitled  to  receive  only  so  much  of  the  ooinmunity  property 
as  the  court  may  deem  just  under  thu  facts  of  the  caae;  aud 
the  discretion  of  the  court  in  dividing  thi'  ;)roperty  is  subject 
to  revision  on  appeal.**  The  inference  to  be  derived  from 
sections  146  and  147  of  the  California  Civil  Code  is,  that  if 
a  divorce  is  granted  on  the  ground  of  adultery,  or  extreme 
cruelty,  the  injured  party  is  entitled  ti>  inoi-o  tlian  half  of  the 
common  property.**  If  the  decree  docs  not  make  any  disposi- 
tion of  the  common  property,  and  no  such  question  is  presented 
by  the  pleadings,  it  will  not  conclude  the  parties,  or  either  of 
them,  in  respect  of  th«r  claims  to  such  property.**  Any  other 
court  than  the  one  rendering  the  deerct-  of  divorce,  if  otherwi^io 
competent,  has  jurisdiction  to  det«miiue  tJie  disposition  of  the 
community  property  under  the  statute.'"  Where  the  decree 
dirocts  that  there  shall  be  a  division  in  definite  proportions  of 
the  community  property,  the  parties  become,  from  the  time  ihe 
judgment  is  rendered,  tenants  in  common  cu  iiomute,  in  the 
land  theretofore  held  by  them  in  community.*^ 

I  S664.  Condonation  uid  connivance.  Condonation  is  a  con- 
ditional forgiveness,  and  a  repetition  reviveti  the  condoned  in- 
jury.** And  former  injuries  will  be  revived  by  misconduct  of 
a  slighter  nature  than  such  as  to  const,itute  an  original  ground 
for  a  divorce.**  Condonation  of  acts  df  actual  violence,  blows, 
etc.,  may  be  forfeited  or  set  aside  by  iiubsequent  words  of  ^buse, 
so  that  a  wife  may  sue  fcH-  a  divorce  on  the  ground  of  the 

UBsllnga  V.  EsllDger,  47  Cal.  82;  nee,  also,  Cal.  Civil  Code, 
I  14& 

Old.;  see  StroEynsU  v.  Stro^nskl,  97  Col.  189;  Brown  v.  Brown. 
60  td.  CIO;  Cummin^  v.  Cummings,  75  Id  434. 

*o  De  Godey  v.  De  Qodey,  39  Cal.  157. 

41  Id. 

UHcLeran  v.  Benton,  81  Oal.  28.  Tho  aottlement  of  property 
rights  iB  incident  to  every  action  ta  divorce  when  there  Is  any 
property  Invtrfved;  and  such  settlemmt  may  be  souglit  In  tbe  ctobs- 
cmnplaint  as  well  as  ia  tbe  original  compiaJnt  Molt  v.  Uott,  82 
Gal.  413. 

«  Bnrr  v.  Barr,  10  Paige  Ch.  2»;  see  Bobnert  v.  Bobnert,  95  CaL 
4M. 

MBnrr  v.  Bnrr,  10  Paige  Ch.  20;  se*,  alpo,  WhUpell  v.  Whispell. 
4  Barb.  217;  Bewail  v.  Bewail,  122  Hase.  I5(i:  23  Am.  Rep.  289. 


blows,  although  she  could  cot  obtain  oue  for  the  verbal  abuse.** 
Connivaiice  deatroya  all  claim  to  remedy  by  way  of  divorce;** 

I  aees.  ConHut.  The  court  will  not  proceed  oa  the  ground 
of  the  conarait  of  the  parties  to  a  diaeolution  of  the  marriage 
contract." 

I  8666.  Ciutod;  ot  cUld.  A  wife  auing  for  a  divorce  on 
the  ground  of  extreme  cruelty  is  entitled  to  the  custody  of 
their  female  child  of  tender  years.**  There  is  no  errw  in 
requiring  the  husband  to  maintain  a  minor  child  committed 
to  the  mother's  custody,  after  a  decree  of  divorce  obtained  on 
account  of  his  misconduct.^ 

f  2667.  Dofsult.  A  divorce  will  not  be  granted  upon  the 
default  of  the  defendant  without  proof  of  the  facts  charged.^ 
Under  section  135  of  the  New  York  Code,  fixing  a  time  wherein 
a  defendant,  "  except  in  an  action  for  divorce,"  may  be  allowed 
to  come  in  and  defend,  where  service  of  summons  was  by  pub- 
lication, it  was  held  that  the  courts  were  not  deprived  of  the 
power  to  open  a  default  in  a  divorce  caae,  where  the  summons 
was  BO  served  .*' 


i  aees.  BtTorca  ^nuilwd  In  anothw  atatw,  wlieo  Invalid.  A 
divorce  granted  in  Indiana,  where  neither  of  the  parties,  in 
fact,  resides  at  the  time,  and  where  there  has  been  no  personal 
service  or  process  within  that  state  upon  the  defendant,  nor 
authorized  appearance  for  her,  is  invalid  iu  New  York,  although 
the  Indiana  record  recites  Uie  residence  of  the  plaintiff  in  good 
faith  within  that  state  for  one  year,  and  shows  an  appearance 

«>Faiiibam  v.  Parabam,  73  111.  497;  see  on  tbie  eublect,  Gal  CivU 
Code,  II  111,  123. 

mUt««  v.  Hyers.  4]  BarV.  114;  Cal.  Civil  Code,  K  111,  112; 
Woodward  v.  Woodward,  41  N,  J.  Gq.  224. 

41  WlllUmson  v.  WllIiamMn.  1  Jobns.  Cfa.  488;  see  Cal.  Cirll  Code, 
I  130:  Hamilton  t.  Hamilton.  8S  111.  349. 

M  Price  y.  Price.  56  N.  Y.  656;  Wand  v.  Wand,  14  Cal.  512;  see, 
also,  Cal.  Civtl  Co^e.  |  138. 

«•  Armstrong  v.  ArmstrcHis.  35  111.  100;  see,  also,  Cal.  Civil  Code, 
I  139:  and  see  Ex  parti  Gordan,  95  Gal.  374. 

M  Cal.  Civil  Code,  |  130. 

Bi  Brown  v.  Brown,  .W  N.  Y.  609.  Gal.  Code  Civ.  Pro.,  |  473, 
makes  no  exception  an  to  tbe  power  of  the  court  to  open  a  default 
wbMV  tbe  BummoDs  was  not  pereonally  served. 
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for  the  defendant  by  one  purporting  to  be  an  attome]r-«t-]&v 
in  snch  state."" 

t  0666.  XviduiM  —  proof .  Adultery  ma;  be  establislied  by 
circumstautial  evidence."*  Proof  of  opportunity  and  eqaiTOcal 
cLrcumstancee  affords  no  evidence  of  adult^'  iu  the  absence 
of  circumBtancee  tending  to  show  depravity  and  a  guilty  pur- 
poee."*  The  teetimony  must  convince  the  judicial  mind  affirma- 
tivdy,  that  actual  adultery  was  committed;  since  nothing  short 
of  the  carnal  act  can  lay  a  foundation  for  divorce.""  But  a 
fundamental  principle  never  to  be  lost  sight  uf  in  these  caaes 
is  that  the  act  need  not  be  proved  in  time  and  place."*  The 
circnmstances  must  be  eueh  as  would  lead  the  guarded  discre- 
tion of  a  reasonable  and  just  man  to  the  conclusion."''  'Hie 
cenfeBsiona  or  admlasions  of  the  defendant  can  be  given  in 
evidence."®  No  divorce,  however,  can  be  granted  upon  the 
default  of  the  defendant,  or  upon  the  uncorroborated  stateraeut, 
admission,  or  testimony  of  the  partiee,  or  upmi  any  statement 
or  finding  of  fact  made  by  a  referee,  but  thp  court  must,  in 
addition  to  any  statement  or  finding  of  the  referee,  require 
proof  of  the  facta  alleged,  and  such  proof,  if  not  taken  before 
the  court,  must  be  upon  written  questions  aiul  answers."" 

M  Kerr  v.  Eerr,  41  N.  Y.  272;  Hoffman  v.  Hoffman,  46  Id.  80;  7 
Am.  Dec.  299. 

u  Matchln  v.  Matebln,  6  Peon.  St.  332;  47  Am.  Dec.  466;  Beat  on 
Bv.,  I  441,  and  cases  there  cited;  Emerson  v.  Emerson,  62  Hun, 
620;  Allen  v.  Allen,  101  N.  T.  668;  Evans  r.  Evans,  41  Oal.  108; 
Blake  V.  Blake,  70  lU.  61& 

Hid. 

n  HammertOD  v.  Hammertoo,  2  Hagg.  Bcc.  18,  16,  19. 

HDailey  r.  Dalle?,  Wright,  514;  Hammertoo  v.  Hammertoo,  2 
Bagg.  Ecc.  13,  16.  IB; 

BT  See  Hulock  v.  Mnlock,  1  Edw.  Ch.  14;  Day  v.  Da;.  3  Green 
Gh.  444;  FeTKUBMi  v.  Ferguson,  3  Bandf.  807;  Anonjmoua.  17  Abb. 
Pr.  48;  Inskeep  v.  Inskeep,  5  Iowa,  2(M:  consult,  also.  Bishop  on 
Mar.  &.  Dlv.,  fitt  ed.,  vol.  2,  |  612  ti  jtg. 

M  Evans  v.  Evans,  41  Cal.  143;  see  Steel  v.  Steel,  104  N.  C  631: 
Burke  V.  Burke,  44  Kan.  307;  21  Am.  St.  Hep.  283. 

BBCal.  Civil  Oode,  i  130.  The  proof  of  adultery  miiat  be  clear, 
positive  and  satisfactory.  Herbergw  v.  Herberger,  rn  Oreg.  327. 
Confession  Is  not  of  itself  sufficient.  Cal.  Code  Civ.  Pro.,  i  2070. 
As  to  evidence  of  reputation,  when  and  for  what  puriiosea  admis- 
sible, see  Marble  v.  Marble,  36  Mich.  887;  Clement  v.  Kimball.  98 
Mass.  5S& 
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I  MTOi  Ponign  divoroM.  Aa  to  the  groimde  for  grantilig 
«  divorce,  the  lex  ■fori  governs,  and  not  the  l&w  of  the  place 
where  the  marriage  was  coatracted.*"  After  a  decree  of  divorce 
was  rendered  in  Kentucky  in  favor  of  the  husband,  the  wife 
brought  a  bill  for  alimony  in  Ohio;  it  was  held  that  a  decree 
for  alimony  of  a  court  of  Ohio  having  jurisdiction  of  the 
subject-matter  was  a  valid  decree,  and  enforcible  in  Ken- 
tucky." A  decree  of  divorce  granted  by  the  courts  of  a  state 
having  juxisdictlon  over  the  petitioning  party  aa  a  citizen  of 
the  state  is  by  article  4,  section  1,  of  the  Conatitution  of  the 
United  States  valid  in  all  the  states."*  By  statute  in  Bhode 
Island  the  jurisdiction  of  the  court  depends  upon  the  residence 
of  the  petitionee," 

1  S671.  Improper  famUlarltl— .  In  a  case  of  adultery,  proof 
of  improp^  &milianties,  not  amounting  to  criminality,  was 
received  to  characterize  the  conduct  of  the  party  charged;  and 
such  proof  was  allowed  of  facts  which  occurred  before  the  time 
in  which  the  offense  was  alleged  to  have  been  comtoitted.** 

I  2672.  laJanctloB.  In  an  action  for  divorce  broaght  by  a 
wife,  an  injunction  wag  allowed  upon  the  complaint  to  restrain 
the  defendant  from  removing  his  property  out  of  the  state.*" 
And  where  the  husband  fraudulently  assigned  his  property, 
both  he  and  his  assignee  were  enjoined  from  disposing  of  it.* 

{  2673.  Joinder  of  eoimts.  Two  or  more  of  the  above  grounds 
of  divorce  may  in  California  be  united  in  tiie  same  complaint, 
but  they  ehould  be  separately  stated,  and  demand  of  judg- 
ment should  be  framed  accordingly.  But  it  seems  that  in  New 
York  charges  of  adultery  and  cruel  usage,  being  distinct  and 
independent,  and  leading  to  distinct  issues  and  decrees,  can 

wstandrldge  v.  StandrldKe.  31  Oa.  223;  Thompson  v.  State,  28 
Ala.  IZ 

*i  Rotcers  V.  Bogers,  IK  B.  Mon.  364. 

as  DIfiton  V.  DlstoD,  4  R.  I.  87. 

««Id. 

•«  Lookyer  v.  Lockyer,  1  Edw.  107. 

"Vennllyea  v.  Venntlyea.  14  How,  Pr.  470;  Rose  v.  Rose,  11 
Paige,  leB:  Laurie  v.  Laurie.  8  Id.  234. 

MQnestel  v.  Qnestel,  Wrigbt.  402;  see,  also,  De  tiodey  v.  De 
r.odey,  88  OaL  IB?. 


r 
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not  be  united.     And  the  Bame  rule  ia  apjdied  under  the  Code 
of  Procedure." 

I  2674.  JnrUdlctlon.  In  &n  action  for  divorce  brought  by 
the  wife,  the  judge  of  the  court  in  which  the  action  is  pending 
has  no  junadiction  to  hear  and  determine  in  the  District  Court 
of  an  adjoining  county,  of  the  same  diekict.  an  appUcatiun  by 
the  wife  for  an  allowance  pendente  lite  and  for  the  custody  uf 
the  children  of  the  marriage.'*  It  can  only  be  made  in  the 
court  where  the  action  is  pending.  In  actions  for  divorce 
a  vinculo,  the  jurisdiction  of  the  court  over  (lie  subject-matUa- 
of  the  action,  and  over  the  parties,  in  reBjioct  to  all  mattjra 
involved  in  it,  terminates  with  the  entry  of  tinal  judi;ment 
therein,  save  for  the  enforcement  of  cOErei'tiuu  of  the  judg- 
ment.** 

I  se7G.  Legttliiutcy.  When  a  divoree  is  granted  for  the 
adultery  of  the  wife,  the  legitimacy  of  the  children  begotten 
of  her  before  the  commiseion  of  the  adultL-rj  is  not  affected; 
but  the  legitimacy  of  the  other  children  of  the  wife  may  be 
determined  by  the  court  upon  the  evidence  iu  the  case.^** 

1  2870.  Zilmitatlon  of  action.  A  div<^o<'  must  be  denied 
under  the  Califmnia  Civil  Code:  1.  When  the  cause  is  adultery 
and  the  action  is  not  commenced  within  two  yeaj^  after  the  act 
is  committed,  or  after  its  discovery  by  the  injured  party;  2. 
When  the  cause  is  conviction  of  felony,  and  the  action  is  not 
commenced  within  two  years  after  pardon,  or  expiration  of 
sentence;  3.  In  all  other  cases  where  there  is  an  unreasonable 
lapse  of  time  before  the  commencement  of  tbe  action.'" 

nMelntoeh  v.  Mclntoeb,  12  How.  Pr.  289.  In  ^n  action  for  a 
divorce,  each  count  of  the  complaint  setting  fortli  n  canne  of  action 
must  be  complete,  though  It  Is  Hufflclent  to  adorit  In  one  count  the 
allegations   made   In   another.     Beading   v.   ReiKtfnp.    8fi    Cal.    4. 

«  Bennett  v.  Bouthard,  36  Cal.  688. 

M  Kamp  V.  Kamp.  59  N.  T.  212.  Jurisdiction  In  caHPs  of  divorce. 
See  Weber  v.  Weber.  16  Oreg.  163;  Wheeler  v.  Wheeler,  18  Id.  261: 
Prouty  V.  Prouty,  4  Wash.  St  174;  Estate  of  Npivman.  76  Cal.  218; 
7  Am.  St.  Bep.  246. 

10  Cat.  Civil  Code,  1  146. 

"  I  124;  Wagner  v.  Wagner,  104  Cal.  28S.  An  lo  presumption 
efitftMlshed  by  lapse  of  time,  and  bow  thtf  ainy  be  rebutted,  see 
II  124,  125.  126. 
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f  2677.  Kftlntamukc*.  Though  jadgment  of  divorce  Ib  de- 
nied, the  court  may,  in  an  action  for  divorce,  provide  for  the 
maintenance  of  the  wife  and  her  children,  or  any  of  them,  by 
the  husband." 

f  8878.  K&rrUge,  avermcdit  ot.  The  averment  of  marriaf^e, 
if  not  denied,  need  not  he  prov«i.^'  In  suit  for  divorce  on 
the  ground  of  adultery,  the  marriage,  where  it  is  denied  in 
the  answer,  must  be  proved.  It  will  not  be  inferred  from 
matrimonial  cohabitation  with  the  reputation  of  being  married.^* 

I  2679.  MarrUga,  wben  void.  Though  a  maxriage  be  ipso 
facto  void,  as  where  a  party  was  insane,  yet  it  is  proper  that 
it  should  be  declared  void  by  a  judicial  tribunal.^ 

I  8680.  Nam*  ot  adult«T«r.  The  name  of  the  person  with 
whom  the  defendant  cummitted  adultery  should  be  given,  if 
known,  though,  to  avbid  scandal,  it  has  been  held  that  the  name 
need  not  be  given  if  sufficient  certainty  can  otherwise  be  had.''* 

1  8681.  Nttw  trial.  The  rule  that  where  there  is  a  cou&ict 
in  the  evidence,  the  judgment  will  not  be  disturbed,  is  applied 
in  divorce  cases." 

1  8688.  PartiM.  The  wife,  in  a  suit  for  divorce,  may  make 
a  party  of  any  one  claiming  interest  in  the  common  property.^" 
In  New  Hampshire,  a  bill  for  divorce  can  not  be  prosecuted  by 
a  third  person  where  libelant  dies  before  entry  of  the  bill.™ 

I  8683.  B««ld*nce  of  six  montba.  The  plaintiff  must  aver 
and  prove  —  though  it  ia  not  denied  —  that  he  or  she  has  been 
a  bona  fide  resident  of  this  state  six  months  before  making  the 

nOml.  Civil  Code,  |  136.  See  eenerallj'  upon  the  aubject  of 
maintenance  or  support,  how  secured,  and  against  wbom,  and 
what  property,  enforced,  Id.,  {j  138-148. 

Ts  Fm  v.  Fox,  an  Cal.  587. 

"Case  V.  Case,  17  Cal.  598. 

IB  1  BlackBt.  Com.  430;  1  Collins  on  Lun.  SM;  WIgbtman  v.  Wlfbt- 
man,  4  JobnB.  Ch.  343;  Perry  v.   Perry,  2  Falge.  801. 

"Fan-  V.  Fair,  34  Miss.  587;  69  Am.  Dec.  406. 

■n  Malt^ial  V.  Mattlial,  49  Cal.  90. 

T8Kaj,haw   v.   KnRliaw,   3  Cal.  .?12. 

nKlmbBll  v.  Ktmhal],  44  N.  H.  122;  77  Am.  Dec.  764. 
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application  for  a  diTorce.^  Witliout  bugIi  proof  the  court  bu 
no  jurisdiction  to  grant  a  diTorce.^*  A  man's  residence  ia  that 
place  where  his  family  dwells,  or  which  he  makes  the  chief  s.'at 
of  his  aifairs  and  interests.^  By  section  129,  California  Civil 
Code,  it  is  provided  that  in  actions  for  divorce  the  presumption 
of  law  that  the  domicile  of  the  husband  is  the  domicile  of  the 
wife  does  not  apply.  After  separation  eacli  uuiy  Imve  a  :*epa- 
rate  domicile,  depending  upon  actual  residetii  c.  To  conatitute 
a  residence,  within  the  legal  meaning  of  the  term,  there  must 
be  a  settled  fixed  abode,  an  intention  to  remain  permanently, 
at  least  for  a  time,  for  business  or  other  purjjoscs.**  In  New 
Hampshire,  an  offense  committed  when  both  parties  were  nut 
of  the  jurisdiction  of  the  court,  is  not  a  ground  for  divorce.** 

I  2684.  B«crimliiatlani  The  doctrine  of  recrimination,  or 
cotnpensotio  criminum,  is  applicable  in  suits  for  divorce,  and  the 
seveiral  offenses  which,  by  the  statute,  constitute  grounds  for 
divorce,  are  pleadable  in  bar  to  such  suits,  thi'  nne  to  the  otliur, 
within  the  principles  of  the  doctrine.**  To  he  an  absolute  bar, 
the  conduct  of  the  plaintiff  must  be  such  as  to  constitute  a 
proper  basis  for  judicial  decree  against  her.  had  suit  been  in- 
stituted by  the  defendant.** 

i  2085.  s«cond  action.  A  plaintiff  may  bring  a  second  action 
for  divorce  for  subsequent  acts  of  adultery.  The  practice  for 
resorting  to  supplemental  complaint  is  not  compulsory.*^ 

I  2688.  Vwdlct  of  Jury.  The  Statute  of  Divorce  which  au- 
thorizes a  decree  to  be*"  rendered  upon  full  and  satisfactory 
evidence,"  requires  the  evidence  to  be  satisfactory  to  the  judge 

«o  Bennett  v.  Bennett,  28  Cal.  598. 

Slid. 

sa  Matter  of  Hawley.  1  Daly,  631. 

ssFroet  T.  Brisban.  10  Wend.  11;  82  Am.  Deo.  423;  Hatter  of 
Hale,  2  N.  Y.  Leg.  Obs.  139. 

M  Frost  V.  Frost,  17  N.  H.  2S1.  Jurisdiction  for  dlTOTce  as  de- 
pendent upon  domicile.  See  Dickinson  v.  Dlckfnson,  ti5  Hun,  516: 
Hunt  T.  Hunt.  72  N.  Y.  218;  28  Am.  Eep.  129;  Watklns  t.  W&tklns, 
125  Ind.  163;  BurtiB  v.  Burtls,  161  HasB.  506:  Rlzney  v.  Rlzney,  127 
N.  Y.  408;  24  Am.  St.  Rpp.  482. 

M  Conant  v.  Conant,   10  ChI.  249;  70  Am.   Dec.  717. 

Mid.;  Cal.  Civtl  Code,  H  t22,  123.  As  to  recrimination,  see  Bark 
T.  Burk,  44  Kan.  307;  21  Am.  St.  Rep.  283;  Wheeler  t.  Wbeeler, 
18  Oreir.  261;  UorrlFion  v.  Morrison,  142  Mass.  361;  M  Am.  Bep^  6S& 

Kt  Cordier  v.  Cordler,  28  How.  Pr.  187. 
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IB  well  as  the  jm?;  and  where  the  verdict  was  in  favor  of  the 
plaintiff,  but  the  judgment  in  favor  of  the  defendant,  it  will 
i>e  presumed,  in  the  absence  of  my  Btat«ment  of  facte,  that  the 
judge  correctly  disregarded  the  verdict.  The  verdict  of  a  jury 
in  a  chancery  case  is  only  advisory  to  the  chancellor  or  to  the 
trial  court.** 

I  8687.  On  the  ground  of  dsMrtlon. 

Form  No.  6t6. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  [Allege  marriage  as  in  previous  form.] 

II.  [Allege  residence  aa  in  previoua  form.] 

III.  That  on  or  about  the  year ,  the  said  de> 

Fendant,  disregarding  the  solemnity  of  his  marriage  vow,  will-' 
hilly  and  without  cause  deserted  and  abajidoned  the  plaintiff, 
ind  ever  since  has  and  still  continues  so  to  willfully  and  without 
cause  desert  and  abandon  said  plaintiff,  ajid  to  live  separate 
and  apart  from  her,  without  any  sufficient  cause  or  any  reason, 
ind  against  her  will,  and  without  her  consent. 

[Demand  of  Jm>OMENT.]  ** 

I  2688.  P— rtlon,  what  U.  Willful  desertion  is  the  volun- 
tary separation  of  one  of  the  married  parties  from  the  other 
with  intent  to  desert"*  Persistent  refusal  to  have  matrimonial 
intercourse  as  husband  and  wife,  when  health  or  physical  con- 
lition  does  not  make  such  refusal  reasonably  necessary,  or  the 
refusal  of  «ther  party  to  dwell  in  the  same  house  with  the 
ather  party,  when  there  is  no  just  cause  for  such  refusal,  is 
Sesertion,"  Where  one  of  the  parties  is  induced,  through  the 
stratagem  or  fraud  of  tiie  other,  to  be  absent,  snd  during  such 
absence  the  other  departs  with  intent  to  desert,  it  is  desertion 
by  the  latter.**  Departure  or  absence  caused  by  cruelty  or  by 
tlireats  of  bodily  harm  from  which  danger  would  be  reasonably 
apprehended,  is  not  desertioii  by  the  absent  oarty,  but  is  by 

SS8UU  V.  SauDders.  8  Cal.  281;  see,  also.  Goode  t.  Smltb,  13 
id.  84;  Duff  V.  FlBber,  ID  id.  376;  Wlngate  v.  Ferrin.  50  id.  105. 

Mother  allegations  In  regard  to  custody  of  cblldren,  support 
■nd  division  of  common  property,  according  to  the  facts  of  tba 
e*ae,  can  be  added,  according  to  the  preceding  form. 

M  Cal.  Civil  Code,  f  96. 

M  Id..  I  M. 

said.,  Ifi7. 
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the  other."  Separation  by  consent,  with  or  without  the  undi.r- 
utanding  that  one  of  the  parties  will  apply  for  &  divorce,  is  not 
desertion.**  Consent  to  a  separation  is  a.  revocahle  act,  and  if 
one  of  the  parties  afterwards,  in  good  faith,  Boeke  a  reconcilia- 
tion and  restoration,  but  the  other  refuses  it,  such  refusal  is 
tiesertion.*  Desertion  may  be  cured  within  the  statutory  period 
(one  year)  by  a  return  and  offer  in  good  faith  to  fulfill  thi; 
marriage  contJBCt,  and  solicitation  or  condonation;  and  if  the 
other  refuse  such  offer  and  condonation,  it  is  desertion  fruin 
the  time  of  such  refusal.**  The  wife  must  abide  by  the  hus- 
band's selection  of  a  home,  or  it  is  desiirtinu  on  her  part,"  Bui 
if  the  place  or  mode  of  living  selected  by  tlie  hufil>and  is  un- 
reasonably and  grossly  unfit,  and  the  wifo  does  not  conforui 
thereto,  it  is  desertion  on  the  part  of  the  husliand  from  the 
time  her  objections  are  made  known  to  him."'  Desertion  con- 
sists of  an  actual  cessation  of  matrimonial  cohabitation  between 
the  parties,  coupled  with  the  intent  tn  def^ert  in  Ihe  mind 
of  the  offending  party.*"  The  intent  is  presumed  from  proof  it!' 
the  fsct  of  prolonged  abandonment  without  apparent  cause."* 
The  word  "  willful,"  as  used  in  the  statuto  concerning  divorces, 
signifies  "intentional,"  and  does  not  imply  malice.""  If  the 
desertion  has  continued  two  years  (one  yoar),  the  offer  of  the 
offending  party  to  return  and  live  and  cohabit  with  the  other 
will  not  defeat  an  action  for  divorce,  unksd  the  offer  is  ac- 
cepted and  acted  upon.'"*  And  a  wife's  di^tsertion  of  her  hus- 
band, under  the  California  statute,  is  cured,  if  she,  before  the 
expiration  of  the  statutory  period  required  to  make  the  desertion 
ft  cause  ofdivorce,  and  when  in  the  vicinity  of  her  husband'* 
home,  offers  to  go  back  and  resume  the  [wrformance  of  her 
marital  duties,  and  he  refuses  to  receive  her.  Under  such 
circumstances,  an  actual  physical  return  is  not  necessary.     From 

93  Cal.  civ.  CoUe,  S  98. 

M  Id.,  t  99. 

«>  Id.,  f  101. 

»«  rd..  t  102;  Andrews  v.  Runyan.  66  Cal.  i!29. 

»T  Cal.  Civil  Code.  1  103. 

9"  1(1.,  I  104;  see  Hardenbergb  v.  Harden  bore  li.  H  Cal.  664. 

"•Id.:  Morrison  v.  Morrison,  20  Cal.  481;  also,  Slsemore  v.  Slse- 
more.  17  Oreg.  542;  Alhlre  v.  Alklre.  33  W.  Va.  517;  Williams  t. 
Williams,  ISO  N.  T.  193;  27  Am.  St  Bep.  51T. 

IOC  Morrison  v.  Morrison.  20  Cnl.  431. 

101  Benkert  v.  Beokert,  32  Cal.  4«t. 

IMld. 
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iie  date  of  his  refusal  the  husband  is  deraned  to  hare  deserted 
he  wife.*'*  But  where,  on  the  liability  of  a  fauabaod  to  sup- 
port his  wife,  they  separate  voluntarily,  and  she  returns  to  her 
'elatires,  the  separation  is  not  a  willful  desertion  on  his  part, 
Jiough  he  should  cease  to  correspond  with  her."**  To  consti- 
.Qte  a  groond  for  divorce  under  the  California  statute,  willful 
tesertion  must  continue  one  year."* 

I  S088.  On  Ui*  groond  of  conviction  for  falonr. 
Form  No.  617. 
[Title.] 
The  plaintiCE  complaiDS,  and  alleges: 

I.  [Allege  marriage  as  in  preceding  forms.] 

II.  [Allege  residence  as  in  preceding  forms.] 

III.  That  at  the term  of Court 

,  in  the  county  of  ,  state  of  Cali- 
fornia, and  before  this  action,  the  defendant  was  [duly]  con- 
ricted  of  felony,  to-wit,  for  the  crime  of  ,  nnd 

duly]  sentenced  by  the  said  court  to  confinement  in  the  etate 

irison  of  said  state  for  the  term  of  years,  and 

n  pursuance  of  the  said  sentence  the  defendant  is  now  confined 
n  said  state  prison  [or,  if  the  sentence  has  expired,  or  a  pardon 
vas  granted,  omit  the  words  "is  now  confined  in  said  state 
)rison,"  and  add,  "  was  confined  in  said  state  prison,"  that  the 

leriod  of  his  sentence  therefor  terminated  on  the   

lay  of ,  18. .,  at  which  date  he  was  dischaiged 

her^rom  (or  was  pardoned)]. 

[Demand  op  Judgment.] 

I  seoo.  IMvorM  OB  KTonnd  ttt  felony.  A  felony  is  &  crime 
rhicb  is  punishable  with  death  or  by  imprisonment  in  the  state 
iriaon.*'*  The  action  for  divorce,  for  this  cause,  in  California, 
nuat  be  brought  within  two  years  after  a  pardon,  or  the  termi- 

lei  Andrews  v.  Kunyon,  65  Cal.  629;  4  West  Coast  Hep,  81. 

lot  inttersoU  t.  Ingeisoll,  49  Peon.  St.  249;  see,  also,  Cal.  Olvfl 
Tode,  H  99-101. 

K'frCal.  Civil  Code,  f  lOT.  If  tbe  court  can  Rather  the  requisite 
racts  from  the  complaint,  as  If  It  charge  willful  desertion  by  the 
lefendant.  wftbont  any  reesonat^e  cause,  fixing  clearly  tbe  time 
:bereof,  and  alleging  Its  continuance  for  a  period  of  one  year,  and 
ip  to  tbe  comm  en  cement  of  tbe  action,  it  will  be  aufflclent. 
OaJvert  T.  Calvert.  15  Col.  890. 

10a  Cal.  Penal  Code,  1 17. 

\  01.  H  —  37 
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natioD  of  the  period  of  seotence.**"  In  an  action  for  a  divorce 
on  this  ground  against  one  Nathaniel  U.,  a  record  of  the  con- 
viction of  Nathan  U.  is  admissible  in  evidence,  upon  proof  of 
identity."* 

S891.  On  ffToond  of  «xtreii>o  cntalty. 

Form  No.  618. 
[Title.] 

I.  [Allege  marriage  ae  in  form  No.  615.J 

II.  [Allege  residence  bs  fonn  No.  615.] 

III.  That  since  said  marriage,  the  defendant  has  txeat«d  her 
in  a  cruel  and  inhuman  manner,  and  in  particular  as  foUowis: 

OnUie day  of ,  18..,at 

the  defendant  [here  state  the  particular  acts  of  cmelty,  specify- 
ing date  and  place  for  each,  and  the  nature  of  the  act]. 

[Dbuand  ot  Judomekt.] 


Mlt7,  what  ia.  Extreme  cruelty  is  the 
infiiction  of  grievous  bodily  injury  or  grievous  mental  suffering 
upon  the  other  by  one  party  to  the  marriage.*'*  The  question 
is  no  longer  aji  open  one  whether  mental  suffering,  as  the  re- 
sult of  willful  ill-treatment,  not  accompanied  with  violence  to 
the  person,  is  or  may  be  such  as  to  justify  a  divorce  on  the 
ground  of  extreme  cruelty.  The  only  queation  is  as  to  the  ex- 
tent OT  degree  of  mental  suffering  which  mnet  be  borne  without 
relief,  op  that  will  justify  relief;  whether  to  he  a  ground  for 
divoree  the  mental  suffering  must  have  affected  the  body  by 
injuring  the  health,  or  be  such,  at  the  least,  n.s  to  seriously  en- 
danger the  health.  It  would  be  difficult  to  collate  from  the 
authorities,  or  aside  from  the  authorities  to  enunciate,  any  well- 
defined  rule  that  would  be  applicable  in  all  cases.  It  is  evident 
that  the  body  is  an  unreliable  indicator  of  menta!  suffering.  .\ 
peculiarly  sensitive  mind  may  exist  in  a  body  m  vigorous  as  to 
prevent  any  material  inroad  upon  the  health  from  mental  suffer- 

lOT  Cal.  Civil  Code,  |  124. 

10s  ntfller  V.  ntsler,  Wright,  627. 

iMCal.  Civil  Ooda.  I  94.  "  Grievons  — afflictive;  painful:  hard 
to  be  borne."—  Webster.  Any  unjustifiable  conduct  upon  the  part 
of  either  of  the  sponHea,  which  so  fnlevouslT  wounda  the  feelings 
of  the  other,  or  so  utt«rl7  destroys  the  peace  of  mlod  of  the  otber, 
as  to  Berlonsly  Impslr  the  health,  or  such  as  ntteriy  destroys  the 
legitimate  ends  snd  objects  of  matrimoDy,  coDstltntea  extreme 
cruelty.    Barnes  v.  Bames,  9B  Cat  171. 
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ing,  DO  matter  how  great;  whiUt  in.  otiier  cases,  where  the  lulud 
is  leas  seDsitive  the  body  may  be  eo  weak  as  to  yield  to  com- 
paratively trifling  mental  suffering.  If  divorces  are  granted 
to  prevent  or  relieve  Buffering,  and  not  simply  to  preserve  life, 
it  is  difficult  to  assign  a  satisfactory  reason  why  bodily  suffer- 
ing should  be  relieved,  and  not  the  mental.  Indeed,  in  the 
large  majority  of  cases  of  personal  violence,  the  wounded  pride, 
the  conaciouaneee  of  lost  affection,  aad  the  indignity  endured, 
cause  keener  suffering  than  the  wounded  flesh  or  broken  limb. 
The  difficulty,  however,  lies  in  the  proof.  Where  the  mental 
suffering  has  produced  no  visible  effect  upon  the  bodily  health 
or  appearance,  the  tangible  standard  by  which  its  extent  may 
be  meofiured,  whether  with  accuracy  or  not,  is  wanting,  and  we 
are  left  to  the  recital  of  suffering  by  the  aggrieved  party,  and 
inference  as  to  the  probable  effect  of  the  aggressor's  treatment. 
From  the  very  nature  of  the  case  the  testimony  of  third  per- 
sons to  the  mental  sufferings  of  a  complainant  can  rarely,  if 
ever,  present  to  the  court  a  juat  conception  of  it.  In  the  case 
of  Matthai  v.  Matthai,  49  Cal.  93,  the  district  judge,  in  passing 
on  a  motion  for  new  trial,  said:  "While  upon  paper  it  may 
not  appear  that  plaintiff  had  any  great  reason  to  complain  on 
the  score  of  mental  anguish,  yet  the  appearance  of  the  parties 
in  court,  in  connection  with  &e  evidence  offered,  entirely  satis- 
fled  my  mind  that  she  was  a  keen  sufferer  by  reason  of  the  [H'e- 
mediated,  persistent,  and  willful  system  of  persecution  and 
annoyance  adopted  by  the  defendant  towards  her;  •  •  • 
that  his  language  to  and  treatment  of  her  not  only  caused  her 
mental,  but  also  physical  suffering,  and  that  to  remand  her  to 
his  control  and  companionship  would  be  virtually  consigning 
her  to  a  premature  death  or  to  insanity."  In  the  same  case  the 
Supreme  Court  say:  "  The  voluminous  record  sent  up  is  full 
of  Uie  details  of  the  most  disgusting  and  outrageous  conduct  of 
the  defendant  towards  the  plaintiff;  and  if  the  evidence  tending 
to  show  tiiese  is  to  be  believed,  it  would  be  a  reproach  to  the 
law  should  relief  be  denied  to  the  plaintiff."  The  effect  of  this 
conduct  upon  the  plaintiff  was  not  discussed  by  the  Supreme 
Coort 

In  Powelson  v.  Powelson,  22  Cal.  358,  Cope,  C.  J.,  said:  "  It 
appears  that  the  defendant  was  in  the  habit  of  using  towards 
the  plaintiff  the  vilest  and  most  abusive  language,  falsely  charg- 
ing her  with  adulterous  intercouree;  that  she  is  a  weak,  nervous 
woman,  modest  in  her  deportment,  and  amiable  in  her  disposi- 
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tioD;  that  the  conduct  of  the  defendant  caused  her  much  mental 
Buffering,  producing  fits  of  illnese,  and  threatening  permanent 
injury  to  her  health,  rendering  a  Beparatioii  from  him  ueced- 
aary,"  In  the  same  case  it  was  further  eaid:  "Cruelty,  as 
defined  by  Bishop,  is  such  conduct  in  one  of  tiie  married  parties 
as  renders  further  cohabitation  dangerous  to  tbo  physical  safety 
of  the  other,  or  creates  in  the  other  such  reasonable  apprehen- 
sion of  bodily  harm  as  naturally  interfertss  with  the  di8char;je 
of  marital  duties.  This  definition  falls  strictly  within  the  doc- 
trine of  the  cases,  and  in  Morris  t.  Morris,  14  Cal.  Tti,  we  adopted 
it  as  expressing  substantially  the  meaning  of  our  statute.  It 
seemB  to  be  settled  that,  in  order  to  justify  a  divorce,  the  harm 
to  be  avoided  must  be  bodily  harm,  and  not  merely  mental, 
and  some  of  the  authorities  go  so  far  a^  to  hold  that  mental 
suffering,  though  affecting  the  health  and  endangering  the 
physical  safety,  is  not  sufiicient.  The  better  opinion,  however, 
is  opposed  to  this  view,  and  we  think  that  any  conduct  suffi- 
ciently aggravated  to  produce  ill-health  or  bodily  pain,  though 
operating  primarily  upon  the  mind  only,  should  be  regarded  as 
legal  cruelty."""  The  definition  given  by  the  Civil  Code,  above 
cited,  has  been  since  adopted.  In  Illinois  it  was  held  that, 
although  abusive  language  is  not,  by  itself,  cause  for  divorce, 
yet  where  blows  are  proved,  abusive  language  may  be  taken  into 
view  as  detennining  their  character  as  constituting  cruelty,  such 
as  wiirranta  a  divorce.*"  A  gross  abuse  of  marital  rights  by 
the  husband,  resulting  in  injury  or  sufFeriog  to  the  wife,  may 
constitute  extreme  cruelty  within  the  mt-aning  of  the  statute  of 
New  Jersey,  allowing  divorces  a  mensa  et  thoro  upon  that 
ground.'"  Where  there  is  no  reasonable  apprehension  of  a  con- 
tinuance of  cruelty,  the  divorce  will  be  denied.*"  As  to  cruelty 
by  violence,  the  kind  of  violence  is  not  material.  In  this  re- 
spect there  is  no  difference  between  a  blow,  a  push,  or  any 

110  See,  also.  PlemlDg  v.  FlemlnE.  95  Cril.  430;  20  Am.  St.  B«p. 
12*;  Waldron  v.  Waldnm.  85  Cal.  251;  Mnson  v.  Mason.  ISl  Penn. 
St.  161;  Beyer  v.  Beyer.  50  Wis.  254;  34  Am,  Rep.  848;  Kelly  v. 
Kelly,  18  Nev.  49;  61  Am.  Rep.  732,  In  wlilrh  false  aecusattons  of 
marital  tofldelfty  on  the  part  of  the  busbund,  made  by  tbe  wife, 
were  held  extreme  crusty. 

111  Fambam  v,  Fambam,  78  III.  487;  S.  P.,  Day  v.  Day.  Gfi  N.  H. 
816. 

iiSBngltsh  V.  English,  27  N.  J.  Eq.  £79:  Maybew  v.  Mayhew, 
ei  Conn.  233;  29  Am.  R^.  195. 
ii>  Bngllsb  V.  English,  27  N.  J.  Eq.  B79. 
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othw  force.***  For  a  hoBband  to  confine  his  vife;  or  to  starve 
her;  or,  having  the  means  to  procure  them,  deprive  her  of  the 
neceesariea  of  life;  or  withhold  medical  assistance  in  sickness, 
while  he  is  able  to  provide  it;  tlie  ill-treatment  of  his  wife's 
child,  if  for  the  purpose  of  annoying  her;  desertion;  refusing 
marital  connection,  have  all  been  held  to  be  cruelty.*"'  A  bill 
for  divorce  which,  in  stating  a  case  for  divorce  on  the  ground 
of  adultery,  avers  the  contracting  by  defendant  of  a  vwioreal 
disease,  will  authorize  a  decree  on  the  ground  of  extreme 
cruelty,  where  the  proof  clearly  BubstantJates  flie  fact  so 
averred.'**  In  Iowa,  the  cruel  treatment  must  be  such  as  to 
endanger  life,  and  the  complaint  must  state  the  specific  acts  of 
inhuman  treatment.*'^  Where  a  husband,  in  presence  of  his 
wife,  in  spite  of  her  entreaties,  unmercifully  beats  her  child,  it 
is  cruel  and  inhuman  treatment.'**  But  demeanor  calculated  to 
provoke  annoyance,  discontent,  and  disgust  is  not  sufficient.'** 
And  divorces  are  granted  in  such  cases  to  relieve  from  appre- 
hended danger  of  bodily  harm.***  But  not  when  such  cruelty 
is  caused  by  the  misconduct  of  the  wife.*"  The  acta  or  char- 
acter of  treatment  which  will  amount  to  extreme  cruelty,  Kufti- 
cient  to  constitute  a  ground  of  divorce,  must  in  a  great  measure 
depend  on  the  character  of  the  respective  parties  and  the  pe- 
culiar circumstancee  of  each  case.***  Under  the  California 
statute,  adultery  or  habitual  intemperance  do  not,  in  a  legal 
sense,  constitute  extreme  cnielty.'*"     Nor  doea  the  fact  that  the 

>i*  Dysart  v.  Dysart.  1  Robertson,  106,  12(>;  Sauoders  v.  Saunders. 
Id.  549,  D60. 

lis  See  Bishop  (m  Mar. 
el  stq-,  and  cases  cited.  As  to  tbe  a 
or  dang^,  see  Barrere  t.  Barrere,  4  Jobne.  Ch.  l&Ti  Mason  v. 
Mason,  1  Bdw.  Ch.  278;  Rlcbards  v.  Richards,  1  Grant  (Penn.), 
48»;  Mahone  v.  Mahone,  19  Oal.  626,  628;  81  Am.  Dec.  91:  Oraecen 
T.  Graecen,  1  Gre«D  Cb.  4!W:  McMahon  v.  McMahon,  fl  Oreg,  ri25; 
Albert  T.  Albert,  5  Mont.  677;  Carpenter  v.  Carpenter,  30  Kan.  712; 
46  Am.  Rep.  106. 

iieGanfleld  t.  Canfield.  34  Mich.  S19;  Collett  t.  Cidlett.  1  Curt. 
Ecr.  078;  L<Hig  v.  Long.  2  Hawks,  168. 

I'T  Frcerklns  v.  Preerklng,  19  Iowa,  33. 

iisBlbln  V.  Blhln.  17  Abb.  Pr.  19. 

"BCooklln  V.  ConktlD,  17  Abb.  Pr.  30,  note. 

"SO  Morris  v.  Morris,  14  Cal.  70:  73  Am.  Dec.  61B. 

121  Johnson  V.  Johnson,  14  Cat.  459. 

122  Reed  ".  Reed,  4  Nev.  395. 

laHnskell  v.  Haskell,  54  Csl.  262;  also,  Shutt  v.  Shatt.  71  M-l. 
193;  17  Am.  St.  Rep.  619. 
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husband  deserted  the  wife  for  three  monttis,  during  which  time 
he  remained  in  Europe  to  perfect  himself  in  painting."*  The 
specific  acts  which  constitute  the  cruel  treatment  must  be 
8t8ted.>» 

I  8698.  Common  proparty.  Whco^  the  decree  of  dirorce,  for 
extreme  cruelty,  in  an  action  in  which  there  was  no  averment 
in  the  pleadings  as  to  the  common  property,  aw;irc!cd  it  ail  to 
the  plaintiff,  it  was  held  that,  in  so  far  as  it  purported  to  make 
disposition  of  or  direction  concerning  such  property,  it  should 
be  reversed,  and  the  cause  remanded  for  amendment  of  tho 
pleadings  and  for  further  proceedings.'*  There  is  no  doubt 
that  the  court,  in  granting  a  divorce,  ha«  authority  to  direct  the 
defendant  to  pay  t^e  plaintiff  alimony,  and  the  allowance  inay 
be  based  upon  bis  earnings,  or  his  ability  to  vnvn  money.'" 

1  2604.  Condonatloii.  An  off^  by  a  "wife  to  (return  to  her 
husband  and  live  with  him,  made  pursuant  to  an  (Htler  of  court 
for  her  support,  in  lieu  of  an  allowance,  is  not  a  condonation 
of  his  previous  cruel  treatment.'" 

I  8680.  Provocation  of  vlolAitce.  A  divorce  will  not  be 
granted  on  the  ground  of  extreme  cruelty,  whm  it  appeare  that 
the  complaining  party  has  willfully  provoked  the  violence  or 
misconduct  complained  of,  unless  such  violence  greatly  exceeds 
the  provocation.'**  Where  the  conduct  of  the  plaintiff  was 
not  free  from  fault,  but  it  was  not  of  such  a  character  as  to 
excuse  defendant's  acts  of  personal  violence,  the  court  is  au- 
thorized to  grant  a  divorce.'*" 

t  S696.  Singrle  act  of  vlolene*.  A  mere  act  of  violence,  wh-tre 
there  is  no  apprehension  of  its  repetition,  and  which  is  the 
result  of  rashness  rather  than  malignity,  does  not  furnish  a 
ground  of  divorce  on  the  ground  of  extreme  cruelty,  because 

iM  Smith  V.  Smith,  62  Cal.  466. 

lis  Anonf  moua,  11  Abb.  Pr.  231;  B.  C,  sub  nam-  Walton  v.  Wal- 
ton. 32  Barb.  203:  and  see  Smltb  v.  Smith.  62  Cal.  466. 

13B  Howe  V.  Howe,  4  Nev.  4B8;  see  Cal.  Civil  Code.  I  14& 

12T  Btsbop  on  Mar.  &  Dlv.,  i  6M. 

1^  Bets  v.  Bets,  19  At>b.  Pr.  90. 

i»  Beed  V.  Reed,  4  Nev.  395. 

IN  Kldcnmuller  v.  EldenmuUer,  37  Cal.  364;  see,  also.  Albert  v. 
Albert,  S  Moot  577;  61  Am.  Rep.  86;  Hawkins  v.  Uawklas,  65 
Ud.  104. 


this  relief  is  not  granted  to  punish  the  party  guilty  of  miscon- 
duct, but  reUeye  the  other  party  from  future  Buffering  or 
violence.*" 

*  aser.  AUmonj  without  divore*. 

Form  No.  619. 
[Title.] 

I.  [Allege  marriage  as  in  form  615.] 

II.  [Allege  residence  as  in  form  No.  615.] 

III.  That  from  the   day  of   ,18-, 

they  contiuued  to  live  and  cohabit  together  as  man  and  wifo^ 

in  this  state,  till ,  18 . . ,  during  which  time  they 

had  horn  unto  them  one  child,  a  son  (now  under  plaintiff's  care), 
and  by  their  united  exertions  acquired  property  of  the  value  of 
twenty  thousand  dollars,  which  property  consists  of*  money, 
stocks,  notes,  and  other  personal  securities,  now  entirely  in  the 
hands  and  under  control  of  the  defendant;  that  in  the  month 

of ,  18. .,  defendant,  without  cause  or  provocation, 

drove  plaintiff  from  his  house,  and  ever  since  has  and  still  doee 
refuse  to  live  or  cohahit  with  plaintiff,  allow  her  to  return  to 
his  house  or  to  speak  to  him;  and  since  the  separation  as  afore- 
said, the  defendant  has  supplied  her  with  seventy-five  dollars 
per  month  for  the  maintenance  of  heredf  and  child,  but 
threatens  to  reduce  or  wholly  deprive  her  of  this  allowance  at 
his  pleasure;  that  she  haa  no  separate  propffl^y. 

Wherefore  plaintiff  prays  permanent  alimony  in  the  sum  of 

dollars  per  month,  to  be  paid  and  secured  to  her 

for  the  separate  maintenance  of  herself  and  child,  and  that  the 
custody  of  said  child  be  awarded  to  her.'" 

I  S688.  Alimonj  without  divorc«.  It  was  decided  that  a 
wife,  who  without  cause  or  provocation  is  driven  from  her  hus- 
band'a  house,  with  her  infant  child,  and  is  wholly  without  the 
means  of  support,  may  maintain  an  action  against  the  husband 
for  a  reasonable  allowance,  for  the  maintenance  of  herself  and 
chill],  without  coupling  with  the  application  a  prayer  for  a 
divorce, •**  "  The  doctrine  extends  through  the  entire  field  of 
our  law,  as  administered  alike  in  the  common  law,  equity,  and 

1S1  Reed  v.  Reed.  4  Nev.  30&;  Hoshall  v.  Hoeball,  SI  Hd  72;  84 
Am.  Rep.  208. 

iB3Tbt8  was  substantially  tbe  form  of  complaint  In  Qallahd  v. 
Galland.  38  Cal.  265. 

lu  Galland  v.  Galland,  38  Cal.  266. 
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eccleaiaetic  tribunalB,  that  in  effect  whenever  the  wife  is  ad- 
judged entitled  to  live  separate  from  her  husband,  by  reason  of 
breaches  of  matrimonial  duty  committed  hy  Ijini,  a  concurriii)^ 
adjudication  must  be  pronounced  that  he  ^upjiurt  her  while  ^> 
living;  the  one  adjudication  being  commenguriite  in  extent  witli 
the  other,  and  neither  one  existing  without  tlif  other."'"  In 
several  states,  by  legi^tive  enactmmt,  an  iiib^wiuice  for  tlie 
separate  maintenance  of  the  wife,  disconnt-Lied  with  proceed- 
ings for  a  decree  of  divorce,  is  authorized.'*''''  "  We,  therefore, 
conceive  that  the  chancellor,  before  the  Etilute  and  sincu,  in 
cases  not  embraced  by  it,  which  have  strong  moral  claims,  hml 
and  has  jurisdiction  to  decree  alimony,  leaving  the  matrimonial 
claim  untouched,  and  that  those  authorititti  which  decide  Jii 
favor  of  such  jurisdiction  ought  to  prevail.''*'  It  is  better,  as 
the  court  says  in  the  above  case,  to  abandon  tiie  subterfuge  lu 
which  courts  have  sometimes  resorted  in  eutli  casea  "as  a  pre- 
text for  jurisdiction,"  and  administer  the  a|)propriate  rcHef 
without  tiie  "  pretextt'"" 

i  3096.  On  th«  ground  of  wUlfnl  naglaet,  taavliig  the  »bUitr 
to  proTlda. 

Form  No.  6iO. 
[Title.] 
The  plaintiff  complains,  and  aU^:eB: 

I.  [Allege  marriage  as  in  fonn  No.  615.] 

II.  [Allege  residence  as  in  form  No.  6ir),] 

III.  That  the  defendant  for  more  than  one  year  last  past  has 
willfully  neglected  to  provide  for  plaintiff  iho  common  neces- 
saries of  life,  having  the  ability  so  to  do.  ;ind  has  compelled 


iM  GaJIand  v.  Galland,  38  Cal.  265.  and  cases  tii<-i 

latld.,  38  Cal.  2IIS. 

iM  See  Cal.  Olvll  Code,  %  186.  The  same  propos) 
Id  Purcell  v.  Pwroell.  4  Hen.  &.  M.  WW;  Almoml  > 
dolph,  662;  15  Am.  Dec.  781;  Uwan  v.  Ix>piin 
Prather  v.  Prather,  4  Dexaus.  33:  Rtaante  v.  Rliiii 
197;  16  Am.  Dee.  BOT;  Glover  v.  Olover,  16  Aln.  A 

mcalland  v.  Gallaod,  38  Cal.  26S.  Action  fur 
tenance  of  a  wife  by  the  busband.  without  a  illvn 
137  of  the  Civil  Codp,  can  only  bt>  baoed  upou  ili< 
tloD  by  the  husbnnd,  and  proof  of  willful  d'-~' 
that,  by  reasoD  of  his  cruelty  or  threnlH  of  Iml. 
foivod  to  leave  the  fnnillj  dwplllnBplaoe.  Is  .  — 
tl]p  action.  Hardy  v.  Hardy.  97  Oal.  125;  see 
96  Id.  330. 


■e  elted. 

loD  is  malntalneil 

.  Almond,  4  Ran- 

2  B.   Mod.    142; 

iic,  1  McCord  Ch. 

liennnnent  maln- 
ri'e.  under  section 
crvunil  of  "lenpr- 
rrioii  l.y  lilni.  ..r 
>  Ijtirm.  she  iv;i8 
i-'itlal  ti>  support 
Toole  V.   Wilbur, 
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plaJDtiff  to  live  upon  the  charity  of  fneode,  aotwithstatidiag  Ijt^ 
IS  abundajitly  able  to  support  her,  and  is  worth,  aa  this  plaintiir 
is  informed  and  believes,  about  the  sum  of dol- 
lars, aud  is  in  the  constant  receipt  of  wages  suiRcient  for  their 

joint  support  from  his  daily  labor,  to-wit-,  about 

dollars  per  month. 

[Demand  ok  Jodoment.] 

I  8700.   WilWul   neglect  —  failure   by  reason    o(   IdleuettB,   «te. 

Form  No.   6ii. 

[Title,] 
The  plaintiff  complains,  and  alleges: 

I.  [Allege  raftrriage  as  in  form  No.  G15.] 

II.  [Allege  residence  as  in  fonn  No.  615.] 

III.  That  the  defendant  for  more  than  one  year  last  past  haa 
failed  to  provide  for  the  plaintifT  the  common  necessaries  of  life 
becanse  of  his  idleness,  profligacy  and  dissipation. 

[Demand  of  Judgment.]'** 

I  2701.  Willfttl  neglect  —  deflnitton  of.  Willful  neglect  is 
the  neglect  of  the  husband  to  provide  for  his  wife  the  common 
neceesariee  of  life,  he  having  the  abilily  to  do  so;  or  it  is'  the 
failure  to  do  so  by  reason  of  idleness,  profligacy,  or  dissipation."" 
Willful  neglect  must  continue  for  one  year  before  it  becomes  a 
ground  for  divorce.""  The  only  limitation  to  this  action  ia 
"an  unreasonable  lapse  of  time  before  the  commencement  of 
this  action."'" 


f  8700.  C£arge  of  failure  to  support.  It  must  aSirmatively 
appear  in  the  complaint  that  the  husband  was  the  owner  of 
property  sufficient  to  provide  for  the  necessaries  of  life,  and 
neglected  so  to  do,  where  the  application  is  made  on  th«  ground 

i>*  If  tbe  faiturebto  provide  is  attributable  clearly  xa  one  of  ttiese 
•?ause«.  It  1b  Bufflclent  to  alleee  Tlmt  one.  and  omit  the  other.  If 
all  are  Inserted.  II  miiHt  Ite  In  tlie  conjunctive. 

iMOaJ.  Civil  Code.  »  IW-. 

i«  Id.,  i  107. 

1*1  Id..  I  124,  The  pnpport  of  liiB  wife  1«  a  conllnnlne  o))ll)ratl»n 
on  Ibe  port  of  the  bunhnad,  nuil  hli  rnllitre  \n  nipct  It  iH  a  con- 
(ImuIdk  cause  for  a  divorce,  unlpHH  there  lins  tieen  an  nnrensonnbti' 
lapse  of  time  before  the  octlou  Is  commenced,  nnd  he  In  not  re- 
leased from  this  ohliKslion  by  a  ]udement  In  his  fnvor  In  nn  action 
for  a  divorce  upon  this  (rround.    Wagner  v.  Wagner,  104  ChI,  2fi3, 
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of  the  willful  Delect  of  the  husband,  for  Uie  statntoi;  period, 
to  provide  the  common  neceasariee  of  life,  having  the  ability  lu 
provide  the  same.**'  The  residence  of  the  husband  with  tlie 
wife  within  the  three  yeais  (now  one  year)  is  no  answer  to  tlie 
apphcation  where  it  appears  that  they  were  not  living  together 
at  the  commencement  of  the  suit.'"  If  common  necefwaries 
are  provided  by  the  earnings  of  either,  there  is  no  such  willful 
neglect  ae  is  contemplated  by  the  statute.'*'  The  earnings  of 
both  husband  and  wife  go  into  a  common  fund,  and  become  ' 
common  property,  the  disposition  of  which  Ijelong-;  to  the  hus- 
band, and  when  applied  by  him,  or  with  his  absent,  for  her  aup- 
port,  and  are  sufficient  for  that  purpoae,  there  is  uo  basis  iur  a 
decree;** 

(  2703.  Ail«g&tliiiu  of.  A  complaint  which  merely  charges 
the  defendant  with  "wilJful  neglect"  doe*  not  state  a  cau-ie  of 
action,  because,  by  the  statute,  there  are  two  wis  of  facta  ■vhich 
are  included  within  the  expression  "  willful  in'glect."  b'irfit:  A 
neglect  on  the  part  of  the  husband  to  provide  the  wife  with  the 
common  necessaries  of  life,  he  having  the  ability  to  do  so;  and 
second:  His  failure  to  do  so  when  he  is  uuuble,  provided  su<-h 
inability  has  been  caused  hy  his  idleness,  profligacy,  or  dissipa- 
tion.'** A  complaint  averring  willful  neglixl,  in  that  by  reason 
of  profligacy  and  dissipation  the  defendant  haa  failed  to  pro- 
vide, etc.,  will  not  support  a  finding  that  the  defendant  failed 
to  provide,  having  the  ability  to  do  so.'" 

I  2701.  Ob  th«  groond  ot  tutbitoal  drankennesi. 
Form  No.  6m. 
[TlTLK.] 
The  plaintiff  complains,  and  alleges: 
T.  [Allege  marriage  as  in  form  No.  615.] 

II.  f  AU^e  residMiee  as  in  form  No.  615.] 

III.  That  the  defendant,  disregarding  his  duties  as  a  hus- 
band towards  the  plaintiff,  has  been  guilty  of  habitoal  intem- 
perance for  more  than  one  year  last  past. 

[Demand  of  Judoment.] 

HSWaabbnra  v.  Wasbbum,  9  Cal.  476. 

i**Iil. 

i«  Devoe  V.  Devoe.  51  Cal.  544. 

"Tid,;  see  Wagner  t.  Wagner,  104  Cal.  288. 
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I  2705.  Habltnia  liit«inparuic«  d«flii«d.  Hftbitiul  intemper- 
ance is  that  degree  ot  intemperance  from  the  use  of  intoxieal^ 
ing  drinks  which  diaquaUfies  the  person  a  great  portion  of  the 
time  from  properly  attending  to  buaineaa,  or  which  would  reason- 
ably inflict  a  course  of  great  mental  anguish  upon  an  innocent 
party. *^  Before  the  adoption  of  this  section  it  was  said:  If 
there  be  a  habit  of  drinking  to  excess,  to  such  a  degree  as  to 
disqualify  the  party  from  attending  to  his  business  during  tiie 
principal  portion  ot  the  time  osually  devoted  to  business,  it  Is 
habitual  intemperance.*^  One  who  has  the  habit  of  indulging  in- 
intoxicating  liquors  so  firmly'fixed  that  he  becomes  intoxicated 
as  oft«i  as  the  temptation  is  presented  by  his  being  in  the 
vicinity  where  liquore  are  sold,  is  an  habitual  drunkard  within 
the  meaning  of  the  Michigan  Divorce  Law.""  By  the  Kentucky 
Heviaed  Statutesi,  390,  a  decree  of  divorce  in  favor  of  a  wife 
may  be  had  for  the  following  cause:  "  Confirmed  habit  of 
drunkenness  on  the  part  of  the  husband  of  not  less  than  one 
year's  duration,  accompanied  with  a  wasting  of  his  estate,  and 
without  any  suitable  provision  for  his  wife  and  children; "  the 
words  "  wasting  of  hia  eetate,"  where  the  husband  has  no  proi>- 
€rty,  apply  to  and  embrace  his  health,  time,  and  labor,  alt  of 
which,  for  the  purpose  of  supporting  himself  and  family,  are 
essentially  his  estate.'"*  A  single  act  of  drunkenness  and  in- 
decency of  the  wife  is  not  such  an  indignity  as  will  render  the 
condition  of  the  husband  intolerable,  within  the  meaning  of 
the  statute  of  Missouri."*  Habitual  drunkenness,  a  series  of 
annoyances,  and  extraordinary  conduct  do  not  constitute  legal 
cruelty,  but  in  addition  to  these,  the  willful  communication  of  a 
venereal  disease  to  the  wife  is  cruelty.'**  An  allegation  that  the 
defendant  is  "  habitually  intemperate,"  is  sufficiently  definite,  if 
accompanied  by  an  averment  that  the  intemperance  has  con- 
tinued ioT  the  statutory  period."** 

)■«  Cal.  Civil  Code,  f  106. 

iteMahoae  v.  Mabooe,  19' Cal.  020:  81  Am.  Dec.  61:  and  see 
Wheeler  v.  Wheeler.  53  Iowa.  511:  SB  Am.  Bep.  240. 

iBc  Magahar  t.  Mafcahar,  S5  Mlcli.  210;  see,  alw>,  to  same  effect. 
McBe«  T.  McBee.  22  Oreg.  328:  2»  Am.  St.  Rep.  013:  Brown  v. 
Brown,  38  Ark.  328. 

i»i  McKay  T.  McKay.  18  B.  Mod.  S. 

IBS  Kempf  V.  Kempt  34  Mo.  211. 

iM  Brown  V.  Brown,  L.  B-,  1  P.  &  D.  46:  Boardman  v.  Boardman, 
Id.  237. 

iMBnms  v.  BumB,  13  Fla.  3fa*.  An  nlleKfltlon  that  the  dereadant 
had  been  habitually  Intemperate  to  Huch  a  decree  an  to  rcBBODably 
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I  2706.  To  uuinl  ft  mftirlKgv  On  the  ground  of  fntaiL 
Form  No.  ijj. 
[TiTLB.] 
l%e  plaintiff  complains,  and  alli^ges: 
I  and  II.  [Allege  marriage  and  i-esidence  as  in  form  No.  615.] 

III.  That  for  the  purpose  of  inducing  the  plaintiff  to  consent 
to  the  said  marriage,  the  defendant  falitely  und  fraudulently 
represented  that  she  was  chaste  and  virtuous,  and  waa  physictUly 
competent  to  marry  the  plaintiff,  and  concealed  from  the  plain- 
tiff her  real  physical  condition. 

IV.  That  the  defendant  was  dot  then  am!  there  chastt*  and 
nrtuouB,  and  was  not  at  the  time  physitally  tompetent  to  murr.' 
the  plaintiff,  but  was  at  the  time  of  the  said  maiTiage  in  a  state 
of  pregnancy  by  some  other  man  than  the  plaintiff. 

V.  That  the  plaintiff  was  induced  to  consent  to  the  said 
marriage  by  the  said  repreeentatioiifl,  which  he  believed  ^it  the 
time  of  his  said  marriage  to  be  trut>.  and  that  if  the  said  rejirt^- 
sentations  had  not  been  made  to  him,  and  said  cunceaiment  hud 
not  been  practiced,  he  would  never  have  consented  to  the  said 


VI.  That  immediately  upon  his  discovei-j'  of  tJie  falsdiood  of 

aaid  representations,  to-wit,  on  the day  of , 

18..,  the  plaintiff  ceased  to  cohabit  with  the  defendant,  and 
has  never  since  cohabited  with  her. 

Wherefore  the  plaintiff  prays  that  said  marriage  may  be  an- 
nulled, and  that  he  be  forever  ^elefl.'^^'d  and  diBoharged  from  any 
and  all  obligations  and  duties  arising  from  said  marriage,  and 
for  other  proper  relief. 

I  3707.  Annnlmant  of  marriage  —  under  the  Cod*  of  Ckli- 
fonila.  A  marriage  may  be  annulled  tor  any  of  the  following 
causes  existing  at  the  time  of  the  marriage:  1.  That  the  party 
in  whose  behalf  it  is  sought  to  have  the  marriage  annulled  ivus 
under  the  age  of  legal  consent,  and  such  marriage  was  con- 
tracted without  the  consent  of  hie  or  her  parents  or  guardian. 
or  person  having  charge  of  him  or  her;  unless  afte-r  attaininii 
the  age  of  consent,  such  party  for  any  time  freely  cohabited  witli 
the  other  as  husband  or  wife;  2.  That  the  former  husband  nr 
wife  of  either  party  was  living,  and  tlie  inarria^o  with  such  for- 

inflict  a  course  of  grent  mental  anpilNli  upon  ibe  plalDtllT  in  suffi- 
oipnt  under  the  California  statute.  l"<irni-}-  v,  Forney.  SO  OaJ,  &28; 
and  see  Reading  v.  Beading,  96  Id.  4. 
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mer  biubaiid  or  vife  w&s  then  in  force;  3.  That  either  party 
waa  of  QQSOtUKl  nuDd,  aolees  such  party  after  coming  to  reason 
freely  cohabit  with  the  other  as  husband  m-  wife;  4.  That  the 
consent  of  either  party  was  obtained  by  fraud,  unless  such 
party  aft^vards,  with  full  knowledge  of  the  facta  constituting 
the  fraud,  freely  cohabited  with  the  other  as  husband  or  wife; 
5.  That  the  consent  of  either  party  was  obtained  by  foree,  un- 
less such  party  afterwards  freely  cohabited  with  the  otiier  as 
husband  or  wife;  6.  That  either  party  was,  at  the  time  of  the 
niairiage,  physically  incapable  of  entering  into  the  married  state, 
and  such  incapacity  continued  and  appeais  to  be  incurable.^" 

t  ST06.  AoUon,  hj  whom  t>ronght,  and  whon.  1.  For  causea 
mentioned  in  subdivision  1.  By  the  party  to  the  marriage,  who 
was  married  under  the  age  of  legal  consent,  within  four  yean 
after  arriving  at  the  age  of  consent;  or  by  a  parent,  guardian, 
or  other  person  having  chaige  of  such  nonaged  male  or  female, 
at  any  time  before  such  married  minor  has  arrived  at  the  age 
of  consent;  2.  For  causes  mentioned  in  subdivision  2:  By  either 
party  during  the  life  of  the  other,  or  by  such  former  husband 
or  wife;  3.  For  causes  mentioned  in  subdivision  3:  By  the 
party  injured,  or  relative,  or  guardian  of  the  party  of  unsound 
mind,  at  any  time  before  the  death  of  either  party;  4.  For 
causes  mentioned  in  subdivision  4;  By  the  party  injured  within 
four  years  after  the  discovery  of  the  facts  constituting  the  fraud; 
5.  For  causes  mentioned  in  subdivision  5:  By  tbo  injured  party 
within  four  years  aSUx  the  marriage;  6.  For  causes  mentioned 
in  subdivision  6:  By  the  injured  party  within  four  years  after 
the  marriage.''* 

I  aroe.  ChUdran  of  ammUed  marriage.  Where  a  marriage 
is  annulled  on  the  ground  that  a  former  husband  or  wife  waa 
living,  or  on  the  ground  of  insanity,  children  begotten  before 
the  judgment  are  legitimate,  and  succeed  to  the  estate  of  1>oth 
parents."" 

I  8710.  CiutodT  of  chldren.  The  court  must  award  the  cus- 
tody of  the  children  of  a  marriage  annulled  on  the  ground  of 
fraud  or  force  to  the  innocent  parent,  and  may  also  provide  for 

lu  Gal.  Olvll  Code,  |  82. 

iH  Id.,  I  68;  and  see  People  v.  Beeverv.  99  Cal.  S86. 

UT  Id.,  I  84. 
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their  education  and  maintenance  out  of  the  property  of  the 
guilty  party."* 

I  2T11.  Effect  of  Judgmont  of  nullitr.  A  judgment  of  nuUity 
of  marriage  rendered  is  concluBive  only  as  against  the  parties 
to  the  action  and  those  claiming  under  them."** 

I  StTlS.  PUcaL  It  is  welt  settled  that  a  majriage  which  ia 
vaUd  under  the  law  of  the  place  where  celebrated  is  valid  even- 
where.  It  would  follow  that  a  marriage  in  another  state,  whicii, 
if  solemnized  in  California,  would  be  roidable,  could  not  be 
annulled  in  the  latter  state,  unless  it  wa^  voidable  in  the  state 
where  it  was  solemnized  for  a  reason  rci-oguized  by  the  Uali- 
fomia  Code.  In  Medway  v.  Needham,  Hi  Mass.  157;  8  Am. 
Dee.  131,  it  was  held  that  a  marriage  wliirh  is  good  by  the 
laws  of  the  country  where  it  is  entered  into,  is  valid  in  any 
other  country;  and  although  it  should  a]>])<;iir  that  the  parties 
went  into  another  state  to  contract  such  marriage,  with  a  view 
to  evade  the  laws  of  their  own  country,  t]io  marriage  will  never- 
theless be  valid  in  the  country  where  the  parties  live;  but  this 
principle  will  not  extend  to  legalize  inrt^tiious  marriages  so 
contracted."*  An  action  to  annul  a  miiiTiage  goes  to  the  in- 
ception of  the  relation,  the  marriage  iteelt':  while  an  action  for 
divorce,  strictly  speaking,  is  for  causes  6ul)iiequent  to  the  mar- 
riage, and  in  relation  to  which  a  difFerent,  though  not  uniform, 
rule  prevails. 

I  2713.  AnMnnptUl  unchAstlty.  While  neither  party  to  a 
contract  to  merry  is  bound  by  a  promise  made  in  ignorance  of 
the  other's  want  of  personal  chastity,  and  either  is  released 
therefrom  by  unchaste  conduct  on  the  part  of  the  o-ther,  unless 
both  parties  participate  therein,'*'  yet  antenuptial  unchaatity  ie 
not,  as  a  rule,  ground  for  annulling  a  inarriage.  In  an  ei- 
treme  case,  as  where  a  man  married  a  cntiuiinn  proatitute  with- 
out knowledge  of  her  charact^,  there  seems  to  be  doubt. "° 
Cases  where  there  was  actual  pregnancy,  by  a  t^tranger,  at  the 
time  of  the  marriage,  authorize  an  annulment.     In  Baker  v. 

iM  Cal.  CfvU  Oode.  f  85. 

iwia..  I  86. 

iwSee,  also,  Putnam  v.  Putnam,  8  Pick.  433;  West  Oambndge 
T.  Lexington.  1  td.  COS;  11  Am.  Dec.  231;  Pearsou  v.  Pearson,  Kl 
Oal.  120;  True  v.  Banney,  21  N.  H.  52. 

in  Cal.  Civil  Code,  1  62. 

i«>8ee  BlBbcv  on  Uar,  &  Dlv.,  vol.  1,  I  in  n  uq. 
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Baker,  13  Cal.  87,  the  court  said:  "It  can  not  be  pretended 
that  the  condition  of  the  defendant  was  not  a  most  material 
circumstance  to  the  consent  required  for  the  validity  of  the  con- 
tract Its  concealment  operated  as  a  fraud  upon  the  plaintiff 
of  the  gravest  character.  His  contract  was  with  her  and  for 
her;  it  referred  to  no  other  person,  much  less  included  a  child 
of  bastard  blood.  A  child  imposes  burdens  and  possesses  rights. 
It  would  necessarily  become  a  charge  upon  the  defendant,  and 
through  heir  upon  the  plaintifT.  It  would  become  a  presump- 
tive heir  of  his  estate.  •  •  •  A  woman,  to  be  marriageable, 
must  at  the  time  be  able  to  bear  children  to  her  husband,  and 
a  representation  to  this  effect  is  implied  in  the  very  nature  of 
the  contract'""  It  is  not  necessary  to  prove  express  represen- 
tations on  her  part  that  she  was  chaste.'^ 

f  8714.  Alimony.  In  an  action  by  a  man,  to  obtain  a  de- 
cree declaring  void  a  marriage,  for  the  reason  that  the  defend- 
ant at  the  time  of  such  marriage  had  a  living  husband,  the  fact 
being  admitted,  the  court  will  not  grant  the  defendant  alimony 
and  a  counsel  fee;  because  she  is  admittedly  not  the  wife  of 
plaintiff.'* 

I  2715.  Frauds  wbicb  ioTaUdat*.  Those  frauds  which  in- 
validate a  marriage  are  usually  such  as  negative  any  consent  to 
be  married  at  all,  and  are  commonly  duress,  surprise,  or  strata- 
gem in  procuring  the  marriage,  and  the  fraud  must  be  nearly 
if  not  actually  coincident  with  the  mamage.'**  So  of  a  mar- 
riage procured  by  abduction,  terror  or  fraud;'"  or  by  fraud 
and  force."*  Where  the  husband  had,  before  marriage  to  the 
present  wife,  represented  to  her  that  his  former  wife  was  dead, 
when  in  fact  she  was  living,  he  having  been  divorced  from  her. 
these  representations,  even  if  fraudulent,  are  not  fraud  in  a  ma- 
terial matter  or  thing,  within  the  legitimate  purposes  of  mar- 
riage,*** 

ita  Bee,  also,  LeavIR  v.  Leavitt,  IS  Hlcli.  452,  458;  and  Dawsoa 
T.  D&WBon,  18  Id.  385. 

iM  Donovan  v.  Iknovan,  9  AUm),  140; 

i«  Applebm  V.  Warner,  61  Barb.  270. 

i«  Leavitt  V.  Leavitt,  18  Hlcb.  452. 

i«  Perlat  t.  OoJod,  Hopk.  478. 

i*s  Bloan  t.  Kane,  10  How.  Pr.  66. 

iWCnarke  t.  Glaive,  11  Abb.  Fr.  228.  AnnnlmMit  of  marriage 
procnred  by  frand.  See  Tomppert  v.  Tompptrt,  IS  Bnsb,  820;  26 
Am.  Bep.  19T. 
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I  8710.  To  aitnnl  mArrlkg*  on  Um  ^ound  of  iioaag«. 
Form  No.  6x4. 
[TlTLB.] 
Tlie  plaintiff  complains,  and  alleges: 
I  and  II.  [As  in  form  No.  615.] 
III.  That  at  the  time  of  her  said  marriage  Bhe  was  residing 

with  her  parents,  A.  B.  and  D.  B.,  at ;  that  at  the 

time  of  her  said  marriage  she  was  under  tlie  age  of  fifteen  years, 
to-wit,  of  the  age  of  fourteen  yeara  and  one  month,  and  that 

ahe  arrived  at  the  age  of  fifteen  year*  on  the day  of 

,  18. .     And  she  avers  that  her  eaid  marriage  waa 

contracted  and  consummated  without  the  consent  [and  againat 
the  will]  of  her  said  parents,  and  that  she  haji  nut  sinue  she 
obtained  the  age  of  fifteen  years  cohabited  nith  the  aaid 
defendant. 

[Dbkand  op  Jitdoment  Ankullino,  etc.] 
i  2T17.  Sama  —  by  porMit. 

Form  No.  6is. 
[Tjtlb.] 
1^6  plaintiff  ccunplains,  and  alleges: 

I.  That  A.  B.  is  tiie  daughter  of  this  plaintiff;  that  she  ia  a 
minor  under  the  age  of  fifteen  years,  to-wit,  of  tho  ag©  of 

,  and  has  always,  until  the  time  of  her  marriage 

hereinafter  stated,  resided  with,  and  been  under  the  care,  cus- 
tody, and  control  of  this  plaintiff. 

II.  That  oa.  the_ day  of   ,  18..,  at 

,  she,  the  said  A.  B.,  intermarried  with  the  de- 
fendant, D.  B. 

III.  That  the  parents  of  the  said  A.  B.  did  not,  nor  did 
either  of  them,  consent  to  her  said  marriage  to  the  defendant 

[DeHAND  of  JuDaUENT  ANNULLING,  ETC.] 

I  2718.  Minon  — ago  of  conMnt.  Any  unmairipd  male  of 
the  age  of  eighteen  years  or  upwards,  and  any  unmarried  female 
of  the  age  of  fifteen  years  and  upwards,  and  not  otherwise 
disqualified,  are  capable  of  consenting  to  and  consummating 
marriage.'™  Consent  to  and  subsequent  consummation  of  mar- 
riage may  he  manifested  in  any  fonn,  and  may  he  proved  iindcc 
the  same  general  rules  of  evidence  as  facts  in  other  casea.'^' 

iTO  cal.  Civil  Code.  |  56. 

Ill  Id.,  I  57.  This  section,  as  amended  hy  act  of  March  21.  189B. 
reads  tbos:   "Consent  to  marriage  and  eoleninlzatlon  thereof  mar 
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f  STIB.  Fomur  bualMnd  or  vU«  Uring. 
Form  No.  6i6. 
[TiTLB.] 
The  plaintiff  complains,  and  alleges: 

I.  That  she  is  aow,  and  for  more  than last  past 

has  been,  a  bona  fide  resident  of  the  state  of  California,  and  now 
resides  at ,  in  said  state. 

II.  That  on  the day  of  ,  18. .,  she 

was  married  to  the  defendant  at ,  In  said  state. 

ill.  That  at  the  time  of  said  marriage  the  said  defendant  had 
a  former  wife  living,  and  that  the  defendant's  marriage  with 
said  former  wife  was  then,  te-wit,  at  the  time  of  plaintiff's  said 
nmrriage  to  the  defendant,  in  force,  and  undissolved  by  decree 
of  divorce  or  otherwise. 

[Demand  of  Judgmbmt  Annulling,  etc.] 

I  278a  Absence  of  formM  hnsband.  Where,  after  a  hus- 
band has  been  absent  five  years,  and  not  heard  from,  and  the 
wife  in  good  faith,  supposing  him  dead,  marries  another,  the 
marriage  is  voidable  only,  and  can  not  be  adjudged  void  at 
the  instance  of  a  third  party. '^' 

t  fl7Sl.  On  th«  ground  of  lunacy.  ^ 

Form  No.  6i7- 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  [Allege  marriage  as  in  form  No.  615.] 

II.  [All^e  residence  as  in  form  No.  615.] 

III.  That  at  the  time  of  such  marriage  he  [she]  was  a  lunatic, 
and  incapable  of  contracting  a  marriage,  and  has  been  ever 
since  [or  state  the  duration]. 

be  proved  under  the  same  ^nenU  rules  of  evidence  as  facta  are 
proved  in  otber  cases ." 

mCroBbej'  v.  McKinney.  30  Barb.  47;  see  Griffins  v.  Banks,  24 
How.  Pr.  213.  Under  section  W  of  the  Civil  Code  of  California, 
a  luarrlage  Is  not  void  because  contracted  wbea  one  of  tbe  spouses 
had  a  former  busband  or  wife  living,  where  such  former  husbaod 
or  wife  has  been  absent  and  not  known  to  the  otber  spouse  to  be 
llviuK  for  the  space  of  Ave  years  before  the  subsequent  marriage, 
or  is  generally  reputed  and  believed  to  be  dead  at  the  time  of 
tbe  contracting  of  tbe  second  marriage,  but  such  subsequent  mar- 
riage Is  valid  until  Its  nullity  Is  adjudged  by  a  competent  tribanal. 
Jackson  v.  Jackson.  94  Oal.  446;  see  amendmeut  of  1897. 
Vol.  11  —  39 
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IV.  That  the  defendant  is  now  perfectly  recovered  of  lus 
[her]  lunacy  aforesaid,  and  restored  to  his  [her]  right  mind, 

memory,  and  understanding,  and  has  been  for  about 

months  last  past,  and  that  since  his  [her]  restoration  to  a  sound 
state  of  mind  as  aforesaid,  the  plaintiff  has  not  cohabited  with 
the  said  defendant. 

[DSHAJJD  or  JuDOUBNT.j 

I  2722.  Bfltnm  to  reuon.  Where  a  person,  insane  at  the 
time  of  her  marriage,  after  return  to  reason  refused  to  ratify  or 
consummate  it,  and  filed  her  bill  to  annul  it,  the  court  decreed 
the  marriage  null  and  void."' 

f  ST23.  On  th*  ground  of  phyaieal  lnc&p*ett7. 

Form  No.  6x8. 
[Title.] 
The  plaintiff  complains,  and  allegea: 

I.  [AU^e  marriage  as  in  form  No.  615.] 

II.  [Allege  residence  as  in  form  No.  615.] 

III.  That  immediately  after  said  marriage  took  place,  the 
plaintiff  discovered  that  the  said  defendant  A.  B.,  at  tiic  time 
of  her  [his]  marriage  with  the  plaintiff,  as  aforesaid,  was  physi- 
cally incapable  of  entering  into  the  marriage  state;  that  the 
[etc.,  stating  the  cause  of  such  incapacity]. 

IV.  That  the  physical  incapacity  of  the  j^aid  A.  B.,  arifiny; 
from  her  [his]  diseased  condition,  as  aforesiiid.  wue  well  known 
to  the  defendant  at  the  time  of  her  [his]  intennarriage  with  lliu 
plaintiff,  as  aforesaid,  but  was  wholly  unkDdwn  to  the  plaintiff. 

V.  That  the  plaintiff  has  been  informed  and  believes  that  Ihfr 
said  physical  incapacity  of  the  said  A.  B.  still  exists,  and  is  in- 
curable, and  BO  charges  the  fact  to  be. 

Wherefore  the  plaintiff  demands  judgment,  that  the  manuagc 
between  him  [her]  and  the  said  defendant  may  be  dissolved  and 
annulled,  according  to  the  statute  in  such  case  made  ai;d 
provided. 

I  2724.  Impotanc*  —  msdlcal  «x>mlxuitlon.  To  authorize  a 
sentemce  of  nullity  on  the  ground  of  impotence,  the  existence  of 
incapacity  at  the  time  of  marriage,  its  continuance,  and  that  it 

;  aee  Oaator  v.  DarlSr 
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Ib  incurable,  must  be  shown,'"  The  court  has  power  to  comifl 
ihe  defendant  to  submit  to  a  medical  examination,  thougli  llie 
statute  made  do  provision  for  it.'"  Whether  in  such  ease  tlie 
court  bas  power  to  compel  the  defendant  to  ajiswer  int^roga- 
toriee  on  oatli,  qutute."'^ 

I  3729.  To  declare  maniage  void. 

Form  No.   62g. 

[Title.] 
Tile  plaintilf  complains,  and  allegee; 

I.  [Allege  residence  as  in  form  No.  615.] 

II.  That  on  the   day  of   ,  18..,  at 

San  I-Yaneisco,  in  this  state,  a  marriage  between  the  plaintilf 
and  defendant  was  duly  solemnized  by  A.  B.,  who  waa  then  and 
there  a  justice  of  the  peace,  duly  authorized  by  the  laws  of  this 
state  to  solemnize  marriages,  and  the  certificate  of  such  solem- 
nization has  been  duly  recorded  as  required  by  law. 

III.  That  plaintiff  is  a  white  person  and  the  said  defendant  is 
a  mulatto  [or  allege  any  cause  which,  under  the  statute,  makes 
the  marriage  void]. 

Wherefore  the  plaintiff  prays  that  said  marriage  may  be,  by 
the  decree  of  this  court,  declared  to  be  void  for  the  reason  afore- 
said, and  for  other  proper  relief.''" 

n*l  Chit.  M.  .1.  3T5;  Law  of  H.  &  W.  If!;  Brown  t.  Brown,  1 
Hagg.  Bcc.  523:  2  Lee'e  Ecc.  Cas.  080;  1  Bech'a  M.  J.  (>8:  4  Pfutiilu, 
tit.  8;  Van  Leeiiw,  87;  Davenbagh  v,  Davenbngli.  ."V  Paise,  fiTpJ; 
28  Am.  Dec  443;  BaBcomb  v.  Bascomb.  25  N.  II.  2(17;  Kellli  v. 
Keith.  Wright.  ril8;  Powell  v.  Powell,  18  Kan.  371;  29  .\in.  Rep. 
774;  Payne  v.  Payne.  46  Minn.  467;  2*  Am.  SL  Rep.  240;  but  see 
Burtia  v.  Burils,  Hopk.  557. 

iTO  Le  Barron  t.  I^  Barron,  35  Vt  3G5. 

mid. 

iTThouRh  a  raarriage  be  void  ab  initio,  as  for  Insanity,  lineal 
(yinsanitiilnlty.  etc.,  there  ought  to  be  a  Jiidldnl  declslotj  to  ihui 
pITect  ■Wlt'htmnu  v.  WIghlmnn.  4  Johns.  Ch.  MS;  Bee  Rawdon  v. 
Rawdon.  28  Ala.  505.  "  Either  iiarty  to  au  InceHtuoua  or  void 
marriage  may  proceed  by  action  In  the  Superior  Court  to  have 
the  aame  so  declared."     Oal.  Civil  Code,  S  80. 


I  8786.  Tor  rweUrton  of  contract,  on  the  ground  ot  frkud. 
Form  No.  630. 
[TiTLB.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of   ,  18. .,  the 

plaintiff  was  the  owner  of  a  farm  situatcnl  in  the  town  of 
,  county  of [describing  itj. 

II.  That  the  plaintiff  then  was  ajid  ever  since  lias  been  old, 
infirm,  and  blind,  and  wholly  incapacitated  from  acteiiding  lo 
bufiinesB,  and  the  defendants  on  that  day,  IVaiidukutly  taking 
advantage  of  the  plaintiff's  said  incapacity,  procured  him  lo 
sign  a  certain  writing,  without  paying  him  luiy  rantiid(;nil ion 
therefor,  and  which  writing  they  falsely  and  fraudulently  n^re- 
sented  to  be  a  more  matter  of  form. 

III.  That  on  the day  of ,  18...  the 

plaintiff  demanded  possession  of  said  writing  of  the  defendants, 
or  information  as  to  the  contents  thereof,  imt  the  defendanM 
refused  to  surrender  the  same,  or  to  give  hiiu  iiny  iuformatioD 
concerning  the  same. 

IV.  That  the  plaintiff  is  informed  and  bolievee  that  the  Raid 
writing  is  under  seal,  and  is  a  deed  of  said  premises,  and  con- 
veys the  same  or  some  interest  therein  to  tlie  defendantit;  and 
they  intend  to  use  the  same  for  their  own  benefit,  and  to  the 
prejudice  of  the  plaintiff. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  said  writing  is  void. 

2.  That  the  defendants  produce  the  said  writing,  and  deliver 
it  up  to  he  canceled. 

3.  For  costs  of  this  action.* 

1  TWs  form  la  In  substance  from  Abbrtn"''  Form*.  A  party 
defrauded  may  rescind  and  restore  wltbln  a  ri>HKoiin1i1e  tine  alt 
the  value  which  he  bas  received  under  tho  ■onlrart,  nr  hp  may 
afflrm  It  and  sue  for  damages.  Vineyard  Co  v.  Tuoby.  107  CsL 
318. 
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1  2727.  Act  of  agent.  Fraud  committed  througli  an  agent 
is  well  stated  in  pleading  as  that  of  the  principal.  If  this  wore 
otherwise,  and  it  appeared  at  the  trial  to  be  that  of  an  agent 
without  any  participation  of  hie  principal,  the  variance  ie  the 
Gubject  of  amendment,  and  will  be  disregarded  upon  appeal.' 
Equity  will  relieve,  where  falsehood  or  fraud  ib  practiced, 
whether  it  be  the  principal  or  the  agent^  Even  when  the 
false  representations  are  made  to  a  third  person,  and  by  him 
commnnicated  to  the  purchaser,  it  is  deemed  as  if  made  by  tlie 
seller.*  In  case  of  fraudulent  representations  by  a  stranger,  the 
relief  granted  must  be  on  the  ground  of  mistake.^  It  is  a  fraud 
for  an  agent  to  avail  himself  of  his  confidential  relations  to 
create  an  interest  adverse  to  that  of  his  principal  in  the  trans- 
action, and  that  fraud  creates  a  trust  even  when  the  agency 
must  be  proved  only  by  parol.'  In  alleging  fraud  committed 
by  an  agent,  it  is  the  better  practice  to  state  the  fact  that  tlie 
defendant  acted  by  an  agent.^ 

f  aras.  Act  of  legiBUtnr*  —  fraud.  An  act  of  the  legislature 
is  not  Bubject  to  attack  on  the  ground  of  fraud.*  Any  attempts 
to  deceive  pereons  intrusted  with  the  high  functions  of  legisla- 
tion, by  secret  combinations,  or  to  create  or  bring  into  opera- 
tion undue  influences  of  any  kind,  have  all  the  injurious  effects 
of  a  direct  fraud  on  the  public*  All  persons  interested  in  the 
passage  of  an  act  have  an  undoubted  right,  either  in  person  or 
by  counsel,  to  urge  their  claims  and  arguments  before  l^slative 
committees,  as  well  as  in  courts  of  justice;  but  a  hired  advocate 
or  agent,  assuming  to  act  in  a  different  character,  is  practicing 
deceit  on  the  legislature.'" 

a  Bennett  v.  Judstm.  21  N.  T.  238. 

■  Mason  V.  CrcMbT.  1  Woodb.  &  H.  342;  Smttb  v.  Babcock.  2  Id. 
M6.  2SS. 

•  Crocker  v.  Lewis,  8  Snmn.  1. 

B  Fisher  v.  Boody,  1  Curtis  G.  O.  206. 

>Lee«  v.  Nuttal,  1  Rubs.  &  M.  58;  Garter  v.  Palmer.  11  Bllgb. 
397.  418:  Jenkins  v.  Bldfldse,  3  Story  G.  C.  188:  but  see  Bartlett 
*.  Plckeraglll,  1  Eden.  615;  8.  G.,  1  Cox,  15;  Leman  v.  WblUey, 
4  Ross  428. 

''  Bee,  also,  2  Gblt.  PI.  117;  1  Wentw.  S46. 

•  Bbennan  v.  StoiT,  SO  Gal.  266;  OrovUle  A  Tlrginla  City  R.  R. 
Oa  V.  Tbe  SupervIsorB  of  Plumas  Gounty,  37  Id.  8M. 

•  Uarsball  v.  Baltimore  A  Ohio  R.  R.  Co.,  16  How.  SS4. 
»  Bee  HJles  v.  Tboine,  38  Cal.  S8C;  80  Am.  Dec.  384. 
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under  a  powi 
»  as  fraudule; 


of  attorney  procured  thruugh  fraud  bd  set  aside  as  fraudulent 
and  void  ab  initio,  the  fraudulent  veudee  is  not  entitled  to,  a 
decree  againet  the  vendor  for  reetitution  of  a  part  of  the  pur- 
chase money  paid  to  tie  attorney  who  was  a  privy  to  the  fraud." 

I  2730.  Actual  fraud.  Actual  fraud  consists  in  any  of  the 
following  acts,  committed  by  a  parity  to  the  contract,  or  with 
his  connivance,  with  intent  to  deceive  another  party  thereto,  or 
to  induce  him  to  enter  into  the  contract:  1.  The  suggtistion,  as 
a  fact,  of  that  which  is  not  true,  by  one  who  docs  not  believe  it 
to  be  true;  S.  The  positive  assertion,  in  a  manner  not  warranted 
by  the  information  of  the  person  making  it,  of  that  which  is 
not  true,  though  he  believes  it  to  be  true;  3.  Tlie  stippre^ion  of 
that  which  is  true,  by  one  having  knowledge  or  belie-f  of  the 
fact;  4.  A  promise  made  without  any  intention  of  performing  it; 
5.  Any  other  act  fitted  to  deceive.*'  Actual  fraud  is  always  a 
question  of  fact."  Where  a  bill  charges  actual  and  iutontionai 
fraud,  and  prays  for  relief  on  that  ground,  the  complnLnant  can 
not,  under  the  prayer  for  general  relief,  rely  nii  circumstances 
which  may  amount  to  a  case  for  relief,  under  a  di.'^tinct  head 
of  equity,  although  those  circumstances  substantially  iLppear  in 
the  bill,  but  are  charged  in  aid  of  the  charge  of  actual  fraud." 
This  rule  is  applied  to  a  purchase  from  a  widow  by  her  stepson. 
If  a  bill  chaises  fraud  as  the  ground  of  relief,  fraud  must  be 
proved.  The  proof  of  other  facts,  though  such  as  would  be 
sufBcient,  under  some  circumstance8>  to  constitute  a  claim  for 
relief  under  another  head  of  equity,  will  not  prevent  the  bill 
from  being  dismissed."  An  agent  can  never  have  autliority, 
either  actual  or  osteowuble,  to  do  an  act  which  is,  and  is  known 
or  suspected  by  the  person  with  whom  he  deals,  to  bo  a  fraud 
upon  the  principal.**    An  apparent  consent  (to  a.  contract)  is 

II  Sanchez  v.  McMahon,  86  Cal.  218. 

la  Ca).  Civil  Code,  f  1S72.  It  Is  actual  fraud  tor  a  vendor  to  state 
as  true  tbat  which  he  does  not  know  to  bo  true.  inteDdlng  that 
the  purchaser  should  act  upon  It,  and  to  enter  Into  the  contract, 
knowlug  that  the  purchaser  did  so  In  reUant^c  upon  )i])t  statements, 
he  not  having  other  means  of  knowledge.  Grt>i>peuglesaer  v.  Lake, 
lOS  Gal.  87. 

"Cal.  Civil  Code,  1  1574. 

M  Byre  ».  Potter.  16  How.  42. 

»  Fisher  V.  Boody,  1  Curtis  O.  O.  200. 

IS  Oal.  Civil  Code,  i  2806. 
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not  real  or  free  when  obtained  through  duress,  menace,  fraud, 
undue  influence,  or  mistake.'^  Consent  is  deemed  to  have  been 
obtained  through  one  of  the  clauses  mentioned  in  the  last  sec- 
tion, only  when  it  would  not  have  been  given  had  such  cause 
not  existed.'* 

{  2731.  AMtgament.  A  cause  of  action  for  damages  for  pro- 
curing a  sale  of  goods  by  false  representations  is  assignable;  and 
the  assignee  may  sue  thereon  without  joining  the  assignor.'* 

f  2732.  Belief  —  means  of  knowledge.  In  an  action  for 
fraudulent  mis  re  present  at  ions,  if  it  appeare  that  the  defendant 
had  information  and  knowledge  of  facta  which,  in  the  exercise 
of  common  sense  and  ordinary  prudence,  were  sufficient  to  put 
him  on  inquiry  and  lead  him  to  a  knowledge  of  the  truth,  lie 
will  be  liable  the  same  as  if  he  had  actual  knowledge.  In  such 
case  he  had  not  an  honest  belief  in  tiie  truth  of  the  false 
statement** 

I  2733.  By  bidding.  The  employment  of  any  person  by  a 
seller  to  bid  at  a  sale  by  auction,  without  the  knowledge  ot  the 
buyer,  without  an  intention  on  the  part  of  sueh  bidder  to  buy, 
and  on  the  part  of  such  seller  to  enforce  his  bid,  is  a  fraud 
upon  the  buyer,  wbidi  entitles  him  to  rescind  his  purchase.*' 

I  2734.  Consideration.  Mere  inadequacy  of  consideration, 
unless  extrt'mely  gross,  does  not  per  se  prove  fraud  or  miBtake.** 
The  inserting  iu  the  deed  of  a  consideration  leee  than  the  true 

iTCfll.  Civil  Code,  i  lajT. 

>a  Id.,  f  I5G8. 

iBJotioBOD  V.  Bennett,  5  Abb.  Pr.  (N,  a)  331;  Alien  v.  Brown, 
51  Barb.  Bfl.  As  a  geneml  rule,  a  mere  right  to  complatn  of  rrnud 
la  not  asBtgnable.  Croes  v.  Savings  Bank,  66  CaJ.  4B2:  Whitney  v. 
Kelley.  Bi  Id.  146:  26  Aoi.  St.  Rep.  106.  But  thlti  rule  apiilleH  only 
to  n  cane  where  Ihe  flBBlgnment  does  not  carry  anything  which  has 
Itnelf  a  legal  eslstente  and  value.  Independent  of  the  right  to  sue 
for  a  fmud.    Emmons  v.  Barton,  lofi  Cal.  6fi2. 

KMoruhoUHe  v.  Teager.  41  N.  V.  Supr.  Ct.  13.5;  and  spt>  Bullitt 
V.  Karrar,  42  Minn.  8;  IS  Ani.  St.  Rep.  485;  Borders  v.  Kattleman, 
142  III.  B6.  Aa  to  duty  of  buyer  to  make  Inquiry  If  he  snsppctB  the 
truth  of  Ihe  seller's  representations,  see  Burr  v.  WlUson,  22  Minn. 
206. 

ai  Cal.  Civil  Code,  i  1797. 

MEyre  v.  Potter,  15  How.  42;  Wright  v.  Slnnard,  2  Brock  Marsh. 
311;  this  subject  considered  In  Vint  v.  King,  2  Am.  Law  Rpr.  712. 
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coDsideraticMi  is  not  of  itself  a  fraud  if  a  fair  amount  was  paid.*' 
But  an  entire  failure  of  conMderation  is  .>fteu  sufficient  to 
rescind  a  contract,  in  equity,  although  mere  inadequacy  of  con- 
eideration  is  not.^  Where  a  purchaser  dois.  luit  rccM^e  the 
title  which  the  deed  purporta  to  convey,  ami  he  goes  into  and 
retains  poeseeBioa  under  the  deed,  and  tJic  failure  of  title  goe« 
to  the  entire  consideration  paid,  the  remedy  is  by  a  rescission 
of  the  contract,  alleging  a  paramount  title  in  another,  and 
oilering  to  redeliver  poascBsion  and  account  for  the  rents  and 
profit*,*  A  creditor  who  attacks  a  sale  on  llit^  ground  of  frauil 
as  to  him,  admits  the  validity  of  the  sale  bt-twceu  the  parljes 
thereto,  but  seeks  the  benefit  of  the  statute  an  to  himself,  and 
must  show  frand.^ 

J  273Et.  Contract  of  sgent.  An  action  ex  loiitractu  docs  not 
lie  against  one  who  fraudulently  represents  liinisclf  as  the  agent 
of  another,  and  makes  a  contract  in  his  Dauu^.  nie  remedy  i:; 
an  action  for  deceit.  "^ 

1  2736.  Contract  of  aals.  A  party  who  ii^nes  to  rescind  a 
contract  for  the  purchase  of  land,  on  the  ground  nf  fraud,  must 
in  his  bill  offer  to  return  the  land  purehaM'd.^ 

I  S787.  Contract  to  «x«mpt  from  llabiUt?.  All  contracts 
which  have  for  their  object,  directly  or  indire^'tly,  to  exempt 
any  one  from  reeponsibihty  for  his  own  fraud,  or  willful  injur}" 
to  the  person  or  property  of  another,  or  violation  of  law,  whether 
wiUfnl  or  negligent,  are  against  the  policy  o(  "the  law.™ 

I  ST8&  CoBtract  not  In  wiitliig  through  fraud.  Where  a 
contract,  which  is  required  by  law  to  be  in  writing,  is  prevented 
from  being  put  into  writing  by  the  fraud  of  a  party  thereto, 
any  other  party  who  ia  by  such  fraud  led  to  believe  that  it  is 

"Ex  partt  Knowiea,  2  Crancb  C.  C.  676, 

» Bolton  T.  WlUlams,  2  Vee.  IW;  l  Met.  180;  1  Story  Eq.  Jur. 
2*4;  1  Knapp  P.  O.  73;  Gurtalde  v.  Isherwoo-l,  1  Br»wn  Cb.  Ci. 
App.  068:  Grlfflth  v.  Stratley,  1  Cox,  883;  Low  v.  Burchard,  8  Vea. 
133;  Warner  t.  Daniels,  1  Woodb.  &  M.  90. 

» "Walker  v.  Sedgwick,  8  Cal.  388. 

as  Thornton  t.  Hook,  36  Gal.  223. 

ar  Nc^ea  v.  LotIdk.  5S  Me.  408. 

nMnrpby  v.  McVlcker,  4  McLean,  202. 

w  Ob],  Civil  Code,  |  1668. 


in  writing,  and  acta  upon  such  belief  to  his  prejudice,  may 
enforce  it  against  the  fraudulent  party. "^ 

f  2T3Q.  Coii8tTuctiT«  frkud.  Constructive  fraud  consiBta: 
1.  In  any  breach  of  duty  which,  without  an  actually  fraudulent 
intent,  gains  an  advantage  to  the  pereon  in  fault,  or  any  one 
claiming  under  him,  by  miele&ding  another  to  his  prejudice, 
or  to  the  prejudice  of  any  one  claiming  under  him;  or,  2.  In 
any  euch  act  or  omission  as  the  law  specially  declares  to  be 
fnindulent,  without  respect  to  actual  fraud.^* 

t  2740.  ConToranot  by  corporation.  If  the  persons  interested 
in  one  corpoiution  form  a  new  one,  which  chooses  for  its  officers 
the  officers  of  the  old  corporation,  and  the  persons  owning 
the  stock  in  the  old  corporation  receive  in  exchange  therefor 
stock  of  the  new,  and  the  trustees  then  cause  the  property  of 
the  old  corporation  to  be  conveyed  to  the  new,  the  conveyance 
is  a  fraud  upon  the  creditors  of  the  old  corporation.** 

I  ST41.  DMnagw  —  exemplary.  A  recovery  can  not  be  had 
for  a  false  re]»'eeentation  without  proof  of  damage."  Exem- 
plary damages  may  be  given  in  an  action  for  the  breach  of  an 
obligation  not  arising  from  contract,  where  the  defendant  has 
been  guilty  of  oppression,  fraud,  or  malice,  actual  or  presumed.** 

I  2748.  Debta  fraudulently  contracted.  In  case  of  a  debt 
fraudulently  contracted  by  a  partnership  firm  by  one  member 
alone,  made  with  innocent  third  partiee,  while  all  the  members 
will  be  bound  in  an  action  brought  on  the  contract,  or  to 
recover  the  property  so  fraudulently  obtained,  yet  the  liability 
to  an  action  for  the  fraud,  which  is  essentially  different,  and 
involves  moral  turpitude,  is  limited  to  the  partner  committing 
the  same,  unless  the  others  assented  to  the  fraud  or  ratified  it, 
or  retained  its  fruits  with  knowledge  of  the  fraud." 

so  OftL  Civil  Code,  f  1623. 

■>  Id.,  I  lltTS.  Tbe  facts  constituting  fraud  must  be  averred  In 
cascfl  of  constmctive  as  well  aa  of  actual  fraud.  Peeney  v. 
Howard,  76  Cal.  529;  12  Am.  St.  B^.  162;  BIckle  T.  Irvine,  » 
Mont  2S1. 

•■Sail  Francleco  ft  Northern  Pacific  R.  R.  Co.  v.  Bee,  48  CaJ. 
S98. 

sauorrtson  v.  Lods,  88  Cal.  381;  Maraball  v.  Bucbanan.  36  id. 
264;  gs  Am.  Dec.  9S:  Frfeman  v.  VMiner,  120  Mass.  424. 

»*  Oft].  Civil  Code,  I  3284. 

»  Stewart  v.  Levy,  36  Csl.  1ES9. 
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I  0743.  DMeit,  bow  «U»gML  In  ailing  deceit,  tiie  aver- 
ment that  the  defendant  falsely  and  fiaudukntlj  represented, 
etc.,  is  sufficient,  aa  an  allegation  of  his  knowledge,  that  his 
representations  were  false.  But  if  this  were  not  the  ca^,  an 
objection  to  pleading  for  such  defect,  if  not  tak^i  at  the  trial, 
can  not  be  raised  on  appeal  from  the  judgment.^ 

I  0744.  I>«»d  d«pcMlt«d  wltb  third  ponon.  Where  a  bill  in 
equity  is  filed  to  cancel  a  deed  which  a.ven  tliat  tho  grantor 
d«pouted  the  same  with  a  third  peieon,  to  be  by  him  delivered 
to  the  grantee  upon  the  order  of  the  grantor  or  his  ugent,  and 
that  before  the  agent  gave  the  order  the  grantor  directed  the 
third  person  not  to  deliver  the  deed,  but  ioe&  not  aver  that 
the  third  person  intends  or  threatens  to  deliver  the  deed  to 
the  grantee,  or  that  he  will  disobey  the  insK  tract  ions  of  the 
grantor,  the  bill  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action."  If  a  suit  to  rescind  a  deed  is  brought  after 
a  considerable  lapse  of  time,  and  after  the  pladntiff  has  exer- 
cised the  powers  of  an  owner  over  the  property,  so  as  to  change 
its  character  or  value  materially,  the  bill  must  state  sufficient 
reasons  for  the  delay;  and  those  reasons  must  be  made  out  in 
proof.** 

f  2746.  Bomaiid.  A  demand  for  the  price  of  goods  sold  is 
not  necesaaiy  to  maintain  an  action  against  a  debtM*  for  fraudu- 
lently purchasing  the  same.  Payment,  tJiough  it  would  satisfy 
the  debt,  would  not  remove  the  fraud  which  is  the  gravamen 
of  the  action." 

I  0746.  Equity  —  Injunetloii.  The  paity  who  Comes  into  a 
court  of  equity  to  enjoin  a  ^enff  from  selling  real  estate  on 
an  execution  against  the  plaintiff's  grantor,  can  not  obtain  relief 
if  his  purchase  is  tainted  with  fraud.^ 

I  0747.  Evidenoa.  Other  acts  of  fraud  are  admissible  to  cor- 
roborate the  evidence  of  the  fraud  for  which  the  spit  is  brought, 
whenever  the  two  are  shown  to  have  been  parts  of  one  scheme 

M  Thomas  v.  Bebee,  SC  N.  T.  244. 

n  Fitch  T.  Bnndi,  30  Ca).  208. 

>s  Flsber  v.  Boody,  1  Cnrtle  C.  O.  206.  For  a  complaint  to  set 
■side  a  deed  <rf  a  minor,  on  hie  coming  of  age,  see  Yoochles  v. 
Voorhles.  24  Barb.  ICO. 

»  Stewart  v.  Levy,  36  Cal.  159. 

M&  F.  A  N.  P.  R.  a  Cto.  V.  Bee,  48  Oal.  89a 


or  plan.*'  TTie  delivery  of  s  deed  in  blank,  by  which  to  obtain 
money  of  one  not  infonned  of  the  fact  that  it  is  in  blanJL,  affords 
strong  evidence  of  fraud.** 

i  2748.  VmetM  matt  b«  rU^mL  A  bill  for  relief  on  the 
ground  of  fraud  must  be  specific  in  stating  tlie  fa^ts  which 
constitute  the  fraud.  It  is  not  sufficient  to  charge  fraud  in 
general  terms.**  And  without  the  averment  of  eueli  facts,  the 
expressions  "fraudulently,"  "deceitfully,"  "by  mistake,"  will 
not  bring  the  case  within  the  equitable  jurisdictiou,  even  on  a. 
demurrer  to  the  bill.**  In  imputing  fraud,  the  term  itself  need 
not  be  used  if  the  facta  stated  amount  to  it.*"  No  allegation 
of  fraud  is  neceesaxy  in  the  complaint  in  an  action  founded  on 
a  warranty  deed.  Any  allegation  of  fraud  in  such  complaint, 
when  not  essential,  may  be  disregarded.*^  In  cs^f  of  u  war- 
ranty, the  scienter  need  not  be  alleged,*^  But  tlic  fraud  or 
deceit  must  be  substantially  aUeged.*"  It  is  not  necessary,  liow- 
ever,  to  set  out  in  detail  all  the  minute  facta  in  (he  case,  as 
the  ultimate  facta,  and  not  the  evidence,  should  ])f  pleaded,** 
The  burden  of  charging  as  well  as  of  proving  framJ  is  on  the 
party  alleging  it.  Mere  conclusions  will  not  avaO.''"  A  general 
allegation  that  the  grantee  procured  the  deed  l>y   false  and 

UBerkey  v.  Judd,  22  MIdd.  287;  8.  P.,  Waters'  Pntent  Heater 
Co.  V.  Smttta.  lao  Mass.  444;  Eastman  v.  PTem<^  4U  Vt.  355:  24 
Am.  Dec.  142. 

oWUsoo  V.  South  Park  Comrs..  70  IlL  46. 

4*  Kent  V.  Snrder,  80  Cal.  666;  Castle  v.  Bader.  2S  UI.  65;  Moore 
V.  Greene,  19  How.  66;  Beaublen  t.  BeauMen,  23  M.  mi;  Parley's 
Park  8.  M.  Co.  v.  Kerr.  2  West  Coast  Rep.  432;  ILismusseu  v. 
McKnlght,  8  id.  670;  Ockendon  v.  Baroee,  43  Iowa,  lilS;  Halu  v. 
Walker,  81  Id.  844;  7  Am.  Dec.  137;  WIlllamB  t.  Flrrt   Presb.  Soc.. 

1  Ohio  St.  478;  Leavenworth,  etc.,  R,  H.  Co.  v.  Dmii-lns  Co.,  18 
Kan.  168;  Clark  t.  Dayton,  6  Neb,  182.  The  partlcuhtr  fraudulent 
acta  should  be  pointed  out  and  atated.     Robinson  v.  Cauol  Co., 

2  Col.  App.  17;  sec  Price  v.  Railway  Co.,  4  Utah,  72. 
MMagnlac  v.  Thomson,  2  Wall.  Jr.  C.  0.  209;  8.  C,  15  How.  281. 
« Attorney-General  v.  Corpwatlon  of  Poole,  4   Mjl.  &  Cr.   (18 

Eng.  Ch.)  17;  8.  C.  (8  L.  J.,  N.  8.),  Ch.  27;  WhItUesey  v.  Delaaey, 
73  N.  Y.  571. 

«  Qulntard  v.  Newton,  B  Rob.  72. 

*i  Hotman  v.  Dord,  12  Barb.  336. 

«aByerBton  v.  Miles,  6  Johns.  138;  Zabrlskle  v.  Smith,  13  N.  T. 
322;  64  Am.  Dec.  B51;  Cazeaui  v.  Mall.  25  Barb.  578, 

MCummlDgfl  v.  Thompson.  IS  Minn,  216;  Cowen  v,  Toole,  31 
Iowa,  513;  Singleton  v.  Scott,  11  Id.  689. 

si>  Butler  V.  Vlele,  44  Barb.  166. 
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fraudul^t  representatione  and  practices,  and  by  undue  and 
improper  influence,  ia  inBufficient,  without  stating  the  nature 
of  the  alleged  repreeentationa.'*  Where  upon  tlie  facts  the  law 
adjudges  fraud,  still  it  is  not,  therefore,  iii'tLspeDBahlit  tlmt  the 
complaint  ehould  in  terms  allege  fraud,  and  its  omission  dw-s  nut 
subBtantially  vary  the  cause  of  action."  Frauii,  when  relied  upon, 
mufit  be  pleaded;  that  is,  the  facts  constituting  the  fraud  must 
be  Bet  forth.  The  decisions  in  support  of  this  rule  are  very 
numerouB.'*  Fraud  must  be  alleged  whenever  it  constitutes  an 
element  of  a  cause  of  action  or  of  a  defi'iiae  which  is  of  an 
affirmative  nature,  and  invoked  as  conferriug  a  right  againi-c 
the  opposite  party."  But  this  rule  does  nut  require  or  justify 
a  minute  detail  of  all  conversations  by  w)iich  the  fraudulent 
representations  are  proven,  and  it  is  sufficient  to  aver  the  fraud 
in  substance  and  legal  effect  aa  proven,  and  when  so  avem-d, 
corroborative  statements  may  be  shown."  Although  a  pleading 
may  not  in  direct  terms  allege  fraud,  yet,  if  t  tie  acts  constituting 
the  fraud  are  set  forth,  the  pleading  suffii'iently  alleges  fraud 
to  admit  of  proof  thereunder.'*  And  it  is  siiilicient  to  set  forth 
the  facts  constituting  the  fraud  in  ordiuMn'  and  concise  lan- 
guage.*^ A  fraudulent  intent  is  one  of  the  facts  constituting 
actual  fraud,  and  must  be  alleged,  but  it  is  enough  to  allege 
it  in  general  terms.'*  The  pleading  alleging  the  discovery  of 
the  fraud  should  state  the  ultimate  facts,  aji'1  not  the  prohativu 
fatta  or  conclusions  of  law."*  And  an  alk-gation  of  fraud  is 
held  to  be  insufficient,  unless  the  facte  alleged  are  sufficient 
to  constitute  a  fraudulent  breach  of  duty."* 

Bi  Rutiar  V.  Vlele,  44  Barb.  166. 

na  Siiarp  v.  Mayor  of  New  York,  40  Barb.  2.''*. 

M  See,  amoag  others,  Hoyt  v.  ClarksoD,  Zi  Oreg.  M:  Minner  v. 
Knapp,  18  Id.  13R;  Gray  v.  Oalpln,  SS  Cal.  633;  How&rd  v.  Railroad 
Oo.,  24  Fla.  SQO;  Cosgrove  v.  Plsk,  90  Gal.  Tfi:  I'l-ople  v.  Healy,  128 
111.  9:  16  Am.  St.  Rep.  90. 

MWettierly  v.  Straus,  08  Cal.  283;  and  Bee  People  v.  McKeana, 
81  111.  1S8;  Burrle  v.  Adams,  96  Id.  664;  De  V^tle  v.  McGerr,  15 
Col,  4117;  28  Am.  St.  Bep.  426. 

M  iiick  V.  "niwnaB,  90  Cal.  289. 

M  itatbbone  v.  Frost,  9  Wash.  St.  162;  Aodrrn x  v.  King  County, 
1  i<l.  4<l;  22  Am.  St.  Bep.  ISft 

61  n'oodroof  V.  Howes,  88  Cal.  184. 

Mid.;  Feeney  v.  Howard,  79  Cal.  528;  12  Am.  Bt.  Hep.  1S2;  aee 
Suhefortb  V.  Lord,  87  Cal.  399. 

Nl^talUade  v.  Orena.  91  Cal.  665:  25  Am.  Si.  Kep.  219. 

«  Applegartb  ▼.  HcQulddy,  77  Oal.  40& 
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i  2746.  TkIm  r^reMntatloiw.  The  eaaeatial  allegationa,  in 
&n  action  to  recover  damages  for  false  and  fraudulent  repr»- 
et-ntations,  are:  First,  that  they  were  false;  second,  that  de- 
fendant knew  them  to  be  false;  third,  that  he  made  them  with 
intent  to  defraud  the  plaintiff.  Theae  facte  should  be  clearly 
stated.**  Id  an  action  on  the  case  for  fraud  in  the  sale  of  a 
lot  •!  land,  a  declaration  sut&ciently  all^ee  the  fraud  which 
states  that  the  defendant  induced  the  plaintiff  to  purchase  by 
fraudulently  misrepresenting,  in  the  course  of  a  conversation 
between  the  plaintiff  and  the  defendant  in  r^ard  to  the  sale 
of  the  land,  "  that  there  were  three  thousand  spruce  logs  <m 
the  premisee  (meaning  that  there  were  spruce  trees  growing 
thereon  that  would  cut  and  make  three  thousand  spruce  logs 
of  the  usual  and  customary  size  and  quality),  which  the  plain- 
tiff believed,  and  bought  the  premises;  and  that  the  representa- 
tions were  false,  and  known  to  be  so  by  the  defendant."** 
Where  a  complaint  averred  a  fraudulent  agreement,  and  alleged 
that  the  repreeentationa  to  the  plaintiffs,  and  the  purchase  made 
of  the  plaintiffs  on  such  representations,  were  made  in  pursu- 
ance of  such  fraudulent  agreement,  tuid  were  a  device  and  con- 
trivance, the  complaint  was  held  sufficient  after  verdict.** 

i  2T50.  Fraud,  whMi  eonaommatod.  Any  material  misrepre- 
sentations of  a  material  fact  as  to  which  one  party  places  a 
known  trust  and  confidence  in  the  other,  and  by  which  tlie 
confiding  party  is  actually  misled  to  his  injury,  will  induce  a 

<i  Sbarp  V.  Uayor  of  New  York,  2S  How.  Pr.  380:  Addlngton  v. 
Allen.  11  Wend.  374,  reversiog  8.  O.,  7  Id.  9;  Wells  v.  Jewett,  11 
How.  Pr.  212.  It  must  also  be  alleged  tbat  tbe  plaintiff  was 
misled  bj  tbe  false  representations  of  tbe  derenilnnt.  Entep  v, 
ArmstroDg,  69  Cal.  536;  and  see  Clement  v.  Boone,  5  III.  App.  100: 
Hezter  v.  Bast.  125  Penn.  St.  52;  11  Am.  St.  Kep.  874.  In  a  suit 
by  a  vendee  against  a  vendor.  In  whicb  fraud  le  relied  upon  hm 
tbe  ground  of  relief,  it  must  ap|>ear  from  tbe  complaint,  among 
otber  tblngs,  tbat  tbe  vendor  knew  that  tbe  representations  relied 
npoa  were  nntrue,  and  tbat  tbe^  were  made  with  the  Intent  to 
(Wrand  the  plnlntilT.  Rolfes  v.  Russell,  ft  Oreg.  W);  DunnlnK  v. 
OeBHon,  6  Id.  241;  Britt  v.  Marks.  20  Id.  223.  In  an  action  for  fain.' 
[iretensea  It  need  not  be  averred  or  proved  tbat  the  party  knew  nt 
the  time  of  making  them  tbat  they  were  autme.  Johnson  v. 
^^ullck,  4fl  Neb.  817. 

■a  Wbmon  V.  Goddard.  36  vt.  730. 

ss  Ballard  v.  I>x-kwood.  1  Daly,  158. 
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court  of  chancery  to  set  aside  a  conTeyaoce.**  Fraud  ia  the 
use  of  a  written  instrument  ib  as  much  ground  fiw  the  inter- 
position of  equity  as  fraud  in  its  creation."  The  fmudulent 
intent  of  a  party  to  procure  goods  without  payment  is  con- 
summated when  the  poBsession  of  the  good*  is  obtained  without 
payment  on  delivery,  or  on  call,  according  to  the  terms  of  the 


i  2751.  rraudulent  deed.  C.  fraudulently  obtained  a  deed 
of  D.,  conveying  land  in  Michigan,  and  had  said  deed  recorded 
in  said  state;  C.  then  granted  said  lands  to  third  parties.  It 
was  held  that  even  under  this  fraud  courts  of  another  state 
could  not  undertake  to  pfonounce  these  recorded  deeds  nullities. 
But  the  parties  being  before  the  court,  and  tliere  being  no 
attempt  to  prove  that  the  last-mentioned  grantees  were  pur- 
chaficrs  for  a  valuable  consideration,  the  court  could  compel 
said  grantees  to  execute  to  D.  a  release  of  all  claim  acquired 
through  the  deed  from  him,  under  penalty  of  attachment  for 
contempt.  If  said  grantees  should  go  beyond  the  jurisdiction, 
the  court  should  appoint  a  special  commissioner  to  make  the 
conveyances  in  their  stead."''  In  an  action  to  set  aaido  as  fraud- 
ulent a  conveyance  of  land,  so  much  of  the  complaint  as  sets 
out  in  detail  the  inceptive  steps  which  culniirat.cd  in  t-lie  alleged 
fraudulent  conveyance  is  not  irrelevant  or  redundant  matt*'r.** 

i  27S2.  Fraudulent  Intent.  A  fraudulent  intent  should  be 
averred  in  pleading  a  charge  of  fraud,"  and  the  facta  relied 
upon  aa  constituting  the  fraud  must  he  plcailed.'"  A  party 
seeking  relief  from  the  payment  of  purchase  money,  on  the 
ground  of  fraud,  must  distinctly  allege  it  in  the  bill," 

M  Smltb  V.  Richards,  13  Pet.  26. 

M  Pierce  v.  Robinson,  IS  Cal.  116. 

«  Stewart  v.  I^vy,  36  Cal.  159. 

«  Cooley  V.  Scarlett,  38  111.  316;  87  Am.  Dec.  29S. 

98  rerklDB  T.  Center,  35  Cal.  713.  SuflBclent  nvprnient  of  fraud 
in  the  procurement  of  a  conveynnce  from  a  son  io  his  mother.  See 
Rblno  V.  Emery,  72  Fed.  Rep.  382:  comp.irp  Moberanps  v. 
Sobe-ranes,  IfW  Cnl.  1. 

neSee  Mobb  v.  Riddle,  5  Crnncli,  351;  compare  (■■eiiwlck  v,  nrimes, 
r>  CraDch  C.  C.  439:  i  2749.  ante. 

TO  See  McCllDtlpb  v.  Johnston,  1  McLean,  414;  Lathrop  v. 
Stewart,  6  Id.  630. 

Ti  Koonan  v.  Lee.  2  Black,  499.  Id  all  cases  arising  imder  sec- 
tion  1227  (relating  to  unlawful  tranBfem),  except  as  provided  In 
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I  87B3.  Pr.ud«lent  not*.  Wheo  a  party  has  given  &  prom- 
laeory  note,  and  the  payee  assigns  the  not«,  without  recourae, 
after  maturity,  and  suit  is  brought  upon  the  note  by  the  aa- 
eignee,  the  maker  then  liling  his  bi]]  against  Uie  assignor  and 
assignee,  alleging  fraud  in  obtaining  the  note,  and  praying  for 
an  injunction  and  that  the  note  be  canceled,  it  waa  held  that 
the  caae  waa  a  proper  on«  for  equitable  relief,  and  the  maker 
had  the  right  to  have  the  note  canceled,  so  aa  to  prevent  future 
litigation,''' 

f  2754.  Fraudulent  representatioiiB.  OTiere  a  complaint  al- 
leged  that  the  plaintiff  was  the  keeper  of  a  livery  stable,  and 
as  such  It  was  his  busrinesa  to  keep  horses  for  hire,  etc.;  that 
he  kept  in  his  stable  two  Taluable  horses  of  his  own,  etc.; 
that  the  defendajit,  knowing  these  facts,  brought  to  the  pUintifl 
a  horse  which  had  the  distemper,  representiiig  that  the  horse 
had  recovered  and  could  not  communicate  the  disease;  that  the 
plaintiff  being  ignorant  of  the  condition  of  tJie  horae,  received 
him  into  his  stable,  relying  on  the  defendant's  representations; 
that  the  defendant  knew  that  the  disease  was  then  in  the  con- 
tagious stage,  and  that  Ihe  plaintiff's  two  horses  took  the  disease; 
it  was  held  that  the  complaint  was  not  bad  for  not  alleging 
that  the  injury  occurred  without  fault  or  negligence  on  the 
part^  of  the  plaintiff,  or  that  the  plaintiff  did  not  in  his  business 
receive  sick  and  diseased  horses  for  keeping." 

I  87B5.  Fraudulent  Mle.  If  a  debtor  makes  a  sale  of  hia 
personal  property  to  one  of  his'creditors.  with  the  understand- 
ing that  out  of  the  proceeds  of  a  sale  of  the  property  the 
creditor  shall  retain  enough  to  pay  his  own  dpht,  and  then  pay 
certain  other  creditors,  and  then  pay  the  balance  of  the  pro- 
eertioD  3440  (Which  declares  that  certain  tnmsfers  ar-  presumed 
fraudulent),  the  questliw  of  fraudulent  Intent  Is  one  of  fact  and 
not  of  law.  Cal.  CIrl]  Code,  j  3241;  see.  also.  Tiillev  v.  Hnrloe. 
35  Cal.  302:  fl-i  An.,  D.c.  102.  .^  mortgage  knowingly  given  tor 
a  sum  greater  than  Is  riup,  and  not  In  good  fnlth.  as  a  pretended 
Bpcurily  for  fnture  advances.  Ir  fraudulent  In  law  as  to  the  ered- 
itOTB  of  the  monnaKor.     Id, 

"PomlnKO  V.  Herman,  fl  Cal.  97.  For  a  form  of  complaint  to 
caDcel  a  note  or  bill  in  defendanfH  popRes.-iloB ,  see  flonlner  v 
I.ee-B  Bank.  1]  Barb.  5,58.  For  o  complaint  seeking  to  avoid  pay- 
mentfl  of  notes  given  by  a  company  never  duly  organised,  see 
JonpH  V.  Dana.  24  Id,  395. 

"Fnlta  V.  Wycoff,  25  lod,  321. 
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ceeda  oTer  to  the  debtor,  and  thi&  sale  is  made  to  prevent  otlicr 
areditora  from  attaching  the  property,  it  is  actual  fraud,  and 
vitiates  the  sale  as  to  other  creditors.''*  It  a  complaint  avers 
that  the  defendant,  h;  false  repreeentation  us  to  the  value  al 
mines,  induced  the  plaintifF  to  purchase  the  same,  and  pa;  a 
sum  of  money  therefor,  and  that  defenciaut  gave  iilalntifF  a. 
deed  therefor,  and  received  the  consideration,  and  also  claims 
genial  damages  exceeding  the  consideratiou .  ond  avers  an  offer 
to  return  the  deed,  it  is  an  action,  in  common-lau'  parlance, 
ex  delicto,  and  not  ex  contractu,  and  the  averment  of  an  offer  to 
return  the  deed  is  not  an  offer  of  a  rescission  of  the  contract, 
nor  an  oBer  to  rescind.""  If  the  plaJntJlT  iu  liis  complaint 
claims  damages  for  a  fraudulent  sale  of  ohik'^  tij  him,  and  avers 
an  offra'to  return  the  deed  given  to  him,  an  amendment  striking 
out  the  offer  to  return  the  deed  does  not  change  tho  issues 
tendered  in  the  complaint.™  Tlius,  wliore  plaintiff  and  de- 
fendant were  partners  in  the  purchase  of  mining  claims,  and 
defendant  was  the  active  partner  and  acquuinted  with  the  value 
of  a  certain  claim  owned  by  the  firm,  plaintiff  being  igaora.it 
of  its  value,  and  plaintiff  sold  his  interest  in  this  claim  to 
defendant  for  greatly  less  than  its  value,  it  was  held  that  in 
a  suit  by  plaintiff  against  defendant,  to  pet  aside  this  solo  fur 
fraud,  and  for  an  account,  etc.,  an  averment  that  defendant 
is  indebted  to  plaintifF  on  an  account  in  a  sum  greater  thnn 
that  paid  by  defendant  for  the  mining,  is  in  effect  an  offer  to 
place  defendant  in  statu  quo."" 

i  2756.  Insafflctont  avermeiita.  Where  the  complaint  alleges 
"that  by  virtue  of  the  covenants  of  snid  deed,  said  B.  M. 
covenanted  and  agreed  that  she  had  title  \-<  said  premises,  ami 
the  right  to  convey  the  same,  and  that  she  lind  not  prior  thereto 
conveyed  the  same,  to  any  person  except  I"  «nid  plaintiff  and 
W.,"  and  that  relying  solely  upon  the  wnd  reprcsentati'ins 
"made  by  B.  M.,  that  she  was  the  owner  of  tlu>  premises,  they 

T^Meotoa  v.  Adams.  49  Cal.  020.  Aa  to  \vIii>d  the  bona  fidrs  of 
a  Bale  can  be  loqutred  Inttf,  see  Qninn  v.  Sitilili,  Itl.  !<».  An  to 
chanKe  of  poeseflnlon  and  circnaiatanceH  oi'  fraud,  see  R^li  v. 
McCLure.  47  Id.  612. 

TB  AhreuB  V.  Adler.  33  Oal.  60S. 

J«]d. 

"Walts  T.  Whlt«.  13  Cal,  381.  For  complaijitB  to  set  aside 
Kuardlan'B  sale  as  fraudulent,  see  Olark  v.  Underwood,  17  Barb. 
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ccepted  and  receiyed  the  deed  in  part  payment  of  a  pre- 
xiBting  debt,"  and  that  "  by  means  of  which  false  and  deceptive 
epresentatioDB "  they  have  suffered  damages  in  the  sum  of, 
tc,  it  was  held  ambiguous  and  uncertain." 

1  S767.  Indtnturaa  of  a,pprentlceihip  may  be  annulled  for 
raud  in  the  contract  of  indenture." 

I  2768,  Znatrumenta  made  with  Intent,  «tc.  Every  instni- 
oent,  other  than  a  will,  affecting  an  estate  in  real  property, 
ncluding  a  charge  upon  reel  property,  OT  upon  itfl  rents  and 
)rofits,  made  with  intent  to  defraud  prior  or  subsequent  pur- 
ihasers  thereof,  or  incumbrancers  thereon,  is  void  as  against 
:very  purchaser  or  incumbrancer,  for  value  of  the  same  prop- 
erty, or  the  rents  and  proiits  thereof;^  but  is  Dot  void  against 
I  purehaser  or  incumbrancer  having  notice,  unless  the  fraud 
i  mutual.'* 

I  STSQ.  InTolantary  tmat  roaultln^  from  fraud.  One  who 
[ains  a  thing  by  fraud,  accident,  mistake,  undue  infiuence,  the 
iolation  of  a  trust  or  other  wrongful  a;ct  is,  unless  he  had 
ome  other  and  better  right  thereto,  an  involuntary  trustee  of 
he  thing  gained  for  the  b^ieflt  of  the  person  who  would  othCT- 
rise  have  had  it.^ 

I  8760.  Jurlsdictlciii.  Courts  of  law  and  equity  have  con- 
urrent  juriEdiction  of  fraud  in  many  cases;™  to  enfOTce  a  bond 

anceled  by  the  obligee  in  consequence  of  fraud  practiced  by 
he  obligor.**  On  account  of  the  difficulties  in  adjusting  the  ' 
ights  and  equities  of  the  parties  at  law,  a  court  of  law  refuses 
o  open  the  question  of  fraud,  in  the  consideration  or  in  the 
raiisaction  out  of  which  the  consideration  arises,  in  a  suit  upon 
.  sealed  instrument.^    Fraud  is  a  well-recognized  ground  of 

T8  Lawrence  t.  Sfontgomery,  87  Cal.  188. 

n  Cal.  Civil  Code.  |  276. 

» Id.,  I  1227. 

«i  See  id-  i  1228. 

sa  Cal.  Ctvil  Code,  I  2224;  and  see  McDanleU  v.  Pattlson,  98  Oal. 
8;  Taylor  t.  Kelly.  103  Id,  183. 

ss  Swayze  v.  Burke,  12  Pet.  11:  Rhoadee  v.  Selln,  4  Wash.  O.  O. 
15:  SealMiry  v.  Field.  1  McAll.  60:  «.  g..  McMuUId  v.  SaDdere,  Tft 
^a.  356;  Stockton  v.  Andemon.  40  N.  J.  Eq.  486. 

e«  United  States  v.  Spauldlng.  2  Mason.  478. 

ss  HartelioTii  v.  Day.  10  How.  211;  oremillng  Day  v.  New  Eng- 
ind  Car  Spring  Co..  S  Ltv.  Law.  Mag.  44. 
Vol.  11  —  41 
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equitable  juriadietioQ."  In  botli  equity  and  law,  fraud  and 
injury  must  concur  to  furnish  ground  for  judicial  action.*' 
Courtc  of  equity  may  direct  the  t^ancebnent  of  a  contract  for 
fraud  or  mistake,  but  they  can  not  alter  the  contract-** 

I  8701.  HUtake.  It  is  not  true,  as  a  legal  proposition,  that 
a  mistake  is  constructive  fraud.'™  An  allegation  of  actual 
fraud  is  not  sustained  by  proof  of  a  mistake.*'  A\'liere  in  a 
negotiation  for  the  sale  of  laud  the  vendta-  points  out  to  the 
vendee,  as  the  subject  of  the  pro]>oBed  sale,  laud  belonging  to 
another  person,  and  the  vendee  aicupts  a  deed  of  land  belonging 
to  the  vendor,  supposing  it  to  be  tlie  land  so  pointed  out,  he 
may  recover  damages  for  the  misrepresentation,  without  proof 
of  any  fraudulent  intent" 

I  STSS.  lUsappUcatioo  ot  inoney.  All  persons  in  interest 
must  be  joined  in  a  suit  against  a  party  for  misapplication 
of  money  collected  by  han.**  A  crharge  of  eml>ezzlement,  and 
praying  that  defendant  be  adjiulced  guilty  of  fraud,  and  for 
judgment  and  execation  against  Iuh  ;>erson  and  projierty,  is 
insufficient  to  sustain  a  verdict  convicting  tlie  defendant  of 
fraud."  The  facta  which  contiiitute  the  fiduciary  capacity,  its 
nature  and  extent,  should  be  stati'il  in  direct  and  pnaitive  terms. 
It  is  necessary,  in  such  a  case,  to  chnrgv  not  only  that  defendant 
received  the  money  as  agent,  liut  that  he  converted  it  in  the 
course  of  his  employment  as  snoh.  The  allegation  that  the 
defendant  collected  the  money  iiw  agent  or  attorney  in  fact  is, 
in  substance,  that  the  defendant  collected  the  money  as  agent, 
or,  if  not  as  agent,  then  as  attoniey  in  fact.**  Tlie  embezzle- 
ment by  an  officer  of  a  nationiil  biink,  of  a  special  de|)osit  in 
such  bank,  is  not  made  punistiaMt'  by  any  statute  of  the  United 
States,  and  may,  therefore,  be  punisbed  under  a  state  law. 
Otherwise,  of  such  embezzlement  of  t!ie  property  of  the  bank." 

M  Atklna  v.  Dick,  14  Pet.  114. 
ST  aarke  v.  White.  12  Pet  178. 
88  BroDkH  V.  Stollei'.  3  McLean,  ri23. 
»  Merfler  v.  Lewis.  39  Cal.  S32. 

Mid. 

fi  Bird  V.  Kleiner.  41  Wis,  134, 
w  Harris  v.  Schultz.  40  Barb.  315. 
M  poHer  V.  Hermann,  S  Oal.  623. 
M  Portet  V.  Hermann,  8  Cal.  (132. 
SB  State  V.  Tnller,  34  Conn.  2S0. 
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I  ares.  Patent  to  tead.  EVand  may  be  flhown  at  law  in  ttie 
procurement  of  a  patent,  or  tbe  execution  of  a  deed.*"  Id  an 
Action  to  Bet  aside  a  patent  for  land,  on  the  ground  that  it 
was  procured  by  false  suggestions,  fraudulent  concealments,  and 
by  misrepreBentations,  the  acts  of  fraud  and  misrepresentation 
must  be  specified  in  the  complaint.*^  Where  a  party,  in  order 
to  bring  himself  within  a  class  of  legislative  grantees,  muat 
exhibit  his  muniments  of  title,  fraud  may  be  shown  to  prove 
that  they  have  been  dishonestly  obtained.**  When  it  appears 
that  the  relator  is  the  real  party  in  interest,  and  that  the  state 
bet  no  direct  interest  in  the  event  of  the  suit,  he  has  a  right 
to  the  control  of  the  suit,  and  is  reeponsibte  for  its  commeDce- 
ment,  conduct,  and  costs.'* 

I  B764.  fatent  to  land  —  ttam  ot  complaint  A  complaint 
in  the  name  of  the  peo^e,  at  the  relation  of  an  individual, 
to  cancel  a  patent,  which  merely  avers  that  the  relator  is  seised 
and  poBseesed  of  the  land,  and  that  his  title  was  derived  front 
the  state  of  California,  under  and  by  virtue  of  the  location 
of  a  school  warrant,  made  under  and  in  accordance  with  the 
IHDvisions  of  an  act  of  the  legislature;  that  said  location  was 
duly  and  properly  made,  and  in  all  respects  according  to  the 
provision  of  said  act,  does  not  state  facts  suflicieDt  to  constitute 
a  cause  of  action.""  A  general  averment  of  the  performance 
of  conditions  precedent  ie  sufficient  in  actions  on  contracts, 
but  in  other  cases  the  facts  showing  the  performance  must 
be  alleged.'"'  A  complaint  in  equity,  filed  for  the  purpose  of 
setting  aside  a  grant,  on  the  ground  that  it  was  obtained  by 
fraud,  must  state  specifically  and  definitely  the  facts  constituting 
the  fraud.'*" 

I  &7QB.  Pleading.  To  maintain  an  action  to  recover  dam- 
ages for  deceit  in  inducing  plaiutiff  to  purchase  worthleea  prop- 
erty, it  is  not  necessary  to  show  a  return,  or  offer  to  return  the 
property.     The  action  is  ex  delicto,  and  not  upon  contract;  and 

••Cooper  v.  Robert,  6  McLean,  93. 

OTSemple  t.  Hagar,  27  Cal.  163;  Parley's  Park  B.  M.  Co.  v.  Kerr, 
3  West  Ooast  Rep.  432. 

W  Seabury  v.  Field,  1  McAll.  60. 

w  People  ex  rpi,  Kondel  t.  Not.  San  Fran.  Homestead  &  R.  B. 
Assn.,  S8  Cal.  664. 

ioope«q)le  v.  JackHoa,  24  Cal.  632. 

10!  Id. 

103  Oakland  v.  Carpentler,  21  Oal.  612 
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an  aTennent  in  the  complaint  of  an  offer  to  retom  ma;  be 
disregarded."" 

I  27se.  Ballef  from  fraud.  In  actions  for  relief  against 
iraud,  the  fraud,  and  not  the  discovery,  is  the  substantive  cause 
of  action.'"*  Relief  will  not  be  afforded  upuri  iln.^  i^ri.i.ii.i  ui: 
fraud,  unless  it  be  made  a  distinct  allegatiou  in  the  bill,  so 
that  it  may  be  put  in  issne.'"'  And  allegations  uf  fraud  in 
a  bill,  which  allegations  are  subsequently  wiUidrawu,  can  not 
aid  the  jurisdiction."* 

f  2787.  Betnm  of  pnnlMM  money.  When  a  plaintiff  is  in 
a  condition  to  rescind  a  contract,  he  may  recover  back  in 
assumpsit  the  money  paid  on  it.""  Where  an  action  is  in  dis- 
affirmance of  a  contract  to  recover  back  the  price  paid,  and  it 
appears  that  the  piaiutiff  has  complied  up  to  the  time  of  elect- 
ing to  rescind,  tender  or  offer  of  the  money  which  would  have 
been  due  on  completion  is  not  essential."*  Where  an  action 
ie  in  affirmance  of  a  contract,  an  offer  of  readiness  to  pay  is 
material.**'  A  sufficient  allegation  of  retnm  is,  tliat  on,  etc., 
as  soon  as  he  had  ascertained  that  the  said  misrepresentations 
were  untrue,  he  demanded  of   defendant    a    return    of    sisid 

dollars,  which  the  defendant  refused  and  siill 

refufiCB. 

los  Miller  V.  Barber,  06  N.  Y.  S68. 

to*  Sublette  v.  Xlnoey,  9  Oal.  423;  Carpentler  v.  Oakland,  30  Id. 
444. 

n»  Noonan  v.  Lee,  2  Black.  499. 

los  Adams  v.  Freston.  22  How.  473. 

lOT  CrossKTOve  v.  Hlmmetrlcb,  54  Penn.  St.  203. 

losCroBBgrove  v.  HImmelricb,  B4  Penn.  St  203. 

l«>  Id.  Avrrment  of  restilution  —  A  complaint  to  rescind  notes  and 
mortgaKes  upon  the  grouad  or  fraud  in  tbeir  pritciircment  must 
state  facts  sbowing  tbat  the  nlalntiff  baa  perfnriiipd.  or  offered  to 
perform,  on  his  part  every  act  necessary  to  |i!!ice  the  defendant 
In  as  good  a  sltnatlon  as  he  was  before  the  rontrni't  wan  made. 
Buena  Vista,  etc.,  vineyard  Co.  v.  Tuoby.  107  Pnl.  2^*3.  A  com- 
plaint to  rescind  a  conveyance  on  tbe  ground  tliat  ihe  stock  of 
goods  taken  tn  conRlderatloo  therefor  was  not  as  represented, 
wblcb  sbowfl  that  th^  goods  were  delivered  lo  the  plaintiff  as 
agreed,  but  falls  to  state  when  the  fraud  was  discovered,  or  tbat 
the  goods  were  returned  or  tendered  to  tbe  dofendnnt.  Ik  bad  on 
general  demurrer.  Walker  v.  Pogue,  2  Col.  Api>,  MO.  But  aji  offer 
to  restore  the  consideration  of  a  deed  which  i-^  Mou^^hi  to  be  set 
adde,  If  averred  In  the  language  of  the  statute,  is  sufftclent  as 
against  a  general  demurrer.     Hick  t.  Thomas,  00  Cal.  288. 
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I  S768.  Smis  b;  wif«^  Wliile  property  after  a  sale  under 
«  forecloBUie  was  Bubject  to  redemption,  the  wife,  by  her  qnit- 
dalm  deed,  conveyed  all  her  interest  in  it  to  S.  for  an  inade- 
quate  consideraiion,  and  immediately  thereafter  S.  conveyed  it 
to  C,  who  furuiBhed  the  money  which  was  paid  to  the  wife; 
it  was  held  that  she  is  not  entitled  to  rescind  the  contract  of 
aale.^'"  The  rights  of  the  wife  in  the  homestead  can  not  be 
prejudiced  by  fraudulent  acts  of  the  husband,  where  she  did 
not  participate.'^' 

I  9788.  BtataM  of  Umltatloiu.  A  cause  of  action  on  the 
ground  of  fraud  is  barred  after  three  years  from  the  perpetra- 
tion of  the  fraud."*  If  the  plaintiff  wishes  in  such  a  case  to 
bring  himself  within  the  exception  of  the  statute,  he  must 
allege  the  fact  of  a  discovery  of  a  fraud  at  a  period  bringing 
him  within  the  exception."^  The  complaint  should  also  aver 
that  the  acts  constituting  the  fraud  had  been  discovered  within 
three  years;  but  if  the  replication  contains  this  averment,  and 
this  issue  is  tried  without  objection,  the  irregularity  in  the 
answer  of  presenting  the  issue  will  be  disregarded."*  If  plain- 
tiff alleges  fraud  to  have  been  committed  more  than  three 
years  before  the  commencement  of  his  action,  to  bring  himself 
within  the  exception  of  the  statute,  he  must  allege  the  fact 
of  a  discovery  at  a  period  bringing  him  within  the  exception.^*" 

f  2770.  Time  mnit  l»  all«s«d.  There  must  be  distinct  aver- 
ments as  to  the  time  when  the  fraud,  mistake,  concealment,  or 
misrepresentation  was  discovered,  and  what  the  diecoveiy  is, 
so  that  the  court  may  clearly  see  whether  by  the  exercise  of 
ordinary  diligence  the  discovery  might  not  have  been  before 
made.*" 

110  Perkins  v.  Center,  36  Cal.  718. 

111  Barber  v.  Bab^.  36  Cal.  11. 

119  Carpentier  v.  Oakland.  30  Cal.  444. 

iiB  Id.:  see  Cal.  Code  Civ.  Pro.,  t  338.  subd.  4:  Lady  Washington, 
etc..  Co.  T.  'Wood,  113  Cal.  482. 

114  Boyd  T.  Blanhman.  29  Cal.  EO:  87  Am.  Dec.  14fl. 

iiB  Sublette  T.  Tlnuey.  B  Onl.  423:  Boya  t.  Blankman,  2»  Id.  20; 
«7  Am.  Dec  146;  Carpentier  v.  City  of  Oakland,  30  Cal.  444;  see 
Moore  v,  Moore.  S6  Id.  80:  Williams  v.  nenutnon.  B4  Id.  HO. 

IK  Stearns  t.  FaRe,  7  How,  81ft;  Lady  Waetita^on,  etc.,  Co.  t. 
Wood,  113  Cal.  482;  Lataillade  v.  Orens,  ftl  Id.  66S;  2t>  Am.  St  Bep, 
31U;  Wood  V.  Carpenter,  101  D.  S.  196. 
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I  ft?71.  WuTUkty— 'waiiwr  at.  An  express  warraaty  may 
be  waived  as  a  contract,  and  an  action  maintained  upon  the 
fisme  general  transaction  of  fraud  and  deceit.  To  do  tiiia  tlie 
warranty  must  have  been  made  with  knowledge  of  the  war- 
rantor tbat  it  was  false,  and  must  have  been  accepted  by  the 
warrantee  without  such  knowledge."' 

I  8772.  For  procorlng  pTDperty  by  baud. 
F»rm  No.  631. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of    ,  18. .,  at 

,  the  defendant,  for  the  purpose  of  inducing  the 

plaintiff  to  sell  him  certain  goods,  reproMintcd  to  the  plaintiff 

that  he  was  solvent,  and  worth  dollars  over  all 

his  liabilities. 

II.  That  the  plaintiff  was  thereby  induced  to  sell  [and  de- 
liver] to  the  defeoidant,  certain  [goods,  wares  and  merchandise] 
of  the  value  of dollars. 

III.  That  the  said  representations  were  false  [negative  each 
false  statement  specihoally],  and  were  then  known  by  the  de- 
fendant to  be  so. 

IV.  That  the  defendant  has  not  paid  for  the  said  goods. 

[Deuakd  op  Jodgment.] 

i  877S.  Action  11m.  Where  money  or  prnpert?  is  procured 
tipon  credit  by  fraud,  an  action  of  debt  "ill  lie  before  the  term 
of  credit  has  expired."*  And  where  mnney  is  fraudulently 
obtained  on  a  promissory  note,  a  suit  broup;ht  to  recover  the 
money  disregarding  the  note  is  not  an  affinnnnee  of  the  note."* 
Any  false  miBrepresentation  or  artifice  by  a  purchaser  of  goods, 
if  the  seller  is  thereby  induced  to  part  with  them,  which  other- 
wise he  would  not  have  done,  will  invalidate  the  sale,  whether 
the  purchaser  is  solvent  or  insolvent'*'  A  sale  of  goods  on 
credit  will  be  avoided  where  the  buyer,  knowing  himaelf  in- 
solvent, purchases  with  the  intention  of  not  pnying  for  them, 
.  although  no  false  representations  were  made  by  him.*" 

iiTLarey  t.  Tnllaferro.  57  Ga.  443. 

iisHlU  V.  Perrott,  3  Taunt  274:  Fonter  v.  Rtewart,  3  Man.  ft  Sil. 
191;  fieaver  v.  Plndley,  4  Greenl.  30fi;  WIIsmi  v.  Force,  6  Johna. 
tlO:  5  Am.  D«c.  1S6:  1  Com.  00  Con.  sa 

luOfbson  V.  Stevens.  8  McLean,  Ntl. 

190  KlopeoBteln  v.  Mnlcahy.  4  Nev.  »& 
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I  2774.  Bi—ntlal  aawmrmmmtm.  The  intention  to  influence  the 
plaintiff  by  falw  representations  should  be  alleged.'^  The 
complaint  muet  abow  what  the  repreaentatioDS  were.^^  And 
the  {alaitj  muat  be  shown  to  have  existed  at  the  time  the  repre- 
Bentationa  were  mada'^  That  hafal&cl;  and  fraudulently  rep- 
resented, etc.,  it  has  been  held  is  t^ufficient  averment  of 
knnivleHge  tJiat  his  representations  were  false,'**  Where  goods 
were  sold  upon  the  false  Fepresentationa  of  the  purchaser,  no 
title  to  tbeni  passed  by  the  sale,'^  But  sucli  false  repreeenta- 
tioos  will  not  avoid  the  sale  unless  it  appears  that  the  seller 
was  thereby  iuduced  to  do  that  which  he  would  probably  not 
have  done  but  for  them.'"  To  recover,  the  fraud  must  have 
been  practiced  on  the  complainant.^^ 

I  S77B.  Agalnat  a  frandnlent  piirch«Mr  and  Ua  ttwamtw*. 
Form  No.  633. 
[TiTLS.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of    18..,  at 

,  the  defendant  A,  B.,  for  the  purpose  of  induc- 
ing the  plaintiff  to  sell  him  certain  goods,  represented  to  the 

plaintiff  that  [he  was  solvent,  and  worth dollars 

oyer  all  his  liabilities]. 

II.  That  the  plaintiff  was  thereby  induced  to  sell  and  deliver 
to  the  said  A.  B.  [one  thousand  cases  of  machine  oils]. 

III.  That  at  the  time  of  making  the  said  representations,  the 
said  A.  B.  was  insolvent,  and  knew  himself  to  be  so. 

rv.  TTiat  the  said  A.  B.  afterwards  transferred  the  said  goods 
to  the  defendant  C.  D. 

122  Oazeaux  v.  Mall.  25  Barb.  578;  see  i  2752.  ante- 

iMWellB  v.  Jewett.  11  How.  Pr.  242L 

iM  BeU  V.  Mall,  11  How.  Pr.  254. 

lis  Tbomas  v.  B«ebe,  26  N.  Y.  244;  Bayard  v.  Malcolm.  2  J<riin8. 
SBO:  3  Am.  Dec.  450;  compare  Gverston  v.  Miles,  B  Jobos.  138: 
Panton  v.  Holland,  17  Id.  92;  8  Am.  Deo.  369. 

"» Martin  v.  Levy,  Oal.  Sup.  Ct,  July  Term.  1868;  citing  Bell 
V.  Ellis.  33  Ca).  630. 

WT  Klopenateln  v.  Mulcahy.  4  Nev.  296. 

in  Simpson  v.  Wiggins.  3  Woodb.  &  M.  413.  Tbe  doctrine  of 
fraud  In  sales  dfBcUBsed  In  Smltb  v.  Blchards,  18  Pet.  26;  Blyden- 
burg  v.  Welsh.  Baldw.  331:  and  see  Seelman  v.  Hoagland,  10  Col. 
231.  And  DO  recovery  can  be  bad  for  a  fraudulent  representation 
without  allegation  and  proof  of  damage.  Insurance  Ca  v.  Usbes, 
105  Cal.  20S;  Holton  v.  Notde,  83  Id.  7. 
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Wherefore  the  plaintiff  demands  judgmfflit: 

1.  For  the  poBseesion  of  the  said  goods,  or  for 

dollars,  in  case  such  poBseseion  can  not  be  had. 

2.  For dollats  damages  for  the  detention  thereof. 

I  2776.  IHmtow&I    of    a»l**— «ue]itlal    allegations.       Ou     a 

fraudulent  purehase  the  eeHer  may  disavow  thi'  sale  and  reclaim 
the  goods,  or  aifirm  the  sale  and  sue  for  tlieir  price;  aii<l  in 
the  latter  case  it  seems  that  an  injunction  may  be  granted 
under  section  819  of  the  Code,  restrainiug  ihe  buyer  from  dis- 
posing of  the  goods.'*  It  need  not  beallegt-d  that  the  transferee 
received  the  goods  without  notice  or  iviihout  cousideration. 
He  must  prove  that  he  paid  value,  and  acted  in  good  faith.'** 

f  8777.  Injunctton.  \Miere  the  transft-r  has  already  been 
made,  none  but  a  judgment  credits  can  rut^train  a  disposition 
of  the  property  by  the  fraudulent  assignee.'" 

f  8778.  7or  tmadulentlr  procarlitg  credit  to  bs  given  to 
anothw  p«r«oii. 

Form  No.  633. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of   ,   18 . . ,  at 

,  the  defendant  representetl  to  tlio  plaintiff  that 

one  C.  D.  was  solvent  and  in  good  credit,  and  worth 

dollars  over  all  his  liabilities. 

II.  That  the  plaintiff  waa  thereby  induced  to  sell  to  the  Raid 

C.  D.  [state  articles  sold]  of  the  value  of dollars 

[on  months'  credit]. 

III.  That  the  said  representations  were  false  in  this,  that 
the  said  C  D.  was  not  then  and  there  wohent  and  in  good 

credit,  and  worth  dollars  over  all  his  liabilities, 

bat,  on  the  contrary  thereof,  the  said  C.  P.  whs  then  and  there 
insolvent  and  not  in  good  credit,  all  of  wliioh  was  well  known 

i»  Malcolm  V.  Miller,  ©  How.  l>r.  458;  Erp*teln  v.  Bere.  13  Id. 
91.  He  who  would  rescind  a  sale  for  rmml  must  art  dlllKcnily 
upon  dlscoverlns  the  fraud,  and  mnst  Hbow  himself  nut  odIj*  willing 
but  aUe  to  return  the  property  receWed  b.v  bim.  Toby  v.  Rail- 
road Co.,  98  Cal.  490. 

isoTallman  v.  Turck,  20  Barb.  167;  oompnrp  Stpvene  v.  Hyde. 
32  Id.  171. 

i«  Reubens  v.  Joel.  18  N.  T.  488;  Bnyand  v.  Fellows,  28  Barb. 
461;  Perkins  v.  Warren,  6  How.  Pr.  341;  Sebriag  v.  Lant,  9  Id.  340. 
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to  the  defendant,  and  said  repreeentations  wera  made  by  him 
with  intent  to  deceive  and  defraud  the  plaintiff  [or  to  deceive 
and  injure  the  pialntiSJ. 

IV.  That  the  eaid  C.  D.  did  not  pajr  for  the  said  goods  at 
the  expiration  of  the  credit  aforesaid  [or  has  not  paid  for  the 
B&id  goods,  and  the  plaintiff  has  wholly  lost  the  same  by  reason 
of  the  premises]. 

[DEUAND  of  JUDaUENT.] 

I  S7T8.  EHMktui  kTermwits.  In  an  action  to  recov^  back 
property  which  had  been  fraudulently  obtained  upon  credit, 
it  is  not  necessary  to  aver  that  the  plaintiff  tendered  bock  the 
notes  received  of  the  purchaser.  The  fact  of  tendering  back 
such  notes  only  goes  to  show  that  the  pl&intiff  has  not  affirmed 
the  contract  after  he  had  knowledge  of  the  fraud.'*"  Deceit 
on  the  part  of  the  defendant  and  damage  to  the  plaintiff  are 
the  cause  of  action,  without  alleging  that  the  defendant  reaped 
any  benefit  or  advantage  therefrom."*  So  of  the  assertion  of 
a  falsehood  with  a  fraudulent  design,  when  a  direct  and  positive 
injury  arises  from  the  assertion.'"  The  mere  insolvency  of 
the  purchaser  of  goods  on  credit,  although  well  known  to  him- 
self, if  no  false  representations  ore  made,  and  no  artifice  used, 
will  not  avoid  a  sale  to  him."*  If  the  complaint  states  the 
repreeentations  that  were  made,  stating  them  as  representations 
of  facts,  made  hy  defendants  of  their  own  knowledge,  and  not 
as  e.>:pTeG3ions  of  oitinion  or  belief  that  they  were  false,  that 
plaintiff  relied  on  them,  and  that  he  suffered  damages  thereby, 
w^ould  be  sufficient."*  A  complaint  averring  a  fraudulent 
agreement  between  the  defendant  L.  and  ajiother  (composing 
a  firm)  and  G.,  to  obtain  goods  on  (J.'s  credit,  on  representa- 
tions made  by  L.  of  G.'s  solvency,  and  that  the  representation 
of  li.  and  the  purchase  of  G.  "  were  made  in  pursuance  of  such 

itSKing  V.  Fitch.  1  K^yes,  432. 

IM  White  r.  Merrltt,  7  X.  Y.  302;  57  Am.  Dec.  527. 

iM  BentoD  V.  Pratt,  2  Wend.  885;-  20  Am.  Dec.  62S.  For  the 
proper  mode  of  pleadInK  In  such  actions,  for  fraudulently  Induclns 
third  person  to  repretient  an  iDMilTent  as  -worthy  of  credit,  see  Ad- 
dlngton  V.  Allen,  11  IVend.  374. 

lu  Klopenateln  r.  Muk-ali}-.  4  Xev.  280;  see  Ralnesvllle  Nat.  Bank 
T.  Bamberger,  77  Tex.  48:  19  Am.  St.  Rep.  738;  Morris  v.  Talcott, 
M  N.  Y.  100.  As  to  the  necessity  of  tbU  averment,  see  ZaiM'Iskle 
V.  Smith.  13  N.  Y.  330;  64  Am.  Dec.  551:  Addln^ton  v.  Allen,  11 
Wend.  38& 

IM  Sharp  V.  Mayor  of  New  York,  40  Barb.  256. 
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fraudulent  agreement,  and  were  a  device  and  contrivanco,"  W8« 
held  sufficient'" 

I  0780.  Tals«  leconuaendatloa.  A  false  recoimuendation  of 
the  credit  or  property  of  a  third  person,  witli  knowliKlge  that  it 
is  untrue,  and  with  intent  to  jjaia  credit  for  such  third  person, 
is  a  fraud  for  which  the  party  giving  it  may  be  held  linble."* 
But  if  the  representation  is  honestly  made,  the  fact  that  it  was 
not  true  does  not  constitute  it  a  fraud."*  Tlius,  a  inislnken 
opinion  of  the  value  of  property,  if  honestly  entertjvined,  and 
stated  merely  as  an  opinion,  unaccompanie<l  by  any  statement 
untrue  in  fact,  is  not  fraudulent'*  But  making  stcit-meuta 
without  knowledge,  which  induced  the  seller  to  sell,  and  which 
are  false  in  material  points,  are  fraudulent'^' 

1  8781.  Title  AoM  not  paaa.  Where  gond^  were  Bold  upon 
credit,  upon  repreBentations  that  left  the  impiissiou  on  the  eellw 
that  the  buyer  poeseased  mining  claims,  wludi  w^re  of  them- 
selves an  "  immense  fortune,"  and  these  n'|iresentationii  were 
false,  no  title  to  the  goods  passed  to  the  buyer.'" 

f  2788.  When  action  Uw.  An  action  Hi's  for  a  false  and 
fraudulent  representation  whereby  another  has  suffered  dam- 
age."' And  the  question  of  fraudulent  intj'iit  is  a  question  of 
fact  for  the  jury.'"  Such  an  action  can  not  be  joined  with  a 
cause  of  action  on  a  guaranty  of  the  amount  of  purchase.'* 

lar  Ballard  v.  Lockwood.  1  Daly,  158. 

iss  Russell  v.  Clark's  Em.,  7  Cranch,  ad.  Ii 
derendant  to  datnageH  for  raise  rvcommendatl< 
of  B  Uilrd  person,  tbe  repreBentatlon  muat  noi 
fraudulent  with  an  Intent  to  deoelve.  And 
or  petition  does  not  allege  such  intent  to  dt 
only  a  general  allegation  of  fraud.  It  falls  to  sta 
for  deceit.  Redpatli  v.  Lawrence,  42  Mo.  Apii. 
V.  Bott,  100  Ma  62. 

139  RuBBell  V.  Clark's  Exn.,  T  Cranch,  fO. 

»«o  Spelglemjer    v,  Crawford,  «  Paige,  264; 
CnrtlB  C.  C.  200;  Banta  v.  Savage.  12  Nev.  l.M 

"I  Warner  v.  Daniels,  1  Woodb.  &  M.  107 : 
Id.  3S3;  Smith  v.  Babcock,  2  Id.  246. 

i«3  Bell  V.  Ellis,  33  Cal.  620. 

i«  Marshall  v.  Bnchanan,  3B  Cal.  264;  05  An 

144  Tully  V.  Harloe,  35  Cal.  302:  05  Am.  Dec.  ' 
upon  which  the  action  Ir  based,  and  the  aiitltor 
It.  collected  Id  Addlngton  v.  Allen,  11  Wend.  37 

i4BBut  see  RoUdboq  v.  Flint,  7  Abb.  Pr.  SIK 
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f  87S3.  Afalnrt  <UM0t4N^  o 
bj  tbalx  BU«r«pr«Mat»tloiui. 

Ptnrn  No.  634. 
[Title.] 
The  plaintiff  complaisB,  and  allies: 

I.  That  before  the  time  hereinaft^  mentioned,  at , 

a  corporation  was  formed,  or  pretended  to  be  formed,  for  the 
purpose  of  insuring  property  against  losses  by  fire,  and  for  other 
purposes;  which  corporation  was  named  the In- 
surance Company. 

II.  That  the  said  company  was  organized  or  pretended  to  be 
organized  under  the  provisions  of  a  law  of  this  state,  passed 
[date  of  act],  entitled  "  An  act,"  etc. 

III.  That  the  charter  of  the  eaid  company  provided,  among 

other  things,  and  that  the  capital  thereof  should  be 

dollars,  to  be  paid  up  in  cash. 

IV.  That  at  the  times  hereinafter  mmtioned,  the  defendants 
were  [or  represented  themselves  to  be]  directors  of  said  com- 
pany. 

V.  That  at   sundry   times    between    the   day    of 

,  18. .,  and  the day  of  

18. .,  the  defendants  represented  to  the  public  at  large  [or  to 
the  plaintiff]  that  the  said  company  had  a  paid-up  cash  capital 
of dollars. 

VI.  That  on  the s .   day  of  ,  18. ..  al 

,  the  def^idants  published  a  statemrat  showing 

that  the  profits  of  tiie  said  company  amounted  to 

dollars,  and  declared  a  dividend  of per  centum. 

VII.  That  the  said  representations  were  wholly  false,  and 
were  then  known  by  the  defendants  to  be  so,  and  were  made 
with  int«nt  to  dec^ve  iaA  defraud  the  public,  and  to  induce 
persons  to  insure  with  the  said  company.  That  the  said  com- 
pany never  had  a  cash  capital  of  more  than dol- 
lars, and  had  not  on  the  said day  of , 

18 . . ,  more  than dollars  profits. 

W\i.  That  by  the  said  representations  the  plaintiff  was  in- 
duced to  insure  with  the  said  company;  which  accordingly  Issued 
to  him  a  policy  of  insurance,  of  which  a  copy  is  hereto  annexed, 
marked  "  Exhibit  A." 

IX.  That  on  the day  of ,  18..,  the 

proper^  mentioned  in  Uie  said  policy  was  destroyed  or  greatly 
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injured  by  fire,  and  the  plaintiff's  loBS  thereon  amounted  to 
dollars. 

X.  That  on  the   day  of   ,  18..,  at 

,  the  plaintiff  obtained  judgment  against  the  said 

compaoy  upoE  the  said  policy,  for doll&ra,  in  the 

court  of 

XI.  That  on  the  [same  day]  an  execution  was  issued  upon 
the  said  judgment,  against  the  property  of  said  company,  to 

the  sheriff  of  tiie  county  of ,  which  was  returned 

wholly  iinpatiefied. 

XII.  That  by  reason  of  the  premises,  the  plaintiff  has  lost 
the  whole  amount  of  the  said  judgment. 

[Demand  of  Jtjdqment.] 
[AnaeK  copy  of  policy,  marked  "  Exhibit  A."]  im 

I  2784.  Avarmemt  of  fraud.  A  genera]  averment  that  the 
officers  of  a  corporation,  "  with  intent  to  deceive  and  defraud 
those  who  might  become  purchasere  and  owners  of  the  stock," 
was  held  sufficient  on  demuirer.'*^  Alleging  that  he  "  falsely 
and  fraudulently  represented"  a  thing  to  be  what  it  was  not,  is 
not  eiiou}(h.  Knowledge  or  intent  to  deceive  on  the  part  of  the 
defendant  must  be  alleged.'**  A  general  allegation  of  fraud 
will  not  be  regarded."" 

{  2786.  Contract  ultra  tItm.  A  shar^older,  in  behalf  of 
himself  and  the  other  shareholders,  may  maintflin  a  bill  to  set 
aside  an  agreement  by  the  company  as  ttllra  vires,  without  join- 
ing as  deffudanta  any  of  the  shareholders  who  have  assented  to 
the  agi-ecment.^'* 

i*«  For  a  complalDt  In  an  action  by  the  recHver  of  an  Inmirflneej 
ci>mi>atiy,  oi-ganlzed  under  the  general  law  aiiiiilcahle  to  such 
(.■ouipanler;,  which,  being  Insolvent,  ba^  dletrlhuted  its  cHpital 
amouji  Its  stockholders,  see  Osgood  v.  Laytlu,  5  .\bb.  Pr.  (X.  S.(  1. 
For  a  fonn  of  complaint  brought  by  a  corporation  for  a  fraudiileut 
IsBue  of  Rioik,  which  was  on  demurrer  sustained  In  the  Nf-w  York 
Court  of  Apiieals,  see  New  York  &  New  Haven  H  K.  Co.  v.  Schuyler, 
7  Abb.  I'r.  41;  Geery  v.  New  York  &  Liverpool  Sfenmshlp  Co..  12 
Id.  2(».  For  fraudulent  representations  whereby  plaintiff  was  In- 
duced to  purchase  stock,  see.  also,  Morse  T.  Swlts.  19  Id.  275; 
Mflbey  v.  Adams,  3  Bosw.  346. 

HT  Mor«e  V.  Swlts.  1»  How.  Pr.  276. 

i«s  Mabey  v.  Adams.  3  Bosw.  846. 

"B  Ororllle  &  Virginia  City  R.  R.  Oo  v.  Snperrlaora  of  Flonuu  Oo, 
37  Cnl.  354. 

ic*  Clinch  V,  Financial  Corporation,  L.  B.,  4  Ch.  117. 
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I  S78S.  FTftndolsat  Teprwentatioiw  of  vftloe.  In  an  action 
ior  fraudulent  repreeentatione  of  the  value  of  stock,  although 
the  complaint  does  not  allege  in  terms  that  the  defendant's 
rejiTeBentatione  were  read  by  or  came  to  the  knowledge  of  the 
plaintiff,  yet,  if  it  U  alleged  that  she  was  induced  by  these  repre- 
sentationa  to  purchase  the  stock  of  the  company,  and  in  ex- 
change for  them  to  convey  lands,  it  is  sufficient.'"'  If  any  fraud 
is  practiced  upon  a  stockholder,  which  induces  him  to  transfer 
his  shares  to  the  company  for  less  than  they  are  worth,  he  may 
be  relieved  in  a  court  of  equity-'"'  It  is  not  essential  that  the 
representation  should  be  addressed  directly  to  the  plaintiff, 
but  he  must  have  come  to  the  knowledge  of  it  before  hig 
purchase.'"* 

I  2787.  Agftlmt  Mll«r,  for  frttodnlsntly  rcprvMixting  cbattals 
to  ba  bla  property. 

Form  No.   635- 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the day  of   ,  18. .,  the 

defendant  olfered  to  sell  to  the  plaintiff  a  certain  horse,  and, 
with  intent  to  deceive  and  defraud  the  plaintiff,  did  falsely  and 
fraudulently  represent  to  him  that  said  horse  was  his  property, 

II.  That  the  plaintiff,  relying  on  said  representations,  pur- 
chased said  horse  of  the  defendant,  and  paid  him  therefor  the 
sum  of dollars. 

III.  That,  in  truth,  and  as  defendant  then  well  knew,  said 
horse  was  not  the  property  of  the  defendant,  but  was  the  prop- 
erty of  one  A.  B. 

IV.  That  thereafter  the  said  A.  B.  sued  this  plaintiff  in  the 
court  to  recover  the  value  of  said  horse,  and  al- 
though this  plaintiff  used  due  diligence  in  the  defense  of  said 
suit,  the  said  A.  B.  recovered  a  judgment  against  the  plaintiff 

in  said  court  for  the  sum  of dollars,  which  this 

plaintiff  has  since  paid, 

V.  That  on  the day  of t  18. .,  notice 

of  the  pendency  of  said  suit  was  given  to  the  defendant  [or 
that  the  said  defendant  appeared  as  a  witness  in  said  action] - 

101  Newbury  v.  GarlRod,  31  Barb.  121;  compare  Mabey  v.  Adams, 
S  Bosw.  346. 
IBS  Hager  v.  Thompson,  1  Black,  80. 
uscazeauz  v.  Hall,  20  Barb.  &T8. 
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VI.  That  by  reason  of  the  premiaeB  Die  plaintiif  hae  been 

damaged  in  the  sum  of dollars. 

[Demand  of  Judgment.] 

i  8788.  All«^ti<iiu  ot  compUlnL  The  complaint  in  an  ac- 
tion for  deceit  or  fraud  in  the  purchase  or  Bale  of  ])roperty,  in- 
duced or  procured  by  false  representations,  should  aver  their 
falsity,  and  that  they  were  made  with  the  intent  to  deceive  the 
plaintiff,  and  induce  him  to  make  the  purchase  in  question,  and 
that  they  did  induce  such  trade  to  the  plaintiffs  injury .^"^  The 
plaintiff  must  in  substance  aver,  not  only  that  the  defendant 
made  the  representations  to  induce  the  plaintif!  to  purcliaae, 
but  that  they  were  intended  to  defraud  or  deceive  him.'"  Thus 
where  a  complaint  alleged  that  at  the  fwile  and  transfer  of  a  note 
and  mortgage  "the  defendant  represented  to  the  plaintiff  that 
said  mortgage  was  good,  and  a  valid  fiocurity  for  the  payment 
of  Baid  note,  and  the  plaintiff  supposed  and  verily  believed  at 
the  time  he  bought  the  same  as  aforesaid,  the  said  mortgage  to 
be  good,  and  that  it  was  a  valid  and  suflicicnt  security,"  etc., 
it  was  held  to  be  a  sufficient  allegation  that  the  plaintiff  pur- 
chased on  the  faith  of  the  defendant's  re]>(efieiitations,"*  and 
averring  "that  defendant  falsely  pretended  to  lie  the  owner" 
of  a  certain  chattel,  and  "that  he  fraudulently  sold  it  to  the 
plaintiff,  whereby  he  became  liable,"  fixes  the  grai-amen  of  the 
action  as  fraud.'"  The  action  may  be  maintained  though  there 
was  no  consideration."*  The  averment  of  price  paid  goes  only 
to  the  amount  of  damages. 

f  S789.  Fimodnlent  ■al«.  Circumstances  tending  to  show 
fraud  in  reference  to  the  adjournment  of  a  sale  previously  noti- 

iM  Barber  v.  Morgan.  61  Barb.  116. 

ISO  Id.  A  sale  made  upon  a  valuaUe  coniilderatioD  Is  not  vitiated 
by  tbe  fraudulent  purpose  of  tbe  grnntor.  unless  the  (rraDtee  be 
chargeable  wltb  notice  of  sucb  iDtention.  And  a  pleadlUK  settloic 
up  fraud  In  such  a  case,  wlilcti  falls  lo  I'lmr^re  (t>?  graatpe  with 
notice  or  knowled^  of  the  lErantor's  frauduliint  di-algn,  is  defective. 
Seelman  v.  Boasland,  19  Col.  231;  and  sei'  He  \iHie  v.  McCierr.  15 
Id.  467:  flrlmPB  v.  Hill,  id.  XV):  Prewlt  v.  Wllnon,  103  V.  S.  22. 

iMHabn  V.  noollttip,  18  Win.  196;  86  .Mil.  Dec.  757. 

i"E<llc  V.  Crlm.  10  Rnrb.  445;  aad  m*?  Mcdovern  \.  Tnj-n,  32 
Id.  83.  That  actions  of  this  description  nrc  foimdod  on  the  fraud, 
not  on  the  contract.    See  McDuffle  v.  Boddoc,  T  Hill,  578. 

»M  Barney  v.  Dewey,  13  Johns.  224;  7  Am.  Dec.  372:  Corwln 
V.  Davidson,  9  Cow.  22. 
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fied,  under  proceedingB  vhich  had  baen  subBequently  dbandoQed 
and  proceedings  commenced  anew,  are  held  not  to  amount  to 
fra.ud  in  the  sale.""*  Fraudulent  repreBentatifin  or  deceit,  ac- 
companied by  damage,  conetitutee  a  good  ground  of  action  in 
respect  to  a  sale  of  lands,'**  and  a  recovery  by  the  rightful 
owner  against  the  buyer  is  concluBlve  against  the  fraudulent 
seller.'*'  If  an  owner  stands  by  and  suffers  an  innocent  person 
to  be  misled  by  his  silence,  it  is  a  fraud  upon  the  purchaser.'^ 
But  the  mere  fact  of  a  wife  remaining  silent  as  to  her  rights  is 
not  a  circumstance  sufficient  to  affect  her  with  the  fraud.""  But 
a  silent  partner  who  did  not  know  nor  assume  to  know  as  to  the 
truth  of  a  statement  of  the  condition  of  the  firm  made  by  one 
of  his  copartners,  is  not  liable  for  fraud  effected  by  such 
statement"* 

t  8T90.  Bala  undar  warrantjr.  Under  the  forms  of  pleading 
at  common  law,  the  vendee  of  chattels,  sold  with  a  warranty 
of  title,  could,  on  a  breach  of  the  warranty,  recover  damages  in 
assumpsit,  or  he  might  sue  in  an  action  on  the  case  for  deceit, 
if  there  had  been  deceit,  as  well  as  a  warranty  of  title;  but  in 
either  case  he  must  plead  specially.'** 

I  8791.  Th«  aama  — for  frandoluitly  deUvsrlngr  ivialln  qnas- 
Uty  than  agreed  for. 

Form  No.  636. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  plaintiff,  on  the day   , 

18. .,  at ,  bought  of  the  defendant,  and  the  de- 
fendant sold  and  agreed  to  deliver  to  the  plaintiff,  one  hun- 
dred tons  of  hay,  for  the  price  of dollars  per  ton. 

n.  That  the  defendant  afterwards,  on  the day  of 

18. .,  fraudulently  delivered  to  him  only  ninety 

tons  of  hay,  as  and  for  the  said  quantity  of  one  hundred,  so 
bargained  for  and  sold,  and  pretending  it  so  to  be. 

iMLeet  V.  McMaater.  SI  Barb.  236. 

i<»  Craodal  v.  Bryan.  S  Abb.  Pr.  Ifi2;  Clark  v,  Balrd.  9  N.  T.  188; 
and  see  Vau  De  Sande  v.  Hall,  13  How.  Pr.  4E>8. 

i«i  Barney  v.  Dewey,  13  JohoH.  224;  7  Am.  Dec.  372. 

issTbe  "  Sarata  Ann."  2  Sumn.  200;  affimied,  13  Pet.  38"^ 

)«  Bank  of  tlulted  8tates  v.  Le^,  13  Pet.  107. 

IS*  Chajuberlln  v.  Prtor,  2  Keyes,  539. 

isB  Miller  V.  Van  Tassel,  24  Cal.  463;  see  "  Complaints  on  War* 
rantlee,"  vol.  1,  }  1S61  et  seq. 
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III.  Tb&t  the  def«idant  at  the  time  well  knew  that  the  bay 
so  delivered  contained  onl;  the  quantity  of  ninet;  tone,  to  tl^ 

damage  of  the  plaintiff dollars. 

[DtJtAKD  Of  JUDQHENT.] 

I  2702.  To  Mt  Mide  a.  Jadgment  frattdolently  obtained. 
form  iJo.  637. 
[Title.] 
The  plaintifF  complains,  and  alleges: 

I.  That  on  the day  of ,  18-  -,  said  de- 
fendant made  and  delivered  to  one  N.  B.  ]u&  two  certain  prom- 
issory notes,  each  for  the  sum  of dollars,  payable 

to  the  order  of  said  N.  B.,  one  of  which  notes  was  due  and 

payable  on  the day  of ,  18. ,,  the  other 

on  the day  of ,  18. . ,  and  which  notea 

bore  interest  at  the  rate  of per  cent,  per , 

and  afterwards,  and  before  the  day  next  hereinafter  mentioned, 
both  of  said  notes  were  by  the  said  N.  B.  indorsed  and  delivered 
to  the  plaintiff,  who  then  became  and  now  is  the  legal  indorsee 
and  holder  of  the  same,  all  of  which  still  remain  unpaid. 

II.  That  on  the day  of  ,  18. .,  the 

plaintiff  commenced  an  action  against  the  defendant  to  recover 
the  amount  due  on  these  notes,  and  procunii  an  attachment  to 
be  issued,  which  on  the  same  day  was  levii.-il  by  the  defendant 

E.  N.,  sheriff  of  said  county  of on  seven  cows, 

five  calves,  one  heifer,  one  cart,  one  buggy  [Uid  harness,  a  quan- 
tity of  poultry,  one  stack  of  hay,  containinjr  ubout  three  tons, 
and  some  hay  under  a  shed,  all  of  the  probaiile  value  of  five 
hundred  dollars. 

III.  That  on  the day  of ,  18. .,  judg- 
ment was  entered  by  the  deputy  clerk  of  this  court  in  vacation, 
wherein  the  said  A.  H.,  S,  W,  L.,  and  D.  F.  wpre  named  as  plain- 
tiffs, and  the  said  J.  E.  as  defendant,  in  favor  of  said  plaintiffs, 
and  against  said  defendant  for  the  sum  cif  dol- 
lars, and  dollars  costs.  Tliat  the  papers  com- 
prising the  judgment-roll  consist  [enumerati'  them,  as"] :  First. 
Of  an  affidavit,  etc  [describe  it];  Second.  A  paper  purport- 
ing to  be  signed,  etc  [describe  it] ;  Third.  A  bill  of  costs,  etc, 
[describe  it]. 

rV.  That,  as  plaintiff  is  informed,  and  belieree  to  be  true,  on 

the  said day  of ,  18. .,  the  said  A.  W., 

pretending  to  act  as  attomey-at-law  of  the  said  H.,  L.,  and  B., 
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presented  to  A.  M.,  the  depnty  cleric  of  this  court,  the  first 
four  papers  heretofore  meationed,  which  at  the  time  of  pre- 
sentiQg  the  same  were  all  attached  together,  and  thereupon 
reuuestcd  the  deputy  clerk  to  file  the  same,  and  to  enter  up  a 

judgment  thereon  in  favor  of  said  H.,  L.,  and  B.,  for 

dollars,  and dollars  costs,  and  to  issue  immediate 

execution  therefor  to  the  sheriff  of  this  county,  all  of  which 
the  said  deputy  clerk  then  and  there  did,  as  requested  by  said 
W.;  and  said  deputy  clerk  also,  at  the  request  of  said  W.,  filled 
up  and  filed  away  among  the  said  papers  a  summons  in  the 
said  action. 

v.  That,  as  plaintiff  is  informed,  and  believea  to  be  true, 
previous  and  up  to  the  time  when  said  papera  so  attached  to- 
gether were  filed  as  aforesaid,  no  complaint  had  been  filed,  nor 
had  any  suit  o  <  t<-~'ii  been  commenced  between  said  parties; 
nor  had  any  sum...  rjeen  issued  from  said  cl^k's  office;  nor 
even  the  form  of  one  filled  up  in  said  action,  all  of  which  facta 
aiL  ore  fully  shown  by  the  affidavit  of  said  A.  M.,  hereto 
annexed,  marked  "  Exhibit  A,"  and  made  a  part  of  this  com- 
plaint. 

VI.  That  said  P.  E.,  sheriff  of  this  county,  rec^ved  the  said 

execution  issued  on  said  judgment  on  the   day  of 

,  18. .,  and  on  the day  of  said  month 

levied  the  same  on  the  property  above  specified  and  described, 
and  which  levy  is  prior  to  said  plaintiff's  attachment. 

VII.  The  plaintiff  further  alleges  that  the  said  proceedings 
and  circumstances  under  which  said  judgment  was  entered  up 
by  the  said  deputy  clerk  render  the  same  void  in  law,  the  said 
clerk  having  no  power  or  jurisdiction  to  enter  such  judgment 
under  the  circumstances,  and  in  the  manner  before  stated,  and 
that  the  same  is  fraudulent  as  against  the  plaintiff  and  tends  to 
his  great  and  irreparable  injury;  and  that  the  said  fraudulent 
and  void  judgment  was  consummated  under  the  advice  and  by 
the  connivance  of  said  defendant  W.,  who  was  employed,  as 
plaintiff  is  informed  and  believes,  by  said  E.,  and  confederated 
with  him  and  said  H.,  L.,  and  B.,  to  procure  to  iJe  entered  upon 
the  records  of  said  court  said  false,  covinous  and  fraudulent 
judgment. 

VIII.  That  the  defendant  E.  is  insolvent,  and  has  no  visible 
property  except  the  aforesaid,  subject  to  execution. 

IX.  That  defendant  E.,  as  such  sheriff  as  aforesaid,  has,  as 
plaintiff  is  informed  and  believes,  advertised  said  property  for 

Vol.  11  —  43 
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sole  under  the  execution  issued  upon  said  fraudulent  and  void 

judgment,  to  be  sold  on  the   day  of 

inst.,  at o'clock,  a.  m.,  and  if  allowed  to  proceed  with 

said  sale,  the  plaintiff  will  be  prejudiced  to  the  amount  of  said 
property,  and  will  probably  lose  his  said  debt,  and  it  will  produce 
to  him  a  great  and  irreparable  injury. 
Wherefore  the  plaintiff  jirays: 

1.  For  a  decree  of  this  court,  that  the  judgment  sc  entered  as 
aforesaid,  and  the  execution  thereou  issued,  may  be  declared 
void,  as  against  the  plaintiff  and  the  creditors  of  the  said  E.,  and 
that  it.  together  with  the  said  writ  of  execution  issued  thereon 
may  bo  wholly  vacated  and  annulled. 

2.  That  the  said  property  seized  and  token  under  said  execu- 
tion, and  the  proceeds  of  the  sale  thereof,  may  be  subjected  to 
the  irrit  of  attachment  issued  aa  aforesaid  in  the  action  of  the 
plaintiff  against  said  defendant  E..  and  for  such  further  or  other 
relief  as  to  this  court  may  eeem  meet  in  the  premises,  and  for 
oosta  of  suit  against  defeudants. 

n.  And  in  the  meantime  that  an  order  of  injunction  may  is- 
sue out  of  this  court,  enjoining  and  restraining  the  defendjinta. 
their  attom^a,  agents,  and  sen'auts,  and  particularly  the  said 
E.,  as  such  sheriff,  from  selling  the  said  property  under  said 
execution,  and  from  in  any  way  disposing  of  or  intermeddling 
with  said  property,  or  in  any  way  selling  or  disposing  of  said 
judgment  so  entered  in  favor  of  said  H..  L.,  and  B.,  agaitut 
said  E. 

[Annex  copy  of  affidavit,  marked  "  BsUIbIt  A."l    IM 

i  2793.  Frand  and  deception.  If  the  plaintiff  relies  on  fraud 
and  deception  practiced  on  the  court  in  the  matter  of  evidence, 
the  comolaint  must  show  that  he  was  thereby  defrauded  of  his 
opportunity  to  defend,  and  that  his  defense  would  otherwise 
have  been  effectual.'*'     A  party  must  show  that  he  has  ex- 

JOaPorm  of  complaint  fiom  Crane  v.  Hlrachfelder.  IT  Cal.  582. 
A  party  la  not  i^onfined  to  lils  remedy  by  statme.  but  may  resort 
to  n  court  of  eiiulty  for  relief  against  a  judgment  obtained  by  frand 
or  surprise.  Cftriwiu'er  v.  Halt,  fi  Cal.  407.  l''or  a  complaint  to  set 
aside  a  Judijmeut  on  tbi'  cround  of  newly -discovered  evldeDr».  and 
for  fraud,  see  Mimn  v.  Woirall.  Ui  Barb.  221:  Hanicl  v.  Grimm. 
10  Abb.  Pr.  I'ld.  To  r«»tniin  a  corporation  from  enforclnR  a  Jndg- 
uieDt.  on  the  ground  that  it  has  ceased  to  lie  a  corporation,  see 
Sutberlnnd  v.  The  Lagro,  etc..  Co.,  Ifl  Ind.  1P2. 

iw.Rlddle  V.  Baker,  13  Cal.  295.  Fraud  upon  roKrt.— A  complalDt 
tn  an  action  by  a  creditor  of  tbe  estate  of  a  decedent  to  set  ulda 
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hauated  all  proper  diligence  to  defend  in  the  suit  in  which  judg- 
ment was  rendered. 

f  2794.  Fraud,  how  allied.  Where  a  creditor  files  a  bill 
to  cancel  and  set  aeide  a  judgment  rendered  against  his  debtor, 
on  the  ground  that  it  is  frauduk'nt,  it  is  not  autScient  to  aver 
in  general  terms  that  said  judgment  or  conveyance  was  fraudu- 
lent; the  facts  and  clrcunislanfes  constituting  the  alleged  fraud 
must  be  set  forth,'**  And  if  he  wishes  in  addition  to  reach  the 
property  of  the  debtor,  and  ha.ve  it  applied  in  satisfaction  of  liie 
demand,  the  complaint  must  aver,  either  that  the  plaintiff  has 
acquired  a  lien  on  the  property  he  seeks  to  reach,  or  tliat  he  has 
recovered  a  judgment,  upon  which  an  execution  has  been  ia- 
Bued  and  returned,  and  no  property  found.'™  Where  plaintifE 
alleged  that  he  was  satisfied  tliat  defendant  secured  certain 
property  through  fraud,  the  issue  tendered  was  immaterial  in 
not  presenting  a  point  upon  which  the  case  could  be  decided 
upon  its  merits.'^'* 

9  2789.  Judgment  by  confeBaion.  Where  a  judgment  by  con- 
fession is  attacked  by  a  creditor  as  fraudulent  against  him,  on 
the  ground  that  the  object  of  the  debtor  and  the  judgment 
creditor  was  to  assist  the  debtor  in  forcing  a  compromise  with 
his  otlier  creditors,  rather  than  to  enforce  the  judgment,  the 
complaint  must  plead  this  ground  of  objection  to  the  judgment. 

an  order  aenluK  apart  a  proMte  liomeateail  to  the  defendant  as  the 
widow  of  a  deceased,  wlilcU  cliarges  a  willful  auiJpresBloo  of  a 
material  trutb  nnd  the  siiggesllon  of  a  falsehood  by  the  defendant, 
with  Intent  to  decplve  and  mislead  the  court,  to  the  prejudice  of 
tlie  creditors  of  the  estate,  and  avers  that  uut-h  jiuppresslon  and 
suggeBtlon  had  the  Intended  efTecl,  to  the  Injury  of  the  plnlntiff, 
who  wflH  one  of  such  credltoi-s,  KtnteB  facts  constituting  fraud,  of 
which  tlie  plaluillT  is  entitled  to  rampla.in.  Wlekersham  v.  Comer- 
ford,  m  Cnl.  433. 
iM  Caetle  v.  Bader,  23  Cal.  75:  see,  also.  Snow  v.  Haletead.  1  Id. 

ane. 
t<*id. 

IT"  Snow  V.  Halstead,  1  Cal.  361.  Sclline  aside  /HdgmeiU  —  Fraud 
and  mistake  of  attorney  — A  coniplnlnt  In  an  equitable  action  to  set 
aside  a  Judgment  imd  to  ohtiiln  a  new  trial,  on  the  ground  that  by 
the  negligence,  fraud  and  nilHtuke  of  plalntifTs  attorney,  plaintiff 
had  lost  his  right  lo  appeal  from  «uc-li  Judgment.  Mhlch  makes  no 
charge  of  fraud  against  the  ilefcndnut,  uor  of  collusion  between 
defendant  and  plainilff'B  attorney,  nor  Ihat  tlie  plaintiff  did  not 
have  a  fair  and  Impartial  trial,  does  not  stale  facts  sufllclent  to 
conetitute  a  cause  of  action.    Davis  v.  Chalfonl,  81  Cal.  627. 
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A  general  tiTerment  that  the  intent  was  to  hinder,  d^y,  and 
defraud  will  not  put  the  adveree  party  on  his  defense. *^*  A 
judgment  by  confeeeion,  where  the  court  has  jurisdiction  of  the 
fiubject-matter  and  the  parties,  however  iircgular  and  erroneous 
it  may  be,  can  not  be  called  in  question  in  at"!  lateral  jiroceeding, 
if  it  was  Miteired  in  open  court,  and  regularly  signed  by  the 
judge  under  the  existing  practice.*'"  It  may  be"  attacked  for 
fraud  by  creditors  of  the  judgment  debtor  mIio  were  defrauded 
th««by,  and  that  in  some  direct  proceeding,  before  the  sale  of 
the  property  under  it  to  innocent  parties.'" 

1  2780.  Judgment  bf  dftfanlt.  In  a  suit  in  equity,  to  set 
aside  a  judgment  by  default  on  a  return  by  the  sheriff  of  per- 
sonal service,  on  the  ground  that  defendant  in  fact  was  not  so 
served,  and  never  had  any  notice  of  the  pri)oecdings,  and  that 
he  had  a  valid  defense  to  the  action,  the  allegations  relative  to 
this  defense  showed  that  it  was  based  upon  an  executor;'  agree- 
ment, by  the  terms  of  which  certain  things  \^■e^e  to  he  done  by 
plaintiff,  and  in  consideration  thereof  he  was  to  be  released  fntni 
the  debt  for  which  the  action  was  brought,  it  was  held  that  the 
allegations  are  insufhcient  in  this,  that  they  do  not  state  that 
any  of  these  things  were  performed  by  him.  or  that  he  ever 
offered,  or  was  or  has  been  at  any  time  ready  or  iviUing,  to 
perform  the  same,"* 

I  2797.  Judgment  oB  atlpnjatlon.  VHiere  a  judgment  was 
entered  upon  a  stipulation  of  the  attcwTieyK  in  the  action,  and 
the  defendants  in  the  action  subsequently  brought  a  suit  lo 
annul  the  judgment  for  fraud  and  collusion,  the  facta  and  cir- 
cumstancee,  and  the  merits  of  their  defenses  in  the  furmor  suit, 
are  a  part  of  the  subsequent  action,  and  maj  he  shown."" 

I  279B.  Legal  remedy  mtut  be  exhAosted.  To  obtain  tlie 
aid  of  chancery  for  relief  against  a  fraudulent  judgment,  it 
must  be  shown  that  the  plaintiff  has  exhausted  all  proper  dili- 

1"  Meeker  v.  Harris,  19  Cal.  278;  79  Am.  Dec.  215. 

iraooud  T.  El  Dorado  Co.,  12  Cal.  133:  73  Ara.  Dee,  52fi;  Arring- 
ton  V.  Sherry,  5  Cal.  513. 

"8  Miller  V.  Earle,  24  N.  Y,  111;  see  Wllcoxen  t.  Burtcn,  27  Cal. 
229;  87  Am.  Dec.  66:  cited  to  Lee  v.  Flgg,  81  Cal.  338:  99  Am.  Dec. 
271. 

1T4  Gibbons  v.  Scott.  15  Cal.  284. 

in  PrestMi  v.  BUl,  88  CaL  666. 
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geoce  to  defend  tlie  action  in  which  judgment  was  rendered.*^ 
Wh^«  the  compl&int  contains  no  averment  showing  that  relief 
could  not  have  been  obtained  on  motion,  it  may  be  demurrable; 
but  if  the  act  appears  on  the  record,  and  no  demurrer  be  inter- 
posed, but  defendant  goes  to  trial  on  the  merits,  the  objection  is 
waived.'" 

I  2799.  Pot  i«MlMton  of  contract  on  tlw  grouid  of  inl»tafc>. 
Form  No.  638. 
[Title.] 

The  plaintifF  complains,  and  alleges: 

I.  That  on  the   day  of ,  18. .,  the 

defendant  represented  to  the  plaintiff  that  a  certain' piece  of 

ground  belonging  to  the  defendant,  situated  at , 

contained  twenty  acres. 

II.  That  the  plaintiff  waa  thereby  induced  to  purchase  the 

same  at  the  price  of dollars  per  acre,  in  the  belief 

that  the  said  representation  was  true,  and  signed  an  agreement, 
of  which  a  copy  is  hereto  annexed,  and  marked  "  Exhibit  A," 
and  made  a  part  thereof.  But  no  deed  of  the  same  baa  been 
executed  to  him. 

III.  That  on  the day  of ,  18. .,  the 

plaintiff  paid  the  defendant  dollars,  as  part  of 

such  purchase  money. 

rV.  That  the  said  piece  of  ground  contained  in  fact  only  ten 
acres. 

Wherefore  the  plaintiff  demands  judgment: 

1.  For dollars,  with  interest  from  the 

day  of ,  18. . 

2.  That  the  said  agreement  of  purchase  be  dellTeired  up  and 
canceled. 

E  2800.  Wli«B  acttcm  lioa.  It  is  a  well-settled  principle  that 
mistakes  in  written  instnintents  may  be  corrected  in  a  court  of 
equity,  and  it  will  not  only  go  back  to  the  original  error  and 
reform  it,  but  will  administer  complete  justice  by  correcting  all 
Bubaequent  mistakes  which  grow  out  of  and  were  superinduced 
by  the  first.'™  When  the  fraudulent  representations  relate  to 
the  quantity  of  the  land,  it  is  immaterial  whether  the  sale  is  in 
gross  or  by  the  acre.'™ 

t»  Riddle  T.  Baker.  13  Cal.  295. 

msibend  r.  KreuW,  20  Cal.  109. 

iTSQnlTCT  V.  Baker,  37  Cal.  464;  see  HnmDtarerB  t.  Hurtt,  20 
Hon,  S98. 

iitThomM  V.  Beebe,  26  N.  T.  244. 


^^L 
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I  aaoi.  Xnovl«dB«  rf  pl^t«t.  Though  the  fact  that  tlie 
wmpluuEfit  had  means  of  ascertuai^g  the  faints  viU  urdinarily 
defeat  a  suit  to  rescind  a  coQtntct  on  the  ground  of  mistake 
mwely,  it  will  not  preyent  ^  recovery  if  actunJ  fraud  is  shown 
to  have  been  practiced  upon  hiu  to  induce  lilui  to  make  Ihe 
contract.^*"  Fraud  vitiates  all  contracts  tainted  by  it,  and  may 
be  set  up  whether  a  warranty  was  given  or  not.'*' 

I  S802.  lUatake  of  fact  A  mistake  of  fact  is  a  mistake  not 
caneed  by  the  neglect  of  a  legal  duty  on  the  part  of  the  person 
making  the  mistake,  and  consisting  iu:  1.  An  unconscious 
ignorance  or  forgetfulnees  of  a  fact  past  or  present,  material  to 
the  contract;  or,  3.  Belief  in  the  present  existence  of  a  thing 
material  to  the  contract,  which  doee  not  esist,  or  in  ttie  pust 
existence  of  such  a  thing  which  has  not  existed,'**  Mistaky  of 
foreign  hkws  is  a  mistake  of  fact.'" 

I  3803.  Xiatake  of  law.  A  mistake  of  law  constitutes  a  mis- 
take, within  the  meaning  of  this  article,  only  when  it  arises 

ISO  1  gtor;  Eq.  Jur.  1&2,  222;  Uc^at  r.  Wlnsluw.  T  faige.  121 :  Colt 
T.  Wootaaton,  2  P.  Wma.  164;  Blala  t.  Amir,  2  Sim.  2«);  Bond  v. 
Hopkins,  1  Sell.  &  hfft.  42»;  Warner  v.  Duulels,  1  Wcxxlb.  &  M.  90; 
Maaon  t.  Crosby,  Id.  342,  SK;  Tuthlll  t.  BalKwk,  2  l<i.  I'SW*. 

181  Hentgen  v.  Knowra,  1  Waab.  C.  C.  170:  Bishop  t.  SnlffeD, 
t  Day,  1G6;  2  Am.  Deo.  63;  4  T.  R.  67;  Bniart  v.  Wolff,  1  Kay.  337; 
Wlllaon  T.  Force,  6  Jobna.  110;  B  Am.  Dec.  la.l:  Gates  v.  Caldwell, 
7  Mass.  68;  Smltb  v.  BabcocK,  2  Woodb.  &  M.  ^W.:  Tyler  v.  B)a<?k. 
13  How.  230. 

isacal.  Civil  Code,  i  1517.  Where  a  bauk  lias  contrnrttHi  witb 
tbe  maker  to  advance  money  to  pay  a  noie,  uiikunwn  to  the  payee, 
tbe  bank  may  rescind  the  contract  at  any  ilnie  tuefore  actual  pay- 
ment la  made,  on  tbe  ground  tbat.lta  coiieetii  xn  tlie  contract  was 
given  by  mistake.  Stelnhart  v.  Mills,  84  C;il,  S(T2:  28  Am.  St.  Rep. 
1S2. 

RtscistioH  for  fraud- — In  order  to  entlilf  n  patiy  tn  resrlnd  a 
contract  for  fraud,  he  must  ebow  that  some  duinnge  haf  rexulted 
to  blm  tberefrom.  Fraud  Is,  however,  the  essential  tblag,  and 
wblle  It  must  be  coupled  wItb  loss.  Injury  or  ilaninge.  tbe  precise 
amount  of  the  damage  la  of  secondary  lra|>ortance.  Walnscott  v. 
Loan  Ass'n.  98  Cal.  252.  In  an  actJon  ti>  reKcliid  a  |inrtnen>1ilp 
contract  for  fraudulent  represents tlons  nr*  to  jirpvUms  int>fltB  of 
tbe  business,  It  Is  necessary  to  allege  tlnit  (he  iilalnilfT  was  In- 
duced thereby  to  pay  more  for  the  goo&n  tliiiu  he  would  otherwise 
have  done,  or  that  the  business  was  not  protltahle  after  the  pur- 
chase, or  to  show  that  tbe  plalntIS  was  <ii  nome  way  Injured  by 
the  representations.    B^lIey  v.  Fmc,  TS  Cal.  389. 

utOaL  ClvU  Code,  I  ifiTS. 
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from:  1.  A  miwpprebeiuion  of  tlie  law  b;  alt  ptutiee,  all  enp- 
poslog  that  thay  knew  luid  understood  it,  snd  all  makiBg 
subBtantially  the  sfuae  mistake  as  to  the  law;  or,  2.  A  misappre- 
hensiou  of  the  law  by  one  party,  of  which  the  othn^  are  awaie 
at  the  time  of  contracting,  but  which  they  do  not  rectify.'** 

I  2804.  TO  nf Dim  a  converuc*  br  »"'"*•» ^"  In  th*  bonndary. 
Form  No.  63p. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of   ,  18. .,  the 

defendnnt  executed  and  delivered  to  the  plaintiff,  under  his 
hand  and  seal,  a  deed,  of  which  the  following  is  a  copy  [give 
copy  nf  deed]. 

II.  That  the  description  therein  given  of  the  premises  in- 
tended to  be  conveyed  was  erroneous,  and  in  fact  does  not 
describe  any  premises  whatever  [here  insert  wherein  the  error 
lies],  and  that  in  order  to  make  aaid  deed  pass  any  premises 
whatever  to  this  plaintiff,  and  to  make  it  conform  to  the  actual 
intention  of  the  parties,  it  is  necessary  that  the  said  description 
should  be  unended  so  as  to  read  aa  follows  [hwe  insert  correct 
description  of  the  premises]. 

III.  That  the  plaintifF  has  paid  to  the  defendant  for  tli«  sold 
premises  the  consideration  expressed  in  said  deed. 

Wherefore  the  plaintiff  demands  judgmmt: 

1.  That  said  deed  be  reformed  as  aforesaid. 

2.  For  costs  of  this  action. 

I  2805.  Bwfomuittoii  of  dwd.  A  complaint  in  equity  to  h»T« 
a  deed,  absolute  on  its  face,  reformed  so  as  to  become  a  deed 
of  trust,  which  avers  that  the  deed  does  not  express  the  truets 
and  conditions  upon  which  it  was  agreed  the  property  should 
be  transferred,  but  that  such  conditions  were  by  the  defendants 
fraudulently  suppressed,  without  any  statements  of  what  acta 
of  fraud  were  practiced,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.^**  Where  a  party  brings  a  bill  to  have 
a  conveyance,  which  is  absolute  on  it«  face,  declared  a  mort- 
gage to  secure  an  oral  promise  to  pay  a  certain  sum  of  money 
in  gold,  and  to  redeem,  he  can  not  redeem  except  on  paying 

iM  Id.,  f  1B78. 

w  Kent  r.  BuTder,  SO  Cal.  886. 
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said  sum  id  gold,  and  this  not  or  ihe  ground  of  the  specific  Con- 
tract Act,  but  because  "  he  who  seeks  equity  must  do  equity."*'* 

I  8800.  Tamu  of  *  contraet.  Of  the  rules  of  pleading  appli- 
cable, where  a  party  sued  for  nonperfoimance  of  a  contract  in 
writing  seeks  to  have  it  reformed  so  as  to  express  the  real  in- 
tentions of  the  parties,  see  Wemple  t.  Stewart,  22  B&rb.  154. 
A  complaint  seeing  to  have  a  written  contract  reformed,  and 
for  judgment  thereon  when  reformed,  state's  but  a  single  cuuel' 
of  action.'*^  Where  in  reducing  an  ayreemeut  to  writing,  a 
mateiial  clause  has  been  omitted  by  mistaJiu.  a  party  seeking  to 
avaU  himself  of  the  actual  contract  must  obtain  a  reformation 
of  the  writing,  either  by  a  distinct  proceeding  to  reform  it,  or 
by  specially  pleading  the  mistake  in  tlie  action  io  which  the 
contract  is  sought  to  be  used,  and  asking  its  correction  as  in- 
dependent relief.  Under  a  pleading  whicli  simply  states  the 
terms  of  a  contract,  the  introduction  of  a  written  agreement 
respecting  the  subject-matter  can  not  be  followed  by  oral  pruof 
of  a  material  clause  alleged  to  have  been  omitted  by  mistake 
from  the  writing.'** 

I  2807.  To  correct  an  acconnt  atatBd. 
Form  No.  640. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

I.  That  the  plaintiff  and  defendant,  having  had  mutual  deal- 
ings, on  the day  of ,  18. .,  came  to  an 

accounting,  upon  which  a  statement  of  t)ie  said  account  was 
made  in  writing,  a  copy  of  which  is  annexed  as  a  part  of  this 

complaint,  marked  "  Exhibit  A,"  whereby  a  balance  of 

dollars  was  found  in  favor  of  the  defendant. 

n.  That  since  the  said  statement  of  account,  the  plaintiff 

iMCowln;  T.  Bogers,  34  Cal.  648.  For  the  allegation  of  a 
complaint  seeking  to  reform  a  mortgage  on  ihe  ground  of  fraud, 
and  for  (oreclosnre  aa  reformed,  see  DePt-j-stor  v.  Hasl>rouck.  IJ 
N.  T.  582.  Facts  should  be  distinctly  stauii  entitling  the  plalotlff 
to  relief:    Lamoreux  v.  Atlantic  Ins.  Co..  I!  Duer,  6SU. 

1ST  GoodlDg  T.  U'AIIster,  9  How.  Pr.  123. 

isspiersoo  t.  McCahlll.  21  Cal.  122.  In  order  to  have  a  contract 
reformed,  the  pleading  should  set  out  what  tlie  contract  was  as 
the  parties  made  It,  and  why  Its  terms  lini>iieneil  to  be  left  out, 
or  how  terms  not  agreed  upon  came  tn  he  lusprtpd.  Foster  t. 
Schmeer,  15  Oreg.  863;  and  see  Oabom  v.  Ketcbum.  25  Id.  S52; 
Hyland  t.  Hyland,  18  Id.  H;  Meier  t.  KeUy,  20  hL  SA 
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has  discOTered  eiron  and  &lBe  charges  therein,  of  which  he 
was  wholly  ignorant  at  the  time  of  such  statement. 

III.  That  in  the  statement  of  said  account  so  settled,  he  is 
charged  as  follows  [state  items  wrongfully  charged,  and  show 
the  error]. 

IV.  That  the  following  items,  which  ought  to  have  been  en- 
tered to  hia  credit  in  said  account,  were  by  mistake  wholly 
omitted  therefrom,  to-wit  [specify  the  items,  with  date,  amount, 
etc.] 

V.  That  the  said  account  is  incorrect  and  that  the  balance 

thereon  should  be dollars  in  faror  of  the  plain- 

tifF,  instead  of dollars  in  favor  of  the  defendant. 

VI.  That  as  soon  as  the  plaintiff  discovered  the  said  errors, 

to-mt,  on  the day  of ,  18 . . ,  he  pointed 

the  same  out  to  the  defendant,  and  then  requested  the  defemi- 
ant  to  correct  the  same,  and  to  restate  the  said  account  cor- 
rectly, but  the  defendant  refused  to  do  so,  or  to  pay  the  plain- 

tiiT  any  part  of  said  sum  of dollars,  in  accordance 

with  the  stated  account  as  corrected. 

Wherefore  the  plaintiff  asks: 

1.  That  he  may  be  let  in  to  prove  the  said  ^rore  in  the  stating 
of  the  said  account,  and  tliat  the  same  be  corrected. 

2.  That  judgment  may  be  rendered  against  the  defendant  for 

the  said  balance  of   dollars,  on  said  corrected 

account,  with  interest  thereon    from   the    day    of 

,  18.. 

[Annex  Copy  ot  AccouDt] 

f  8S08.  Fraodnlent  aecotmt.  Where  the  board  of  supervisors 
of  a  county  allowed  an  account  presented  for  services  as  tax 
collector,  and  the  auditor  drew  his  warrant  in  favor  of  E.  for  the 
amount,  and  be  assigned  it  to  defendant  M.,  a  bona  Ade  pur- 
chaser without  notice,  it  was  held  that  the  county  can  not  go 
into  equity  to  cancel  tJie  warrant  and  enjoin  its  collection  as 
against  M.,  on  the  ground  that  the  account  was  false  and  fraudu- 
lent as  to  some  of  its  items,  and  was  allowed  by  the  board 
through  ignorance  of  the  facts  and  mistake;  that  the  supervisors 
were  acting  within  the  scope  of  their  authority,  and  the  county 
can  not  visit  upon  an  innocent  party  the  consequence  of  their 
negligence.'* 

i»El  Dorado  Connt?  v.  Elstner,  18  Cal.  144,  As  &  gentral  rule, 
•cttled  acconntfl  will  not  be  opened  on  mere  conflicting  evidence, 
and  It  opened  only  errors  particularly  and  fully  alleged   will  be 
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£  2808&.  Fraud  —  allegktft  at  probfttik  Where  a  party  seeks 
relief  on  the  ground  oi  fraud  perpetrated  by  another,  he  must 
not  only  aJlege,  but  must  also  prove,  that  he  relied  upon,  &nd 
was  innoci'ntly,  on  Iuh.  part,  misled  by  the  fraudulent  state- 
mi'nts  of  Iho  other  party,  and  unless  thi'  -,-viiliiiLt:  oliowi  iliiir. 
there  is  n  failure  of  proof-""  Fraud  must  be  jiroven  by  a  pre- 
ponderance of  the  evidence.^' 

S  2808b.  Fraud  at  election.  Atteni])ti'il  allegatioDB  of  fraud 
at  an  eJec'tion  on  tin?  organization  of  a  ni'w  uounty,  which  state 
DO  fauts  sufficient  to  constitute  such  fraud,  are  only  of  con- 
cluBions  of  law,  and  a  Bpecia^  dranurrer  to  such  allegalions  i« 
properly  Bustained."*" 

i  2808c.  Transfer  In  fraud  of  cr«ditor8  —  pleadinE-  ^Vhen  s 
creditor  attacki^  a  transfer  of  property  innile  by  hi&  debtor  on 
the  ground  that  it  mus  inade  to  defraud.  Iiiiider,  or  delay  ered- 
itorfl,  facts  must  be  alleged  showing  thEit  the  conveyance  was 
innde  in  such  manner  nod  under  such  linumstances  as  to  have 
Ihiit  effect.  It  must,  therefore,  appear  that  at  the  time  the  con- 
veyance was  made  tho  debtw  had  not,  olhcr  property  subject 
re  execution  out  of  which  his  debts  could  be  satisfied.'*'  And 
where  the  attempt  is  made  to  set  aside  ii.  conveyance  jn  such 
grounds,  it  must  appear  from  the  compbiint  that  at  the  tinif 
the  action  is  commenced  the  debtor  has  not  other  properlv 
Biitficient  to  satisfy  his  debts.'**  It  is  imt  sufficient  merely  to 
characterize  tlie  conveyance  as  pretendi'd  and  fraudulent,  in 
the  absence  of  averment  of  facts  showintr  to  the  court  how  it 
wfi!r  snch."*  The  fraudulent  intent  of  tho  grantor  is  a  fact 
necPBsary  to  be  alleged  in  the  CMnplaint.'""  An  allegation  that 
a  cfilnin  deed  was  made  "for  the  purpose  of  hitidering,  delay- 
ing, and  defrauding  the  creditors"  of  the  grantor,  but  stating 

consldereil.  Fniurt  or  error  must  be  prerlsely  pleaded,  so  tbai 
iBsiip  rtiny  be  Joined  and  the  adversary  be  prepared.  FlelschBer  t. 
KubM,  a)  Orejr.  a2S;  23  Id.  51. 

1*0  rearce  v.  Bllell,  aS  Orejt.  29. 

i»i  Kftel  V.  I-evy.  1!>  (IreK.  4fiO;  ae*  &  2747,  unit. 

lea  I'eople  v.  County  of  Glenn.  100  Cftl.  410;  38  Am.  St.  li*p.  305. 

iMDentsHi  t.  KorHnieler,  59  Ind.  373;  PfeKer  v.  Snyder,  72 
Id.  78;  AlljertonI  v.  Bmuhnm.  80  Cal.  631;  13  Am.  St,  Bep.  200. 

iM  Id.:  Sbermnn  v.  HriKland.  73  Ind.  472;  aee  |  25(!7.  anie. 

i»  rehrBon  v.  Hewitt.  79  Cal.  6»4. 

iwThrelkel  v.  Scott,  89  Cal.  3B1;  BnU  T.  Bray,  Id.  286:  *a« 
see  Bull  v.  Ford.  66  id.  170. 
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no  other  facta  indicating  fraud,  is  held  insufficient  to  sustain  a 
decree,  for  the  reason  that  it  states  only  a  conclusion."'  Mere 
general  allegations  imputing  motives  of  fraud  are  not  sufficient 
in  any  case.'**  In  an  action  to  set  aside  a  fraudulent  convey- 
ance, an  alJegaticm  in  tha  complaiat  that  the  plaintiff  had  ob- 
tained a  specific  lien  upon  ihe  prop^^y  sought  to  be  subjected 
to  his  judgment  is  unneceesar;.*** 

in  Leasnre  t.  Forquer,  27  Oreg.  334. 

IBS  Rowland  V.  Ooleman,  45  Ga.  201;  see  |    2T4S,  ante. 

iMKIoBtannaa  v.  Mason.  Co.,  etc..  B.  B.  Oo.,  8  WasU.  Bt  281. 


CHAPTER  V. 


INJUNCTION, 


I  2809.  Tor  rMtonttlon  of  personal  propttrt;  tbreatenod  wltb 
daitrttQtlan,  and  for  an  Injunction. 

Form  No.  641. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  he  is,  and  at  all  times  hereinifter  mentioned  was, 
the  owner  of  [a  portrait  of  his  father,  or  other  relative],  and  of 
which  no  duplicate  exists  [or  state  any  facts  showing  that 
the  property  ia  of  a  kind  that  can  not  be  replaced  by  money]. 

II.  That  on  the   day  of   ,   18..,  he 

deposited  the  same  for  safe-keeping  with  the  defendant. 

III.  That  on  the  day  of  ,  18. .,  he 

demanded  the  same  from  the  defendant,  and  offered  to  pay  hU 
reasonable  chargea  for  tiie  storage  of  the  same. 

IV.  That  the  defendant  refuses  to  deliver  the  same  to  the 
plaintiff,  and  threatens  to  conceal,  dispose  of,  cut,  or  injure  the 
same,  if  required  to  deliver  it  up. 

V.  That  no  pecuniary  damages  would  be  an  adequate  com- 
pensation to  the  plaintiff  for  the  loss  of  the  said  [painting]. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  defendant  be  restrained  by  injunction  from  dis- 
posing of,  injuring,  or  concealing  the  said  [pa.inting]. 

2.  That  he  return  the  same  to  the  plaintilf.' 

I  2810.  Tor  an  injunction  reatrainlnff  wast4  and  iujmy. 

Form  No.   641. 
[TITIB.] 

The  plaintiff  complains,  and  alleges: 

I.  That  he  is  the  owner  in  fee  of  [describe  the  property]. 

II.  That  the  defendant  is  in  possession  of  the  same,  under  a 
lease  from  the  plaintiff,  a  copy  of  which  is  hereto  attached, 
marked  "  A,"  and  made  part  hereof. 

III.  That  the  defendant  has  [cut  down  a  numbw  of  valuabl* 
trees,  and  threatens  to  cut  down  many  more,  for  the  purpose  <A, 

1  For  cases  when  injimctloa  will  and  when  It  will  not  be  allowed 
Bee  Cal.  ClvU  Code,  H  3422,  3423. 


349  IHJCUCnOM.  gg  2811-2818 

Bale],  in  TioUtion  of  the  tenns  of  aaid  leese,  and  without  the 
consent  of  the  plaintiff. 

Wherefore  the  plaintiff  demands  judgment,  that  the  defend- 
ant bo  restrained  by  injunction  from  committing  or  pennittiag 
any  further  waste  on  said  premises.  [Pecuniaty  damages-  might 
also  be  demanded.] 

I  SSll.  Agkliut  wuta  and  Injury,  wli«n  liM.  In  an  action 
brought  by  the  state  to  procure  the  cancellation  of  a  patent  for 
land  Bold  without  authority  of  law,  where  the  person  claiming 
under  the  patent  is  engaged  in  removing  mineral  from  the  land, 
the  state  is  entitled  to  an  injunction  restraining  the  defendant 
from  removing  the  same.'  Cutting,  destroying,  and  removing 
timber  is  sufficient  ground  for  an  injunction,  without  any  allega- 
tions of  insolvency.*  And  the  same  is  true  as  to  tlie  destruction 
of  fruit  trees.*  But  in  a  bill  for  partition  among  tenants  in 
common,  and  for  injunction  against  cutting  timber  trees,  it  was 
held  that  defendants,  being  tenants  in  common,  had  the  right 
to  the  enjoyment  of  the  common  estate,  and  to  cut  timber  or 
use  or  dispose  of  it,  at  least  to  an  extent  corresponding  to  their 
abare  of  the  estate;  and  that  as  the  complaint  neither  avers  the 
insolvency  of  defendants,  nor  that  they  are  exceeding  their  share. 
Injimction  does  not  lie." 

I  281S.  EJactmant.  At  common  law,  an  injunction  can  not 
be  allowed  against  waste,  etc.,  in  an  action  of  ejectment.  So 
held  under  the  English  statute,  which  resembles  ours  in  this 
teepect.*  An  injunction  will  not  be  allowed  against  a  judgment 
in  ejectment  on  grounds  which  might  have  been  set  up  as  a 
defense  in  the  action  at  law.^ 

I  2813.  Pordbl*  entry  and  detainer.  Where  the  complaint 
avers  title  in  plaintiff  to  a  tract  of  land;  that  the  possession  of 
defendants  is  forcible  and  unlawful;  that  an  action  for  forcible 
entry  has  been  commenced  by  plaintiff  against  defendants,  and 

a  People  v.  Morrill,  26  Cat.  352. 

■  Buckelew  t.  Estell,  R  Cal.  108;  Heoetaaw  t.  Clark  aad  108 
Chinamen,  14  Id.  460:  see  i  2M0.  ante- 

4  SUts  t.  Garv)a,  6S  Cal.  S01. 

DHIhn  v.  Pech.  IS  Cal.  640. 

oBayllB  V.  LeGroa,  2  C.  B.  (N.  S.)  322;  40  Eng.  L.  &  Eq.  272; 
Stomi  V.  Mann,  4  Jobne.  Cb.  21:  Davenport  v.  Davenport,  7  Hare, 
217;  see  Pwqile  v.  The  Mayor,  10  Abb.  Pr.  IIL 

TAgard  V.  TalenclB.  39  Cal.  292. 
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IB  still  pending  and  undetermined;  and  aski  for  aiB  injttnetioti 

to  restrain  defendants  from  cutting  and  rerttmog  timber  from 
the  land,  without  seeking  in  this  suit  to  be  restored  to  the  pos- 
Besaion,  the  object  of  the  suit  being  to  prest'iTc  the  property 
during  the  pendency  of  that  action;  it  was  held  that  injunction 
lies,  although  no  action  at  law  has  been  brought  to  try  the  title; 
that  the  jurisdiction  of  equity  in  such  ensos,  to  grant  first  & 
temporary  and  Bubeequently  a  perpetual  injunction,  does  not 
depend  upon  the  question  whether  or  rot  such  action  at  law 
has  been  brought;  that  the  rule  under  the  English  chancery 
system  was  the  same,  and  that  our  statute  is  not  more  re- 
strictive.* 

I  2814.  HomMt«ftd,  ula  ot.  An  injunction  will  be  granted 
restraining  the  sale  of  a  homestead  claimed  under  the  laws  of 
the  United  States,  if  the  judgment  on  vrhich  the  execution  is- 
flues  was  recovered  for  a  debt  contracted  before  the  homestead 
claim  was  patented." 

!  2815.  Parties.  An  injunction  will  be  granted,  at  the  suit 
of  the  mortgagee  of  real  property,  to  restrain  the  commission 
of  waste  upon  the  mortgaged  premises;  but  before  it  is  granted, 
it  must  be  made  to  appear  that  the  commission  of  the  threat- 
ened waste  will  materially  impair  the  value  of  the  mortgaged 
property,  so  as  to  render  it  inadequate  security  for  the  mort- 
gaged debt,  and  that  the  defendants  are  insolvent  or  unable  to 
respond  in  damages  for  the  threatened  injury.'"  So  a  mortgagor 
in  possession  may  be  restrained  from  waste."  But  the  mort- 
gagee of  a  lot  on  which  a  house  is  standmj;  tun  not  enjoiu  the 
mortgagor  or  his  assigns  from  removing  the  house  from  the  lot, 
except  upon  proof  that  the  lot  without  the  house  will  be  an  in- 

8  Hicks  V.  Michael,  15  Cat.  107;  Hee  27  W.  <i4.t.  Onllnnrlly,  an 
injunction  will  uot  be  grauted  In  cases  of  dlspulcd  riplil,  until  Uie 
question  of  right  is  aettleii  at  law.     Cllroy'e  A|.iii>;il,  100  Penn.  SI.  5. 

B  Miller  V.  Little,  47  Cal.  348.  A  corar.laint  spttiuK  out  facts 
Bliowln(r  that  a  cloud  upou  the  title  lo  property  was  tlireati>ned  by 
an  execution  stile  of  the  plaintiff's  bomest^nd.  and  would  be  ao- 
compllalied  unlesa  an  Injunction  Issued,  nets  up  facts  showing 
tlireatened  Irreparable  Injury,  for  which  an  InjuucJlon  will  be 
granted.  Roth  v.  Initley,  86  Cal.  134;  and  see,  nl«o,  Irwin  v.  Lewla, 
60  Mlsa,  363;  Ketchin  v.  Mcnarley,  2fi  S.  C.    1;  4  Am.  St.  Rep.  674. 

lOBoblneon  v.  KuBsell,  24  Cal.  473;  see,  also,  Cal.  Code  Civ.  Pro., 
f  74r.,  and  Civil  Code,  i  2829. 

II  Hawley  v.  Clowes,  2  Johns.  Ch.  148;  Sullivan  v,  Babt>.  86  Ala. 
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adeqiuto  Becuiity  for  the  mortgage  debt."  After  a  decree  for»- 
cloeoag  a  mortgage,  the  mortgagor  in  poesession,  uatil  a  eele  is 
made  UDcl«r  the  decree,  is  not  accountable  eitiwr  for  rents  or 
for  nee  altd  occnpation,  and  is  subject  to  no  liability,  except 
that  he  ma;  be  restrained  from  the  ctHuraisaion  of  waste."  In- 
juncti<Mi  to  stay  waste  by  tenants  in  common  lies  iii  special 
cases. ^*  An  injunction  to  stay  waste  will  not  be  granted  where 
the  plaintiff  does  not  show  that  he  is  entitled  to  the  reversion." 
A  purchaser  under  a  judgment  who  has  not  paid  the  purchase 
money  may  be  enjoined  from  waste  without  bringing  a  new 
Action.'*  Parties  holding  mechanics'  liens  on  a  building  erected 
upon  a  leased  lot  are  entitled  to  an  injunction  to  restrain  a  judg- 
ment creditor  of  the  lessee,  whose  judgment  is  subordinate  to 
the  liens  from  removing  the  building  from  the  lot  when  it 
appears  that  the  security  will  be  rend»ed  insufficient  by  .wch 
removaL" 

I  0819.  Quiettaie  title.  Wh^e  the  complaint  and  ^dence 
show  that  a  defendant  is  in  poesession  of  a  tract  of  land,  and 
clainung  and  holding  under  an  adverse  title,  and  the  weight  of 
«vidence  is  in  favor  of  his  title,  an  injunction  will  not  be  granted 
on  the  application  of  a  party  claiming  title  to  the  laud,  to  pre- 
vent the  defendant  from  cutting  timber  thereon.'* 

1  S81T.  Injimetloii  whan  plaintifl  is  in  poneuloD.  An  in- 
junction lies  to  reatrain  a  threatened  injury  to  real  property,  in 
the  nature  of  a  waste,  even  if  the  plaintiff  is  in  poesessioa  of  the 
land."  But  where  the  nriechief  is  irreparable,  or  the  defendant 
is  insolvent,  although  the  title  is  in  dispute  under  Bummary  pro- 
ceedings, injunction  has  been  granted  to  stay  waste.** 

I  asis.  Belief.  This  peculiar  relief  can  not  be  granted  in 
^very  case  in  which  chattels  are  wrongfully  detained.     But  it 

i»  Buckout  T.  Swift.  27  Cal.  434;  87  Am.  Dec.  90.  Injunction  to 
restrain  the  moving  of  a  bouse  across  a  ctreeL  See  WiUlamB  v. 
Rallwajr  Co..  130  Ina.  71;  30  Am.  St.  Rep.  201. 

la  Whitney  v.  AILeu.  21  Cal.  233;  Bol>lns<Hi  v.  RusaelL,  24  Id.  473. 

14  2  Johns.  Ch.  122. 

IB  Perrlne  t.  Marsden.  34  Cal.  14. 

w  Casamajor  v.  Strode,  1  Sim.  &  Stew.  381. 

IT  Barber  v.  Reynolds.  33  Col.  467. 

IB  Smith  V.  Wilson.  10  CaL.  528;  compare  De  Witt  v.  Van  Scboyk, 
110  N.  Y.  7;  6  Am.  St.  Rep.  342. 

i»  More  t.  Maselnt.  32  Cal.  G90. 

aa  Spear  v.  Cutter,  4  How.  Pr.  177:  see  Talttol  v.  Hope  Scott.  4 
Kay  &  Johns.  128,  183. 
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may  be  had  ivhenever  pecuniary  damages  would  not  afford  an 
adequate  remedy,^  or  where  the  property  is  detained  in.  a  breach, 
of  truBt.^  Plaintiff  must  not  only  show  that  he  will  suetain 
present  injury,  but  that  he  will  be  entitled  to  final  relief,  as 
a  rule.^  Plaintiff  must  also  show  equity  on  his  part;  and  where 
his  wall  projects  over  the  defendant's  land,  defendant  will  uot 
be  enjoined  from  using  it  as  a  party  wall,^  Ami  iu  addition  lo 
the  above,  it  is  held  in  the  following  cases  that  he  niusi  be  en- 
titled to  relief  by  a  final  injunction.'"'  But  the  eontniry  was 
held  in  a  later  case.^  It  is  a  preventive  remedy  merely  and  can 
not  be  so  framed  as  to  commajid  a  party  to  undo  what  he  has 
done."  An  injunction  granted  upon  the  rendition  of  final  judg- 
ment is  a  part  of  the  judgment.^ 

;  2819.  Bestralnt  of  trnde.  A  covenant  not  to  nin  or  em- 
ploy, or  suffer  to  be  run  or  employed,  a  Eteamboat.  upon  any  of 
the  routes  of  travel  on  the  rivers,  bays,  or  waters  of  the  state 
of  California,  for  the  period  of  ten  years,  ajiplies  not  only  to 
existing  routes  of  travel,  but  to  all  new  routes  opened  during 
the  ten  yeara.^  An  agreement  in  partial  restraint  of  trade,  re- 
stricting it  within  certain  reasonable  limits,  or  confining  it  to 
particular  persons,  is,  if  founded  upon  a  good  consideration, 
valid.*"  Such  a  contract,  if  it  include  the  entire  area  of  a  state, 
is  unreiisonable  and  void,  as  against  public  |iolicy.^' 

i  2820.  Tax  sale.  A  court  will  not  restrain  a  sale  for  tases 
when  it  is  apparent  upon  the  face  of  the  proceedings,  upon 
which  the  purchaser  must  rely  to  make  aut  a  prima  fade  case, 
to  enable  him  to  recover  under  the  sale,  that  the  sale  would  be 

2"  North  V.  Great  Northern  Railway  Co.,  2  liiff.  fi4. 

22  Wonil  V.  Rowcllffe.  2  PhllUpB,  382;  S.  O,  S  Hare,  309. 

23  Crocker  v.  Baker,  3  Abb.  Pr.  182;  Wordsworth  v.  Lyon.  5  How. 
Pr.  466. 

24GHttenberKPr  v.  Woo<ls,  51  Cal.  S28. 

50  DnlKBD  V.  HoKnn,  1  Bosw.  649;  S.  C.  16  How,  Pr.  169;  Ward  T. 
Dewey,  7  id.  10:  Cominp  v.  Troy  Factory,  «  Id.  93;  TowDBend  T. 
Tanner,  a  Id.  384:  nee  Hulce  t.  ThompBon,  8  Id.  477. 

M  Vernillypft  v,  Vermllyea,  14  How.  Pr.  470;  and  see  Laarie  t. 
Laurie,    9  PaiRe  Ch.  234, 
ZTFlBher  V.   Hoard   of  Trade  of  Chicago,   80  III.  85, 
38  MeCnrralmD  v.  Mnxwpll,  28  Cnl.  84, 
SB  Wriffht  V.  Ryder.  3(1  Cat.  342:  On  Am.   Dec.  186. 
•oWrlKht  V.  Ryder.  3fl  Tnl.  342. 

51  Id.:  a-)  Am.  Pee.  186;  Pacific  Factor  Co.  v.  Adler,  90  ObL  UO; 
2G  Am.  St.  Rep.  102. 
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void.**  Before  equity  will  interfere  b;  injiinctioD,  it  most  ap- 
l>ear  that  after  a  sale,  a  deed  is  about  to  be  executed  which  will 
cast  a  cloud  on  the  title.*^  Or  it  must  appear  that  the  enforce- 
niunt  of  the  tax  would  lead  to  a  multiplicity  of  suite,  (»■  produce 
irreparable  injury."  So,  where  an  injunction  is  sought  to  re- 
strain a  sale  under  execution,  the  facts  must  clearly  appear,  and 
insolvency  of  defendant  must  be  alleged.*" 

I  Z8S1.  TrMpaas.  Where  a  bill  avers  that  the  plaintiffs  are 
the  owners  and  in  possession  of  a  tract  of  land;  that  defendants 
are  insolvent  and  threaten  to  and  will  enter  upon  said  land,  and 
by  excavations,  embankments,  and  diverting  valuable  springs 
and  streams  thereon,  despoil  it  of  the  substance  of  the.  inberit- 
-ance,  and  create  a  cloud  upon  plaintiff's  title,  injunction  lies.** 
In  an  action  for  a  trespass  upon  a  mining  claim,  where  the 
complaint  avers  that  defendants  are  working  upon  and  extract- 
ing the  mineral  from  the  claim;  and  prays  for  perpetual  in> 
junction,  and  the  answer  admits  the  entry  and  work,  and  takes 
issue  upon  the  titles;  if  the  jury,  to  whom  the  issue  of  title  is 
submitted,  finds  in  favor  of  the  plaintiff,  it  is  the  duty  of  the 
court  to  decree  the  equitable  relief  sought,  and  enjoin  defend- 
ants from  future  treepassea.*'  But  the  court  should  not  extend 
it  to  land  not  owned  by  the  plaintiff,  although  included  in  the 

33  Bucknall  v.  Story,  36  Cal.  67. 

33  Houghton  v.  Austin.  47  Cal.  646;  Mlntum  v.  Smith,  3  Saw.  142. 

M  DowB  V.  City  of  Chteago,  11  WaJI.  (U.  S.)  108. 

M  M(M«  V.  Ord,  IB  Cal.  204.  Enfoinitig  coOfdim  of  tax.— See  Far- 
rington  V.  InveatmeDt  Co..  1  N.  Dak.  102;  Wagoner  v.  Loomta,  37 
Ohio  St.  &71;  Breeze  v.  Haley,  11  Col.  351;  Winn  v.  Shaw,  67  Gal. 
631;  Laughlln  v.  Santa  Fe  County,  3  N.  Mex.  264;  Shalton  t.  Piatt, 
130  U.  8.  R91.  A  complaint  seeking  to  enjoin  the  collection  of  a 
tax,  on  the  gronnd  of  Irregularity  or  illegality  fn  the  assessment, 
which  falls  to  shf^w  that  the  complainant  had  first  sought  relief 
before  the  board  of  equalization,  will  be  held  bad  on  demurrer. 
First  Nat.  Bank  v.  Bnlley.  15  Mont.  301. 

Restraining  collection  of  tolls-—  In  an  action  to  restrain  the  collection 
of  tolls  on  a  wagon  road,  an  allegation  in  the  complaint  that  the 
road  Is  a  public  high-way  will  be  considered,  in  the  absence  of  a 
special  demurrer,  as  an  averment  of  an  ultimate  fact,  and  it  Is 
NufHclent  to  sustain  a  Judgment  for  the  plaintiff  if  the  fact  be 
found  Id  the  same  language.  People  v.  Anderson,  etc..  Road  Co., 
76  Cal.  190. 

as  Bensley  v.  The  Mountain  Lake  Water  Go^,  IB  Cal.  806;  7S  Am. 
Dec.  575. 

xt  McLaugbllD  T.  Kelly,  22  Cal.  Zll, 
Vol.  11  —  45 
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complaint."  Where  premises  contuning  deposits  of  gold  are 
held  noder  a  patent  from  the  United  States,  an  injunction  lies 
to  prevent  miners  from  excavating  ditches,  digging  up  the  soil, 
and  flooding  a  portion  of  the  premises,  for  the  purpose  of 
eztractiog  the  gold,**  A  writ  of  injunction  will  lie  to  reetra-n 
trespass  in  entering  upon  &  mining  claim,  and  removing  au- 
riferous quartz  from  it,  where  the  injury  threatens  to  be  ain- 
tinuous  and  irreparable.  It  comports  more  with  justice  to  both 
parties  to  restrain  the  trespass  than  to  leave  the  plaintiff  to  bis 
remedy  at  law.^  Injunction  ^ould  not  be  granted  to  restrain 
a  mere  trespass  to  real  property  unices  the  bill  clearly  aver.-^  a 
good  title  in  the  plaintiff;  nor  generally  even  then  where  the 
injury  is  not  destructive  of  the  Bubetance  of  the  inheritance, 
or  of  that  which  gives  it  its  chief  value,  or  is  not  irreparable, 
but  may  be  compensated  In  damages.*' 

1  2822.  Avermanta  ot  complaint  —  v«iiflc«tion.  The  com- 
plaint must  clearly  show  that  there  is  no  remedy  at  law.*'  It 
is  not  indiepensable  that  a  bill  of  injunction  should  contain  a 
prayer  for  discovery.**  The  simple  allegation  of  "  irrcparalile 
injury  "  is  not  snfficicnt;  it  should  appear  to  the  court  from  the 
facts  set  forth  in  the  bill.**    Plaintiff  is  entitled  to  an  injunc> 

■s  Moore  T.  MasstDl.  43  Cal.  389. 

a»  BoggB  V.  Merced  Mining  Co.,  14  Cal.  379;  Henebaw  r.  Clark. 
Id.  464. 

♦•Merced  Mtntng  Co.  v.  Fremont,  7  CaJ.  317;  US  Am,  Dec.  262. 

«  McMillan  v.  FerreU.  7  W.  Va.  223;  and  see  Smiih  v.  Gardner. 
12  Oreg.  221;  53  Am.  Rep.  S42;  Lembeek  v.  Nye.  47  Ohio  St,  336: 
21  Am.  St.  Bep.  82S. 

«  TomllnBon  y.  Rublo,  16  Cal.  202;  Leach  v.  Day.  27  id,  363;  Nev. 
Co.  A  Sac.  Co.  Canal  Co.  v.  Kldd,  37  Id.  282. 

M  Lawrence  v.  Bowman,  1  McAlL  419. 

**  De  Witt  V.  Hays,  2  Cal.  463;  66  Am.  Dec,  .'W2:  Brancli  Turn- 
pike Co.  T.  Board  of  Supervlaors  of  Yuba  Co.,  13  Cal.  190:  WaldrcHi 
V.  Manh,  B  Id.  119;  WatBcm  v.  Ferrcli,  34  W,  Va.  40fl,  When  an 
loJunctliHi  Is  BoOKtat  to  restrain  Irreparable  Injury  to  "le  Inherit- 
ance, from  a  trespeaa  threatened  In  the  nature  of  ivaHte,  the  com- 
plaint need  not  allege  the  Insolvency  of  the  defendant.  Wharf  & 
Lighter  Co.  v.  Simpson,  77  Cal,  286.  Requisite  alleKntlons  in  com- 
plaint or  WU  for  an  Injunction.  See,  also,  OtU  v,  Sweeney,  48  La. 
Aon.  940;  Bockford  Watch  Co.  v.  Rump,  12  Waah.  St.  W7;  Huwell 
Co,  V,  Glucose  Co.,  61  III.  App.  598;  Brongh  v.  Schauzenbach,  .W 
Id.  24;  Schroetter  v.  Brown,  Id.  21.  Reqnlsllea  .>f  affidavit  in 
support  of  application  for  Injunction.  See  Howard  v.  EMdy.  OC 
Kan.  498;  Ubl  v.  Irwin,  S  Okl.  888. 


355  INJUNCTION.  §  2823 

tioa  upon  the  complaint  alone,  if  it  makee  a  proper  caee  and 
iij  verilied;  but  if  he  asks  for  an  injunction  thereaft^,  he  must 
do  50  upon  aSdavit.^  A  complaint  for  an  injunction  must 
be  Terified.** 

i  2823.  Ttie  Mm*  — tor  injnnction  Hid  dmmtgm. 
Form  No.  643. 
ITrrLi.] 
Tlie  plaJntifl  complains,  and  alleges: 

I.  That  the  plaintiff  being  then  and  ever  since  owner  in  tee 

of  the  premises  liereinafter  m^itioned,  on  the day  of 

,  18 . . ,  by  a  lease  in  writing  then  made  between 

the  (ilaintilT  and  the  defendant,  under  tbeir  hands  and  seals, 
the  plaintiif  leased  to  the  defendant  for  five  years  from  said 

date,  at  a  yearly  rent  of dollars,  a  certun  dwell- 

ing-houee,  with  barns  and  outhouses  attached,  and  two  Jiundrcd 

acres  of  land  a", ,  in  the  county  of , 

the  pro[ierty  oi  the  plaintiff. 

II.  That  said  lease  contained  a  covenant  on  the  part  of  the 
ilefend&Dt,  of  ffhich  the  following  is  a  copy  [copy  of  the  cove- 
nant as  to  wafte]. 

III.  That  the  defendant  took  posseesion  of  the  premises  un- 
der said  lease. 

IV.  That  he  has  plowed  up  the  garden,  destroying  the  shrub- 
bery and  flowers  therein,  and  has  cut  down  sis  shade  trees,  and 
has  also  cut  down  forty  fruit  trees  in  the  orchard  [or  state  other 
wa^te,  according  to  the  fact],  and  has  otherwise  suffered  'tnd 
eoinmitted  great  waste  on  the  premises;  by  reason  of  which 

waste  the  premises  are  worth dollars  les^  than 

they  were  when  the  defendant  took  possession  thereof,  and  it 
would  coEt   dollars  to  restore  them. 

V.  That  the  defendant  threatena  to  cut  down  other  of  the 
ornamental,  shade,  and  fruit  trees,  and  to  remove  the  partitions 
in  the  house,  and  turn  it  into  a  woricshop  [or  oth^  threatened 
waste]. 

Wherefore  tie  plaintiff  asks  judgment: 

1.  That  he  pay  to  the  plaintiff dollars  damages 

(lone  to  and  suffered  by  the  premises. 

2.  That  he  be  required  to  keep  the  same  in  good  repair  nnd 
condition  during  the  continuance  of  his  interest  thOTein,  and 

«E  Falkenburs  v.  Lnej.  3S  Cal.  52;  95  Am.  Dec.  76. 

*"Cal.  Co<ie  Civ.  Pro.,  |  627.  as  amended  by  act  (rf  March  12, 
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to  manage  and  cultivate  the  farm  in  a  proper  aod  husbandliie 
manner,  according  to  tlie  terms  of  the  lease. 

3.  That  he  be  enjoined  from  committing  any  further  waste, 
and  pttrticularly  from  [state  particulaj-  act  to  be  enjoined],  and 
for  other  proper  relief." 

g  £824.  lujanctlon,  when  panted.  Injunction  to  restrain 
injurietf  in  the  nature  of  waste  should  not  be  issued  before  ii]« 
hearing  of  the  merits,  except  in  cases  of  urgent  necessity,  or 
when  the  subject-matter  of  the  complaint  is  free  from  cuntio- 
versy,  or  irreparable  mischief  will  be  produced  by  its  continu- 
ance.** In  cases  which  are  doubtful,  to  prevent  irreparable 
mischief,  a  temporary  injunction  may  be  granted.**  In  actionii 
for  ttuste  in  cutting  timber  it  may  be  questionable  wliether  an 
injunclion  ia  proper  as  to  timber  already  cut,  but  the  court 
having  acquired  jurisdiction,  it  may  require  defendant  to  give 
security  to  account  as  a  condition,  modifying  the  injunction  in 
this  respect.'*  Digging  lead  ore  from  the  lead  mines  upon 
public  lands  in  the  United  States  is  such  a  waste  as  entitlee  the 
United  Stiites  to  a  writ  of  injimction  to  restrain  it.*'  A  court 
of  equity  will  in  some  cases  enjoin  against  tlie  removal  of  the 
fruits  of  past  waste."*  If  plaintiff  owns  a  ditch  and  right  of 
way  for  the  same,  to  conduct  water  for  mining  purposes,  the 
court  should  not,  in  an  action  to  enjoin  another  party  from 
washing  away  the  ground  over  which  it  passes,  allow  the  de- 
fendant to  wash  away  the  ditch  if  he  replaces  it  by  a  flume  or 
other  aqueduct,  and  gives  &  bond  for  damages,  but  should  grant 
the  injunction.'' 

*'  See  Equity  DraughtemBj),  360;  also,  Hawley  v.  Wolverton,  ft 
Paige,  522;  Rodgers  v.  Rodgers,  11  Barli.  5S5;  Amerman  v.  Dean, 
132  N.  Y,  355;  28  Am.  Bep.  584;  WMtbelmer  v.  Clrcnit  Judge,  83 
Mich.  56. 

« Hicks  V.  Mfchael,  15  Cal.  118;  7  Johns.  Ch.  315;  11  Am,  Dec. 
484;  Sixth  Ave.  R.  B.  Co.  t.  Kerr.  2S  How.  Pr.  382;  amrmlng  S.  C. 
45  Burb.  138. 

«B  TbruBton  v.  Mustln,  3  Cranch  C.  C.  335. 

'■0  Weatherhj  v.  Wood,  20  How.  Pr.  404.  Whether  a  [HttvlBlonsl 
Injunction  Rboiild  Issue  to  stny  anticipated  waste  la  cases  where 
the  title  to  the  premises  Is  illsputed;  see  Morse  t.  O'BelUy,  6 
Penn.   Law  Jour,  mi;  tlnltral  Rtalps   v.  Parrott,  1  McAU.  271. 

01  United   States  v.  Oear.   3  How,   (TI.  S.)   120. 

M  Unlleil  StHtea  v.  Parrott.  1   McAll.  271. 

H  Gregory  v.  Nelson.  41  Cal.  2TS. 
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I  2825.  When  scUon  llu.  Injury  to  re&l  property  most  be 
contimiing  to  authorize  an  injunction."  And  if  the  trespaea 
be  fugilive  and  temporary,  and  capable  of  adequate  compensa- 
tion, lui  injunction  will  not  be  granted."  An  injunction  ought 
not  to  be  granted,  unless  equitable  circumstances,  beyond  the 
mere  allegation  of  irreparable  injury,  be  shown;  as  insolvency, 
impediments  to  a  judgment  at  law,  or  to  adequate,  legal  relief, 
or  a  threatened  defitruction  of  the  property,  or  the  like."* 

I  0826.  rorftltun.  A  landlord  can  not  demand  an  injunc- 
tion against  a  breach  of  covenant  in  the  same  action  in  which 
he  demands  a  forfeiture  of  the  lease.  Such  reliefs  are  incon- 
sistent." In  chancery,  a  bill  for  injunction  in  such  case  must 
waive  forfeiture  and  penalty." 

I  8827.  To  rMtraln  Ui«  hm  of  pUlntUT'i  trad*  nurk. 

Form  No.  644. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  heretofore,  to-wit,  in  the  year  18. .,  at  said  city  and 
county,  the  plaintiff    invented,  manufactured,  and  made  ac 

MCoker  v.  Slmpeon.  T  Cat.  340;  Tufdumue  Water  Co.  v.  Cbap- 
man,  8  Id.  392;  Mooney  v.  Cooledge,  30  Ark.  640;  Sblmer  v.  Morris 
Canal  &  B.  Co..  27  N.  J.  Eq.  304. 

BBHlDntK'B  Api).,  82  E>eiiti.  St.  378;  R&llwar  Co.  v.  Anderson,  108 
111.  64;  48  Am.  Rep.  54&. 

M  Burnett  v.  Whltesides,  18  Cal.  156.  Ab  to  InJUDctlons  for  waste 
generally,  see  Staufler  v.  Baton,  13  Oblo,  322;  Barcslow  v.  Sauder- 
son.  2  Green  Ch.  467;  Cooper  v.  Davis.  15  Conn.  556;  Brady  v. 
Waldron,  2  Jobns.  Cb.  148;  Salmim  v.  Clagett,  a  Bland  Ch.  128; 
Bmmler  v.  Panning,  1  Jobna.  Ch.  SOI;  White  Water,  etc.,  Oo.  v. 
Comegys.  2  Carter,  469;  Fox  v.  ritzslmmons,  29  Hun,  fi74;  Wbeelock 
V.  Noonan,  108  N.  Y.  179:  2  Am.  St.  Rep.  40Ct;  Toutllnger  v.  Sulli- 
van, 80  Iowa.  218;  Loudon  v.  Warfleld,  R  J.  J.  Marsh.  196;  Clemence 
V.  Steere,  1  It  I.  272;  53  Am.  Dec.  621;  IjCwIs  v.  North 
KlngBtowa,  16  R.  I.  15;  27  Am.  St.  Rep.  724;  McCollongh  v.  Irvine's 
Ex'rs,  13  Penn.  St.  438;  6  Eng.  L.  &  Bq.  404:  Thorn  v.  Sweenej'.  12 
Nev.  2S1.  Whether  a  provisional  Injunction  should  Issue  lo  stay 
anticipated  waste  In  teases  where  the  title  to  the  preialses  Is  dis- 
puted, see  Morse  v.  O'Reilly,  6  Penn.  Law  Jour.  501;  Onlted  States 
V.  ParrotI,  1  McAll.  271.  That  an  lujanctlon  may  be  granted  In  a 
proper  rase  to  restrain  waHte,  see  ThniBton  v.  Mustln.  3  Crancb  C. 
O.  335.  Injunptlon  to  restrain  niilsanoe,  Hperlal  Injury.  See  Fogg  v. 
Rsllway,  20  Nev.  429:  Gardner  v.  Stroever.  ,"9  Cnl.  26. 

BT  Linden  v,  Hepburn.  3  Sandt  668;  8.  C,  5  How.  Pr.  188. 

BS3  Atk.  457. 
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article  for  the  reetoring  and  streDgthening  of  the  human  hair, 
to  bo  used  upon  the  head  and  hair,  and  gave  to  Eaid  article  the 

name  b}'  which  it  was  and  is  known  of   hair 

■  restorative. 

II.  That  he  is  now,  and  for  a  long  time  has  been,  and  at  the 
time  of  and  before  the  committing  of  the  grievances  horeiuaiter 
mentioned  was,  the  manufacturer  of  said  article,  which  he  has 
for  a  long  time  offered  for  sale,  and  sold  iii  glass  bottles  labeled 
with  Ilia  own  proper  labels,  devices  and  trademarks,  and  in 
wrappers  nr  circulars,  all  of  which  were  composed,  invented,  and 
adopted  by  this  plaintiff  for  that  purpose,  i^pecimenB  or  copies 
of  which  lebels,  devices  and  trademarks,  and  wrafipere  or  cir- 
culars, ure  hereto  annexed,  and  form  pait  of  Miis  complaint, 
mark<'d  '■  Exhibit  A,"  and  "  Exhibit  B,"  tiie  fir=t  being  a  copy 
of  the  label,  and  the  second  a  copy  of  tlic  ^Tapper  or  circular. 

III.  And  plaintiff  further  alleges  that  by  reason  of  his  knowl- 
edge and  long  experience  and  great  caro  iti  lils  said  business 
of  manufacturing  and  making,  and  the  gno'I  aiui  useful  quality 
of  the  said  article,  the  same  became  and  mus  a.t  and  before  the 
time  of  tho  grievance  hereinafter  mentiimcd,  widely  known  to 
the  community  as  a  valuable  and  useful  artKlc.  and  acquired  a 
high  reputation  as  such,  and  commandeil  utid  still  commands, 
as  a  valuable  and  useful  article,  an  extensne  sale  at  tlie  said 

city  of ,  and  throughout  the  said  state  of , 

which  is  and  for  the  last yi^ars  has  been  a  source 

of  great  profit  to  the  plaintiff. 

IV.  That  said  article  is  known  to  tin'  i)ublic,  and   to  the 

buyers  and  consumers  thereof,  by  the  name  of  

hair  restorative,  and    by  this  plaintiff's  nun    proper  devices, 
trademarks,  labels,  and  wrappers  or  circulars. 

V.  That  notwithstanding  the  long  and  quiet  use  and  enjoy- 
ment by  this  plaintiff  of  said  name,  devices,  trademarks,  labels, 
and  wrappers  or  circulars,  the  defendant,  wfll  knowing  tho 
premises,  but  willfully,  wrongfully,  and  unlawfully  disregarding 
the  rights  of  this  plaintiff  therein,  ther'-after.  tn-wit.  on  nr 
about  the day  of >  18.  -,  willfully,  wrong- 
fully, unlawfully,  and  fraudulently  prepared  and  offered  for 
sale,  and  sold,  and  always  has  and  does  still  and  now  offer  for 

sale,  and  sell,  at  the  said  city  of ,  and  elsewhere 

throughout  said  state  of ,  an  article  in  imitation 

of  the  plaintiff's  article,  which,  with  intent  to  deceive  and  do- 
fraud  the  public,  and  the  buyers  and  consumers  thereof,  and 


359  IKJDNCTIOM.  §  3837 

to  injure  and  delraud  this  plaintiff,  tbey  have  put  up  or  caused 
to  be  put  up  in  Bimilar  packagee,  to-wit,  in  glass  bottlea,  lab^od 
with  iM^sxly  similar  labels,  devices  and  trademarks,  and  with 
nearly  Bimilar  wrappers,  or  circulars,  of  which  false  and  nearly 
aiinilar  labels,  devices,  trademarlu  and  wrappers  or  circulars, 
specimens  or  copies  are  hereto  annexed,  and  made  part  of  this 
complaint,  marked  "  Exhibit  C,"  and  "  Exhibit  D,"  the  first 
beiag  a  copy  of  the  spurious  label,  and  the  second  a  copy  of 
the  spurious  wrapper  or  circular. 

VX.  That  said  last-mentioued  and  nearly  similar  labels,  de- 
vices, trademarks,  and  wrappers  or  circulars,  are  frauduleat, 
counterfeit,  and  spurious  imitaiions  of  the  plaintiff's  labels, 
devices,  trademarks,  and  wrappers  or  circulars i  and  that  the 
defendants  have,  and  at  all  times  when  selling  or  preparing  any 
of  said  imitations  of  said  article  have  had,  full  knowledge,  aud 
are  and  have  been  advised  and  informed,  that  the  said  imitated 
labels,  devices,  trademarks,  and  wrappers  or  circulara  are  and 
have  been  pirated  or  simulated  and  fraudulent  count^eits  of 
the  labels,  devices,  trademarks,  wrappers,  and  circulars,  in- 
vented, composed,  and  adopted  by  this  plaintiff  as  aforesaid; 
all  of  which  will  more  fully  appear  by  reference  to  the  exhibits 
hereto  annexed  and  hereinbefore  referred  to. 

VII.  That  said  imitations  and  counterfeits  are  calculated  to 
deceive  the  purchasers  and  consumers  of  plaintiff's  said  article, 
and  the  public  in  general,  and  actually  have  misled,  and  do 
still  and  now  mislead  many  of  them  to  buy  and  purchase  the 
articles,  offered  for  sale  and  sold  by  the  defendants,  in  the  belief 
that  it  is  the  article  manufactured  by  the  plaintiff,  and  greatly 
to  the  diminution  and  damage  of  the  business  and  profits  of  this 
plaintiff. 

VIII.  And  further,  that  the  plaintiff  alleges  that  the  articles 
so  prepared  and  put  up  and  sold  by  the  defendants,  in  imitation 
of  the  plaintiff's  article,  is  a  greatly  inferior  article,  and  that 
by  reason  of  the  premises  the  general  esteem  and  reputation  of 
the  said  article  manufactured  by  the  plaintiff  has  been  injured 
greatly,  to  the  diminution  and  damage  of  the  business  and 
profits  of  this  plaintiff. 

TX.  And  further,  that  the  defendants  for  a  long  time  past 
have  caused,  and  do  still  cause-  an  a<lvertisement,  a  copy  of 
which  is  hereto  annexed,  and  made  a  part  of  this  complaint, 

marked  "  Exhibit  E,"  to  be  published  in  the  daily , 

and  various  other  newspapers  published  in  said  city  of , 
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and  like  advertisemeat£  in  many  other  utiwspapers  throughout 
the  state  of ,  all  of  whioh  actings,  doings,  adver- 
tisings, and  publications  are  contrary  to  equity  aod  greatly  in- 
jure and  damage  eaid  plaintiff. 

X.  And  plaintiff  further  shows  that  tlie  defendants  have 
shipped  and  do  still  ship  large  qiULDtities  of  the  eaid  imitation 
tto  pre]>ared  and  put  up  by  them,  to  be  carried  and  offered  for 
Bale  and  gold  out  of  this  state,  to  the  great  diminution,  and 
damage  of  the  business  and  profits  of  thii>  pluiutifT. 

XI.  And  plaintiff  further  shows  that,  altliough  before  the 
commencement  of  this  action  the  plaiatilf  rupcatedly  requested 
tlie  defendants  to  desist  from  preparing,  making,  putting  up, 
offering  for  sale,  and  selling  said  imitutioi),  and  from  simu- 
lating, counterfeiting,  imitating,  and  inl'rin^iiig  tlie  plaintiff'^ 
labels,  devices,  trademarks,  and  wrappers  or  circulars,  and  from 
publishing  and  causing  to  be  published  iu  the  newspapers  uf 
this  state,  or  any  of  them,  the  advertisenieut  hereiubefore  re- 
ferred to,  or  any  similar  one,  and  from  shipping  any  of  said 
imitation,  and  carrying  and  offering  the  same  for  sale,  and 
selling  the  same  out  of  this  state,  yet  the  defendants  have  here- 
tofore refused,  and  do  still  refuse  so  to  do,  but  threaten  to 
continue  to  do  as  they  have  heretofore  done,  and  as  they  are- 
hereinbefore  alleged  to  have  done. 

XJI.  That  by  reason  of  the  premises  plaintiff  has  been  in- 
jured and  sustained  damage  to  the  amount  of   

dolIarB. 

XIII.  And  plaintiff  further  shows  that  he  is  without  any 
adequt*tc  remedy  at  law  for  the  grievancea,  wrongs,  injuries, 
and  frauds  so  practiced  upon  him  by  the  defendant  aforesaid, 
and  is  entirely  remediless  without  the  equitable  interposition 
of  the  courts. 

[Demand  of  Judgment.]  "^ 

I  2828.  Action  Urn.  An  injunction  may-  be  granted  to  re- 
strain the  use  of  a  trademark  —  e.  g.,  to  restrain  the  publication 
of  a  paper  under  the  same  name  afi  the  paper  of  the  plaintiff;** 

WTblB  was  the  complaint  In  tbe  case  at  Ki»li  v.  RediKafEt^Q.  31 
Cal.  187,  and  Is  ordinarily  too  leni^hy  for  Imliation.  It  In  trivcn 
l>ecanse  it  presents  nearly  all  the  Issues  whloli  (i  is  jKjsHilile  tor 
a  bill  of  that  character  to  prcBent. 

«0Am.  Gror^r  Pub.  Abb'u  v.  Grocer  Pnb.  Co.,  r.l  How.  Pr.  402; 
see  Bell  v.  Ijicke.  8  Palfte  Ch.  75;  34  Am.  Dec.  371 ;  also  Penaf man  t. 
BrlKgs,  Bc^k.  347;  14  Am.  Dec.  647. 
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to  prevent  the  publicatioD  of  private  coireepondence;"*  to  re- 
Etraiii  parlieB  from  using  the  name  chosen  and  used  by  plainriff 
for  his  inn.""  For  fraudulent  change  of  trademark,  iaj  auction 
will  be  granted,**  and  mere  colorable  differences  will  not  in 
general  prevent  an  injunction  from  issuing.**  The  court  will 
consider  whether  the  public  would  probably  be  deceived,  rather 
than  uhether  manufacturere  could  distinguish,  if  the  Hxticle 
is  of  such  a  kind  that  the  public  would  be  apt  to  purchase  upon 
the  strength  of  the  trademark."  Such  action  may  be  main- 
tained without  alleging  or  proving  special  damages.**  One  ot 
two  jomt  DwneiB  in  a  trademark  may  sue  separately  in  respect 
of  the  injury  caused  by  an  infringement.*^ 

t  SS29.  Action  wlU  not  Us.  An  injunction  will  not  be 
granted  to  assist  a  wrongdoer  —  e.  g.,  to  a  plaintiff  who  is 
himself  counterfeiting  another  man's  mark,  so  ae  to  give  htm 
exclueive  power  to  deceive;"  nor  in  case  plaintiff  is  in  anywise 
imposing  by  fraudulent  statements  on  the  public  concerning 

ii  In  re  long  Island  R.  R.  CO.,  3  Edw.  Oh.  SIS. 

•a  Howard  v.  Heorlques,  3  Sandf.  725.  As  to  Infringement  of 
trademark,  see,  generally,  Williams  v.  Johnson,  2  Bosw.  1;  Brook- 
lyn, etc..  Co.  V.  MaBury,  25  Barb.  417:  Amoebeag  Co.  v.  S|>ear,  2 
Saudf.  ai5;  Coats  v.  Holbrook.  2  Sandf.  Ch.  586:  8.  C,  1<1.  G13; 
Leather  Cloth  Co.  v.  American  I.eatber  Cloth  Co.,  11  H.  I,.  C,  523; 
32  L.  J.  Cd.  199;  35  Id.  53:  Blackwell  v.  Crabb,  36  id.  504;  Selxo 
V.  Provezende.  L.  E..  1  Ch.  App.  194;  Cope  v.  Evans,  L.  E,.  18  Eii. 
138;  Slegert  v.  Flndlater,  L.  H.,  7  Ch.  D.  801;  Ewing  v.  JohnstoD. 
13  Id.  434;  Mitchell  t.  Henry,  15  Id.  181;  Soils  Cigar  Co.  v.  I'ozo,  16 
Col.  388;  2S  Am.  St.  Rep.  279;  Avery  v.  Molkle,  81  Ky.  73;  (Jesler 
V.  Grieb,  %  Wis.  21;  27  Am.  St.  Rep.  20;  Frost  v.  Rlndakopr,  42 
Fed.  Rep.  408. 

esGllloit  V.  Kettel,  3  Duer,  626:  Lemolne  v.  Ganton,  2  E.  D. 
Smith.  347 

eiwilllanis  v.  Johnstm,  2  Bosw.  6;  Clark  v.  Clark,  25  Barb.  78: 
Brooklyn  Lead  Co,  v.  Masury,  Id.  418;  Amoskeai;  Co-  v.  Sr>ear,  2 

SSDllf.     (tOS. 

*»  Shrinipton  V.  Lalght,  18  Beav.  164. 

Bfl  Rodgera  v.  NowlU.  5  C.  B.  109;  Blofeld  v.  Payne,  4  Bam.  & 
.\d.  410:  Singer  Oo.  v.  Wilson.  L.  R.,  2  Ch.  D.  434;  Brahani  v, 
Beaehlra.  I,.  R,,  7  Id.  84a 

"  Dent  V.  Turpln.  2  Johns.  &  H.  130:  Sheehan  v.  G.  E.  R'y  Co.,  L. 
R..  16  Ch.  D.  59. 

«8  Samuel  v.  Better,  4  Abb.  Pr.  88:  Partridge  v.  Menck,  2  Sandf. 
Ch.  622;  8.  0.,  1  How.  App.  Cas.  548;  Stewart  v.  SmltbsMi,  1  Hilt 
121. 
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the  matter."*  And  where  plaintiEE  falsely  stamped  his  produc- 
tion with  the  word  "  patented,"  an  injunction  for  his  protectioD 
was  refuBed.'*  But  in  a  caiie  whore  tlie  articles  had  really  been 
patented  and  the  patent  has  expired,  the  plaiotifF  continuiag 
the  use  of  the  old  label,  including  the  wurd  "  patented,"  this 
was  held  justifiable,  and  no  ground  for  denying  an  injunction 
for  pl:iii)tifr's  benefit.'"  And  the  plaintilF  may  even  use  a 
fictitious  name,  and  be  protected  in  it."  If  the  facts  are  doubt- 
ful, or  if  the  case  id  for  any  reason  not  a  clear  one,  injunction 
should  not  be  granted  before  a  verdict  upon  the  issues."  But 
security  may  be  required  for  an  accounting."  Tlie  registration 
of  a  trademark  under  the  act  of  Congress,  on  articles  of  a 
particular  kind  only,  does  not  enable  t.ie  person  so  registering 
it  to  restrain  another  person  from  using  ='"^''1  trademark  upon 
another  kind  of  article  of  the  same  nature,  to  which  the  second 
,  person  had  been  in  the  habit  of  affixipg  such  trademark  prior 
to  the  registration.'''' 

i  2830.  Common-law  rul&  By  the  common  law,  the  manu- 
facturer of  goods,  or  the  vendor  of  gords  for  whom  they  have 
been  manufactured,  has  a  right  to  designate  them  by  some 
peculiar  name,  symbol,  figure,  letter,  fann  or  device,  whereby 
they  may  be  known  in  the  market  as  his  own,  and  be  distin- 
guished from  other  like  floods,  manufactured  or  soM  by  oth>.'r 
persons;  and,  when  original  with  him,  the  owner  of  such  mark 
wilt  be  protected  by  the  courts  in  its  exclusive  use,  but  only  sn 
far  as  it  serves  to  indicate  the  origin  and  ownership  of  the 
goods  to  which  it  is  attached,  t**  the  exclusion  of  any  symbol*, 
figures,  and  combinations  of  words,  which  may  he  interbtenddl 
with  it,  indicating  their  name,  kind,  or  quality.™ 

eoHoMw  T.  FrnncalH,  IS  How.  Pr.  5tl;  4  Alib.  Pr.  144:  6  Bpsv. 
TS;  Helmtwid  v.  HelmboW  Mfg.  Co..  53  How.  Tr.  45.1:  Hennesy  v, 
Wheeler,  51  Id.  457:  but  see  FetrldKP  v.  Merclinot.  4  Abb.  Pr.  156; 
and  Comstock  v.  White,  N.   Y.  TraoB.,   Feb.  17,   1800,  contra- 

TOFIavel  T.  Harrison,  10  Hare,  471,  472. 

Ti  11  Hare,  »;. 

TBSlewnrt  v.  Smithson,  1   HUt.  121- 

T3  Wolfe  V.  Hcmlnrd,  18  How.  Pr.  (i!>:  Snninel  t.  Berfjer.  4  Abb. 
Pr.  88:  Id.  161:  Merriranek,  etc..  Co.  v.  r.aruer.  2  id.  32S:  Amon- 
ke&ic,  etc.,  Co.  v.  Spear.  2  Sandr.  618;  2  Phllliiin,  156:  2  Sandf.  Ch. 
«2S:  38  Eng.  L.  &  Eq.  r,14:  S.  C.  4  Kay  &  J.  650. 

74FetrldKe  v.  Merchant.  4  Abl>.  Pr.  Hit:  Spottiswood  t.  Clarke, 

2  Phinirw,  ^^r,. 

Tti  Smith  V.  Ilpytiolds.  K-:  BlHtchf.  4r,8, 

78  FalklnburE  v.  Luc7,  35  Cnl.  52:  95  Am,  Dec.  76. 
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f  2831.  Imitatloa  of  Ub«L  la  an  actioa  to  recover  damagc^j 
for  an  alleged  invasion,  by  imitation  of  the  plaintiff's  trade- 
mark for  the  sale  of  a  certain  washing-powder,  which  conaiated 
of  a  highly- colored  picture  representing  a  washroom,  with  tubs, 
baskets,  clotheslines,  etc.;  also  the  following  legend  interblenddl 
on  it:  "  Standard  8oep  Company,  Erasive  Washing-Powder;  " 
followed  by  directions  for  the  use  of  the  "  washing- powder," 
and  the  place  of  manufacture,  the  alleged  imitation  by  defend- 
ants coiiBieted  of  a  picture  and  label  which  were  the  same  as 
in  plaintiff's  alleged  trademark  only  in  the  use  of  the  words 
"  washing-powder,"  the  direction  for  the  use  of  the  powders, 
and  in  use  of  paper  of  the  same  color  as  that  used  by  plaintiff; 
it  was  held  that  this  did  not  constitute  an  infringement  of 
plaintiff's  trademark.'"  The  action  may  be  maintained  against 
the  vecdoi  of  the  simulated  article,  though  he  sells  it  as  an 
imitation.''^  It  is  sufficient  to  show  the  fact  of  falsity,  and 
that  the  effect  wUl  necessarily  be  to  deceive.^  Where  a  party 
has  a  right  to  the  exclusive  enjoyment  of  a  trademark,  it  is 
not  necessary  for  him  to  show,  in  order  to  make  out  a  case  for 
an  injunction,  that  it  has  been  copied  in  every  particular  by 
the  defendant.  It  is  enough  that  the  representatives  employed 
bear  snch  resemblance  to  his  as  to  be  calculated  to  mislead  the 
public  generally.^  But  the  similarity  must  be  sufficient  to 
amount  to  a  false  representation,  and  calculated  to  deceive  the 
public  generally.  WTien  ordinary  attention  on  the  part  of  cus- 
tomers will  enable  them  to  discriminate,  the  courts  will  not 
interfere  ■' 

I  2888.  Nama,  «••  of.  A  manufacturer  will  be  protected 
in.  the  use  of  his  own  name.^  And  so  if  defendant's  real  name 
be  used  in  such  a  manner  as  is  likely  to  mislead  and  deceive, 
an  injunction  will  be  allowed.  Thus,  where  a  hotel  had  hocti 
kept  for  many  years  by  onft  Lovejoy,  and  after  his  death,  hy 
other  persons  using  still  the  name  "  Lovejoy's  Hotel,"  another 

"7  FaJkinburs  v.  Lucy,  SrTCal.  r,2-.  95  Am.  Dec.  76. 

raCoatB  V.  Holbrook,  2  Sandf.  Ch.  586. 

19  reterson  v.  Humphrey,  4  Abb.  Pr.  394. 

w  Walton  v.  Crowley.  3  Blatcbf.  440:  aee  Liggett,  etc..  Tobaccn 
Co.  v.  Beid  Tobacco  Co.,  104  Mo.  53;  24  Am.  St.  Rep.  313;  El 
Modello.  etc.,  Mfg.  Co.  v.  Gates.  25  Ala.  886i  23  Am.  St.  Rep.  537. 

81  Popbam  V.  Cole,  66  N.  Y.  69;  23  Am.  nee.  22. 

siBove  V.  Searing,  19  How.  Pr.  14;  but  nee,  conira,  1  Jc^ns. 
(Eng.)  1174;  compare  Priestley  v.  Adams,  69  Hua,  380;  Jay  t.  Ladler. 
-40  Ob.  DiT.  649. 


§§  2833-2836  FOBHS   OP  COMPLAINTS.  36+ 

Lovejoy  opened  a  hotel  under  the  title  "Lovejoy  House,"  he 
was  restrained  from  so  doing.  So,  where  the  "  Irving  Hotel " 
was  opened  in  opposition  to  the  "  Irving  House,"  and  where 
the  "  Original  What  Cheer  House  "  was  openL-d  in  opposition 
to  the  "What  Cheer  House,"  injunction  issued  restraining  the 
use  of  the  title*  "  Irving "  and  "  What  Cheer,"  respectively.^ 

i  2833.  Orliflit,  not  qunllty.  A  trademark  must  indicate 
origiu,  not  quality.  So  any  words  of  common  use  in  connc-- 
tion  with  goods,  such  as  "  No.  1,"  "  premium,"  "  beat,"  et^.■., 
can  not  become  exclusive  property,  under  guise  of  a  trade- 
mark.** But  such  common  words  if  so  put  together,  in  form, 
color,  and  appearance,  that  they  are  likely  to  deceive,  will  be 
enjoined.** 

§  2834.  Owner  of  veuel.  The  protection  of  a  court  of 
equity,  in  the  matter  of  injunction,  has  been  extended  to  the 
owners  ot  lines  of  vehicles  connected  with  a  hotel;**  and  to 
hotel- keepers;*^  and  to  proprietors  of  places  of  amusement:*'* 
and  to  the  proprietor  of  a  dining-ealoon  whose  sign  was  counter- 
feited by  tiie  owner  of  a  neighboring  saloon;*"  and  to  publishers 
whose  publications  have  been  imitated.*" 

i  2B3&.  Prior  u«a  of  words.  Injunction  will  not  be  grai)t.ed 
if  the  words  use<l  are  such  as  have  been  or  might  reaitonahly 
have  been  used  to  designate  the  articles  before  plaintiff  ado])ted 
them  as  his.*' 

i  2836.  Publication  of  advertiaeuieiit.  No  action  can  be 
maintained  to  restrain  the  publication  of    advertisements  of 

M  Woodward  v.  Lazar,  21  Cal.  448;  82  Aiu.  Dec.  ".M. 

M  Amoekea^  Co.  v.  Si>ear,  2  Snndf.  606;  and  see  Stokes  v.  Land- 
gralT.  17  Barb.  608;  Manufacturing  Co.  v.  Hosiery  Mills,  128  Mass. 
325;  37  Am.  Rep.  362. 

«•  Williams  V,  .ToliBRon,  2  Borw.  9. 

sfl  stone  V.  Csrlan.  3  Code  Itep.  B8:  Knott  r.  Morsan,  2  Kpph. 
213:  Mareh  v.  Billings.  T  CupIi.  322:  54  Am.  Dec.  723. 

SI  Howard  V.  Henriques,  3  Sandf.  725;  Woodward  v.  Lazar.  21 
Cal.  448;  82  Am.  Dec.  "51. 

88  Christy  v.  Murpliy,  12  How.  Pr.  77. 

89  N.  Y.  Trans.,  .Ian.  10,  1861. 

»Hogg  V.  Klrbj,  8  Yen.  21.1;  Bell  v.  Lock,  8  Paige,  75:  34  Am. 
Dec.  371;  Snowden  v.  Nonli,  Hopfc.  347:  14  Am.  Dec.  547. 

ai  Wolfe  V.  Goulard,  18  How.  Pr.  04;  Burgess  v.  Burgess,  3  De  Q.. 
M.  &  G.  806;  SmltL  v.  KeynoWs,  18  Blatclif.  4&8. 
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gooOs  tmlesa  it  is  established  that  the  publication  is  malicious 
und  fur  the  purpose  of  injuring  tlie  other  part/i  if  made  to 
advance  the  publisher's  own  sales,  and  upon  &  reasonable  claim. 
that  he  has  the  right  which  he  asserts,  the  action  must  fail."^ 

i  2837.  Same  nama.  Two  manufacturers  of  the  same  name 
niu3t  utie  their  names  in  such  a  manner  as  not  to  deceive  the 
puljhc.  Every  man  has  a  right  to  the  use  of  his  own  name, 
but  he  must  avoid  imitating  the  mark  of  another  bearing  t!ie 
siime  name.**  And  the  assignee  of  a.  trademark  will  be  pro- 
tected under  the  sanae  rule,  either  against  another  person  of 
the  same  name,  or  against  the  assignor  himself.''*  But  the 
legitimate  use,  by  any  man,  of  his  own  name  can  not  be  inter- 
fered with.** 

i   2838.  AJl«g«Uo&  In  case  of  a  periodical  publication. 

Form  No.  645. 
That  he  is  the  proprietor  and  pubhaher  of  a  newspaper  [or 

magazine,  or  other  periodical]   at   ,  known  and 

di.stinguished  as  [name  of  publication];  and  that  as  such  pro- 
prietor he   has  published   the  same  daily    [or  otherwise]    for 

years  last  past,  and  that  such  publication  has 

been  made  by  the  plaintiff,  and  those  through  whom  he  pur- 
chased the  same,  as  the  owners  and  proprietors  thereof,  since 

the  original  est^ablishment  of  the  same  in  the  year , 

under  the  name  of 

{  2839.  Against  purehasM-  of  goods,  and  for  Injunction  re- 
straining sale. 

Form  No.  646. 
[Title.] 
The  plaintiff  complains,  and  allies: 

I.  [Alleire  sale  ns  in  forms  Nos.  Ifi3  and  163.] 

II.  That  to  induce  the  plaintiff  to  make  said  sale  and  deliv- 

wTbc  Celluloid  MffT.  Co.  v.  The  doodyear  Dental  Vulcanite  Co., 
13  BLatchf.  375. 

M  Clark  V.  Clark.  2a  Barb.  79;  RodRerB  y.  Newtll.  3  DeG..  M.  & 
a.  BH;  Cron  v.  Day.  7  Bear.  84:  Taylor  v.  Taylor.  23  Knit.  L.  A 
E-i.  281:  Sykes  v.  Syhes,  3  Bam.  &  Cresa.  541:  S  Dowl,  &  Ry.  202; 
Fraser  t.  Praser.  121  111.  147:  2  Ara.  St.  Rep.  73:  Caswell  t.  Tla/.ard, 
121  N.  Y.  484;  18  Am.  St.  Rep,  S3.V.  Welnstook  t.  Marks.  109  Col. 

0*  1  .lohna.  (Rur-I  174. 

WBiircesa  v.  Bureess,  3  De  G.,  M.  &  O.  9M:  17  Bng.  L.  &  Eq. 
ai7:  see  S  2832.  ante. 
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er;,  and  with  intent  to  defraud  him  of  Baid  goods,  the  defeod- 
1  ant  Uien  falsely  and  fraudulentlj  represented  himself  to  the 

plaintiff  to  be  worth dollars,  over  and  above  all 

his  just  debts  and  liabilities,  when  in  truth  he  was  at  the  time 
insolvent;  and  that  the  plaintifi  was  induced  by  said  fraudulent 
representations  to  sell  and  deliver  to  the  defendant,  and  so  did 
solely  on  the  faith  thereof. 

III.  That  thereafter,  and  with  such  intent,  defendant  removed 

said  goods  to  ,  and  as  the  plaintiff  is  infonned 

and  believes,  is  about  to  sell  and  dispose  of  the  same. 

lY.  That  the  defendant  is  insolvent,  and,  as  the  plaintiff  is 
informed  and  believes,  a  judgment  against  him  will  be  unavail- 
ing and  worthlese  if  he  is  suffered  to  sell  and  dispose  of  said 
goods. 

Wherefore  the  plaintiff  demands  judgment  against  the  de- 
fendant, for  the  sum  of   dollars,  with  interest 

thereon  from  the  said day  of ,  18. ., 

and  that  the  defendant  and  his  agents  be  enjoined  frmn  selling, 
disposing  of,  removing,  or  in  anywise  interfering  with  said 
goods  or  any  of  them,  until  such  judgment  be  fully  satined. 

i  0640.  To  r«*tndii  negotiation  of  bill  or  not*. 
Form  No.  647. 
[T1TLE.I 
The  plaintiff  complains,  and  allies: 
I  and  11.  [Allege  making  of  note,  as  in  form  No,  541,] 
III.  That  the  defendant  still  retains  said  note  in  his  posses- 
sion; and  though,  on  the day  of ,  18 . . , 

the  plaintiff  requested  him  to  deliver  it  up,  he  refused  so  to  do. 
Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  defendant  be  enjoined  from  negotiating,  tnma- 
ferring,  or  enforcing  the  same. 

2.  rHiat  it  be  delivered  up  and  canceled. 

3.  And  for  the  costs  of  this  action. 

{  2841.  CollMtioii  of  note.  Where  suit  is  pending  in  one 
court  on  a  note  of  defendant,  though  no  summons  has  been 
sercod  and  no  appearance  made,  he  can  not  bring  a  bill  in 
equity  in  another  court,  to  enjoin  the  collection  of  the  notp, 
or  to  cancel  it,  the  avennent  being  simply  that  he  has  a  good 
defense  to  the  note.**  An  ininnctjon  will  not  be  granted  to 
reetxain  the  collection  of  a  judgment  rendered  on  a  promisacHy 
MSmitb  V.  Sparrow,  IS  Oal.  S8& 
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note,  for  reaeons  which  were  known  and  should  have  been  inter- 
posed at-  a  defense  in  the  suit  on  the  note."'  Nor  will  an  in- 
junction be  granted  to  restrain  the  prosecution  of  a  suit  agaln.it 
an  indorver  where  the  note  has  been  paid  b;  the  maker;  as  such 
payment  can  be  set  up  in  def«ise  to  the  action."^ 

f  2841a.  To  rMtrain  oiforoemNit  of  judgment.  An  action 
will  lie  to  perpetually  enjoin  the  execution  of  a  justice's  judg- 
ment against  the  plaintiff  or  his  property,  where  the  complaint 
shows  that  the  judgment  was  obtained  by  fraud  practiced  upon 
the  plaintiff  by  the  attorneys  of  the  defendant,  who  wa»  plaintiff 
in  tiie  Justica's  Court,  with  the  assistance  of  the  justice,  and 
that  the  frsudulent  judgment  was  concealed  from  the  pluntiS, 
and  that  the  plaintiff  fiist  learned  that  it  had  been  entered 
against  him  after  the  time  for  appeal  had  expired,  and  that 
relief  had  been  sought  against  the  judgment  and  denied  in  the 
Justiee'3  Court.** 

i  2841b.  Fraudnlvat  oonT«7anc«.  Equity  will  enjoin  any 
transfer  of  a  debtor's  property,  made  with  intent  to-  defraud 
and  delay  bis  judgment  creditors,  or  to  give  a  portion  of  such 
creditors  a  preference  over  others.  But  such  power  in  the 
court  can  only  be  invoked  in  behalf  of  creditors  who  have  estab- 
lished their  claims  in  a  court  of  law,  and  will  not  be  exercised 
on  behalf  of  mere  creditors  at  large,  whose  claims  are  not  re- 
duced to  judgment.*"* 

f  2841c  Enjoining  eonstructloD  of  Mwer.  An  allegation  in 
a  complaint  to  enjoin  the  construction  of  a  sew^  by  a  city, 
which  states  that  "the  plaintiff  further  alleges  that  said  sewer 
can  be  constructed  in  the  center  of  said  street,  if  necessary, 
without  injuring  the  plaintiffs  property,  and  without  inter- 
fering with  the  operation  of  the  plaintiffs  said  street  railway," 
does  not  negative  the  presumption  that  the  city  was  proceeding 
in  such  a  manner  aa  not  unreasonably  to  interfere  with  the 
rights  of  the  plaintiff,  and  is  demnrrable  for  want  of  sufficimt 
facts."' 

■T  Beaodry  v.  Pelcb.  47  Cal.  188. 

ssWilllamB  v.  Stewart,  M  Ga.  668;  see.  also,  Chadwell  v.  Jordan, 
2  Tenn.  Ch.  635. 

»  Meniman  v.  Walton,  106  Cal.  408;  4S  Am.  St.  Rep.  50.  Bnjoln- 
Ine  enrorcemeot  of  JudKment  at  law.  See  Bice  v.  Tobias.  89  Ala. 
214:  Jolinpon  t.  ChrlRtlnD,  128  tl.  S.  374. 

100  Talbott  T.  Rajidall.  3  N'.  Mps.  226:  see  (  2777.  antt- 

101  epokanp  Street  Railway  Co.  v.  Spokane.  5  Wash.  St.  684. 
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I  2841d.  Injnnctioa  bond  ^  complaint  in  ftctlon  on.  In  an 
iustion  apoD  an  injunction  bond,  the  complaint  must  allege  the 
nonpayment  of  the  money  claimed  under  the  contract,  in  order 
to  etato  a  cauBe  of  action.  The  allegation  that  the  plaintiff 
hab  been  injured  and  damaged  in  a  certain  sum  by  reason  of 
the  iesuance  and  continuance  of  the  injunction  does  not  allege 
nonpayment  by  implication.'*" 

I  &841e.  Injunction— jurisdiction.  To  warrant  the  Supreme 
Court  of  Colorado  in  taking  jurisdiction  in  an  original  pro- 
ceeding by  injunction,  the  case  made  by  the  complaint  tnust 
not  only  show  equitable  ground  for  relief,  but  must  disclose 
a  question  involving  the  righte  or  franchisee  of  the  state  in  its 
sovereign  capacity;  that  is,  public  rights  or  interests  as  contra- 
distinguished from  matters  of  private  or  individual  concern.*''* 
In  California,  the  Superior  Court  can  not  enjoin  the  execution 
of  a  mandate  of  the  Supreme  Court.  The  order  of  the  Supreme 
Couri:  must  control,  and  any  conflicting  ordor  from  the  Sup«ior 
Court  must  be  diH^garded.'*** 

I  S841f.  The  •aine— disaolutlon  of.  When  the  complaint 
does  not  state  a  cause  of  action,  an  order  refusing  to  dissolve 
an  injunction  is  erroneous  for  that  reason.  And  if  facts  pw- 
taining  to  the  knowledge  of  the  d^endant,  which  are  essential 
to  the  cause  of  action,  are  alleged  upon  information  and  belief 
in  the  complaint,  and  are  positively  denied  under  oath  in  the 
answer,  the  injuDction  should  be  dissolved.^" 

I  8842.  Int«rplMideT. 

Form  No.  648. 
[TlTLK.1 
The  plaintiff  complains,  and  alleges: 

I.  That  before  the  making  of  the  claims  hereinafta-  men- 
tioned, one  A.  B.  deposited  with  the  plaintiff  [describe  the 
property]  for  [safe-keeping]. 

n.  That  the  defendant  C.  D.  claims  the  same  [under  an 
alleged  assignment  thereof  to  him  from  the  said  A.  B.] 

10a  CnrtlBB  T.  Bacbman.  84  Cal.  216. 

"M  People  v.  McCleee.  20  Col.  403.  To  same  efTect,  see  Attomej- 
General  v.  Railroad  Companlee,  35  Wis.  425;  State  v.  Cnuitngbam, 
83  Id.  00;  35  Am.  St.  Bep.  27. 

iMChnnR  v.  r,auniel8ter.  83  Cal.  384;  17  Am.  St  Rep.  281. 

if»  County  of  Yoha  v.  Cloke,  79  Cnl.  2?fl,  nisstriutlon  of  Injtmc- 
tlon  In  vacation.    See  Roberts  v.  Artbor.  IS  CoL  456. 
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III.  That  the  defendant  E.  F.  also  claims  the  same  [imder  an 
order  of  the  said  A.  B.,  transferring  the  same  to  himj. 

IV.  That  the  plaintiff  i^  ignorant  of  the  respective  rights  of 
the  liefendants. 

V.  That  he  has  no  claim  upon  tlie  said  property,  and  is  ready 
and  willing  to,  and  herehy  offers  to  deposit  the  same  in  court, 
or  to  deliver  the  same  to  suuh  persons  as  'the  court  shall  direct. 

VI.  That  this  action  is  not  brought  hy  collusion  with  either 
of  the  defendants. 

Wherefore  tiie  plaintiff  demands  judgment: 

1.  That  the  defendants  ho  restrained  by  injunction  from 
taking  any  proceeding  against  the  plaintiff  in  relation  thereto. 

2.  That  they  be  required  to  inteqilead  together  concerning 
their  elaims  to  the  said  property. 

3.  That  some  person  he  authorized  to  receive  the  said  prop- 
erty ]>ending  such  litigation. 

4.  That  upon  delivering  the  same  to  such  receiver  the  plain- 
tiff he  discharged  from  all  liability  to  either  of  the  defendants 
in  relation  thereto. 

5.  And  that  the  i)laintifT's  costs  be  paid  out  of  the  same."* 

I  2843.  By  tenant.  Where  a  tenant  finds  that  there  are 
claimants  to  the  property,  he  should  file  a  bill  of  interpleader, 
making  all  the  adverse  claimants  parties  thereto,  and  offer  to 
pay  the  rents  into  court  to  abide  the  ultimate  decision  of  the 

'""Tlie  alxive  form  la  from  Atilwtt's  Fornis,  No.  (Sm.  The  com- 
plaint or  bill  of  Interpleader  must  show  that  two  or  more  persons 
have  presenteil  clfllms  nKaltrnt  the  complalnnnt  for  the  same  tblQK: 
that  the  eomplalnant  has  no  beneflclii!  Interest  In  the  thing  claimed; 
that  he  eon  not  determine  without  hazard  to  hiniHelt  to  which  of 
the  peverni  claimants  the  thing  heloDKs:  and  that  there  Is  no 
coliiiflion  with  any  of  the  defendants.  North  PaclQc  Lumber  Oo. 
V.  I-ansr.  28  Orett.  246. 

lOT  McDevltt  T.  Sullivan,  B  Cal.  C92. 
VoL  n  — 47 


CHAPTER  VI. 

SPECIFIC  PERFORMANCE. 

§  8844.  PuTchaser  against  vendor. 

Form  No.  649. 
[Title.] 
The  jilaintifl  complains,  and  alleges: 

I.  That  the  defendant  was,  on  or  before  the day  of 

,  18. .,  seised  and  possessed  of  a  certain  tract  uf 

lajid,  Bittiated  in ,  and  bounded  and  described  us 

follows,  to-wit  [describe  land]. 

II.  That  on  said  day  the  plaintiff  and  said  defendant  entered 
into  a  written  contract  of  leaee,  whereby  said  defendant  did 
grant,  demise,  and  to  farm  let  said  txaet  of  Ifvnd  to  this  plaintiff 
for  the  term  of years  thereafter,  to  be  fully  com- 
pleted and  ended,  in  consideration  of  the  sum  of 

dollars,  monthly  rent  of  said  premises,  to  be  paid  therefor  bj 
the  plaintiff  to  said  defendant. 

III.  That  in  and  by  said  contract  of  lease,  and  as  a  part 
thereof,  it  was  further  covenanted  and  agreed  thnt  the  plaintiff 
should  have  the  privilege  of  purchasing  said  lot  or  tract  of 
land,  on  or  before  the  expiration  of  said  lease,  for  the  sura  of 

dollars,  in  gold  coin  of  the  United  States,  which 

said  covenant  or  agreement  in  said  lease  contained,  and  as  part 
thereof  as  aforesaid.,  is  as  follows  [insert  copy  of  covenant]. 

IV.  That  the  plaintiff,  upon  the  execution  and  delivery  of 
said  lease,  entered  into  and  was  in  the  sole  possession  thereof 
np  to  the  present  time,  and  is  now  in  possession  thereof,  and 
during  said  time  he  has  made  valuable  improvements  thereon. 
to-wit.  the  value  of dollars. 

V.  And  the  plaintiff  further  allcfies  that  he  duly  performed 
all  the  conditions  of  said  lease  on  his  part  tn  he  performed,  and 

on  the day  of   ,  18. ..  which  day  was 

previous  to  the  ospirntinn  of  said  leasic.  the  plaintiff  tendered 

to  said  defendant  the  snm  of dollars,  in  gold  coin 

of  the  United  States,  and  demanded  from  him  a  conveynneo  of 
said  premises,  and  rc<inepted  him  specifically  to  perform  his  said 
covenant  or  agreement  to  convey  to  him  said  tract  or  lot  of 
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land,  but  that  he  refused  and  ever  since  has  refused,  and  atill 
refuses  so  to  do. 

VI,  And  plaintiff  avers  that  ever  since  said  tender  made  as 

aforesaid,  to-wit,  on  the day  of ,  18. ., 

he  lias  remained  and  stOl  is  ready  and  willing  t*  pay  to  the 
defendant  the  said  sum  of dollars  in  gold  coin  afore- 
said, and  now  brings  the  same  into  this  court  for  that  purpose 
and  has  always  been  and  now  is  ready  and  willing  to  receive 
a  conveyance  of  said  premises^ 

VII.  And  plaintiff  avers  that  by  reason  of  the  breach  of  the 
covenant  to  convey  on  the  part  of  the  defendant  hereinbefore 
set  out,  and  of  his  failure  to  specifically  perform  the  same, 

plaintiff  has  suffered  damages  in  the  sum  of    

dollars. 

Wlierefore  the  plaintiff  demands  judgment: 

1.  That  the  said  covenant  so  made  between  the  plaintiff  and 
defemiiint  hereinbefore  set  out,  mtiy  be  specifically  performed, 
and  tliat  t^aid  defendant  be  adjudged  to  sell  and  convey  the 
Baid  jiremii^s  to  the  plaintiff,  aad  t«  execute  a  good  and  sufR- 
cit'nt  doc'd  thereof  to  him,  on  payment  by  the  said  plaintiff 
of  the  amount  of  the  purchase  money  aforesaid. 

2.  That  the  said  defendant  be  adjudged  to  iccount  and  pay 
to  the  plaintiff  the  damages  he  has  sustained  in  such  event,  to- 
wit,  the  sum  of   dollars,  or  for  such  other  or 

further  relief  as  to  the  conrt  may  seem  just.' 

f  2846-  The  samt  —  short  form. 

Fffrm  No.  6S0. 
[Title.] 

The  plaintiff  complains,  and  alleges: 

T.  That  on  the   day  of   ,  18...  the 

defemlnnt  was  seised  in  fee  simple  of  certain  real  property, 
described  in  the  agreement  hereinafter  mentioned. 

TT.  That  on  the  same  day  the  plaintiff  and  defendant  entered 
into  an  agreement  under  their  hands  and  seals,  whereby  the 
plaintiff  agreed  to  buy,  and  defendant  agreed  to  sell,  the  prop- 
erty described  in  the  agreement,  of  which  the  following  is  a 
ropy  [copy  agreement]. 

in.  That  on  the day  of ,  18. .,  the 

plaintiff  tendered  dollars  to  the  defendant,  and 

>  For  the  proTlslonfi  of  the  Cflllfornfa  Civil  Code  on  the  subject 
of  specific  iK-rf(HiDaiice,  see  H  3384-3395,  and  also,  t  3402, 


g  2846  FORMS  OS  COMPLAINTS.      '         372 

demanded  a  conreya&ce  of  the  said  property.  [It  other  coa- 
ditiooB  were  imposed  upon  plaintift,  aver  performance,  or  offer 
to  perform.] 

IV.  That  the  defendant  has  not  executed  such  conveyanee. 

V.  That  the  plaintiff  is  still  ready  and  willing  to  pay  the 
purchase  money  of  the  said  property  to  the  defendant 

Wherefore  plaintiff  demands  judgment: 

1.  That  the  defendant  execute  to  the  plaintiff  a  sufficient 
c»nveyance  of  the  said  propMty  [following  the  terms  of  Ihn 
agreement]. 

3.  For dollars  damage  for  withholding  the  same. 

I  £846.  PorolutHr    agninat    «xeeator     or    Administrator     of 

Form  No.  6$!. 
[TiTLB.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the day  of   ,  18..,  one 

John  Doe  was  the  owner  of  that  certain  tract  of  land,  situated 
in  ,  and  bounded  and  described  as  follows  [de- 
scribe land]. 

II.  That  on  said  day  the  said  John  Doe  made,  executed  itud 
delivered  to  plaintiff  an  instrument  in  writiiip:  for  the  sak'  of 
said  land,  of  which  the  following  is  a  copy  [f-ct  out  agreement]. 

III.  That  the  sum  of dollars,  as  s^et  forth  and 

mentioned  in  said  instrument,  was  and  is  a  just,  fair,  and 
adequate  consideration  and  price  for  the  laml  thei'eiu  described. 

IV.  That,  under  and  by  virtue  of  said  agreenient,  and  with 
the  knowledge  and  consent  of  said  John  Doe,  |>laintiff  entered 
into  the  possession  of  said  land,  and  made  valmible  improve- 
ments thereon,  aggregating  in  value  the  sum  uf 

dollars;  and  that  ever  since  the day  of , 

18. .,  the  plaintiff  has  been  and  is  now  in  the  actual  possession 
of  said  land  and  improvemaots. 

V.  [Allege  death  of  vendor,  and  the  appointment  of  the 
defendant  administrator  or  executor.] 

VI.  That,  at  the  time  of  the  death  of  said  John  Doe.  the 
purchase  money  for  the  said  land  had  not  become  due  or 
payable  under  the  terms  of  said  instrument. 

VII.  That  on  the day  of 18...  the 

plaintiff  tendered  to  said  administrator  [or  eiiecutor]  the  full 


373 


SPECIFIC    PEBFOBMANCS. 


tiniount  of  the  purchase  price  for  said  l&nd,  and  demanded  of 
him  the  exocuboQ  and  deJiveiy  to  plaintiff  of  a  good  and  auffi- 
cient  deed  to  said  land,  but  that  said  adminiBtrator  [or  execu- 
torj  declined  and  refused,  and  etill  does  decline  and  refuse  bo 
to  do. 

VIII.  That  on  the day  of ,  18..,  and 

while  proceedings  were  pending   in    the    Superior    Court  of 

county,  for  the  settlement  of  the  estate  of  said 

John  Doe,  deceased,  plaintiff  filed  in  and  presented  to  said 
Superior  Court  his  veri&ed  petition  for  an  order  of  said  court, 
aathori2iDg  and  requiring  said  administrator  [or  executor]  to 
execute  a  conveyance  of  said  land  to  plaintiff,  in  accordance 
with  the  terms  of  said  written  instrument. 

IX.  That  thereafter,  on  the day  of 

18. .,  the  said  petition  came  on  for  hearing  by  said  Superior 

Court,  and  thereafter,  on  the day  of  , 

18. .,  the  said  court  rendered  its  decision,  and  did  then  and 
there  dismise  without  pr^udice  plaintiff's  said  petition  and  all 
proceedings  thereunder. 

X.  That  the  defendant  Mary  Doe  is  a  widow,  and  the  de- 
fendants James  Doe  and  Charles  Doe  are  the  children  of  the 
said  John  Doe,  deceased,  and  are,  as  plaintiff  iB  informed  and 
believes,  necessary  parties  to  a  full  determination  of  the  matters 
herein  set  forth. 

XI.  That  the  plaintiff  has  pwformed  all  the  terms  and"  con- 
ditions of  said  agreement  on  his  part,  and  has  been  always 
ready  and  willing  to  pay  said  purchase  price,  and  is  now  ready 
and  willing,  upon  the  order  of  this  court,  to  pay  into  court  the 
amount  due  to  the  estate  of  John  Doe,  deceased,  therefor,  upon 
tlie  execution  and  delivery  by  defendants  of  a  good  and  suffi- 
cient deed  of  said  land.  Wherefore  plaintiff  prays,  that  on 
the  payment  of  the  amount  due  as  the  purchase  money  of  the 
said  piece  and  parcel  of  land,  or  the  deposit  of  said  amount  in 
court  by  plaintiff,  defendants  be  directed  and  required  to  make, 
execute,  and  deliver  to  plaintiff  a  good  and  sufficient  deed  of 
the  same;  and  that  in  the  event  of  their  neglect  or  failure  to 
to  do  within  a  time  to  be  fixed  by  the  court,  then  that  the 
clerk  thereof,  acting  in  the  capacity  of  a  master  in  chancery, 
lif  appointed,  authorized,  and  directed  by  the  court  to  make, 
execute,  an3  deliver  said  deed  to  plaintiff.' 

s  Tbls  form  was  approved  In  Hall  t.  Rice.  04  Cal.  448, 
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I  11847.  Ad«qiut*  niUti — pTMumpUons.  It  is  to  be  pro- 
BUmed  tliat  the  breftch  of  an  agreement  to  transfer  real  prop- 
erty can  not  be  adequately  relieved  by  pecuniary  comp^isatioii, 
and  that  the  breach  of  an  agreement  to  transfer  personal  prop- 
erty can  be  tbus  relieved,'  A  party  seeking  specific  perform- 
ance of  a  contract  for  the  sale  of  personal  property  must  state 
in  his  complaint,  the  peculiar  facts  upon  which  he  relies  to 
take  his  case  out  of  the  general  rule  that  such  contracts  will  not 
be  specifically  enforced.* 

g  2848.  Award  —  wli«>i  specifically  uif orcwL  Courts  of  equity 
may  enforce  a  specific  performance  of  an  award  respecting 
real  estate.'*  But  specific  performance  of  a  mere  agreement 
to  submit  to  arbitration  will  not  be  decreed.*  While  a  court 
will  not  decree  specific  performance  of  agreement  to  appoint 
arbitrators  or  appraisers  to  fix  the  value  at  which  property  is 
to  be  sold,  yet  where  there  has  been  an  acquiescence  in  tbe 
agreement,  or  such  part  performance  that  it  would  be  inequi- 
table not  to  enforce  the  execution  of  such  provision,  the  court 
will  ascertain  what  is  the  fair  value.' 

I  2848.  Collataral  aocttrity  ^  airroein«nt  for,  wb<o  suforcad. 
Specific  execution  of  an  agreement  to  give  collateral  security 
may  be  decreed.^  Special  rules  are  applicable  to  commutative 
contracts  in  Louisiana.* 

{  28S0.  Condltloiua  contract.  C.  agreed  in  writiitg  to  con- 
vey to  F.  an  undivided  interest  in  a  mining  claim,  upon  the 
fulfillment  of  certain  specified  conditions  to  be  thereafter  per- 
formed by  F.,  and  let  P.  into  possession.  Thereafter  on  the 
failure  of  C.  to  convey  as  stipolated,  F.,  who  was  at  the  time 
out  of  possession,  brought  ejectment  in  the  usual  form  to  re- 
cover the  same;  it  was  held  that  egectment  would  not  lie,  but 
that  the  appropriate  remedy  of  P.  was  by  action  for  specific 

»Ca].  Civil  Code,  i  XiSl. 

•  Senter  v.  Davis,  38  Cal.  450. 

B  McNeil  V.  Mage^,  a  Mason,  244. 

•  Tobey  V.  County  or  Bristol,  3  Story  C.  C  800. 

T  Jerem.  Eq.  442;  Dunnell  v.  Keteltas,  16  Abb.  Pr.  20&;  KelBi>  T. 
Kelly.  1  Daly,  419. 

BBuxton  V.  Lfater,  3  Atfe.  383:  2  Com.  Dig.  S40:  Boblnsoo  r. 
Csthcart.  t  Oranoh  C.  C.  580. 

•  See  Hyde  v.  Booraem,  16  Pet  160. 
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j^erformance,  and  as  Incid^ital  tIi^?eto,  a  delivery  of  poBses- 
tiion."*  If  one  who  has  agreed  to  conrej  lands  with  leleaae  of 
Jower  is  unable  to  procure  a  release  of  dower,  the  purchase-  is 
entitled  to  a  conveyance  without  such  release  of  dower,  with 
an  abatement  from  the  purchase  money  of  the  wife's  interest 
at  the  time  of  the  conveyanca" 

{  2851.  Conditloiia  precedent.     An    instrument    purporting 

to  be  a  grant  of  real  property,  to  take  effect  upon  condition 
jirecedent,  passes  the  estate  upon  performance  of  the  condition..'' 
Notice  by  one  i>arty  that  he  will  not  perform  entitles  the  other 
to  I'Dforce  performance  without  offering  to  perform  on  his  part." 
Impossible  and  unlawful  conditions  are  void.'^  Conditions  in- 
volving a  forfeiture  must  be  strictly  construed  against  one  for 
whose  benefit  it  is  created.'"  Where  lie  purehasCT  covenants 
to  pay  the  purcliase  money,  and  the  vendor  covenants  to  convey 
at  the  time  of  payment,  the  contract  is  mutual  and  dependent, 
and  neither  can  sue  without  averring  performance,  or  an  offer 
to  perform.'*  WTiere  the  purchase  money  is  payable  in  install- 
ments and  tlie  conveyance  to  be  executed  on  the  laat  day  of 
payment,  or  on  payment  of  the  whole  price,  or  at  any  previous 
flay,  the  covenants  to  pay  the  sums  falling  due  before  the 
execution  of  tlio  conveyance  are  independent  covenants."  But 
those  falling  diie  after  the  day  for  execution  of  the  conveyance 
are  dependent,'* 

i  2852.  Contract  must  be  certain.  The  performance  of  a 
contract  must  be  decreed  according  to  its  terms."  And  spe- 
cific performance  will  not  be  decreed  unless  the  tenna  of  the 

10  Felger  v.  Coward.  35  Cal.  650. 

11  navls  y.  Parker,  14  Allen.  M;  see  Hawralty  v.  Warren,  3  C.  B. 
Green,  124. 

lacal.  Civil  Code,  I  1110. 

IS  Id.,  S  1440. 

14  I^.,  {  1441. 

IB  Id.,  i  1442. 

i«  Hill  V.  GrlKsby,  35  Cal.  flB6. 

"Id. 

iBB<>an  V.  Atwater,  4  Conn.  3;  10  Am.  Dec.  91;  2  Smith's  Lead. 
Caa.,  note  to  Cutter  v.  PoweU.  p.  22:  Hill  v.  Grtgsby.  35  Cal.  666; 
Rourko  T.  McLBUKlllln,  38  Id.  196. 

le  Hepburn  v.  Dunlop,  1  Wheat.  179;  Bowen  v.  Waters,  2  Patne, 
1;  Oakley  v.  Ballard,  Hempst.  475. 
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contract  are  clear,  definite  and  positive.™    Courts  of  eijiiit; 
will  not  attempt  to  eoiorce  vague  and  ehadowy  claims." 

I  S863.  Contract  mtut  be  complete.  Specific  performance 
will  not  be  decreed  if  it  be  doubtful  whether  an  agreement  has 
been  concluded,  especially  if  the  party  has  done  nothing  un- 
der it.» 

I  0854.  Contract  mujt  b«  mutukl.  Neither  party  to  an  obli- 
gation can  be  compelled  specifically  to  perform  it  uniees  the 
other  party  thereto  has  performed,  or  is  compellable  specifically 
to  perform,  everything  to  which  the  former  is  entitled  under 
the  same  obligation,  either  completely  or  nearly  so,  together 
with  full  compensation  for  any  want  of  entire  performance.^ 
A  contract  to  be  obligatory  on  either  party  must  be  mutual 
and  reciprocal.^  Performance  will  not  be  decreed  where  only 
a  part  of  the  vwidors  are  bound  for  the  title,  and  there  is  a 
want  of  mutuality.*"  But  the  contract  becomes  mutual  by  the 
act  of  filing  the  complaint  where  the  action  is  brought  against 
the  one  who  signs  the  memorandum.^  It  is  not  necessary  that 
the  written  agreement  should  be  signed  by  the  party  seeking 
to  enforce  it.  If  the  agreement  is  certain,  fair,  and  just  in  all 
its  parts,  and  signed  by  the  party  sought  to  be  charged,  that  is 
sufficient;  the  want  of  mutuality  is  no  objection  tfl  its  enfwce- 

ao  Kendall  v.  Almy,  2  Sumn.  278:  Agard  v.  Valencia.  89  Cal.  202; 
EaAton  T.  Mllllngton,  105  Id.  40;  Talmadge  v.  Ratlroed  Co..  101  Id. 
867. 

K  Doe  V.  Cnlverwell,  35  Cal.  291;  and  see  Wakeham  v.  Barker, 
82  Id.  46.  A  pleading:  which  seeks  a  speclflc  performance  Is  sub- 
ject to  a  special  demurrer  as  being  Indefinite,  ambiguous,  and 
uncertain,  it  It  does  not  allege  how  or  when  conveyance  of  title 
was  to  be  made,  or  how  the  deferred  payments  were  to  be  evi- 
denced or  Becured,  or  what  were  the  jweclse  terms  of  an  agreement 
as  to  the  assuniptlon  of  mm'tgagea.    Smith  v.  Taylor,  82  Cal.  533- 

M  Carr  v.  Duval.  14  Pet.  77. 

M  Cal.  Civil  Code,  i  8386. 

»Doe  V.  Culverwell.  35  Cal.  291;  Warren  v.  Coet^lo,  100  Uo. 
888;  32  Am.  St.  Rep.  068;  IrMi  Age  Co.  v.  Telegraph  Co.,  83  Ala. 
408;  S  Am.  St.  Bep.  758:  Banbury  v.  Arnold.  91  Gal.  606;  Smith  v. 
Taylor,  82  Id.  533:  E^aston  v.  Mtlllngton,  105  Id.  4». 

»  Benedict  v.  Lynch,  1  Johns.  Ch.  370;  7  Am.  Dec,  484;  Bronaon 
V.  Cahlll.  4  McLean,  10. 

MSee  Oraat  v.  Johnson.  5  N.  T.  246;  Joseph  v.  Holt,  37  Cal.  260; 
Rogers  v.  Saunders,  16  Me.  92;  3.'^  Am,  Dec.  635;  Ooleman  T.  Dpcot, 
6  VIner.  527;  Owen  v.  Davles,  1  Tea.  Sen.  82. 
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ment."  It  is  of  no  consequence  if  the  note  or  memorandum 
purports  to  be  in  the  language  of  the  vendor  or  the  vendee,  or 
both.  If  it  purports  to  be  in  the  language  of  the  vendee,  it  is 
noiie  tlie  less  a  note  or  memorandum  stating  the  names  of  the 
parties,  aod  expressing  the  consideration.  By  subscribing  such 
a  note  or  memorandum,  the  vendor  vouches  for  the  truth  of  the 
facta  therein  stated,  and  if  need  be  adopts  it  as  his  own."  It 
thereupon  ceases  to  be  the  separate  statement  of  the  vendee, 
and  becomes  the  joint  act  of  both.**  An  ex  parte  or  unilateral 
statement  or  proposition  will  not  raise  a  contract;  but  such  a 
meinoraiidum  is  not  such  a  unilateral  statement,  since  it  is  but 
a  statement  of  what  has  already  transpired  by  one  party,  shown 
by  him  expre^^sly,  and  by  the  other,  by  implication  and  assent 
to;  by  the  latter,  by  the  act  of  subscribing  his  name.^  It  is  a 
statement  as  evidence  of  a  contract  already  made  and  not  a 
mere  proposition  to  sell  or  buy;  a  mere  memorandum  to  satisfy 
the  Statute  of  Frauds,  and  it  is  sufhcient  for  that  purpose,  for 
it  shows  a  sale  and  the  parties  to  it,  expresses  the  consideration, 
and  is  suliscribed  by  both  parties.*'  If  the  language  of  the  note 
should  be,  H.  has  purchased  from  J.,  it  would  include  the 
statement  of  both  a  purchase  by  H.  and  a  sale  by  J.,  since  the 
expression,  I  (H.)  have  purchased  from  J.,  includes  the  equiva- 
lent expression,  J,  has  sold  to  me  (H.).^  A  party  who  has 
signed  a  written  contract  may  be  compelled  specifically  to  per- 
form it,  though. the  other  partly  has  not  signed  it,  if  the  latter 
has  performed  or  offers  to  perform  it  on  his  part,  and  the  case 
is  otherwise  proper  for  enforcing  specific  performance." 

^  2  Story's  Eq.  Jur.,  f  736;  /n  re  Hunter,  1  Edw.  Ch.  1;  Wright  v. 
Hart,  IC  Wemi.  460;  30  Am.  Dec.  103;  White  v.  Schuyler,  1  Abb. 
Pr.  IN.  S.)  300;  S.  C,  31  How.  Pr.  38;  Vassault  v.  Edwards.  43  Oal. 
4.'W;  Borel  v.  Mead,  1  Weet  Coast  Rep.  614. 

38  Josepb  V.  Holt,  87  Cal.  200: 

»ld. 

sold. 

SI  Id. 

said. 

B3  Cal.  Civil  Code,  I  3386;  see,  also,  Ballard  v.  Oarr,  4S  Oal.  74. 
Id  some  Jurisdlcttons  optional  coDtracts  are  declared  to  be  sp«- 
ciflpslly  pnfonlble.  House  v.  Jackson,  24  OreR.  89:  Morrlil  v. 
Krenion,  77  ChI.  114;  Watts  V.  Kellar,  56  Fed.  Rep.  1.  A  bond 
to  convey  n  mine,  upon  the  payment  of  a  certain  sum  ot  money, 
will  he  Bpeclflcally  enforced  notwithstanding  It  Is  nnllateral,  and 
planed  only  by  the  party  to  be  charged.  Borel  v.  Mead,  3  N.  Mez. 
84. 


^^ 
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i  aSfiS.  Contrut  most  be  reajonabl^.       Specific  performance 

will  not  be  enforced  where  the  contract  is  imreason^le,  or 
where  from  surprise  it  is  inequitable  to  enforce  its  execu- 
tion;" or  where  the  contract  is  une  of  great  hardship.*  Mere 
excess  of  price  over  value,^^  or  mere  inadequacy  of  price,  does 
not  furnish  cause  for  dismissal  of  the  bill." 

i  2866.  Contract  to  release  mort^a^.  A  pari:y  who  is  enti- 
tled to  a  spec-iiic  execution  of  an  agreement  to  release  the  land 
from  tiie  lien  of  a  mortgage  may  maintiun  a  suit  for  that  pur- 
pose, notwithstanding  before  the  filing  of  the  bill  he  had  con- 
veyed away  the  land,  such  conveyaflce  being  with  warranty.** 
An  agreement  that  the  holder  of  a  second  mortgage  should 
foreclose  his  mortgage,  and  if  he  should  buy  at  tiie  forecloeure, 
pay  a  sum  on  account  of  the  first  mortgage,  may  be  enforced." 

t  2857.  Contract  to  transfer  stock.        The      agreement      to 

transfer  stock  may  be  enforced  where  the  contract  to  convey 
is  clear,  and  the  uncertain  vnJue  of  the  stock  renders  it  difficult 
to  do  justice  by  an  award  of  damages.*" 

S  28SS.  Conatmctlon  of  contracts  —  ttma.  It  is  impossible 
to  prescribe  any  general  and  uniform  rule  by  which  the  que»- 
tion  whether  the  time  within  which  an  act  is  to  be  performed 
is  of  the  essence  of  the  agreement,  but  each  case  must  be 
decided  upon  its  own  circumstances.*'     The  general  rule  of 

M  Oal.  Civil  Code,  {  3301,  subd.  2;  BoweD  v.  Waters,  2  Paln«,  1; 
Tbompeon  v.  Todd,  1  Pet.  C.  C.  380;  Surget  v.  Byers.  Bempst.  TIB; 
Agnrd  v.  Valencia,  38  CiU.  292, 

UKlng  V.  Uamllton,  4  Pet.  311;  Datz  v.  PhlUlps,  137  Penn.  Bt. 
203;  21  Am.  St.  Rep.  864. 

MCattiL'Brt  V.  Koblneou,  5  Pet  264;  2  Brock,  Marsh.  180. 

n  Erwln  v.  Parbam,  12  How.  1&7;  but  see  Civil  Code,  I  3381, 
Bubd.  1.  In  what  eases  apeclftc  performance  may  be  enforced, 
see  Pennsylvania  Coal  Co.  v.  Delaware  &  Hudson  Canal  Co.,  31 
N.  y.  SI:  Brack  V.  Tucker,  42  Cal.  347. 

SHMallns  v.  Brown,  4  N.  Y.  403;  Bennett  v.  Abtams,  41  Barb. 
619. 

SB  Llvlntrston  v.  PalDter,  19  Abb.  Pt.  28;  28  How.  Pr.  517:  4S 
Barb.  270;  see,  also.  Mcl.allen  v.  Jones.  20  N.  Y.  162. 

■wPblllliiB  V.  Berger.  2  Barb.  600;  2  Story's  Eq..  {|  716.  718; 
White  V.  Schuyler,  1  Abb.  Pr.  (N.  8.)  3110;  31  How.  Pr.  38;  CTark  v. 
Flint,  22  Pick.  231;  33  Am.  Dpc,  733;  Leach  v.  Forbes,  11  Gray. 
BOfi;  71  Am.  Dec  732;  Todd  v.  Taft,  7  Allen,  871. 

«i  Steele  v.  Branch,  40  Cal.  4. 
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■equity  is  that  time  is  not  of  the  essence  of  the  contract.**  Tiua, 
under  an  agreement  for  the  sale  of  land,  by  which  the  purchase 
price  was  to  be  paid  from  "  time  to  time  as  the  vendee  earned 
it,"  time  is  not  of  the  essence  of  the  agreement,  and  a  failure  to 
make  payments  as  the  same  were  earned  will  not  defeat  the 
vendee's  right  to  a  specific  performance  when  the  vendor  ac- 
quieeced  in  the  delay.** 

i  2869.  CoTenAnt  to  renew.  A  COUrt  of  equity  can  compel 
the  specific  performance  of  an  absolute  covenant  to  renew  a 
lease,  at  a  rrait  to  be  fixed  by  arbitrators.**  On  a  lease  from 
W.  to  JI.  was  indorsed,  "  that  at  the  expiration  of  the  said  term, 
H.  shall  have  the  privilege  of  purchasing  the  whole  of  said 
premtseB,"  at  a  fixed  price.  H.  In^ught  a  bill  demanding  a 
marketable  title.  W.'s  wife  refused  to  join  in  the  conveyance, 
but  no  conclusion  with  her  husband  wsa  shown;  it  was  held 
that  W.  was  not  bound  to  indemnify  H.  against  his  wife's  claim, 
and  specific  performance  was  refused."  Where  a  lease  gives 
the  lessee  the  privilege  of  purchasing  the  land  on  certain  terms, 
the  privilege  is  limited  to  the  whole  land,  and  the  lessee,  or 
a  purchaser  from  him  of  a  portion  of  the  land,  can  not  claim  the 
right  to  buy  that  portion.** 

i  2860.  Demand.  It  is  held  that  a  reasonable  time  must  be 
given  aft«r  a  demand  to  prepare  a  deed,  and  by  the  allegation 
of  a  second  demand  the  reasonable  time  may  be  shown.*^  But 
if  the  vendor  on  the  first  demand  positively  refuses,  no  further 
demand  is  necessary.**    In  an  action  for  the  specific  perform- 

43  Id.;  see  Grey  v.  Tubba,  43  Cal.  358;  Vaeeault  t.  Edwards.  Id. 
458;  Hearat  v.  Pujol,  44  Id.  S30;  see.  also,  Cal.  Civil  Code,  H  1490- 
1492,  1607. 

«  Day  V,  Cohn,  65  Cal.  B08.  Time  Is  deemed  of  the  essence  of 
the  contract,  when.  See  Cleary  v.  Polger,  M  Id.  316;  18  Am.  St. 
Rep.  187;  Requa  v.  Snow,  76  Cal.  B90. 

M  Johnson  v.  Conger,  14  Abb.  Pr.  19B. 

«Hawralty  t.  Warren,  18  N.  J.  E(|.  124;  90  Am.  Dec.  613. 

«  Hitchcock  v.  Page,  14  Cal.  440;  see,  as  to  effect  of  such  & 
covenant,  De  Rutte  v.  Mnldrow,  l(t  id.  505. 

*T  Lntweller  v.  Llnnell,  12  Barb,  512;  Connelly  v.  Pierce,  7  Wend. 
130;  Fuller  v.  Hubbard.  6  Cow.  17;  16  Am.  Dec.  423. 

*8Carpentler  T.  Brown,  6  Bart).  147;  DrlgRS  v.  Dwight,  17  Wend. 
71;  31  Am.  Dec.  283.  Demand  nf  conTeyance.  See  Lcliln  v.  Hazard, 
Ki  Cal.  58.  As  a  general  rule,  n  rtpmnnd  In  neceBsnry  before  suit 
to  enforce  the  specific  performance  ot  a  contract  to  convey  real 
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ance  of  a  trust,  by  the  execution  of  a  deed,  a  demand  therefor 
before  Buit  is  only  material  as  affecting  costs. *^ 

{  2881.  Sapartore  from  contract.  Trivial  departures  from 
the  contract  will  not  affect  the  right  to  enforcement  of  a  specific 
performance.** 

i  2662.  Grantor  to  prepare  deed.  It  is  the  duty  of  the  gran- 
tor to  prepare,  execute,  and  deliver  the  deed;  the  grantee  need 
do  no  more  than  tender  the  purchase  money."' 

S  2863.  Gold  and  silver  coin.  A  contract  to  j>ay  money  in 
gold  and  silver  coin  lan  not  he  specially  enforced,  nor  can  any 
other  damages  be  recovered  upon  its  breach,  except  interest.'^ 
Ho  of  an  award  to  pay  in  gold  coin.'*  The  rule  is  different  in 
California  if  the  memorandum  provides  for  payment  in  gold 
and  silver  coin  Where  a  party  who  has  executed  a  deed  to 
lands  to  secure  the  performance  of  his  agreement,  not  in  writ- 
ing, as  to  pay  a  certain  sum  of  money  in  gold  coin,  and  who 
seeks  the  aid  of  a  court  of  equity  to  have  the  deed  declared  a 
mortgage,  and  to  be  permitted  to  redeem  and  have  a  convey- 
ance of  the  land,  ought  to  be  held  to  a  full  compliance  with  the 
terms  of  the  agreement  as  a  condition  precedent  to  the  con- 
veyance, and  this  by  no  construction  of  the  specific  Contract 
Act,  but  hy  the  application  of  the  maxim  that  "  he  who  seeks 
equity  should  do  equity."** 

t  2S64.  Imposing  terms.     When  it  would  be  nnconscientious 

to  enforce  a  specific  performance  according  to  the  letter,  it  may 
bo  refused,  unless  the  complainant  will  comply  with  certain 
modifications.*" 

estate,  but  where  the  contract  hns  bpen  rp.pudlatp(i.  or  performance 
rpfused,  or  notice  Klvea  of  a  determination  not  to  perform,  a 
demand  is  not  necPBRary.    Bnrnn  v.  Fox,  113  Ind.  305. 

« .Tones  v.  City  of  Pptnluma,  3(t  Cal.  230. 

MSecombe  v.  SIppIp,  20  How.  ft4. 

51  MoTftnn  V.  StpamH,  40  Cnl.  434. 

sawilBon  T.  Morgan,  1  Ahb.  Pr.  CS.  S.)  174;  S.  C,  30  How.  Pr. 

M  Howe  T.  NlekerBon.  14  Allen.  400:  see  Tuffta  t.  Dymouth  Gold 
MlnlnR  Co.,  Id.  407. 
M  Cowing  T.  RoReni.  34  Cal.  fM8. 
M  MecLanicB'  Bank  of  Alexandria  v.  Lynn,  1  Pet.  37B. 
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f  2866.  Inability  to  make  titl«.  Where  the  veodor  could 
not  make  a  good  title,  he  can  not  enforce  the  specific  perform- 
ance of  the  contract  by  the  vendee."*  And  his  ability  to  make 
title  must  be  untjuestionable.'^  And  the  title  must  be  to  all  the 
lands  embraced  in  the  contract.^  But  where  there  is  simply  a 
deficiency  in  quantity,  a  specific  performance  may  be  decreed 
upon  the  principle  of  compenaation.'" 

I  2866.  Jorladictlon.  A  bill  quia  timet,  and  to  enforce  the 
epecific  execution  of  an  agreement,  lies  only  where  there  is  no 
adequate  remedy  at  law.  But  where  the  damages  resulting  from 
a  breach  of  such  agreement  are  susceptible  of  precise  admeasure- 
ment, equity  will  not  take  jurisdiction  unless  there  are  some  pe- 
culiar equitable  circumstances.*"  The  execution  of  a  contract 
fairly  and  legally  entered  into  is  one  of  the  peculiar  branches  of 
equity  jurisdictioni  and  a  court  of  equity  will  compel  a  delin- 
quent party  to  perform  the  agreement  according  to  its  terms  and 
the  manifest  intention  of  the  parties.*'  And  the  jurisdiction 
having  once  attached,  the  court  will  go  on  and  do  complete  jus- 
tice.** But  a  specific  performance  of  a  contract  respecting  a  cha- 
tel  will  not  be  enforced  in  equity,  unleee  it  clearly  appears  that 
there  is  no  adequate  remedy  at  law.**  Specific  performance 
will  be  decreed  whenever  the  parties,  or  the  subject-matter,  or 
so  much  thereof  aa  is  sufficient  to  enable  the  court  to  enforce 

MStevenaMi  v.  Buxton,  15  Abb.  Pr.  SS2;  Morgan  t.  Morgan, 
2  Wbeat  200;  Watts  t.  Waddle,  6  Pet.  3SB:  afflrmlag  1  McLean. 
200;  and  see  Turner  t.  McDonald,  78  Cal.  177:  9  Am.  St.  Bep.  189; 
Vought  V.  Williams.  120  N.  Y.  2B3:  17  Am.  St.  Rep.  634. 

Bi  Gamett  t.  Bacon,  2  Brock.  Marsh.  185. 

M  Hepburn  v.  Auld,  5  Cranch.  262;  Sohter  v.  Williams,  1  Curtis 
C.  C.  479. 

»  Hepburn  t.  Auld,  5  Crancti,  262.  As  to  where  there  la  an 
excess  of  land,  see  King  T.  Hamilton,  4  Pet  311. 

•0  White  T.  Pratt.  13  Cal.  525. 

■I  Hunt  T.  Rousmanlere,  1  Pet  1. 

MCathcart  v.  Robinson.  R  Pet  264;  Clarke  t.  White,  12  Id.  178. 
Tlie  fact  that  In  on  action  for  ttie  specific  performance  of  a  con- 
tract to  coDTey  land,  tbe  coinplalnt  contains  an  Hltcmatlre  prayer 
for  damages  in  case  perforniancp  con  not  be  had.  will  not  deprive 
n  court  of  equity  of  Jurisdiction  of  the  action.  Konnerup  v, 
Fraudsen,  8  Wash.  8t  561;  distinguishing  Morgan  v.  Bell,  3  id. 
554, 

nSenter  t.  Davis.  38  Cal.  450;  Ronndtree  v.  McTiflin.  Hempst. 
SI.V  Cases  In  which  and  upon  what  grounds  n  court  of  equity  wlU 
entertain  a  bill.    Tufts  v.  Tufts.  3  Woodb.  &  M.  356. 
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ita  decree,  ie  within  the  jurifldiction  of  the  coort.**  Juriadic- 
tion  depends  upon  the  question  whether  the  breach  admits  of 
adequate  torn  pen  ifatiofl  in  damages.*"  If  nonperformance  will 
embarraea  the  plaintiff  in  his  buainees  plans,  or  involve  him 
in  a  loss  which  a  jury  cam  not  estimate  with  any  degree  of 
certainty,  apeciiic  performance  should  be  decreed.* 

{  8867.  Land  subject  to  trust.  The  owner  of  the  equity  of 
redemption  of  land  took  an  assignment  of  the  mortgage  to  him- 
self, "  trustee,  ami  his  heirs  and  assigns."  After  his  death 
defendant  agreed  to  buy  the  land  of  his  heirs,  upon  the  delivery 
of  a  good  and  sufficient  deed,  free  from  all  incumbrances,  it 
waa  held  that  without  a  discharge  of  the  mortgage,  or  proof 
that  the  land  was  not  subject  to  a  trust,  the  heirs  could  not 
compel  specific  jjerformance.*^ 

I  2868.  Limitation*.  In  an  action  for  specific  performance, 
the  plaintiff,  after  ii  decree  in  his  favor  which  does  not  designate 
the  time  for  tlie  |Mrfonnance,  may  demand  it*  enforcement  at 
any  lime  until  tlie  Statute  of  Limitations  becomes  available 

by  hia  adversary.** 

1  S869.  Ltqutdation  of  damagM  not  a  iMtr.  A  contract  other- 
wise proper  to  be  specifically  enforced  may  be  thus  enforced, 
though  a  penalty  is  imposed,  or  the  damages  are  liquidated 
for  ita  breach,  and  the  party  in  default  is  willing  to  pay  the 
same.*"  Thus  a  i-nntract  reserving  to  tlie  vendor  the  privilege 
of  foreclosing  all  the  right  of  the  vendee,  in  the  case  of  his 
nonitayment  of  the  purchase  price,  may  be  specifically  enforced. 
It  is  not  necessan,-  for  the  vendor  to  resort  to  the  remedy  of 
foreclosure.™ 

i  2670.  Keroorandum  mnat  ba  In  writing.  The  Statute  of 
Frauds  requires  the  contract,  or  some  note  or  memorandum 
thereof,  to  be  in  uriting,  thus  recognizing  a  difference  between 
the  contract  itself  and  the  written  evidence  which  the  statute 


»Ii5. 

'T  Stortevant  r.  .IiKjueB,  14  Allen.  523. 

wneillnEton  v,  riiase.  84  Cal.  fi66. 

»  Hal.  Civil  riKl^.  t  sasst:  Borel  v.  Mead.  1  We«t  Cout  Ksp.  614. 

'oWood  V.  Mastick,  2  West  Coast  Rep.  M». 
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requires^'  If  the  ioBtrument  be  under  the  hand  and  seal  of  the 
one  who  is  sought  to  be  charged,  equity  will  treat  such  agree- 
ments as  specialties.^  Specific  performance  of  a  parol  contract 
waa  refused  for  want  of  clear,  definite,  and  conclusive  proofs  of 
the  contract,  delivery  and  peaceful  and  uninterrupted  poBsee- 
eion,  or  valuable  improvements  made  on  the  premieee  in 
question.^ 

I  8871.  Ulnar  heln.  Where  the  vendor  dies  and  the  land 
descends  to  his  heirs,  some  of  whom  are  minors,  the  remedy  of 
the  purchaser  is  by  applying  to  the  court  for  an  order  of  specific 
performance  by  the  minors.''*  A  purchaser  at  an  executor's  sale 
of  real  estate,  under  an  order  of  court,  who  has  paid  the  consid- 
eration, may  compel  heirs  of  deceased  to  make  a  title.^ 

i  8872.  Parol  contract,  when  «ntorclbla.  A  parol  promise 
by  the  owner  of  land  to  give  it  to  another,  accompanied  by 
actual  possession  thereof  by  him,  will  be  enforced  in  equity  by 
a  decree  for  specific  performance,  when  the  promisee,  induced 
by  such  promise,  has  made  subBtantial  improvements,  and  ex- 
pended considerable  money  upon  the  premises,  with  the  knowl- 
edge of  the  promisor."  K.  entered  into  a  parol  contract  to 
convey  to  L.  a  tract  of  land,  upon  the  payment  of  a  stipulated 
price  therefor.  L.  paid  the  price  as  stipulated,  and  was  let  into 
possession.  Thereafter  K.  brought  ejectment  to  recover  the 
possession  of  said  land,  to  which  action  L.  pleaded  said  con- 
tract, and  its  said  part  performance,  and  prayed  judgment  for 

11  Olilt.  on  Oont.  e»;  Joseph  v.  Bolt,  37  Gal.  2S0.  A  coDtract 
•ongbt  to  be  spectficall?  enfirced  will  be  presumed  to  have  been 
tn  writing,  where  the  complaint  la  silent  on  fincb  point,  and  no 
objection  Is  raised  by  demurrer.  Mayger  v.  Cruse,  B  Mont.  485. 
As  to  what  1b  sufficient  memorandum  under  the  statute,  see  Barry 
T.  Coomlw,  1  Pet.  640:  Blssell  v.  Farmers  &  Klecbanlcs'  Bank  of 
Michigan,  5  Id.  495;  Ryan  v.  Davis.  6  Mont.  SOS. 

13  Burton  v.  Smith,  4  Wash.  C.  C.  522;  Davis  v.  Robert,  88  Me. 
402. 

TS  Pnre^l  v.  Miner.  4  Wall.  513. 

14 1\>inpblDii  T.  Hyatt,  28  N.  T.  347:  Moore  v.  Burrows,  34  Barb. 
173. 

n  Piatt  V.  McCullongb.  1  Mcl.ean,  ft9. 

T«  Patterson  v.  Copeland.  52  How.  Pr.  4flO:  Wllllston  v.  Wtllls- 
ton,  41  Barb.  635;  Id.  618:  Day  v.  Colm,  65  Cal.  ."iOS;  and  see  Welch 
v.  Wbelpley,  62  Mlcb.  16;  4  Am.  St.  Bep.  810;  Brinton  v.  Van  Cott, 
8  UUb,  480. 
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its  complete  performance  on  the  part  of  K.     It  was  held  that  a 

judgment  for  L.,  as  prayed,  was  properly  rendered." 

i  SS73.  PartormBnco  —  offer      of  —  when      muat      ba      xhown. 

The  complainant  must  show  that  he  has  performed,  or  offered 
to  perform,  oe  his  part,  the  acts  whicli  formed  the  consideration 
on  his  part.™  In  Louisiana,  neither  iiarty  ciiu  compel  the  other 
to  perform,  unless  he  complies  ivitii  the  eoutract  in  toto.''*  The 
complaint  must  show  that  the  defendant  has  the  power  or  abil- 
ity to  perform  on  his  part,  and  not  leave  his  capacity  in  doubt, 
as  the  presumptions  are  always  against  the  pleader,  and  all 
doubts  are  to  be  resolved  against  him.  Where  by  the  memo- 
randum it  appears  that  notes  of  third  parties,  dated  two  months 
before,  were  to  be  given  in  payment,  but  no  averment  of  their 
existence  or  of  their  being  in  the  possession  or  control  of  the 
purchaser  at  the  time  appears  in  the  com))laint,  the  defendant 
could  not  be  decreed  to  perform,  for  that  would  involve  an 
impossibility,  since  in  such  an  action  the  plaintiff  must  make  a 
case  in  which  the  defendant  is  prima  facie  able  to  perform.'* 
Where  a  bill  was  filed  against  the  provisional  committee  of  a 
projected  railway  company,  for  a  specific  performance  of  an 
agreement  to  deliver  a  certain  number  of  certificates,  there  t>e- 
ing  no  allegation  that  the  defendant  could  deliver,  but  a  state- 
ment from  which  the  contrary  might  be  inferred,  the  bill  shows 
no  capacity  in  the  defendants  to  perform,  and  demurrer  will  be 
sustained.^'  For  the  purpose  of  enforcing  a  specific  perform- 
ance of  stipulations,  t!ie  consideration  for  which  was  an  agree- 
ment to  perform  personal  services,  an  offer  to  perform  these 
scivices  is  not  equivalent  to  an  actual  performance.**  An  offer 
of  partial  performance  is  of  no  effect.*"  It  must  be  made  in 
good  faith,  and  in  such  manner  as  is  most  likely  to  benefit  the 

TT  KlDK  V.  Merer,  ZTi  Cal.  04a 

TS  DenniHton  v,  Coqulllard,  5  Mcljcan,  2ri3:  Colson  v.  Tbompson, 

2  Wheat,  33B;  Boone  v.  Missouri  Iron  Co.,  IT  How.  340;  Mayeer  v. 
Cruse.  5  Mont.  485:  Datz  v.  riillllpH.  137  Peim.  St.  203:  21  Am.  St. 
Itep.  8R4.  TUp  fact  tlint  a  contract  ilepends  upon  a  condition 
precedent  which  has  not  l>een  iterformed.  Is  always  a  complete 
liefense  to  a  suit  for  Its  enforcement.     Boyea  v.  ImprOTement  Co., 

3  Ca>\.  App.  29S. 

TBHyile  V.  Boomem,  1(1  Pet.  170. 
80  Joseph  T,  Holt.  37  Cal.  250. 
ai  Columbine  v.  ChlchfPler,  2  PhlL,  27. 
82  Cooper  V.  Penn,  21  Cnl.  403. 
MCal.  Civil  Code.  %  14S6. 
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-creditor.**  It  must  be  free  from  conditions  which  the  creditor 
is  not  bound  to  perform.^  An  offer  of  performance  is  of  no 
effect  if  the  person  making  it  is  not  ftble  and  willing  to  per- 
form according  to  the  offer,®* 

1  2874.  PutiM  Equity  may  decree  a  specific  performance  as 
against  a  party  who  would  not  be  permitted  to  demand  it  him- 
self." A  vendor  may  have  a  decree  for  the  specific  performance 
of  a  contract  as  well  as  a  v^idee.**  A  subpurchaser  may  be 
joined  as  a  party  at  any  time,  if  the  actual  posture  of  the  other 
parties  will  not  be  changed.**  In  an  action  for  specific  perform- 
ance to  convey  an  undivided  interest  of  specified  quantitj  of 
land  in  a  large  tract,  all  persons  subject  to  plaintiff's  equity, 
and  holding  adversely  to  him,  must  be  made  partiea.** 

f  2876.  Fl«adiiif,  what  must  contain.  The  complaint  should 
state  expressly,  in  direct  terms,  the  facts  constituting  the  cause 
of  action,  leaving  no  essential  fact  in  doubt,  or  to  be  inferred 
or  deduced  by  argument  from  the  facts  which  are  stated;  and 
where  the  memorandum  only  raises  an  implication  of  the  terms 
of  the  contract,  as  of  the  undertaking  of  the  partiea,  the  con- 
sideration, etc.,  and  the  complaint  fails  elsewhere  to  distinctly 
aver  thero,  it  is  bad.'*  Inference,  argument,  or  hypothesis  can 
not  be  tolerated  in  a  pleading.^  The  rule  which  permits  the 
pleader  to  declare  up?n  a  contract  in  haec  verba  is  limited  to 
cases  where  the  instiument  set  forth  contains  a  formal  con- 
si  Cal.  Civ.  Code.  {  1493. 
» Id.,  i  14M. 

Mid.,    g    um:    and   see,    generally.    Id.,    U    148K   to    IRIS.     As 
to  performance,  see  Id.,  gfl  1473  to  1479.     Offer  of  performance, 
see  Hanson  v.  Slavln,  98  Cal.  377:  Randol  v.  Tatum,  Id.  390;  Steplar 
V.  Green.  96  Id.  218. 
«  Hepburn  v.  Dunlop,  1  Wheat.  179. 

sscathcart  v.  Robinson,  5  Pet.  264:  Brownson  v.  Cahllt,  4 
McLean,  19. 

88  Taylor  v.  Lonjtworth.  14  Pet.  172;  see  CaJ.  CIvH  Code,  S  3393; 
Koaa  V.  Parks,  93  Ala.  153;  30  Am.  St.  Rep.  47. 

"OAcard    V.    Valencia.    39    Cal.    292;    Bee   further,    as   to    parties, 
Butler  V,  Gage,  14  Col.  125;  Hubbard  v.  Johnson.  77  Me.  139:  Com- 
ing T.  Roosevelt.  25  Abb.  N.  C.  220;  Towle  v.  Goal  Co.,  99  GaL 
397. 
n  Joseph  T.  Holt.  87  Cal.  260. 

M  Green  v.  Palmer,  15  Cal.  411:  76  Am.  Dec.  492;  Joseph  v. 
Holt,  S7  Gal.  2Sa 
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tract.^  To  extend  the  rule  to  mere  notes  or  memoranda  made 
as  evidences  of  the  terms  of  a.  eontraot  sufficient  to  take  it  out 
of  the  Statute  of  Frauds,  would  be  to  substitute  infcren,.-^  and 
argument  for  facts.**  A  complaint  for  specific  performance 
need  not  allege  defendant's  ability  to  perform.*  The  complaint 
must  show  the  contract,  including  the  consideration,  date,  terms, 
and  stipulations.**  In  an  action  to  compel  defendant  to  execute 
a  deed  of  real  estate  held  by  him,  the  eomiilaint  alleged  that 
the  property  was  purchased  by  plaintiff  of  one  C,  and  by  agree- 
ment with  the  defendant  was  conveyed  directly  to  him  as  se- 
curity for  a  debt,  he  to  make  a  deed  to  plaintiff  upon  its  pav- 
ment,  and  that  the  debt  was  subsequently  paid  and  the  deed  de- 
manded; but  the  complaint  failed  to  aver  that  defendant,  upon 
the  demand,  refused,  or  at  any  other  time  has  refused  to  execute 
the  deed,  it  was  held  that  the  failure  to  aver  refusal  is  fatal 
to  the  action,  and  may  be  taken  advantage  of  on  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.*^ 

{  2S75k.  The  same  —  continued.  In  an  action  for  specific 
performance  of  a  contract,  the  complaint  must  set  forth  fully 
the  nature  and  character  of  the  consideration,  and  an  allegation 
that  the  consideration  was  fair  and  reasonable  is  insufficient.** 
But  a  contract  under  seal  is  presumed  to  be  for  good  considera- 
tion, and  a  bill  for  the  specific  performance  of  such  contract  1b 
not  demurrable  because  it  does  not  show  what  the  consideration 
was."  The  complaint  in  such  action  need  not  allege  that  the 
plaintiff  has  no  complete  or  adequate  remedy  at  law  in  dam- 
ages.^"" And  a  complaint  in  &uch  action  which  alleges  that  the 
defendant  was  the  owner  of  the  land  at  the  time  of  the  making 
of  the  contract  for  its  sale,  is  sufficient,  without  alleging  that 
he  was  the  owntr  at  the  time  of  the  filing  of  the  complaint.'*" 
It  is  not  necessar}'  for  the  plaintiff  to  allege  citizenship  in  his 
es  Joseph  t.  Holt,  37  Cal.  250. 

SB  Greenfield  v.  Carlton,  30  Ark.  547. 

»«  GnsblDS  V.  Peebles,  44  Ten.  390. 

f  Doflge  V.  Clnrk,  17  Cal.  588. 

B8  Maycer  v.  Cnise,  5  Mont.  485;  Gates  t.  Lftne.  44  Cal.  395. 

MBorel  V.  Mead,  3  X.  Mei.  84. 

looiiie  V.  Lelspr,  10  Mont.  5:  24  Am.  St.  Rep.  1":  but  see  Anga* 
T.  KohinBon,  02  Vt.  (10. 

101  Id.;  and  see.  ns  to  Hufficleocy  of  avermeat  of  ownership,  Rice 
T.  Bush,  16  Col.  484. 
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complaint,  where  this  is  oot  a  necessary  fact  to  jurisdictioii."'' 
And  an  allegation  that  "  the  plaintiff  has  performed  all  and 
singular  his  agreements  and  covenanta  with  the  defendant,"  is 
sufficient  as  an  averment  of  the  performance  of  the  conditions 
on  his  part  to  be  performed.^'*'  Under  the  Code  of  Colorado  a 
formal  bill  for  specific  performance  is  not  necessary.  It  is 
sufficient  in  this  as  in  all  other  civil  actions  to  state  the  facts 
of  the  case  in  plain  and  concise  language,  and  to  state  the 
remedy  demanded,  and  if  the  relief  sought  be  warranted  by  the 
facts  and  the  law  it  will  be  awarded.'"* 

i  aSTfib.  The  mlhib  —  Joinder  ol  cauaea  of  action.  When  the 
alleged  contract  of  which  the  specific  performance  is  sought 
provides  for  a  conveyance  of  certain  real  estate,  and  the  pay- 
ment of  a  certain  sum  of  money  in  addition,  in  consideration  of 
certain  services  of  the  plaintiff,  a  complaint  seeking  specific 
performance  of  the  agreement  to  convey,  and  also  a  judgment 
for  the  sum  of  money  agreed  to  bo  paid,  is  not  demurrable  for 
misjoinder  of  causes  of  action.  The  contract  is  an  entirety, 
and  must  be  enforced  as  such.'^ 

I  2875e.  Compelling  conveyance  ol  legal  title.  Where  the 
successful  claimant  of  the  right  to  purchase  certain  public  lands 
of  the  United  States  has  acquired,  pursuant  to  the  judgment, 
the  legal  title  affected  with  any  fraud  or  trust  in  relation  to  it, 
he  will  be  regarded  in  equity  as  a  trustee  of  the  true  owner, 
who  may  by  a  proper  proceeding  compel  a  conveyance  to  him- 
self of  the  legal  title.  In  an  action  by  the  unsuccessful  claim- 
ant to  compel  a  conveyance  of  the  legal  title,  the  plaintiff  must 
distinctly  allege  and  clearly  prove  that  he  occupies  such  a  status 
SB  gives  him  the  right  to  control  the  legal  title.**** 

I  BSTSd.  Complaint  to  compel  reconveyance  —  aTennenta. 
A  complaint  seeking  to  procure  a  decree  compelling  the  defend- 
ants to  reconvey  to  the  plaintiff  a  certain  city  lot  formerly  con- 

109  ThompBon  v.  Spray,  72  Cal.  S2S;  MorlU  v.  Lavelle,  77  Id.  ID; 
11  Am.  St  R«p.  229. 

101  Id.;  CallfomU  Steam  Nav.  Co.  v.  Wrlgbt,  6  Cal.  2SS:  6S  Am. 
Dec.  611. 

iM  GlIpiD  County  Mining  Co.  t.  Drake,  S  (M.  686:  Roes  v.  Puree, 
17  id.  24.  iDSUtHctent  Btatement  of  facte  to  constitute  a  cause 
of  action  for  specific  perfwmances.  See  Freytag  v.  Railroad  Oo., 
1  Wash.  SL  214. 

loe  Mann  v.  Hlgglne,  S3  Cal.  66. 

iw  Plnmmer  v.  Brown,  70  Oal.  644. 
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veyed  by  the  plaintiff  to  the  defendants  by  a  deed  absolute  ;ii 
form,  and  alleging  that  the  plaintiff  understood  that  the  con- 
veyance was  given  as  security  for  a  certain  sum  of  money,  and 
that  she  "  ni^ver  intended  to  make  or  eseaute  a  conveyance  ab- 
solute to  defendants,  or  to  either  of  them,  but  was  led  to 
believe  by  them  that  such  paper,  purporting  to  be  a  deed  as 
aforesaid,  was  simply  a  mortgage  to  secure  the  said  payment," 
is  sufficient  to  support  a  decree  adjudging  that  the  conveyan-je 
was  made  to  the  defendants  as  security  for  certain  moneys,  and 
that  the  defendants  reconvey  the  same  upon  the  payment  of  the 
money  due.^**^  Where  an  agreement  for  specific  performance 
in  executed  on  one  side  by  a  conveyance,  jnd  it  turns  out  that 
for  some  reason  the  agreement  can  not  be  enforced,  the  party 
conveying  is  entitled  to  a  reconveyance,  and,  therefore,  an  av^ir- 
meot  relating  to  the  conveyance  tends  to  state  a  cause  of  fic- 
tion, and  should  not  be  stricken  out."* 

f  287&e.  Hemorandum    of    contract  —  mntual     mUtoke.       A 

complaint  for  the  specific  performance  of  a  contract  to  convey 
certain  land  which  sets  out  a  written  memorandum  thereof,  in- 
definite and  defective  in  the  elements  necessary  to  a  perfect 
contract,  and  alleges  that  by  mutual  mistake  of  the  parties 
(hereto  the  contract  agreed  to  and  which  was  intended  to  hav>? 
been  embodied  in  said  writing,  provided  for  the  sale  of  "oui; 
acre,  to  be  taken  in  a  square  form  out  of  the  northwest  comer." 
of  a  certain  lot,  for  which  the  buyer  was  to  pay  "  one  dollar  in 
i^ash  at  this  date,  and  ninety-nine  dollars  nine  months  from 
flate,"  is  sufficient  on  demurrer."* 

f  287fif.  Failure  of  proof.  A  complaint  which  seeks  to  ©n- 
lorce  the  specific  performance  of  a  parol  agreement  for  the 
Jfclivery  of  a  new  policy  of  insurance,  to  ascertain  the  plain- 
liff's  loss  thereunder  and  decree  a  recovery  of  the  amount 
thereof,  is  not  supported  by  testimony  tending  to  show  a  re- 
newal of  a  fonner  policy."" 

I  28TCt^   Uncertainty  of  terma  —  d«murrer  saatalned.      When 

a  contract  .^f  sale  provides  for  payment  of  part  of  the  purchase 
money  on  mortgage,  without  specifying  the  terms  of  the  mort- 

lOT  Gumper  V.  Castaznetto,  97  Cal.  15. 

108  Swain  V   Buraette,  76  Cal.  209. 

109  Vail  V.  Tlmuun,  2  Wash.  St.  476. 

110  Dodd  T.  Inanrance  Co.,  22  Oreg.  S. 
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gage,  and  the  terms  thereof  are  aot  made  certain  by  reference  in 
the  contract,  or  by  averment  in  the  complaint,  the  agreement  is 
too  indefinite  and  uncertain  to  support  a  judgment  for  specific 
performance,  and  a  demurrer  to  t^e  complaint  is  properly 
BUBtained."' 

I  2876.  B«Il«f  —  when  granted  —  nature  ol.  The  specific  per- 
formance ia  not  i  matter  of  right,  but  relief  rests  in  the  dis- 
cretion of  the  court,  and  a  delay  of  five  days,  where  time  may 
be  regarded  as  of  the  essence  of  the  contract,  may  be  deemed  a 
bar  to  a  specific  perfonnance.*"  And  the  discretion  of  the 
court  is  governed  for  the  most  part  by  settled  rules.^''  In  cases 
of  specific  performance  the  purchaser  is  not  compellable  to  ac- 
cept a  conveyance  for  only  a  part  of  the  premises,  except  where 
they  consist  of  different  parcels  purchased  separately  and  hav- 
ing distinct  prices."*  Whenever  an  obligation  in  respect  to 
real  property  would  be  specifically  enforced  against  a  particular 
person,  it  may  be  in  like  manner  enforced  against  any  other 
person  claiming  under  him  by  a  title  created  subsequently  to 
the  obligation,  except  a  purchaser  or  incumbrancer  in  good 
faith  and  for  value,  and  except,  also,  that  any  such  person  may 
exonerate  himself  by  conveying  all  his  eetat«  to  the  person  en- 
titled to  enforce  the  obligation.'"  Under  a  bill  which  prays  for 
the  rescission  of  a  contract  specifically,  and  for  general  relief, 
chancery  may  decree  a  specific  performuice,  if  improper  to 
rescind  or  modify.*" 

111  Burnett  T.  KuUak,  76  Oal.  535. 

112  Gale  V.  Archer,  42  Barb.  S20;  see  Cleary  v.  Folger,  S4  Cal. 
316;  18  Am.  St.  Rep.  1S7. 

iisBowen  v.  Irish  Presbyterian  CongregatloD,  6  Bosw.  245*.  and 
see  Cobn  v.  Mitchell.  115  111.  124;  CMiger  v.  Railroad  Co..  120  N.  T. 
29. 

iM  Perkins  v.  Washington  Ins.  Ca,  6  Johns.  Ch.  38;  GIbert  v. 
Peteler,  38  Barb.  488.  As  to  the  form  of  relief  la  a  special  case 
where  the  deed  which  the  vendor  had  executed  became  void  by 
his  death,  ajid  his  admlDlstratrl.x  was  sutxlltiited,  and  It  was 
ndjndged  that  the  original  plaintiff  was  entitled  to  a  speclflc  per- 
formance, see  Roome  v.  Phillips.  27  N.  Y.  357.  For  a  case  where 
on  refusing  to  decree  a  specific  perfomiaDre,  the  complalonnt  won 
not  entitled  to  a  decree  for  the  sum  to  be  paid  on  a  rescission. 
see  Holt  V.  Rogers,  8  Pet,  420. 

iiBCal.  Civil  Code.  {  3395. 

Ill  Hepburn  v.  Dunlop,  1  Wheat.  179.  Where  the  defendant  la 
rot  able  to  perform  the  whole  of  the  agre<>mpnt.  be  may.  at  the 
ontlon  of  the  plalntlfl,  be  compelled  to  perform  It  as  far  as  he 
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I  2877.  B«nts  uid  proflts.  Although  the  claimant  in  a  bill 
for  the  specific  executioii  of  a  conlract  may  not  have  specifically 
claimed  in  his  bill  a  decree  for  rente  and  profits  while  in  the 
possession  of  the  defendant,  he  may  claim  it  in  the  appellate 
court,  under  the  jwayer  for  general  relief.'" 

I  2878.  Tendw.  In  a  suit  by  vendee  for  specific  performance 
of  a  contract  of  sale,  the  averment  of  tender  of  payment  was 
in  general  terms,  as  that  the  tender  had  been  repeatedly  made, 
and  that  the  plaintiff  has  been  at  all  times,  and  still  is,  ready 
and  willing  to  pay;  it  was  held,  that  the  tender  should  have 
been  stated  with  greater  particularity  as  to  the  time,  but  the 
objection  in  this  respect  can  not  be  taken  for  the  first  time  in 
the  Supreme  Court"* 

I  2879.  Tender  —  objecUons  to.  The  person  to  whom  a  tender 
is  made  must,  at  the  time,  specify  any  objection  he  may  have 
to  the  money,  instrument,  or  property,  or  he  must  be  deemed 
to  have  waived  it;  and  if  the  objection  be  to  the  amount  of 
money,  the  terms  of  the  instrument,  or  the  amount  or  kind  of 
property,  he  must  specify  the  amount,  terms,  or  kind  which  be 
requires,  or  be  precluded  from  objecting  afterwards.*'" 

I  S880.  Time  of  performance.  A  reasonable  time  only  can 
be  allowed  to  a  vendor  to  execute  his  part  of  the  contract'** 
The  time  fixed  for  conveyance  of  the  land  is  regarded  at  law  as 
a  material  element  in  it,  and  if  the  vendor  is  not  able  to  perform 
at  the  time,  the  purchaser  may  elect  to  consider  the  contract  at 
an  end;  but  equity  will  in  certain  cases  carry  the  agreement 

can,  with  compensation  for  the  deflciency.  Swatn  v.  Bnraette, 
7fl  CaJ.  W»;  Adams  v.  Messlnger.  147  Mass.  185;  9  Am.  St.  Rep. 
979. 

"T  Watts  V.  Waddle,  8  Pet.  889;  affirming  1  McLean,  200.  If 
the  plaintlfF  bas  executed  bis  side  of  an  agreement  lo  exchnnge 
lands  by  a  conveyance,  be  fs  entitled,  Id  an  action  to  enforce  the 
agreement,  to  an  acconat  of  rents  and  proflts,  and  an  averment 
relfltlR);  thereto  should  not  be  stricken  out.  Swain  v.  Bumette, 
76  CbI.  290. 

"B  Duff  V.  Fisher,  15  Cal.  875.  The  necessity  of  a  tender  twrore 
suit  Is  waived  by  the  defendant,  where  he  has  expressly  repudiated 
the  contract,  or  by  hla  conduct  has  made  performance  unavaillDg. 
8heplar  v.  Green,  06  Cat.  218. 

lie  Cal.  Code  Civ.  Pro.,  i  2076:  bpp,  sIko.  Civil  Code.  J!  ROl. 

190  BroDBon  v.  Cablll,  i  McLean,  19;  Mason  v.  Wallace,  Id.  77. 
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into  execution,  although  the  time  appointed  has  elapaed.'"  The 
general  rule  of  equity  is  that  time  is  not  of  the  eeeence  of  the 
contract.'" 

i  SSSl.  Tim*  whan  of  th«  MMnc«  of  tbo  oontnct  Even  if 
there  is  an  expreas  agreement  that  time  shall  be  of  the  essence 
of  the  contract,  yet  it  is  deemed  strong  but  not  conclusive 
evidence  by  courts  of  equity."*  Except  in  cases  where  time 
has  been  made  the  esaence  of  the  contract  for  the  Bale  of  prop- 
erty, time  is  not  treated  by  courts  of  equity  as  of  tiie  essence  of 
the  contract.'^  Where  time  is  really  material  to  the  parties,  the 
right  to  a  specific  performance  may  depend  upon  it,'*  To 
make  time  the  essence  of  the  contract,  it  must  appear  that  a 
punctual  performance  is  a  condition  which  will  work  forfeiture 
■of  the  rights  given,  unless  rigorously  fulfilled.'*  Something 
more  than  a  mere  stipulation  that  the  money  shall  be  paid,  or 
the  deed  executed  at  a  given  time,  is  required."^ 

^  2888.  Time  —  effect  of  deUr.  A  court  of  equity  may  at 
■any  time,  as  a  matter  of  indulg^ice,  decree  a  specific  perform- 
.ance  of  an  agreement,  if  the  vendor  la  able  to  make  a  good 
title  before  the  decree  is  pronounced,^**  Where  delay  has  not 
changed  the  condition  of  the  oartiee,  nor  the  value  of  the  prop- 
in  Bank  of  CMumbIa  v.  Hagner,  1  Pet.  466. 

i»  Brown  V.  CovUlaud.  6  Cal.  571;  Brashler  v.  Gratz,  6  Wheat 
528;  Abl  V.  Jobnson,  20  How.  511;  Hunter  v.  Town  ot  MarltKwo, 
2  Woodb.  &  M.  168;  Wells  v.  Wells,  3  Tred.  Eq.  596;  Bunnels  v. 
Jackson,  1  How.  (Miss.)  35S;  see  Csl.  Civil  Code,  {  1192. 

iw  2  Pars,  on  Cont.  543. 

IS*  Miller  V.  Steen.  30  Cal.  407;  Setoa  v.  Slade.  7  Ve«.  Jr.  265; 
Alley  V.  Deechamps,  13  Id.  78.  225,  289;  HIpwell  v.  Knlgbts.  1 
Xou.  Sc  Coll.  415;  Taylor  v.  Longworth,  14  Pet  175;  Hep- 
burn T.  Anld,  5  Crancb,  262;  GlbbB  v.  Cbamplon.  3  Hamm. 
S3G;  De  Camp  v.  Feay,  4  Serg.  &  R.  323;  Raymond  y. 
Bernard,  12  Jobna.  276:  7  Am.  Dec.  319,  where  it  saya  there 
must  be  somethlnK  In  tbe  contract  Indicating  an  Intention  that 
default  In  payment  should  work  a.  forfeiture,  to  Justify  tbe  sup- 
posltl<Hi  that  time  Is  of  the  essence  of  the  ctmtract  and  It  cites 
tbe  above  oases;  see,  also,  Cheney  v.  LIbby.  134  V.  8.  68;  Sanford 
V.  Weeks,  38  Kaji.  319;  5  Am.  St.  Rep.  748. 

IX  Garnet  v.  Mason,  2  Brock.  Marsh.  185;  Vint  v.  King,  1  Am. 
Law  Beg.  712. 

13S  Jones  V.  Bobbins,  29  Me.  351;  50  Am.  Dec.  593. 

lOT  Id.:  Vlele  v.  Troy  &  Boston  B.  R.  Co.,  21  Barb.  381:  Jaj;kBon 
T.  I.lEon,  8  Leigh,  161,  187. 

13S  Hepburn  t.  Dunlop,  1  Wheat.  179. 
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erty,  and  the  same  justice  can  be  done  between  the  parties 
ajj  when  a  conveyajice  was  to  have  been  executed,  and  there 
ij  an  excuse  for  delay,  a  specific  execution  may  be  decreed.'* 
Ho  where  the  purchaser  has  entered  into  possession  and  im- 
proved the  land,  on  payment  of  the  money  a  specific  perform- 
iiuce  will  be  decreed,  notwithstanding  the  delay. ^**  And  con- 
tinued posseesion  prevents  the  purchaser  from  rescinding  the 
contract  on  the  ground  of  nonperformance  on  the  day  nomed.'^' 
Uut  possession  taken  by  the  purchaser  is  not  a  basis  for  a 
t^peciiiG  performance,  if  such  possession  has  been  surrendered  bv 
liim  before  the  commencement  of  the  action,'^  The  general 
jirinciple  appears  to  be  perfectly  established  that  time  is  a  cir- 
ciunstance  of  decisive  importance  in,  these  contracts,  but  it  may 
)ie  waived  by  the  conduct  of  the  parties;  and  it  is  incumbent  on 
the  plaintiff  calling  for  a  specific  performance  to  show  that  he 
lias  used  due  diligence,  or  if  not,  that  his  negligence  arose  from 
just  cause,  and  has  been  acquiesced  in.'**  The  fact  that  neitlicr 
party  performed  nor  offered  to  perform  on  the  day  fixed  by  the 
lontract,  and  that  the  purchaser  continued  in  possession  some 
days  after,  shows  that  time  was  not  considered  by  them  as  the 
i-Bsence  of  the  contract,"* 

1  28S3.  Time,  whon  a  bar.  When  the  circumstances  have  so 
changed  that  the  objects  of  the  party  against  whom  a  perform- 
unce  is  sought  can  no  longer  be  equitably  accomplished  by  a 
performance  where  the  lapse  of  time  has  been  very  great,  or 
where  the  value  haa  materially  changed,  etc.,  the  court  will 
refuse  to  interfere."*  A  purchaser  seeking  the  aid  of  a  court  of 
chancery  to  enforce  specific  performance  must  apply  promptly."* 

i»  Longwortli  v.  Taylor.  1  Mcl,ean,  385;  ainrm?<l.  14  PeL  17£ 

ISO  Mason  v.  Wallace,  4  McLean,  77:  see,  also,  Kent  v.  Churcb, 
136  N.  Y.  10;  82  Am.  St.  Rep.  683.  Where  a  party  seeking  apeclflc 
Iierformaace  of  a  contract  to  convey  Is  In  posseflslon  of  tbe  prem- 
ises  under  no  assertion  of  rleht.  mere  lapse  of  time  Is  not  prejudi- 
cial to  bis  rigbta.    Mud^ett  v.  Clay,  5  Wash.  St.  103. 

lai  Benson  v.  TIltOD,  24  How.  Tr.  404. 

isa  Halght  t.  Child.  34  Barb.  186. 

laa  Oha«e  v.  Hogan.  S  Abb.  Pr.  (N.  8.)  66;  Welcb  v.  Whelpl^.  62 
Mich.  15;  4  Am.  St.  Rep.  810. 

i»*  BensMi  v.  Tltton.  24  How.  Pr.  404. 

HBOreen  v.  Covlllaud,  10  Cat.  328;  Pratt  t.  Law,  9  Cranch.  456; 
Brashier  v.  firsts,  (I  Whpat.  r>28;  Holt  v.  Rogers.  8  Pet.  420;  Cooper 
T.  Brown,  2  McLean,  -inri:  Tteriua  v.  Snow,  7ft  Cal.  590. 

lu  McWllllams  v.  Long,  32  Barb.  194. 
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When  tlie  vendor  gives  notice  to  the  vendee,  by  serving  him 
with  a  summons  in  ejectment,  it  is  the  vendee's  dul^  to  act 
promptly,  by  tendering  payment  and  asserting  his  claim  to  the 
performance  of  the  contract,  or  his  equity  will  be  lost.'*^  Id  a 
certain  case  the  court  refused  to  interlere  after  a  lapse  of  seven 
years.***  Specific  performance  was  refused  where  there  were 
laches  in  the  nonperformance  of  the  agreement.'**  So  of  an 
award  where  there  had  been  a  long  delay  and  laches,  and  a 
matfflial  change  of  circumatances  and  injury  to  the  other 
party.**" 

i  2884.  Tltl«.  In  a  suit  for  specific  performance,  a  por- 
chaaer  will  be  forced  to  take  a  title  which  appears  to  the  Court 
of  Appeals  to  be  good,  though  the  judge  of  the  court  below 
w»a  of  a  different  opinion;  that  fact  not  being  sufficient  to  cgii- 
stitute  a  doubtful  title, ^*^  An  agreement  to  make  "  a  good  and 
Bufiicient  general  warranty  deed  "  of  lands  is  an  agreement  to 
convey  a  good  title  in  such  lands."*  An  agreement  for  the  sale 
of  property  can  not  be  specifically  enforced  in  favor  of  a  seller 
who  can  not  give  to  the  buyer  a  title  free  from  reasonable 
doubt,'**  If  the  vendor  can  not  perform  the  entire  agreement, 
and  can  convey  an  undivided  half  of  the  land,  he  may  be  com- 
pelled to  convey  that  interest.*** 

f  288B.  Valid  tsnder  of  purchase  mousy.  To  constitute  a 
valid  tender,  the  party  must  have  the  money  at  hand,  im- 
mediately under  his  control,  and  must  then  and  there  not  only 
be  ready  and  willing,  but  produce  and  offer  to  pay  it  to  the 
other  party  on  the  performance  by  him  of  the  requisite  con- 
dition.*** An  offer  in  writing  to  pay  a  particular  sum  of  money, 
or  to  deliver  a  written  instrument  or  specific  personal  property, 
is,  if  not  accepted,  equivalent  to  an  actual  production  and  tender 
of  the  money,  instrument,  or  property.'**    An  offer  of  perform- 

!«  THtta  V.  Morris.  44  Barb.  138. 
iw  Pratt  V.  Carroll,  8  Cranch.  471. 
1»  Boone  V.  MlsBonri  Iron  Co.,  17  How.  (U.  S.)  340. 
1*0  McNeill  V.  MBKee.  5  MaHoD,  244. 
1*1  B«ioleT  V.  Carter,  I,.  H..  4  Ch.  230. 
na  Wellman's  Ex'rs  v.  Dlemuht^,  42  Mo.  101. 
>«Cal.  Clvtl  Code.  |  8304;  Turoer  v.  McDonald.  76  Oal.  177; 
«  Am.  St.  Rep.  188. 

iMManball  v.  Caldwell.  41  Oal.  611. 
i«s  En  ([lander  v.  Rogers,  41  C«1.  420. 
14a  Oal.  Code  Civ.  Pro.,  |  2074. 
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ance  must  be  free  from  any  conditlous  which  the  creditor  is  Qot 
bound  on  his  part  to  perform.'" 

I  S886.  Vendor  and  TsndMs  »m  tnuteas.  The  ntle  is  well 
settled  that  where  land  is  purchased,  for  which  one  party  paya 
the  conBideration  and  another  party  takee  the  title,  a  resulting 
trust  immediately  arises  in  favor  of  the  pereon  paying  the  con- 
sideratioD,  and  the  other  party  becomes  his  trustee,  and  it  is 
now  equally  well  settled  that  if  one  party  pays  only  a  part  of 
the  consideration,  the  party  taking  the  title  to  the  whole  land 
becomes  a  trustee  for  the  other  party  pro  tanto.  The  party 
setting  up  the  trust  must  show  that  the  money  was  paid  by  him 
at  or  before  the  execution  of  the  conveyance.'**  The  general 
principle  is  that  from  the  time  of  the  contract  for  the  sale  of 
the  land,  the  vendor,  as  to  the  land,  becomes  a  trustee  for  the 
vendee,  and  the  vendee,  as  to  the  purchase  money,  a  trustee  for 
the  vendor,  who  has  a  lien  upon  the  land  therefor.  And  every 
subsequent  purchaser  from  either,  with  notice,  becomes  subject 
to  the  same  equities  as  the  parties  would  be  from  whom  he  pur- 
chased. Courts  of  equity  treat  such  contracts  precisely  as  if 
they  had  been  specifically  executed.  The  vendee  is  treated  in 
equity  aa  the  equitable  owner  of  the  land,  and  the  vendor  as 
the  owner  of  the  money.'** 

i  2887.  Varbal  contract  to  give  luae.  If  the  owner  of  land 
makes  a  verbal  agreement  with  another  to  lease  him  the  same 
for  one  year,  with  the  privilege  of  two  years  more,  at  an  an- 
nual rent  of  six  hundred  dollars,  and  a  lease  is  to  be  executed 
containing  the  usual  covenants,  and  the  lessee  takes  possession 
and  pays  the  rent  for  the  first  year,  the  agreement  is  sufiiciently 
certain  to  support  a  decree  against  the  lessor  for  a  specific 
performance."* 

I  2888.  Wliat  contract  mar  1)«  enforc«d.  A  court  of  equity 
will  decree  a  good  and  sufficient  conveyance  to  be  made  upon 

"T  C«l.  Civil  Code,  ^  14M. 

1*8  Case  V.  Codding.  88  Cal.  193:  2  Story's  Eq.  Jnr.,  |  1201:  Will. 
Eq.  600;  Bottsford  v.  Burr,  2  Johns.  CU.  405. 

149  WlUlti  r.  WoBeniraft,  22  Cal.  (116,  Ah  to  the  distinction  be- 
tween an  action  for  Bpeolflc  performance  and  an  action  to  enforce 
a  trnst  coosldered  In  refprence  to  the  effect  of  delay,  see  Tomlin- 
8on  V.  Miller,  8  Keyea,  617. 

150  Clark  v.  Clark,  4B  Cal.  Fie6:  see,  also,  Wallace  v.  ScogKln. 
17  Oreg,  476. 
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payment  of  the  purchase  money,  pursuant  to  ft  contract  for 
the  sale  and  conveyance  of  land.'"'  But  tbia  juriBdiction  of 
equity  must  be  exercised  under  a  sound  discretion,  with  iin  eye 
to  the  substantial  justice  of  the  case.'"'  And  the  relation  of 
vendor  and  purchaser  must  exist  between  the  parties.*^  A 
vendee  who  has  fulfilled  his  contract  may  obtain  a  decree  lor 
specific  performance  against  parties  who,  with  notice  of  his 
equities,  succeeded  to  the  interest  of  the  vendor.'"  A  gift  of 
land,  having  been  partly  executed,  may  be  enforced  by  an  action 
(or  specific  performance.'"  Lands  held  by  no  other  tenure  tiian 
possession  may  be  the  legitimate  subjects  of  control,  and  some- 
times in  equity  chattel  interests  or  personal  property  are  made 
the  subject  of  specific  performance.'^ 

I  2888.  WliAt  con  not  be  sp«cl£cAlly  enforcMl.  The  follow- 
ing obligations  can  not  be  specifically  enforced:  1.  An  obli- 
gation to  render  personal  service;  3.  An  obligation  to  employ 
another  in  personal  service;  3.  An  agreement  to  submit  a  con- 
troversy to  arbitration;  4.  An  agreement  to  perform  an  act 
which  the  party  has  not  power  lawfully  to  perform  when  re- 
quired to  do  so;  5.  An  agreement  to  procure  the  act  or  consent 
of  the  wife  of  the  contracting  party,  or  of  any  other  third  per- 
son; or,  6.  An  agreement  the  terms  of  which  are  not  sufficiently 
certain  to  make  the  precise  act  which  is  to  be  done  clearly  as- 
certainable.'" Where  any  change  of  circumstances  in  regard  to 
the  property  makee  it  unconscionable  that  the  party  should 
have  execution  of  the  contract,  a  court  of  equity  will  withhold 
its  aid.*"  An  agreement  in  settlement  of  a  family  dispute  will 
not  be  enforced  unless  the  agreement  is  complete  and  final."* 
Nor  where  there  is  a  substantial  defect  Hitli   rLS]iect  to  the 

iDi  MecbanlcB'  Bank  of  Alexaodrla  v.  Seton,  1  Pel.  209;,  Murphy 
v.  McVlcker,  4  McLean.  252. 

imkIds  v.  Hamilton,  4  Pet.  311. 

IBS  Watsofl  V.  CoulBOn,  1  McLean.  120. 

16*  LsTerty  V,  Moore,  33  N.  Y.-  658.  The  rules  ppeventlng  the 
adjudgment  of  a  speciflc  performance  of  a  contract  in  cases  of 
fraud  mast  state  surprise  and  bardsblp— reviewed.  Lyncb  v. 
Blschott.  15  Abb.  Pr.  357.  note. 

lu  Freeman  v.  Freeman,  51  Barb.  30G, 

iM  Johnson  v.  Rlcket,  5  Cal.  218;  Senter  v.  Davia,  38  Id.  450. 

181  Cal.  Civil  Code,  |  3390. 

leeiKlehart  v.  Vall.  73  111.  63:  22  Am.  Bep.  141;  Tburston  v. 
Arnold.  43  Iowa,  41. 

iM  WlBtar's  Appeal,  80  Penn.  St.  484. 
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nature,  character,  eituation,  extent,  or  quality  o{  the  eetate, 
which  was  unknown  to  the  purchaser,  and  in  regard  to  which  he 
wan  not  put  upon  inquiry.'""  Nor  when  performance  is  obviously 
impoEsiljle;  as  where  one  who  has  already  mortgaged  hU  land 
contracted  to  convey  it  free  of  ineumhranccs,  and  the  purchaser 
prayed  specific  performance,  but  would  not  waivt  the  objection 
to  the  mortgage.'"  Nor  the  performance  of  continuous  duties 
which  involve  personal  labor  and  care;  as  the  ninnlng  of  street 
ears  along  a  particular  street  daily  '"  at  such  regular  iniervala  as 
may  be  right  snd  proper,"  whether  the  obligation  of  the  railroad 
company  rests  on  contract  or  the  provisions  of  its  charter."'* 
The  remedy  in  such  case  is  by  mandamus,  or  by  proceedin;is, 
in  the  name  of  the  state,  for  a  forfeiture  of  the  charter. '** 

I  2890.  What    parties    can    not    be    compelled      to    perform. 

Specific  jierformance  can  not  be  enforced  ygiiinst  a  party  to  a 
contract  in  any  of  the  following  eases:  J.  If  he  has  uot  re- 
ceived an  adequate  consideration  for  the  contract;  2.  If  it  is 
not,  as  to  him,  just  and  reasonable;  3.  If  his  assent  was  ob- 
tained by  the  misrepresentations,  concealment,  circumvention, 
or  unfair  practices  of  any  party  to  whom  perfommnce  would 
become  due  under  the  contract,  or  by  any  promise  of  such  party 
which  has  not  been  aubetantially  fulfilled;  or,  4.  If  his  assent 
was  given  under  the  influence  of  mistake,  misapprehension,  or 
surprise,  except  that  where  the  contract  provides  for  compen- 
sation in  case  of  mistake,  a  mistake  within  the  scope  of  such 
provision  may  be  compensated  for,  and  the  contract  specifioally 
enforced  in  other  respects,  if  proper  to  be  so  enforced.'** 

I  8861.  Who  can  not  have  specific  performance.  Specific  per- 
formance can  not  be  enforced  in  favor  of  a  party  who  has  not 
fully  and  fairly  performed  all  the  conditions  precedent  on  his 
part  to  the  obligation  of  the  other  party,  except  where  his  f-iihire 
to  perform  is  only  partial,  and  either  entirely  immaterial,  or 
capable  of  being  fully  compensated,  in  which  case  specific  per- 

iBOEllleott  V.  White.  43  Md.  MS. 

jai  Snell  v.  Mitchell.  65  Me.  48. 

i«2McCHnn  v.  Soiitli,  etc,  R-  R.  Co..  2  Tenn.  Ch.  773.  Speclflc 
l)erforuiance  of  contmetR  for  jiemonnl  servlcpR.  See  RoRers  Mfg. 
Co.  T.   Rt^ers.  .W  Conn.  3JW:  18  Am.  St.  Rep.  278. 

iM  Mf^CaDD  V.  Railroad  Co.,  2  Tenn.  Cli,  773. 

iMCol.  Civil  Code,  i  3301. 
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lormance  may  be  compelled,  apoo  full  compensation  being  made 
for  the  default'* 

;  e892.  Wta«n  action  can  b»  maintained.  The  California 
L'ivil  Code  provides  that  except  as  oiherwise  provided  in  the 
artiile  relating  thereto,  the  specific  performance  of  au  obliga- 
tion may  be  compelled.***  Specific  i>erformance  will  be  decreed 
whenever  the  partiee  or  the  subject-matter,  or  so  much  thereof 
as  is  sufficient  to  enable  the  court  to  enforce  its  decree,  is 
within  the  jurisdiction  of  the  court.  Thus,  speciiic  perfonn- 
ancc  of  a  contract  for  lands  lying  in  America  was  decreed  in 
England.'*'  So  a  trust  in  relation  to  lands  lying  in  Ireland  may 
be  enforced  in  England,  if  the  trustee  live  in  England.'**  It 
will  lie  if  the  subject  of  the  trust  or  contract  be  within  the  juris- 
diction, though  the  parties  are  not.  So  a  bill  Tor  an  allow- 
ance for  the  support  of  children  out  of  the  stocks  in  England 
was  sustained,  though  the  parties  were  out  of  the  kingdom.'™ 
So  also  in  the  case  of  a  contract  for  the  sale  of  lands  lying  in 
America,  made  by  a  citizen  of  New  York,  at  Havana,  with  the 
defendant,  a  Spanish  subject,  jorisdiction  ivas  upheld  in  New 
York.'" 

t  S893.  The  Mune  —  wliaM  moiiay    lay  idle. 
Form  No.  652. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

1.  That  the  defendant,  on  the day  of , 

]  R . . .  at  ,  was  the  owner  in  fee  of  the  premi^ea 

hereinafter  described,  and  that  he  then  enten-d  into  an  agree- 
ment with  the  plaintiff,  executed  nndi^r  their  hands  and  seals, 
whereby  plaintiff  agreed  to  buy  and  defendant  agreed  to  .sell 
the  property  described  therein;  of  which  ajrreement  the  follow- 
ing is  a  copy  [copy  of  the  agreemenll. 

iflsCal.  Civil  Code,  tl  3392;  see,  al»i>,  llowjinl  v,  Tlirookmorton, 
48  Cal.  4,S2;  and  Cal.  Civil  Code.  %  141f2. 

iw  Tnl.  rivll  Code.  *  3384. 

i«T  peno  T.  Lord  Baltimore,  1  Vpb.  Spd.  444. 

i«8Klldnre  v.  Enatace,  1  Vera.  419. 

■OS  ADony mons,  1  Ark.  19. 

iTOWnrd  V.  Arredondo.  Hopk.  Cli.  243;  see.  also,  ArfrlBHSe  t. 
MiiHPlinmp,  1  Vera.  7B:  Toller  v.  Cnrtprpt,  2  id.  4&4;  Oanlner  v. 
OKden.  22  N.  T.  327:  7S  Am.  Dec.  192;  Newton  v.  Pmnson.  13  N.  Y. 
587;  67  Am.  Dec.  89:  cited  In  Eourke  t.  McLaupliUn.  38  Cal.  196. 
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II.  That  the  plaintiff  has  duly  performed  all  the  conditions  of 
said  agreement  on  his  part. 

III.  That  on  the   day  of  ,  18. .,  at 

,  the  plaintiff  tendered  to  defendant  said  sum  of 

dollars,  and  requested  a  conveyance  of  eaid  prera- 

ieee  according  to  the  temis  of  said  agreement;  hut  the  defend- 
ant then  and  ever  since  has  refused  to  execute  and  deliver  suuh 
conveyance. 

IV.  That  the  plaintiff,  ever  since  the  time  of  said  tender, 
has  kept  said  money  so  tendered  on  deposit  and  unproductive, 
and  ready  to  be  paid  over  on  said  agreement,  and  into  this 
court. 

Wherefore  plaintiff  demands  judgment: 
1,  That  the  defendant  execute  to  the  plaintiff  a  aufBcient  con- 
veyance of  the  said  property. 

8.  For   dollars  damages  for  withholding  the 

3.  For  interest  on  plaintiff's  purchase  money  which  has  loin 
idle  from  the  date  when  said  conveyance  should  have  been 
made.'" 


That  since  the  making  of  said  agreement  the  plaintiff  has 
discovered  that  there  is  a  deficiency  in  the  quantity  of  said 

and  that  the  same  does  not  contain 

acres,  but  only   acres.     Wherefore  the  plaintiff 

demands  judgment:  1.  That  a  just  deduction  from  the  pur- 
chase money  he  made  on  account  of  snid  deficiency,  and  that  on 
payment  of  the  residue  of  said  purchase  money,  the  defendant 
execute  to  the  plaintiff  a  sufficient  convej^ance  of  the  said 

property:  2.  For dollars  damages  for  withholding 

the  same.'" 

i  2895.  Allegation  where  there  is  an  oatatcndliig  incnm- 
bruiee. 

Form  No.  654- 

That  the  defendant's  title  te  the  premises  is  Incumbered  by 

a  mortgage  to  one  A.  B.  for dollars,  with  interest 

"'The  court  may  exerclee  Its  (llscretlon  In  fiilnc  the  time  from 
which  Interest  Hhall  mn  on  thp  piirrhase  money.  BachanDon  v. 
TTpshaw.  1  Haw.  iV.  S.l  .Ifi:  S.  C,  17  Pel.  TO. 

I'a  An  error  In  boundarieB  mny  be  alleped  In  this  alle^tlrm. 
Vorbees  v.  De  Meyer,  2  Barb.  37:  see,  also,  Wbltw.  Eq.  Prec.  SS6. 
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[terme  of  payment],  which  mortgage  is  not  payable  until  tho 
day  of ,  18. .,  wherefore,  etc. 

I  8896.  On  Ml  excluuige  of  property. 

Form  No.  655, 

[TiTLB.] 

The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of    ,   18. .,   at 

,  the  plaintiff  and  defo-ndant  entered  into  an  agree- 
ment in  writing,  dated  on  that  day,  whereby,  in  consideration  of 
the  covenants  on  the  part  of  the  plaintiff  hereinafter  mentioned, 
the  defendant  coTenanted   that  he  would,  on   or  before   the 

day  of ,  18. .,  convey  to  the  plaintiff  in 

fee  a  lot  of  land,  situated  in  the  town  of ,  county 

of ,  in  tho  state  of and  described 

as  follows  [description  of  premises].  In  consideration  whereof, 
the  plaintiff  covenanted  in  and  by  said  agreement  to  convey  to 
the  defendant  in  fee  a  house  and  lot  situate  in  the  city  of  San 
Francisco,  in  this  state  [describe  it]. 

II.  That  the  plaintiff  performed  all  the  conditions  of  said 

contract  on  his  part,  and  on  the day  of , 

18. .,  at ,  tendered  to  the  defendant  a  warranty 

deed  of  said  premises,  signed  and  sealed  by  the  plaintiff,  and 

demanded  of  him  a  deed  of  said  premises  in ,  but 

the  defendant  refnsed  to  execute  and  deliver  such  a  deed  to 
the  plaintiff. 

III.  That  on  the day  of  ,  18 . . ,  in 

purpuance  of  said  agreement,  the  plaintiff  delivered  and  the  de- 
fendant took  possession  of  the  premises  so  to  be  conveyed  to 
the  defendant,  and  that  he  still  occupies  the  same. 

Wherefore  plaintiff  demands  judgment: 

That  the  defendant  convey  to  the  plaintiff  said  lot  in 

porenant  to  the  contract,  and  for  the  costs  of  this  action.'''' 

I  2S97.  SuantUl  all^aUoiu.  What  nnist  be  shown  in  such 
a  comjjiaint,  and  which  require  to  bo  proved,  are:  first,  the  con- 
tract must  be  shown,  bearing  no  jus  deliberandi,  nor  locus 
penilcntiae ;  second,  that  the  consideration  has  been  tendered;' 
third,  that  there  has  been  such  a  part  performance  that  its 
rescission  would  be  a  fraud  on  the  other  party,  and  could  not  be 

ITS  A  contract  for  the  exohi 
Statute  of  Frauds,  as  a 
4  WaU.  513. 
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iully  compenflated  by  recovery  of  damages  in  a  court  of  law; 
fourth,  tliat  delivery  of  poaseesion  has  been  made  in  pursuaoce 
of  the  contract,  and  acquiesced  in  by  the  other  party.'" 

I  2898.  Vendor  agaiiut  purcbaser. 

Form    jVo.    656. 
[TiTr.E.] 

The  plaintiff  complaine,  and  allegee: 

I.  That  on  the   day  of   18. .,  the 

plaintiff  was  seised  in  tee  of  certain  property  hereinafter 
described. 

II.  That  on  the  same  day  the  plaintiff  and  defendant  entered 
into  an  agreement,  under  their  hands  and  seals,  whereby  plaintiff 
agreed  to  sell,  and  defendant  agreed  to  buy,  the  land  deecribed 
in  said  agreement,  a  copy  of  which  is  hereto  annexed  aod  made 
a  part  of  this  complaint,  marked  "  Exhibit  A." 

III.  That  on  the   day  of  ,  18. .,  at 

,  the  plaintiff  tendered  to  the  defendant  a  deed  of 

the  premises,  pursuant  to  the  agreement,  but  the  defendant 
then,  and  ever  since,  refused  to  accept  the  same,  and  to  pay  the 
amount  of  purchase  money  specified  in  said  agreement  [or 
otherwise,  according  to  the  terms  of  sale]. 

IV.  That  the  plaintiff  was,  and  has  always  been,  and  stall  is, 
ready  and  willing  to  perform  the  agreement  on  bis  part. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  defendant  perform  said  agreement,  and  pay  to 
the  plaintiff dollars,  the  remainder  of  said  pur- 
chase money,  with  interest  from  the day  of , 

18.. 

[Annex  ■■  Exhibit  A."] 

i  2S99.  Action,  when,  lies  —  avenneutB.  The  existence  of  an 
adequate  remedy  by  action  for  damages  does  not  preclude  the 
vendor  of  lands  from  suing  for  specific  performance,''"'  But 
where  the  defendant  employed  the  plaintiff  to  negotiate  a.  sale 

'"Hayes  v.  Kershow.  1  Sandf.  Cb.  258:  see.  also,  Cooper  v. 
Cbittenden,  33  Neb.  313. 

170  Fry  on  Sp«-.  Perf.  11;  Crary  v.  Smith,  2  N.  Y.  60:  Bchpoeppel  v. 
H(^per,  40  Bnrb.  425:  see.  also,  Duff  v.  Plsber,  IB  Cal.  375.  A 
vendor  of  Inuds  mny  recover  the  purchase  moue.v  by  a  BUtt  In 
equity  for  eporlflc  performance  In  every  cnse  where  the  vpndee 
would  have  the  right  by  Bucb  a  enlt  to  eompel  the  execution  and 
delivery  of  n  deed  by  the  vendor.  Saymond  v.  Water  Co.,  53  Fed. 
Rep.  883;  and  see  Greenfield  v.  Carlton,  30  Ark.  547. 
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of  certain  described  lands,  and  find  a  purchasei  for  the  same, 
vith  a  Etipulation  that  if  the  said  pl^ntiff  should  within  tea 
days  find  a  purchaser  at  a  certain  price  per  acre,  that  the  defend- 
ant would  sell  and  convey  the  same  to  such  purchaser,  and  that 
plaintiff  should  have  for  his  services  all  that  should  be  obtained 
from  such  purchaser  over  said  price  per  acre,  it  is  not  a  con- 
tract for  sale  of  land  within  the  meaning  of  the  Statute  of 
Frauds,  but  is  a  mere  contract  of  employment;*™  and  is  revocable 
at  any  time.*"  But  it  would  seem  that  where  a  portion  of  the 
remuneration  to  be  paid  for  such  services  should  be  a  part  of 
the  land  in  question,  it  would  be  otherwise.  In  that  case,  the 
contract  being  oral,  and  no  note  or  memoranduni  having  been 
reduced  to  writing  or  signed  by  either  party  thereto,  that  por- 
tion stipulating  for  the  transfer  of  land  to  the  plaintiff  is  nnU 
and  void  by  the  eighth  section  of  the  statute  concerning  fraudu- 
lent conveyances,  and  that  portion  of  the  contract  being  void, 
the  remaining  portion  could  not  be  enforced.'™  "Kiat  the 
plaintiff  executed  the  agreement  is  not  essential.'"  But 
whether  equity  will  enforce  the  specific  performance  of  a  con- 
tract depends  not  upon  the  character  of  the  property  involved, 
as  whether  it  be  real  or  personal,  but  upon  the  inadequate 
remedy  afforded  by  a  recovery  of  damages  in  an  action  at  law."* 
And  where  W.  agreed  orally  to  buy  of  G.  a  designated  machine, 
worth  three  hundred  and  seventy-five  dollars,  and  directed  G. 
to  forward  the  name,  by  the  New  York  Central  railroad,  to  one 
S..  it  was  held  that  the  sale  was  complete,  and  taken  out  of 
the  Statute  of  Frauds,  by  delivery  to  said  railroad  company,  and 
specific  performance  decreed  in  favor  of  the  vendore.***  If  there 
be  a  variance  between  the  written  agreement  and  the  true  agree- 
ment, the  difference  should  be  clearly  shown, *** 

f  2900.  Fart  p«rtorm«iice  —  plaintiff '■  tltla.  A  Court  will, 
under  some  circumstances,  decree  a  specific  performance,  where 

"a  Heyn  v.  PhllUpfi,  S7  Cal.  R29. 

tn  Brown  v.  Pfwr.  38  Cal.  5B0. 

iT'l.exlBgtoa  v.  Clark.  2  Vent.  223:  Crawford  v.  Horrell,  8 
JobDf.  255:  cited  In  Fuller  v.  lleed.  38  Cal.  M:  Cloud  v.  Greaslej, 
12!>  III.  313. 

iraOlBBod  V.  Bailey,  14  Johns.  481:  Worrall  v.  Mudd.  K  N.  T. 
229:  55  Am.  Dec.  330. 

ISO  Dnff  V.  Fisher.  15  Cal.  STB. 

JMfilen  T.  Whitaker,  Rl  Bnrb.  451. 

iB2CoIe6  V.  Browne,  10  Barb.  528. 
Vol.  II  —  51 
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there  has  been  a  part  peri'omiance.'^  The  payment  of  part 
oi  the  price  ia  not  such  an  act  as  that  the  resciesiou  of  the 
contract  would  he  a  fraud  on  the  other  party.'**  If  the  plain- 
tiff's title  is  defective,  and  it  appears  before  decree  or  report  th^it 
it  can  be  perfected,  the  delay  is  compeneated  by  charging  the 
complainant  with  interest.'*''  A  bill  in  equity,  which  stata?  as 
the  complainant's  title,  that  he  purchased  under  regular  pro- 
ceedings, and  at  an  open  and  fair  execution  eale,  a  debt  of  two 
hundred  and  sixty  thousand  doilare  for  six  hundred  dollara.  is 
not  bad  on  demurrer,'^ 

;  2901.  AgftiUBt  a  railroad  company  for  a  specific  pBrformance 
of  an  agreement  to  construct  a  form,  crossing,  and  for  damages. 
Form  No.  657. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  the  defendant,  on  the day  of , 

18. .,  had  located  ita  railroad,  in  part,  upon  the  farm  of  the 

plaintiff,  on  which  he  lives,  in  the  town  of ,  and  on 

said  day  he  agreed  with  it,  by  a  writing,  signed  by  both  parties, 
to  sell  and  convey  to  it  the  right  of  way  across  said  farm  for 

ita  railroad,  for dollars,  provided  that,  in  case  the 

construction  of- said  railroad  should  require  a  fill  across  a  cer- 
tain meadow,  on  said  farm,  then  a  farm-croseing  should  be 
made  and  left,  either  over  said  embankment  or  through  the 
same,  and  under  the  tracks. 

II.  That  on  the  ,  day  of  ,  18..,  the 

plaintiff  received  from  the  defendant  the  said   

dollare,  and  executed  and  delivered  to  it  a  deed  of  said  right  of 
way,  contaiTiing  no  reference  to  any  agreement  as  to  a  fami- 

croeaing,   which   deed   was   recorded  on   the  day  of 

,  18...  in  the  office  of  the  county  recorder  of 

county,  in  book of  Deeds. 

JM  Brashler  v.  Grajz.  6  Wheat.  528;  Welcti  v.  Whelpley.  (52  Mlcb. 
65;  4  Am.  St,  ftep.  810. 

184  story's  Eq.,  e;  760.  761;  Sngd,  on  Vend.  112.  %  3;  Ex  parte 
Storer,  Davies,  2W:  Haigbt  v.  Child.  S4  Barb.  186;  Purcell  v.  Miner, 
4  Wall.  513. 

lasciute  T.  Robinson,  2  Johns.  505:  Pierce  v.  Xlchols.  1  Paige  Ch. 
244:  Reformed  Dutch  Church  v.  Mott,  7  Id.  77;  32  Am.  Dec.  613: 
VIele  V,  Troy  &  Boston  B.  R.  Co.,  21  Barb.  381;  affirmed.  20  N.  Y. 
184:  Clevpland  v.  Bwrrill,  25  Barh.  532. 

18<  Erwin  v.  Parham,  12  How.  (U.  S.)  187. 
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III.  That  on  or  about  the  day  of  , 

18..,  the  defendant  constructed  its  railroad  across  said  farm, 
and  made  a  fill  across  said  meadow,  fifteen  feet  high,  but  left  no 
farm-crossing  either  over  or  through  the  embankment  thus 
conBtructed. 

IV.  That  the  plaintiff,  on  said  day,  requeeted  the  defendant  to 
make  or  leave  suoh  a  crossing,  but  the  defendant,  through  John 
Doe,  its  superintendent,  refused  ao  to  do. 

V.  That  for  want  of  such  a  crossing,  the  plaintiff  has  ever 
since  said  day  been  forced  to  drive  his  cattle  daily,  in  going 
from  his  bam  to  the  main  part  of  his  farm,  around  the  &ide  of 
said  valley,  and  a  half  mile  out  of  the  direct  and  accustomed 

way,  whereby  he  has  been  damaged  to  the  amount  of 

dollars. 

VI.  That  tmless  a  crossing  is  constructed  oa  e-greed,  the 
plaintiff's  farm  can  not  be  conveniently  used  aa  such,  and  will 
be  irreparably  Injured. 

Wherefore  the  plaintiff  prays  for  a  judgment  for  the  imme- 
diate construction  of  a  proper  farm  crossing,  as  agreed,  and  for 
damages  in  the  sum  of dollars,'*' 

IBT  Thla  form  is  taken.  In  euhstance,  from  those  adopted  and 
approTed  hy  the  Judges  of  the  Superior  Court  of  Connecticut. 


CHAPTER  VII. 
CaUBPATION  OF  OFFICE. 

I  8908.  B7  Uw  psopto,  «tc.,  on  th*  compUlat  of  ft  printto 

pwty. 

Form  No.  638. 

Tlie  People  of  the  State  of  Oall- 

fomla,  cKi  the  complaint  of  A.  B., 

rialnUBs,  I 

against 

C.   D.,  Defead&nt 

The  people  of  the  state  of  CalifomiB,  by  E.  F.,  th^r  attorney- 
general,  upon  the  information  and  complaint  of  said  A.  B., 
complain  of  the  said  defendant,  and  allege: 

I.  That  on  the   day  of   ,  18. .,  at 

,  an  election  was  held  in  the [p^^ 

cinct,  district,  or  county]  of  this  state,  for  the  office  of  [here 

designate  the  oilice],  for  the  term  of years,  from 

the day  of ,  18. . 

II.  That  at  the  said  election  one Tcceived  the 

greatest  number  of  legal  votes  for  the  said  office. 

III.  That  on  the day  of ,  18..,  the 

defendant  usurped  the  said  office,  and  has  ever  since  withheld 
the  same  from  the  said 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  defendant  is  not  entitled  to  the  said  office,  and 
that  he  be  ousted  therefrom. 

2.  That  the  said ia  entitled  to  said  office,  and 

that  he  be  put  in  possession  of  the  same.* 

I  300S.  Action  In  {general.  Actions  for  tbo  usurpation  of 
any  office,  franchise,  or  liberty,  or  on  the  part  of  a  corporation 
for  the  usurpation  of  a  franchise  not  authorized  by  law,  are 

1  For  mode  of  proceeding  in  California  to  conrest  elpctlons,  nee 
Cal.  Code  Civ.  Pro..  H  1111-1127,  And  for  proc^edlngB  to  rpmnve 
civil  officers  tttr  violation  of  official  diittes,  see  Stats,  of  Cal.  18T3-1. 
p.  Ml;  Hltt.  Codes  and  Stats.,  par.  10,810. 
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brought  by  the  attorney-gMieral.^  He  may  set  forth  in  the 
cuinplaint  tho  name  of  the  person  rightfully  entitled  to  the 
office  with  a  statement  of  his  right  thereto.^  It  is  a  remedy 
provided  by  the  Code,*  though  the  distinction  between  writs 
of  mandate  and  quo  warranto  are  still  recognized."  It  is  the 
proper  remedy  to  try  the  right  to  an  office,*  The  contestant  in 
a  proceeiling  to  contest  an  election  can  not  take  judgment  by 
default;  the  allegations  must  be  proved. ''  Where  a  city  charter 
[n-ovides  that  the  common  council  shall  judge  of  the  qualifica- 
tions, L'k'Ctione,  and  returns  of  their  own  members,  the  council 
pofesessee  exclusive  authority  to  paaa  on  the  subject,  and  courts 
have  no  jurisdiction  to  inquire  into  those  matters.*  Where  a  fail- 
ure to  qualify  works  a  forfeiture  of  the  office,  quo  warranto  is  the 
antient  and  appropriate  luid  usually  the  exclusive  method  of 
judicially  ascertaining  the  fact  and  ejecting  an  unlawful  in- 
cumbent.* In  such  actions  the  court  may  not  only  determine 
the  right  of  the  defendant,  but  of  the  relator  also;  and  if  it 
determine  in  favor  of  the  relator,  may  render  judgment  that 
the  defendant  forthwith  deliver  up  to  the  relator  the  office.'** 
A  person  holding  a  certificate  of  election  without  legal  titie  to 
the  office  is  an  intruder."  And  the  action  'ies  against  an 
intruder  into  the  office  created  by  the  charter  of  a  corporation.'* 
A  certifieati  of  election  is  not  necessary  to  enable  a  party  claim- 
ing: to  liave  been  elected  to  bring  this  suit."  Where  several 
claim  an  office,  their  rights  may  be  determined  in  a  single 
action.'* 

For  usurpation  of,  intrusion  into  or  unlawful  holding  any 

3  5  Mass.  23U:4  Am.  Dec.  GO;  State  v.  Anderson.  4S  Obto  8t.  196; 
Territory  y.  Lo«kwood,  3  Wall.  836. 

•  Cal.  Code  Civ.  Pro.,  f  80*. 
■t  People  v.  Olds,  8  Cal.  175. 

Bid,  177;  58  Am.  Dec,  898;  see  People  v.  Dasbawar  Assn.,  8* 
Cal.  114. 

*  People  v.  Seannell,  7  Cal.  439. 

^  Keller  v.  Cbapman,  34  Gal.  635;  Searcy  v.  Grow,  IS  Id.  117; 
Dorsef  v.  Barry,  24  Id.  449. 
e  People  V.  Metzker,  47  Cal.  1^4. 
s  Hyde  v.  State,  S2  Miss.  66S. 

10  Tfople  V.  Banvard,  27  Cal.  47a 

11  People  V.  Jones.  20  Cal.  60. 

13  People  V.  Ktpp,  4  Cow.  382;  People  v.  Tlbbets,  Id.  868, 

IS  Magee  v.  Board  of  Supervisors  of  Oalaveras  Co.,  10  Oal.  ST8. 

u  Cal.  Code  Ov.  Pro.,  |  808, 
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public  office,  civil  or  militar}',  this  action  will  Ue;"  or  to 
try  the  title  to  office;'*  or  to  teet  the  right  of  an  appointee 
of  the  board  of  pilot  commiBsionere;'^  or  against  one  in  poa- 
eeesion  of  an  office  to  whicli  he  had  not  been  duly  ejected, 
but  who  holds  a  certificate  from  the  board  of  election  canvass- 
ers.'* The  possession  of  the  certificate  affords  him  at  most 
but  a  color  of  title,  and  does  not  invest  him  with  the  riglit 
which  belongs  to  another.'*  It  is  only  prima  facie  evidence 
of  title  to  the  office,  and  not  concluBive.^  It  is  competent  to 
go  behind  the  certificate  in  such  proceedings,  as  the  isenance 
of  a  commission  is  a  mere  ministerial  act.^'  Damages  sustained 
by  reason  of  the  usurpation  may  be  recovered  by  action.** 

g  2004.  Appointment  to  office  — de  facto  officer.       Unda:  the 

provisions  of  the  California  Constitution  two  events  must  coin- 
cide before  the  governor  is  authorized  to  appoint  to  an  office. 
There  must  be  both  a  vacancy,  and  no  mode  provided  by  the 
Constitution  and  laws  for  filling  "  such  vacancy."*^  The  con- 
stitutional provision  only  steps  in  where  no  other  appointing 
power  is  provided;  and  it  has  been  repeatedly  held  that  the 
constitutional  provision  conferring  power  on  the  governor  in 
the  cases  specified  sliould  be  strictly  construed  when  there  is 
any  doubt,  so  as  to  limit  the  power  of  the  governor.**  When 
an  oflice  becomes  vacant  and  is  filled  by  appointment,  the  term 
of  the  officer  appointed  continues  until  the  ne.xt  election  by 
the  people  authorized  by  law.^  To  constitute  a  peraon  a  de 
facto  officer  as  distinguished  from  a  usurper,  he  should  have 
been  put  into  the  office  and  have  secured  the  holding  thereof 

10  People  V.  Olds,  3  Cal.  IfiT;  58  Am.  Dec.  398:  Lewis  t.  Oliver, 
4  Abh.  Pr.  121;  People  v.  Sampson,  2S  Bnrb.  2M.  A  court  Of  eqult; 
haa  JurlHdlctlon  to  Interfere  by  InJunctloD  with  a  person  who  i« 
endeavoring  to  usurp  tlie  office  ot  sheriff.  Armljo  v.  Baca,  S  N, 
Mes.  294. 

>«  People  V.  Scannel],  7  Cal.  432;  Mayor  of  New  York  r.  OODOVer, 
B  Abb.   Pr.   171. 

"People  ei  rel.  Pnlmer  v.  Woodbury,  14  Cal.  43. 

18  People  V.  JoneB.  20  Cal.  50. 

"Id. 

ao  Magee  r:  BoRrd  of  Supervisors,  10  Cal.  376. 

w  Conger  v.  Qilmer.  32  Cnl.  75:  People  v.  Spaman.  5  Deo.  400. 

MCal.  Code  Civ.  Pro.,  g  807. 

28  People  V.  Mizner.  7  Cal.  523:  People  v.  Stratton,  28  Id.  392: 
People  ei  rel.  ShoafT  v,  Parker,  37  Id.  fSi). 

M  People  ei  rel.  Shonff  v.  Parker  37  Cal.  G49:  and  Bee  Peopltt 
V.  Hammond.  RR  lil.  leV);  Peoplp  v.  Menzies,  110  Id.  447. 

»  People  V.  Mathewsoo,  47  Cal.  442. 
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in  such  manner  as  to  be  coneidered  io  peaceable  posseBsion,  and 
actually  exercising  the  functions  of  an  officer;  an  intruaion  by 
force  is  not  sufficient.^  An  appointrnt-nt  of  the  clerk  of  a 
court  by  a  de  facto  judge  is  good  as  against  an  appointment 
made  by  the  judge  de  jure,  even  after  the  judge  de  facto  has 
been  ousted  and  the  judge  de  jure  installed  under  judicial 
decision.^ 

i  2909.  Averments  in  complaint.  The  complaint  should 
state  the  facts  constituting  the  usurpation,  which  constitute  the 
cause  of  action.^  An  averment  that  the  defendants  "are  and 
have  been  for  some  time  past  unlawfully  holding  and  exer- 
cising the  offices"  in  controversy,  specifying  particular  acts, 
'■  when  in  fact  they  had  and  have  no  lawful  right  or  title  to 
hold  or  exercise  the  said  offices,"  is  a  sufficient  allegation  that 
they  have  usurped  the  offices.^  If  the  relator  claims  title  in 
himself,  his  averments  of  title,  if  defective  or  insufficient  on 
their  face,  are  liable  to  demurrer;  but  the  sustaining  of  such 
demurrer  does  not  affect  the  judgment  which  ought  to  be  ren- 
dered against  the  defendant  if  the  averments  as  to  his  usurpa- 
tion are  sustained.^  "  That  an  election  was  duly  and  legally 
held  pursuant  to  the  statute,"  was  held  sufficient  as  to  the  time, 
and  tliat  it  was  on  the  day  prescribed  by  law.*'  A  complaint  in 
quo  zi'arranto  against  a  plankroad  company  must  aver  time  of 
incorporation  or  date  of  organization,  that  the  court  may  know 
by  what  statute  the  decision  is  to  be  governed.^*  In  an  action 
by  one  claiming  to  have  been  elected  to  an  office,  against  his 
predecessor  to  compel  a  surrender  of  the  books  and  papers  be- 
longing to  the  office,  plaintiff  must  show  prima  facie  that  a 
vacancy  esisted  in  the  office,  and  that  he  was  elected  to  fill  if 
An  allegation  that  defendant  is  in  possession  of  the  office 
without  lawful  authority,  is  a  sufficient  allegation  of  intrusion 
and  usurpation.     If  the  complaint  be  defective  in  this  particu- 

» State  ex  rel.  Corey  r.  Curtis,  S  Nev.  325;  Bee.  also.  Brafdy  v. 
Thprltt,  17  Kan.  408:  and  State  v.  Carroll,  38  Conn.  449;  9  Am.  Rep. 
40fl, 

2T  People  v.  Staton,  T3  N,  C,  546;  21  Am.  Rep.  479. 

28  State  V.  Messmore,  14  Wla.  115. 

20  State  V.  Price.  50  Ala.  568. 

Mid. 

31  People  V.  Ryder,  12  N.  Y.  433. 

aaCoyluKtan,  etc..  Co.   v.  Vjin   Sickle.   IS  Ind.   244. 

33  Doane  v.  Scanaell,  7  Cal.  303;  People  v.  Scanneli,  Id.  439. 
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lar,  the  defect  must  be  reached  by  special  denmirer.'*  In. 
pleading  a  party's  title  to  public  office,  an  averment  that  under 
and  in  purBuauce  of  the  laws  of  this  state  on  a  specified  day, 
he  was  duly  appointed  to  fill  such  office,  and  duly  made  and 
executed  his  official  bond  with  sureties,  and  took  the  oath  of 
office  required  by  law,  and  was  thereby  constituted  such  officer, 
and  was  thenceforth  entitled  to  hold  and  administer  such  office, 
is  sufficient  on  demurrer.**  The  complaint  need  not  state  that 
the  claimant  posseeaed  the  requisite  qualifications,  nor  that  he 
has  taken  the  oath  and  given  bond  of  office,  nor  need  it  state 
the  number  of  votes  given;"  as  the  complaint  may  be  good 
against  the  defendants  without  showing  title  in  the  relator. ^^ 
Under  the  California  statute,  the  complaint  need  not  aver  that 
it  has  been  filed  within  forty  days  after  the  return  day.  If  the 
complaint  has  not  been  filed  within  the  statutory  time,  it  is  a 
matter  of  defense  to  be  made  by  answer  in  tlie  nature  of  a  plea 
to  the  jurisdiction,  or  to  be  taken  advantage  of  by  motion  to 
dismiss  the  proceedings.** 

t  2B06.  Action  in  Arkanaos  and  LoaUluia.  The  writ  of  quo 
ivarranto  lies  against  a  corporation  for  the  abuse  of  its  charter.** 
But  in  Louisiana  the  writ  of  quo  -warranto  will  not  be  granted 
to  test  the  right  to  a  state  office.*" 

1  SOOT.  la  niiaola.  In  Illinois  a  proceeding  by  quo  warranto 
is  a  criminal  prosecution,  and  should  be  carried  on  "  in  the 
name  and  by  the  authority  of  the  people  of  the  state  of  Illinois," 
and  should  conclude  "  against  the  peace  and  dignity  of  the 
same."**     When  it  is  resorted  to  for  the  protection  of  individual 

MPe<^le  V.  Woodbury,  14  Cal.  43:  and  see  People  v.  Cooper,  139 
III.  461. 

SB  Pratt  V.  Stout.  14  Abb.  Pr.  178;  and  see  State  v.  McQuade. 
12  Wash.  St.  664. 

w  People  ex  rel.  Crane  v.  Hider.  12  N.  T.  433;  8.  C.  16  Bart>.  370. 

w  People  V.  Abbott.  16  Cal.  358;  Hutledge  v.  Crawford.  91  Cal. 
B2e;  People  v.  Ryder,  16  Barb.  370. 

*s  Preston  v.  Culbertson,  58  Cal.  198.  Election  contest  —  suffl- 
cl^Dcy  of  complaint  or  petition.  See  Todd  v.  Stewart.  14  Onl.  286; 
Beao  T.  Jones.  21  Xev.  433.  Sufficiency  of  complaint  In  action 
for  usurpation  of  office.  See  People  v.  Hclutyre.  10  Uont.  166; 
People  v.  Bridge  Co.,  13  Col.  11;  16  Am.  St.  Rep.  182. 

»  Smith  T.  State.  21  Ark.  294. 

« Terry  v.  BtauSer,  27  La.  Ann.  306. 

41  Donnelly  v.  People.  11  lU.  5I»;  62  Am.  Dec.  406;  People  v. 
Mississippi,  etc.,  R.  R,  Co.,  13  111.  66;  Wight  v.  People,  US  id.  417; 
Me  Puterbaugh's  PI.  &  Pr.  668. 
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rights,  it  ie  in  substance,  though  not  in  form,  a  civil  suit,  and 
a  change  of  venue  will  be  allowed  under  the  statute,  the  same 
MS  in  civil  eases."  And  it  should  be  alleged  that  the  party 
iigLiinst  whom  it  is  filed  holds  and  executes  eome  office  or  frau- 
tliise,  describing  it-**  It  is  the  proper  mode  of  testing  the 
4ue3tion  of  forfeiture  of  a  charter."  Leave  to  file  an  informa- 
i)i>n  is  not  granted  as  a  matter  of  course;  it  rests  in  the  sound 
dt!^cretion  of  the  court.  The  court  or  judge  may  grant  leave, 
ur  may  enter  an  order  on  the  defendants  to  show  cause  why 
an  information  should  not  be  filed. ^  The  fact  that  the  relator 
took  part  in  an  election  of  the  ofQcere  complained  against  is  a 
fatal  objection  to  the  application  on  his  par£  for  leave  to  file 
an  infonnation  charging  them  with  unlawfully  acting  as  such.^ 

I  2906.  In  Hauacbusetti.  The  proceeding  in  qtio  ivarratito 
is  applied  to  teeting  the  right  to  the  use  of  lands  below  low- 
water  mark."  In  Massachusetts,  the  action  lies  for  the  pur- 
pose of  dissolving  a  corporation,  or  seising  its  franchises:'*  in 
(iises  of  usurpation  by  individuals  of  offices  holden  of  the  com- 
monwealth;** against  an  officer  appointed  by  the  governor  and 
council,  viz.,  a  judge  of  probate,  as  well  as  those  holding  cor- 
porate offices  or  franchises."  So  of  the  right  of  persons  exer- 
cising the  functions  of  piirish  officers  in  colore  officii."^  Against 
a  corporation,  for  a  forfeiture  of  thdr  charter;^  or  a  violation 
of  their  charter.*^  It  does  not  lie  against  the  managers  of  a 
lottery  appointed  by  a  corporation  having  the  grant  of  snch 
lottery.*^  Nor  against  a  railroad  company,  in  behalf  of  a  stock- 
holder, merely  because  the  corporation  issued  stock  below  the 

13  People  V.  Sbaw,  13  III.  S81. 

43  21  111.  es. 

**  Wllmena  v.  The  Preeldeat,  etc.,  1  GHm.  867;  Pwp\«  v.  Adm'r 
of  Bac|aB.  32  111.  82. 

4B  People  v.  Mowe,  73  111.  132. 

«Id. 

41  Commonwealtb  v 

4S  Commonwealth  ^ 
Dec.  50. 

M  Commonwealth  v.  Fowler,  10  Mass.  205;  see.  also.  People  v. 
Water  Co.,  97  Cal.  278;  33  Am.  St.  Rep.  172. 

<WFeit<Hi  V.  DIctineon,  iO  Mass.  290. 

S)  Flret  PariBh  In  Sudbury  t,  Stearns,  21  Pick.  156. 

MCommonwesltta  y.  Tenth  Mbhb.  Turnpike  Co.,  6  Cnsh.  SOO. 

u  Commonwealth  v.  Tenth  Mhbb.  Turnpike  Co.,  11  Onefa.  ITL 

M  Commonwealth  v.  Dearborn.  1C>  Mass.  125. 
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par  value,  and  began  to  coiutruct  their  road  before  the  requisite 
amount  of  stock  was  subscribed,  if  the  petitioner's  private  iot^^ 
£6t  was  not  put  in  hazard."  The  information  must  be  filed  by 
the  attorney-general;^  or  the  solicitor-general." 

(  2909.  In  Klcblgan.  Where  the  information  av^red  that 
an  election  to  fill  the  offices  was  held,  and  the  relator  duly 
elected,  a  plea  was  held  to  be  good  which  set  forth  that  no 
votee  were  cast  to  fill  such  office."*  The  court  will  not  dismiss 
an  information  in  the  nature  of  a  quo  warranlo  on  motion  at 
the  relator  whose  name  was  used  without  hie  authority,  but 
will  amend  the  information  by  striking  out  the  relator's  name.^ 
Judgment  of  ouster  will  be  given  on  default.**  If  the  defend- 
ant does  not  disclaim,  he  must  justify;  and  his  justification 
must  show  all  the  facte  necessary  to  establish  his  lawful  right 
to  hold  the  office;  and  this  affirmative  showing  he  haa  the 
burden  of  maintaining." 

i  2910.  In  MlMonrL  A  writ  of  quo  warranto  is  in  the^nature 
of  a  writ  of  right  for  the  state,  against  any  person  who  claims 
or  esercises  any  office,  to  inquire  by  what  authority  he  supports 
his  claim,  and  it  ieeuee  aa  a  matter  of  course.*'  Leave  of  court 
must  first  be  obtained  before  the  information  can  be  filed,  as 
the  relation  of  a  private  person,  but  otherwise  when  the  attor- 
ney-general files  the  information  ex  officio.  The  jurisdiction  of 
the  Supreme  Court  being  appellate,  it  refused  to  issue  the 
writ."  It  is  a  civil  proceeding."*  The  sheriff  of  the  old  county 
may  proceed  against  the  person  assuming  to  act  as  sheriff  of 
the  new  county,  when  the  act  establishing  the  new  county  within 

w  Hastings  v.  Amherst  &  Belchertown  R.  R.  Co.,  B  Onab.  586. 
MGoddard  v.  Smithett,  3  Gray,  116;  Commonwealth  v.  DnloD 
Fire  &  Marine  Ins.  Co..  &  Mass.  230;  4  Am.  Dec.  BO.  • 

Bt  Id. 

BsAs  to  Its  exercise  In  the  dlssolutlMi  of  Insolvent  corporations, 
see  People  v.  Bank  of  Poatlac,  12  Mlcli.  SXJ. 

M  People  T.  Knight.  13  Mich.  230. 

«  People  V.  Connor,  13  Mich.  238. 

91  Larke  v.  Crawford,  28  Mich.  88. 

ea  State  v.  Perpetual,  etc..  Ins.  Co.,  8  Mo.  330;  State  v.  Stone,  25 
Id.  556. 

«»  State  V.  Stewart,  32  Mo.  37». 

estate  V.  Lingo,  26  Mo.  496;  see,  also.  People  v.  Stanford,  77 
Cal.  360;  Boad  Co.  v.  The  People,  5  OA.  39i  Ames  v.  Kansas,  111 
D.  S.  449. 
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ithe  borden  of  tbe  old  county  is  unconBtitutioaal.^  Where  an 
office  is  already  filled  by  a  peison  holding  by  color  of  right; 
^0  warranto  is  the  proper  remedy.**  A  recorder  who  has  failed 
to  take  and  file  the  oath  preBcribed  by  the  new  Constitution 
may  be  removed  upon  an  inionuation  in  the  nature  of  a  quo 
zcarrantoy  In  a  suit  against  a  defaulter,  the  petition  ehould 
ehow  that  the  person,  when  appointed  to  the  second  office,  was 
in  default,  and  accountable  for  public  moneys.**  Neither  in 
thiii  state  nor  under  the  Statute  of  Anne  is  tbe  relator  necea- 
■Barily  a  claimant  for  the  office  alleged  to  be  usurped;  nor  is 
the  relator's  title  necessarily  examined  into,  except  so  far  aa 
it  may  incidentally  or  indirectly  affect  the  right  of  the  defend- 
ant; nor  can  the  qualification  of  electors  be  inquired  into  upon 
an  information  in  the  nature  of  quo  warranto.'^ 

i  2911.  In  New  York.  In  New  York  an  action  in  the  na- 
ture of  a  quo  warranto  is  a  civil  action.™  It  may  be  maintained 
to  establisli  title  to  a  public  office."  In  such  action  it  may 
be  shown  that  a  Bufficient  number  of  the  votes  cast  for  a  peraon 
who  received  the  certificate  were  illegal,  to  annul  his  majority, 
and  iiis  election  may  be  set  aside  for  that  reason."  Such  action 
lies  against  a  corporation,  of  which  a  receiver  waa  appointed 
on  account  of  its  insolvency,  to  vacate  its  charta-  and  prohibit 
it  from  afting,"  It  lies  against  a  corporation  for  carrying  on 
banking  business  without  authority,  this  being  a  franchise 
given  by  statute,'*  So  is  the  possession  of  corporate  powers,'" 
So  is  the  appointment  of  professors  of  an  incorporated  college." 
The  object  of  the  Code  is  to  provide  a  speedy  and  effective 
mode  of  determining  the  claims  of  persons  to  exercise  the 

M  state  7.  Scott,  17  Mo.  B21. 

M  St.  LoulB  County  Court  v.  Spai^s,  tO  Mo.  117;  45  Am.  Dec.  355. 

er  Stall.'  v.  Bemoudy.  36  Mo.  279. 

w  f.z  parte  Bellows,  1  Mo.  115, 

wstntp  V.  Valle.  53  Mo.  97:  State  t.  Townsley.  56  W.  107. 

Toppoplfi  V.  Cook.  8  N.  T.  67;  59  Am.  Dec.  451;  afflrmlng  8.  C, 
14  Bnrb.  259.  So  In  Nortb  Dakota.  Butler  v.  Callehan,  4  N.  Dak. 
4S1. 

'1  reojile  tx  rel.  Smith  v.  Pease.  27  N.  Y.  46;  84  Am.  Dec.  242. 

72  Id. 

73  People  ei  rel-  Barbm  v.  Renssdaer  Ins.-  Co.,  38  Barb.  828; 
People  V.  Washln^Mi  Ice  Co.,  18  Abb.  Pr.  382. 

"  People  T.  Utica  Idb.  Co.,  15  Johns,  358:  8  Am.  Dec.  243. 

7B  People  T.  TibbetB,  4  Cow.  384, 

78  People  V.  Trustees  ot  Geneva  College,  5  Wend.  211, 
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duties  of  any  office  within  the  state,  and  it  neceeearily  involves 
a  deterimnation  of  the  existence  of  the  particular  office."  An 
action  can  not  be  maintained  by  an  individual  either  a»  cor- 
porator or  taxpayer  to  determine  the  legality  of  the  election 
of  one  claiming  to  hold  a  municipal  office,  unleee  plaintiif  in 
thereby  affected  in  his  private  rights,  as  distinct  from  other 
corporators-  The  remedy  is  by  approfsriate  proceedings  in  the 
name  of  the  people  of  the  state.''^  Nor  can  an  action  be  main- 
tained by  an  individual  claiming  to  hold  a  municipal  office,  to 
determine  his  riglit  thereto,  when  it  does  not  appear  that  any 
person  claims  the  right  thereto  in  hostility  to  him,  or  that  his 
legal  rights  as  officer  have  been  interfered  with  by  the  defend- 
ant.^' The  burden  is  on  the  defendant  of  showing  that  he  haa 
a  legal  title  to  the  office  before  he  can  have  judgment  in  his 
favor;  but  a  failure  to  do  so  on  his  part  does  not  establish  the 
title  of  the  relator.  Upon  that  issue  plaintiiTs  have  the  affinn>k- 
tive,  and  the  burden  of  proof  is  on  them.**  Hie  evidence  of 
voters  is  proper,  and  they  may  he  required  to  testify  for  whom 
they  voted.*^ 

(  2912.  In  North  Carolina.  An  information  in  the  nature 
of  a  writ  of  quo  warranto  against  a  corporation,  to  have  its 
]irivileg€B  declared  forfeited  because  of  neglect  and  abuse  in 
their  exercise,  must  be  brought  in  the  name  of  the  attorney- 
general,  and  can  not  be  instituted  in  the  name  of  a  solicitor 
of  a  judicial  district.*^ 

{  2813.  IB  Ohio.  On  a  judgment  of  ouster  in  que  warranto, 
against  an  incumbent  in  office,  the  court  will  not  proceed  to 
adjudge  in  favor  of  another  claimant  whose  election  is  then  in 
process  of  regular  contest.** 

7T  People  V.  Carpenter,  24  N.  Y.  8& 

TSDemareBt  v.  Wlckham,  63  N.  T.  320.  It  Is  a  public  proaecutlon 
Instituted  and  WHiducted  by  the  public  prosecutor  under  his  offi- 
cial obligation  and  responaihllity.  /n  re  Gardner,  68  N.  Y.  467;  People 
V.  Demarest.  67  id.  334;  Robineon  v.  Jones,  14  Fla.  256;  BvenilnR 
V.  McGinn,  23  Oret;.  15.  The  Oregon  statute  is  sumclenti;  com- 
piled with  where  the  complaint,  on  relation  of  a  private  pen<on, 
Ifl  RiKned  by  the  proeecuting  attorney  In  hie  official  capacity. 
State  v.  Stevens,  29  Orep.  464. 

IB  Demareat  v.  WlCkham,  63  N.  T.  320. 

»  People  T.  Thacher,  tW  N.  T.  525. 

Slid.;  14  Am.  Rep.  312. 

as  Houston  v.  Neuse  River  Co.,  8  Jouee,  476. 

S>  State  V.  Taylor,  15  Ohio  SL  13T.  * 


413  USURPATION   OF    OFFICE.  §g  2914-2917 

S  2S14.  In  Pflimsylvania.  Jurisdiction  in  quo  warranto  is 
oxeruised  by  the  Supreme  Court,  and  tlio  state  has  power  to 
inquire  into  the  exercise  of  tlie  right  of  eoqjoratione  reserving 
the  right  of  trial  by  jury  in  such  cases.**  The  Supreme  Court 
vill  grant  the  writ  to  try  the  right  of  a  member  of  the  common 
council  to  a  seat  in  that  body."**  The  writ  may  issue  against  a 
public  officer  for  bribery,  fraud,  or  any  willful  violation  of  the 
Election  i.aw  without  a  preliminary  conviction  for  the  offense; 
and  the  question  whether  the  offense  was  committed  may  be 
tried  in  the  proceedings  under  the  writ  of  quo  warranto.'* 

i  2916.  In  United  States  terrltortee.  A  proceeding  in  the 
nature  of  a  quo  warranto  in  one  of  the  territories  of  the  United 
.States,  to  test  the  right  of  a  person  to  exercise  the  functions 
of  a  judge  of  the  Supremo  Court  of  the  territory,  must  be  in 
the  name  of  the  United  States,  and  not  in  the  name  of  the 
territory.^ 

i  2916.  In  Wiaconoin.  In  Wisconsin,  the  writ  and  the  sul)- 
stitated  proceeding  by  information,  in  the  nature  of  quo  war- 
ranto, are  abrogated  by  statute,  and  a  civil  action  lies  in  their 
place,** 

{  2017.  Salary  of  office.  The  salary  annex^  to  a  public 
office  is  incident  to  the  title  of  the  office,  and  not  to  its  occu- 
[jation  and  esereise.^*  And  a  party  elected  and  qualified,  and 
being  ready  and  willing  to  enter  upon  the  discharge  of  the 
duties  of  the  office,  his  right  to  the  salary  is  unaffected  by  the 
fact  that  a  usurper  discharged  the  duties  of  the  office.*" 

M  Commonwealth  v.  Delaware  A  Hudson  Canal  Co.,  43  Penn. 
St.  285. 

wCommoDwealtb  v.  MecRer.  44  Penn.  St.  841. 

wi  Commonwealth  v.  Walter,  83  Penn.  St.  105:  24  Am.  Rep.  IW. 
The  courts  are  not  bound  to  issue  the  wril  eicept  la  the  exerrlac 
of  a  Hounfl  discretion.  CJinini  on  wealth  v.  MeCarter,  98  Penn.  St, 
fiOT:  and  eep  People  v.  Keelins,  1  Col.  129. 

f!  Territory  v,  Loebwood,  3  Wall  236.  The  proper  prartice  In 
such  cases.  Id  quo  warranto,  stated.  United  States  v.  Lockwooil. 
Burn.  215, 

"*  Stale  V.  Messmore.  14  Wis.  115;  see  State  v.  Railroad  Co.,  ;u 
id.   187. 

"»  Principle  affirmed  In  Dorsey  v.  Smyth,  2S  Cal.  21;  People  v. 
Oulton,  Id.  44. 

wi  Horsey  v.  Smith,  28  Cal.  21;  clleil  In  Carroll  v.  Slebenthaler, 
rST  id,.  193. 


'I 
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g  2B18.  VftCMicy.  Vacancy  in  office  is  defined  in  the  Con- 
stitution in  Califorma."'  When  the  Constitution  enumerates 
the  events  that  constitutes  a  vacancy,  all  other  causes  of  vacancy 
are  excluded,  except  when  this  construction  leads  to  an  injuri- 
ous result. ^^  In  tlie  states  of  Pennsylvania  and  Miseouri,  it  lias 
been  held  that  a  vacancy  does  not  occur,  but  the  incumbent  of 
the  expired  term  holds  over.^  If  au  office,  filled  by  appoint- 
ment of  the  governor,  requires  the  confirmation  of  the  senate, 
such  a  vacancy  therein  &&  will  authorize  the  governor  to  fill  the 
same  without  the  consent  of  tlie  senate,  can  be  caused  onlyby 
the  death  or  resignation  of  the  incumbent,  or  by  the  happening 
of  Borne  other  event,  by  reason  of  which  the  duties  of  the  office 
are  no  longer  discharged.  The  e:xpiration  of  the  term  of  the 
incumbent  simply,  if  he  continues  to  discharge  the  duties  of 
the  office,  doea  not  create  such  a  vacancy  as  authorizes  the 
governor  to  appoint  without  the  action  of  tlie  senate.** 

i  2919.  The  same  — a^lnst   an  ■.ppoiuted  offleer  for  holding 

Form  No.   6S9- 
[Title  and  Commencemekt,  ab  in  Last  Fobm,] 

I.  That  on  the   day  of    ,  18..,  at 

,  the  defendant  was  duly  appointed , 

by  the  supervisors  of  said  city,  and  immediately  thereafter  en- 
tered upon  the  duties  of  the  said  office,  and  continued  therein 
until  his  removal  as  herein  stated. 

II.  That  on  the  day  of  ,  18. .,  the 

defendant  was  duly  removed  from  the  said  office  by  the  super- 
visors of  said  city. 

III.  That  immediately  after  the  removal  of  the  defendant 

aa  aforesaid,  one  A.  B.  was  duly  appointed    by 

the  supervisors  of  the  city,  to  fill  the  vacancy  made  by  the 
removal  of  the  said  defendant  as  aforesaid. 

TV.  That  the  said  A.  B.  thereupon  accepted  the  said  oftice. 
and  in  the  form  and  within  the  time  required  by  law  and  the 

PI  People  V.  Whitman,  10  Cal,  38. 

Mid.:  Brooks  v.  Mplony,  IB  Cal.  SS.  As  to  when  a  Tficancy 
oocum  In  an  office,  ppp  Ppople  e.r  rel  ShoafT  v.  Pnrker,  37  Cal.  fi39: 
cltlnc  and  commenting  on  various  cases,  and  also.  People  rx  rtl 
Balnl  V.  Tllton,  Id.  614;  likewise  cftlnc  many  cfiRes  and  comment- 
ing thereon. 

wrommonwealth  v.  Hanlej.  9  Prnn.  St.  .113:  State  t.  Lust  18 
Mo.  3.13. 

w  People  V.  BlBsell.  49  Cnl.  407;  km  i  2904.  ante. 
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ordinancee  of  the  said  city,  took  and  subscribed  before  tli& 
mayor  of  the  said  city,  and  filed  in  his  office,  tlie  oath  of  office 

of  the  said  A.  B.,  as  such ,  and  also  executed  and 

filed  in  the  office  of  the    of  the  said  city,  an 

official    bond,  with    sufficient  sureties,  approved    by  the  said 

,  in  the  amount  prescribed  by  the  ordinances  of 

the  said  city. 

V.  That  the  said  A.  B.,  after  the  filing  of  such  official  oath 
and  bond,  demanded  of  the  said  defendant  the  possession  of  the 
said  office,  which  the  said  defendant  refused;  and  he  still  eon- 
tinuee  to  usurp,  hold,  and  exercise  the  said  office  to  the  exclu- 
sion of  the  said  A.  B. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  defendant  is  not  entitled  to  the  said  office,  and 
that  he  be  ousted  and  excluded  therefrom. 

2.  That  the  plaintiff  is  entitled  to  the  said  office,  and  that 
he  be  admitted  into  the  same  and  to  all  the  rights  and  emolu- 
ments thereof.** 

i  2920.  To  dlesolve  a  corporation  tor  exercialng  franchise  not 

conforred  by  law. 

Form  No.  66o. 
[Title  and  CoMuEycEMENT  as  in  Form  658.] 

I.  [Aver  incorporation  of  defendant*,  as  in  form  No.  78.] 

II.  That  said  corporation,  for  the  space  of    

months  past,  has  exercised,  without  any  warrant,  charter,  or 
grant,  the  franchise  [insert  user],  and  has  [recite  its  acts  in 
this  usurpation  of  franchise],  and  has  exercised  franchises  not 
conferred  upon  it  by  law. 

Wherefore  the  plaintiff  demands  judgment: 

1.  That  the  defendant  [naming  the  corporation]  he  excluded 
from  all  corporate  rights,  privileges,  and  franchises. 

2.  That  the  said  corporation  be  dissolved. 

3.  And  for  costs  of  this  action."* 

WThst  clprendBDt  may  in  such  actions  he  nrreated,  see  Cal.  Code 
Civ.  Pro.,  i  804.  Complaint  tor  o8un>ation  of  franchlfle.  See  Kelly 
V.  Edwards.  68  Cal.  4fiO:  People  v.  City  of  KiTerslde,  (HI  Id.  288. 

»•  Ab  to  ttie  rules  ot  pleading  In  nuch  cases,  see  Cal.  Code  Civ. 
Pro.,  If  8(J2-810,  for  Involuntary  dissolution,  and  SS  122T-1233. 
name  Code,  for  voluntary  dlsKolutlon:  set,  also,  Cal.  Civil  Code. 
II  399-403.  Tbe  due  incorporatlou  of  a  i^iiniiany,  clatmlnK 
to  act  as  SHcb  In  pood  faith,  can  not  be  Inquired  into  in  a  collateral 
proceeding  by  a  private  party;  but  such  inquiry  may  be  had  at 


§  3(tS0»  POEMS    OF   COMPLAIXTS.  ^l'' 

i  26S0ft.  Bam*d7    by    quo    warranto,    generally    conaidered. 

The  writ  of  quo  warranto  and  information  in  the  nature  of 
quo  warranto  were  both  common-law  remedies.  But  the  former 
hae  long  been  superseded  in  practice  by  the  latter,  which  is 
now  the  usual  proceeding  both  in  English  and  American  prac- 
tice to  oust  a  usurper  from  office.*'  A  proceeding  by  the  people 
in  the  nature  of  quo  ■warranto,  for  the  purpose  of  trying  the  in- 
cumbent's title  to  office,  is  not  an  "election  contest,"  within 
the  meaning  of  the  Colorado  Constitution,  and  statutes  |>afi8ed 
by  the  legislature,  in  obedience  to  the  constitutional  mandate 
relating  to  contested  elections,  do  not  deprive  the  court*  of 
jurisdiction  to  inquire  by  qito  warranto  into  usurpations  and 
unlawful  holdings  of  office.'*  In  North  Dakota,  the  title  to 
a  county  office  may  be  tried  either  by  the  statutory  mode  of 
contest  (Comp,  T^aws,  §§  1489-1501),  or  by  a  civil  action  in 
the  nature  of  quo  warranto,  initiated  by  an  official  representa- 
tive of  the  county,  as  provided  by  section  5354  et  scq.  of  the 
Compiled  Laws.**  In  the  exercise  of  it«  original  jurisdiction, 
thu  Supreme  Court,  exercising  its  discretion,  will  issue  the  writ 
(if  qno  warranto  only  when  applied  for  as  a  prerogative  writ, 
and  where  the  question  presented  is  one  publici  juris}'^  An  in- 
formation in  the  nature  of  quo  warranto  is  held  to  be  the  proper 
remedy  for  a  city  officer,  who  has  been  removed  from  olSce  upon 
certain  charges  and  findings  made  against  him  by  the  mayor.who 

the  HUlI  »r  the  stale,  on  information  of  the  attomey-ueneral.  Col. 
CIvH  Code,  S  358;  see,  atHO,  Peo|jle  v.  Ravenswood,  etc..  Turnpike 
&  Bridge  Co.,  20  Barli.  518:  Peoiile  v.  Utiea  Inn.  Co..  IS  Johns.  3.Wi 
8  Am.  Dec.  243:  People  v.  Riphardaon,  4  Cow.  87.  The  proceedinj; 
must  be  against  the  eorporntloa  Itself,  not  merelf  against  tlic 
individual  meniliers.  The  State  v.  Taylor.  25  Ohio  St,  279:  Stale 
V.  Barron.  07  N.  H,  498.  A  proceeding  In  Hie  nnlure  of  quo  warranto 
may  tie  brought  against  Individuals  for  InlrUKlitn  Into  pul>]lc  olficeii. 
and  against  private  and  public  cori>orailonH  for  usurpation  of 
rranclilKes,  or  to  ount  Ihem  from  the  enjoyment  thereof.  State  v. 
'ITacy,  48  Minn.  4fi7:  People  v.  Gartland.  75  Mich.  14;!;  State  v. 
Ailantlc  Highlands.  50  N,  J.  L.  457:  Orlebel  v.  The  State,  111  Ind. 
3tl9. 

nrgee  Territory  v.  Ashenfelter.  4  N.  Mei.  85;  People  ».  H&rird. 
■1  Idaho,  49S:  Bradford  v.  Territory,  1  Okl.  3(!e:  and  see  cases  cited 
in  jirecedlng  section. 

w  People  fx  rel-  v.  Londoner,  13  Col.  304;  and  aee  Peoi)le  fr  ret. 
V.  Held.  11  Id.  138- 

»e  Butler  v.  Callahan.  4  N.  Dak.  4S1. 

100  North  Dakota  v.  Nelson  Coiiniy.  1  N.  Dak.  83. 
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hia  appointed  a  auccessor.'*'  But  such  proceeding  will  be  dia- 
miesed,  when  filed  against  the  incumbent  of  an  office  for  the 
sole  purpose  of  having  a  judicial  determination  as  to  who  pos- 
sessea  tlie  power  of  appointment  to  such  office,  it  being  appa- 
rent that  the  defendant  will  remain  in  office  whatever  may  be 
the  decision."*  In  a  proceeding  bj'  the  state  in  the  nature  of 
a  quo  Warranto  to  deprive  a  corporation  dc  facto  of  ita  corporate 
charter  and  procure  its  dissolution  on  the  ground  of  a  want 
of  fiubstantial  compliance  with  tlio  statutory  requirements  in 
jttt  formation,  the  corporation  dc  facto  is  a  necessary  party,  and 
making  it  such,  with  the  averment  that  it  is  a  coqioration 
dc  facto,  hut  not  dc  jure,  does  not  estop  tlie  state  from  qnea- 
tioniug  its  corporate  character.'"'  A  complaint  in  quo  loarranto 
against  11  tollroad  company,  alleging  "that  for  more  than  six 
months  laat  past  defendant  has  had  no  franchise  or  right  to 
demand  or  take  toil,"  etc.,  does  not  admit  that  tlie  defendant 
ever  had  a  tollroad  franchise.^"*  A  proceeding  in  the  nature 
of  a  quo  li'arranto  under  the  Alabama  statute,  for  the  dissolution 
of  a  corporation,  i&  not  a  "  civil  action,"  and  it  is  not  necessary 
for  the  proceeding  to  lie  commenced  by  summons  and  complaint, 
nor  that  the  relator  should  obtain  the  permission  or  any  order 
from  any  court.  The  proceeding  may  be  brought  on  the  in- 
formation of  any  person,  giving  security  for  the  costs.'*" 

IM  Slate  ex  rel.  v.  Van  Brocklln,  8  Wash.  SL  557;  State  tx  reU 
T.  Kirkwood,  t5  id.  20S. 

IM  State  ex  ret.  v.  MeCullougli,  30  Nev.  IM. 

loa  People  v.  Wafer  Co..  97  Cal.  276;  33  Am.  St.  Hep.  172.  Mis- 
joinder of  parties  tlefendant  in  quo  warranto  proceedings.  8ee 
Preshaw  v.  Dee.  (5  Titali.  3G0. 

104  People  V.  Tollroad  Co.,  100  Cal.  87. 

i(»  Capital  City  Waler  Ca  v.  The  State,  105  Ala.  40a 
Vol.  II  — S3 
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FOH  FOnClBLE   ENTRY   AND   DNLAWFUL  DETAINEB. 

I  2821.  Por  forcible  entr;. 

Form  No.  66i. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  at  the  time  hereinafter  mentioned  he  was  in  the 
peaceable  and  actual  poEfieseion  of  aJl  that  certain  piece  or 
parcel  of  land  [describe  the  premises],  and  of  the  dwelling- 
house,  barns,  and  sheds  thereon. 

That  on  the day  of 18 . . ,  and  whilo 

the  plaintiff  was  so  in  poseeeeion  of  said  land  and  premises, 
the  defendant,  with  violence  and  a  strong  hand,  and  by  force, 
entered  thereon,  and  in  a  forcible  manner  ejected  said  plaintiff, 
and  put  hira  out  of  said  lands  and  tenements,  and  broke  the 
doors  and  windows  of  said  house,  and  tore  down  and  destroyed 
said  bam  and  gheds  [set  out  the  faets  showing  a  forcible  entry], 
contrary  to  the  form  of  the  statute,  and  to  the  damage  of  the 
plaintiff dollars. 

Or,  if  the  action  is  brought  under  the  second  clause  of  aec- 
tion  1159  of  the  California  Code  of  Civil  Procedure,  or  other 
similar  statute,  allege  in  place  of  the  foregoing,  as  follows: 

II.  That  afterward,  to-wit,  on  the day  of 

18. .,  and  while  the  plaintiff  was  so  in  possession  of  said  land 
and  premises,  the  defendant  peaceably  entered  thereon,  and 
afterwards,  and  on  the  same  day,  forcibly  turned  out  and  ex- 
pelled the  plaintiff  therefrom  [or  if  the  eviction  was  by  threats, 
and  menacing  conduct,  state  the  facts  in  regard  thereto],  con- 
trary to  the  form  of  the  statute,  and  to  the  damage  of  the 
plaintiff doUare. 
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III.  That  the  eaiti  defendant  unlawfully  withholds  and  keeps 
possession  of  said  land  and  premises,  and  has  so  held  and  kept 

posseseion  of  the  same  at  all  times  since  the  said day 

of ,  18.. 

IV.  That  in  consequence  of  said  acte  the  plaintiff  has  been 
deprived  of  the  rents,  issues,  and  profits  of  said  land  and  prem- 
ifies,  to  his  damage dollars. 

[Demand  of  Judohent.] 

{  2882.  Action  —  cluu-acter  of.  The  action  is  a  summary 
proceeding  to  recover  possession  of  premises  forcibly  or  unlaw- 
fully detained.  The  inquiry  in  such  cases  is  confined  to  the 
actual  peaceable  possession  of  the  plaintiff,  and  the  unlawful  or 
forcible  ouster  or  detention  by  defendant,  the  object  of  the  law 
being  to  prevent  the  disturbance  of  the  public  peace  by  the 
fcrt'ihle  assertion  of  a  privat*  right.  Question  of  title  or  right 
of  possession  can  not  arise;  a  forcible  entry  upon  the  actual 
possession  of  plaintiff  being  proven,  he  would  be  entitled  to 
restitution,  though  the  fee  simple,  title,  and  present  right  of 
possession  are  shown  to  be  in  the  defendant,'  At  common  law, 
a  person  holding  the  title  to  land,  and  having  a  present  right 
of  entry,  might  use  actual  force  in  entering,  if  necessary,  for 
overcoming  any  forcible  resistance,  because  his  right  of  entry 
being  perfect,  no  other  person  could  lawfully  resist  him  in  the 
exercise  of  his  perfect  right.  The  English  Statutes  of  Forcible 
Entry  and  Detainer  declared  that  an  entry  with  actual  force 
should  subject  the  party  so  entering  to  an  indictment  for  any 
consequential  breach  of  the  peace,  and  to  restitution  of  posses- 
sion, and  also  to  an  action  of  trespass.  But  the^e  statutes  have 
always  been  so  construed  as  not  to  afTect  the  common-law  right 
of  jngtifying  in  an  action  of  trespass  quare  clansum  fre^it  the 
forcihie  entry,  by  pleading  and  proving  a  right  of  entry,  and 
hence  liberum  tettemetiium  hai,  notwithstanding  those  stfltutes, 
been  always  held  to  be  an  effectual  plea  to  the  aetion  of  trespass. 

1  McCauIey  v.  Weller,  12  CbI.  500;  Romero  v.  Gonznlea,  3  N.  Mes. 
3B:  Voll  T.  Hollie.  60  Cal.  .'ifiO;  Commissioners  v.  Barnard.  98  Id. 
189;  Felton  v.  MlUnrd,  81  Ifl.  540:  HoUand  v.  Green.  62  Id.  97; 
NlcrOBl  T.  Phllliri.  fil  Aln.  299.  In  thla  action  two  iiwpsdons  are 
preB«nt^,  viz.:  W88  the  plaintiff  at  the  time  of  the  entry  by  the 
<1ef«?nrlant  piprclslng  such  acts  of  dominion  over  the  property  an 
«inBtltute  HcluHl  poBBPtiHlon  In  law:  and  illd  Ihp  defendant  forcibly 
deprive  the  plaintiff  of  this  posseeslon.  Potts  v.  Ma^es,  IT  Ool. 
304. 
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aad  tbUB  proves  that  the  right  of  enti;  is  the  light  to  make  an 
actual  entry  on  the  land."  The  Statutes  against  Forcible  Entry 
unci  Detainer  aro  not  aimed  agaioat  the  right  of  entry,  nor  even 
agiiinst  the  entn'  wliere  tlie  rij^ht  to  enter  existe,  but  against  -m 
entry,  irrespective  of  the  riglit,  under  circumstances  specially 
named  or  described  in  the  statute.  The  right  of  entry  could 
not  be  taken  away  hy  t!ie  statute,  though  it  is  entirely  competent 
for  the  legislature,  in  the  intiTest  of  peace  and  good  order,  to 
prohiliit  its  exet-cise  in  t>UL-b  manner  aa  would  involve  a  breach 
of  the  peace  or  the  wrongful  injury  or  destruction  of  property. 
The  injury  to  the  public  through  an  improper  exercise  of  this 
important  right  may  directly  atfect  but  one  person,  yet  it  is  a 
wrong  to  the  public,  just  us  a  crime  committed  against  the 
person  of  A.  is  yet  an  o^tfeuac  iigainat  the  commonwealth.  Upon 
no  other  theory  can  any  vulid  statute  be  framed  which  shall 
take  away  from  me  a  right,  or  hinder  its  exerciae,  any  more 
than  I  can  bo  deprived  ol  my  property  by  the  mere  force  of 
legislative  enactment.  The  other  branch  of  the  statute,  that 
in  relation  to  unlawful  detainer,  is  merely  a  summary  mode  of 
lecovering  possession  by  action  from  a  tenant  of  real  propMty. 
It  will  be  observed  that  under  the  California  statute  there  is 
no  such  thing  as  an  "unlawful  entry"  except  as  constituting, 
under  certain  circumstances,  a  "  forcible  detainer."  This  action 
is  not  intended  as  a  substitute  for  the  action  of  ejectment.* 
The  purpose  of  the  action  is  to  obtain  a  restitution  of  the 
liremiaes  and  damages  occasioned  by  the  forcible  entry  and 
detainer,  but  when  damages  are  claimed  which  do  not  neces- 
farily  result  from  the  forcible  entry  or  detainer,  the  title  to 
the  property  injured  may  be  a  proper  subject  of  inquiry,  as 
in  other  actions  for  the  same  injury.^  Such  action  does  not 
lie  to  enforce  an  incorporeal  right  of  way,  although  an  action 
on  the  case  might  be  maintained  for  its  obstruction,  or  a  suit 
in  equity  to  restrain  aoi  interference  therewith."  Nor  can  an 
action  for  unlawful  pufr>',  uriareompanied  by  actual  force,  bo 
maintained,  under  the  statnt'^  of  New  Mexico,  on  the  ground 
of  such  entry  being  constructively  forcible.' 

2  Chief  Jusllee  RotxH-liion,  iti  TVIbble  v.  Frame.  7  J.  J.  Harsb. 
601. 

sHrMlcklns   v.   .lonlon.   29  On!.   577:   Owen   v.   Doty,   27   Id.  B02; 

Bramlfiiliure  v.  Relthnian,  ?  Col.  S23. 
<  Wnrburton  v.  DnMe,  38  Cnl.  618. 
f-  Itoherts  V.  TriOlilo,  3  N.  Mcx,  60. 
•  Romero  v.  Oonzai™,  3  N.  Mex.  S5. 
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i  2823.  AMual  poBMuion.  The  cotnj.ikiiit  luuttt  nhow  tiiai 
the  plaintiff  was  in  the  actual,  and  nut  mort'ly  in  tiie  cou- 
Btructive  possession  or  occupancy  of  th<!  premises  witliin  tive 
days  preceding  the  entry;  but  that  does  nut  iiijuirc  an  actual 
residence  or  bodily  presence.'  The  possession  of  a  servant  is 
the  possession  of  hie  principal.^  Nor  is,  cultivation  necessary, 
nor  improvement,  as  contradistinguished  from  tlie  erection  of 
substAntial  fences  or  barriers  marking  tlic  line  uf  the  ])reniisi'ii 
over  which  control  is  asserted.  Tfie  erection  of  a  substantial 
fence  aud  planting  of  ornamental  trees  around  a  tity  lot  amount 
to  actual  poesession."  And  a  natural  barrier,  as  a  precipitous 
cliff  or  the  shore  of  a  deep  stream  or  the  ocean,  may  serve  as  a. 
part  of  the  inclosure."'  Xeither  a  good  and  substantiaJ  fence 
nor  a  residence  upon  premises  is  necessary  to  a  peaceable  and 
actual  possession.  There  may  be  an  actual  possession  without 
fences  or  inclosure  of  any  kind.'^  A  scmmbling  possession,  or 
one  obtained  by  force  or  fraud,  and  maintained  for  a  timu  by 
threats  or  violence,  is  insufiicient."  A  lease  of  premises  con- 
taining a  provision  that  the  lessor  may  during  the  term  occupy 
all  or  any  part  of  the  premises,  does  not  prevent  the  lessor  from 
maintaining  forcible  entry  and  detainer  against  a  stranger,  if 
the  lessor  continues  to  occupy  notwithstanding  the  lease:  and 
he  may  prove  such  occupation  on  the  trial. ^^  One  who  has 
simply  worked  on  a  mining  claim  for  prospecting  purposes, 
but  lias  ceased  work,  and  has  not  occupied  the  same  for  several 
mnnths,  can  not  maintain  forcible  detainer  against  one  who 
enters  thereon  and  refuses  to  deliver  possession  on  demand.'* 

I  2024.  AlUfffttlonfl  of  complaint  conatnied.  The  allegations 
of  a  complaint  must  be  construed  most  strongly  against  the 
pleader.  A  complaint  that  alleges  that  he  is  in  possession  in 
one  place,  and  in  another  avffl^  that  he  is  not,  shows  no  cause 

'Shelby  v.  Honston.  38  Cal.  410;  Wilson  v.  Shackleford.  41  H. 
630;  t^erouj  v.  Murflock.  51  Id.  541;  Spiers  v.  Doane,  54  Id.  ITS; 
Giddlngs  V.  Land  &  Water  Co..  S3  Id.  86. 

)>  Bnker  v.  DickHon,  62  Cal.  19. 

0  Cray  v.  Collins,  42  Cal.  152. 

1"  Conroy  v.  Dnane.  45  Cal.  587. 

n  Goodrich  v.  Van  Lnndlcbam.  46  Cat.  607. 

iz  Bowers  v.  Cherokee  Bob,  45  Cal.  495;  Conroy  v.  Duane,  Id. 
597:  VoU  T.  Butler,  49  Id.  74:  Spiers  v.  Duiinp.  M  id.  176;  Tlvnen 
T.  Monahan.  "fl  Id.  1.31;  Brooks  v.  Warren,  r.  Ttah,  118. 

la  BowerK  v.  Clierokee  Bob.  45  Cal.  495. 

i*I.ntrd  T.  Waterford.  ."iO  Cal.  315. 
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of  action."  It  the  plaintiff  sues  upon  •one  onl>,  or  upon  two 
of  the  causes  of  action  mentioned  in  the  Forcible  Entry  and 
Detainer  Act,  and  the  testimony  makee  a  cause  of  acticm  named 
in  the  act,  but  not  set  out  in  the  complaint,  it  is  the  duty  of 
the  court,  on  its  own  motion,  or  on  the  motion  of  the  plaintiff, 
to  permit  him  to  amend  his  complaint  to  suit  the  testimony.'^ 
A  complaint  in  forcible  entry  and  detainer  in  two  counts,  the 
first  of  which  alleges  the  possession  of  the  plaintiff,  and  tiie 
unlawful  entry  of  defendant,  without  alleging  a  withholding 
of  any  character,  or  a  demand  of  possession  or  refusal,  or  the 
use  of  any  force  or  menace;  and  in  the  second  count  shows  that, 
the  defendant  being  in  the  possession,  plainciS  demanded  that 
he  surrender  possession,  which  defendant  refused  to  do,  but 
still  detains  th^n  by  force,  etc.,  is  bad  on  demurrer,  as  neither 
count  in  itself  states  a  cause  of  action.**  A  complaint  which 
alleges,  in  substance,  that  on  a  certain  day  the  defendant  un- 
lawfully entered  upon  the  land,  and  turned  the  plaintiff  out  of 
the  possession  thereof,  by  threats  and  menacing  conduct,  and 
ever  since  that  time  has  held,  and  still  does  hold,  the  posseesion 
thereof,  by  threats  of  violence  against  the  plaintiff,  is  sufficient 
under  the  California  statute," 

I  292B.  Tb«  aama.  In  forcible  entry  and  detainer,  a  de- 
scription of  the  land,  sufficiently  definite  to  enable  the  admin- 
istration of  substantial  justice,  is  all  that  is  required  in  actions 
before  justices  of  the  peace."  Where  the  complaint  described 
tho  premises  as  "about  ten  rods  square,  situated  within  and 
comprising  the  northwesterly  comer  of  that  certain  piece  or 
parcel  of  land  bounded  and  described  as  follows,  to-wit "  [and 
then  goes  on  to  give  the  metes  and  bounds  of  a  tract  contain- 
ing one  hundred  and  forty-six  acres],  "  the  said  ten  rods  square 
being  situated,  etc. —  tho  proof,  among  other  things,  showed 
this  ten  rods  to  be  called  the  northeasterly  instead  of  the 
northwesterly  comer  of  the  tract,  it  was  held  that  the  variance 

ID  Dickinson  v.  Ma^lre,  9  Cal.  46.  Complaint  In  forcible  entrr 
and  detainer  liberally  construed.  See  Chambers  v.  Hoover.  3  Wash. 
Tr.  107. 

M  Valencia  t.  Couch,  32  Cal.  940:  81  Am.  Dec  ri89.  As  to  when 
complaint  may  be  amended,  fee  Cal.  Code  Civ.  Pro.,  i  1173. 

"  Barlow  v.  Bums,  40  Cal.  361. 

IS  Holland  v.  Green,  62  Cal.  67. 

IB  Hemandes  v.  SImmi,  4  Cal.  182. 
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in  ttie  deecriptioa  of  the  ptemiBes  did  not  prejudice  a-ppellaut^ 
the  question  w&s  one  of  identity,  and  the  fact  that  the  comer 
oi  the  small  tract  was  called  the  uortheafiterly  instead  of  the 
northwesterly  comer  was  itself  insufficient  to  defeat  the  action, 
if  the  other  and  mors  de&nite  marks  of  description  sufficLently 
indicated  and  identified  the  premises.*'  That  tract  or  parcel 
of  land  situated  in  the  county  of  Santa  Barbara,  and  known  a» 
the  Kancho  Seepe,  granted  by  the  Mexican  nation  to  Don  Carlos 
Antonio  Carillo,  by  grant,  dated  November  29,  l&S'i,  and 
bounded  and  described  as  follows:  BoundtHl  by  tho  misaioas 
San  Fernando  and  San  Buenaventura,  situated  in  the  then 
juriiidiction  of  Santa  Barbara,  containing  six  square  leagues,  a 
little  more  or  less,  is  a  sufficient  description.^'  In  an  action 
hrought  in  M.  county  the  land  was  described  as  "  south  of  0. 
river,"  whereas  the  county  lay  north  of  it.  But  enough  was 
recited  elsewhere  in  the  complaint  to  identify  the  land  with 
property  shown  to  be  situated  in  M.  county;  it  was  held  that 
the  description  was  sufficient  for  the  purpose  of  the  action,  and 
the  words  "  south  of  0.  river  "  might  be  rejected  as  surplusage.^ 

I  8826.  Tlia  Mune  —  poucMloii,  aT«rmuit  of.  The  objection 
to  a  complaint  in  forcible  entry  and  detainer,  that  it  does  not 
aver  "actual  possession,"  the  word  "possession"  only  being 
abed,  was  a  mere  defect  in  pleading,  which  should  have  been 
taken  advantage  of  below,  where,  if  the  objection  be  good,  the 
con-plaint  could  have  been  amended;  but  it  can  not  be  urged  in 
the  Supreme  Court  for  the  first  time."  It  is  an  essential  aver- 
ment in  the  complaint,  in  an  action  of  forcible  entry  and  unlaw- 
ful detainer,  that  at  the  time  of  the  aliped  forcible  entry  plain- 
tiff was  in  the  actual  possession  of  the  premisee;  and  in  order 
to  maintain  the  action,  plaintiff  must  prove  this  averment  on 

MPaol  T.  Silver,  16  Cal.  73;  see  Oreen  v.  Palraer,  15  Id.  411; 
78  Am.  Dec.  492. 

ai  More  t.  Del  Valle.  28  Cal.  170. 

33  Sllvey  V.  Summ«-,  61  Mo.  2&3.  Wbere  the  complaint  aahs  the 
recovery  of  poeseBslon  of  a  whole  quarter  seoilon,  and  the  pn»f 
ihoWB  the  plalotltT  to  be  Id  poflseBsloa  of  a  very  oniall  part  of  It. 
the  variance  Is  held  to  be  Immaterial.  8<»«'ley  v,  Adamson.  1  Okl. 
78.  The  description  of  land  In  a  complaint  In  an  action  of  forcible 
entry  and  detainer,  from  which  the  land  Is  sui^cepii Ule  of  beloK 
easily  and  deOnltely  located  by  a  surveyor,  Is  sufQcleutly  definite 
and  certain.     Stlllman  v.  PallB,  134  III.  682. 

»Mlntum  V.  Burr,  16  CaL  107, 
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the  trial."  If  the  complaint  in  forcible  entry  and  detainer 
BuiJitieutly  ehowa  an  actual  peaceable  poBseseion  in  plaintiff,  it 
will  be  sulficiem  without  the  twe  of  the  word  "actual;"  but 
it  is  better  to  use  the  statutory  term.'*  An  averment  of  title 
in  forcible  uDtrj'  ajid  detainer  may  be  treated  as  surpluBage." 

I  2927.  Arrest  of  defendant.    If  the  complaint  presented  es- 

taliiishes,  to  tlie  satisfaction  of  the  judge,  fraud,  foree^  or  vio- 
lence in  the  piitry  or  detainer,  and  that  the  poeseBsion  held  is 
unlawful,  he  may  make  an  order  for  the  arrest  of  the  defeud- 
ant,  under  the  California  statute.^ 

i  S&aa.  CircuuLBtances  of  terror.  Where  the  defendant  en- 
tered with  a  large  number  of  men,  in  a  hurried  manner,  a  little 
after  daylight,  upim  land  in  the  poeseeeion  of  the  plaintiff,  al- 
though the  latter  had  no  house  upon  it,  and  the  defendant's 
]>arty  tore  down  one  fence  and  erected  another,  and  put  up  a 
Bliaoty  hurriedly  and  in  a  rough  manner,  all  of  which  was  com- 
jileted  by  eleven  o'clock  in  the  forenoon  of  the  day  on  which 
the  entry  was  made,  and  the  completion  of  the  job  was  cele- 
brated by  the  firing  of  a  pistol,  it  waa  held  that  there  were 
Biifficient  "  circumstances  of  terror"  to  make  the  entry  a  forci- 
ble one.^ 

I  2029.  Construction  of  itatate.  Each  mode  mentioned  in 
the  statute  is  a.s  distinct  and  complete  in  itself  as  that  of  the 
expulsion  of  the  party  in  possession  by  force,  threats,  or  menace, 
after  a  peaceable  entry.**  It  is  not  intended  by  the  statute  to 
rhai^e  a  party  with  responsibility  for  a  forcible  detainer,  by 
construction,  who  did  not  in  fact  detain  the  premises.**    The 

MOnmmlDg  t,  Scott,  23  Cal.  52«.  A  complaint  nlleging  that  the 
plalntllTR  are  entitled  to  and  poasptised  of  the  "  entranced  and 
exItH"  or  a  certain  tract  of  land,  and  that  the  defendant  lllettatly 
and  by  force  enteri'd  upon  the  land,  and  wlthholdn  the  name,  mak^s 
no  L-lalm  lo  Ihe  property,  and  will  not  sustain  ii  Judgment.  Roberta 
V.  TruJIllo.  3  N.  Mol.  .W. 

as  Mwe  V.  nrf  .vnlle,  2S  Cal.  170. 

as  Id.;  and  see  Hall,  etc.,  Pumtture  Co,  t.  Wlll>ur.  4  Waah.  St. 
844. 

It  Cal.  Code  Civ,  Pro.,  i  J168;  see.  In  connection  with  thla  sec- 
tion, art.  1,  H  "ir..  iif  the  Conatitutlon  of  California. 

»*nray  t,  Cdlinti,  42  Cal.  l.')2;  and  see,  also,  Ely  t.  Yore.  71  Id. 
130;  Mason  v,   To^ell.  38  N.  J.  L.  576;  Allen  v.  Tobias,  77  III.  188. 

»  Brawley  v.  Ilisdon  Iron  Worka,  88  Cal.  676. 

Mid. 
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fraudulent  acts  which  may  be  alleged  under  the  fifth  section*' 
do  not  constitute  a  cause  of  action,  but  merelj-  go  to  the  en- 
hancement of  damages,  when  a  cause  of  action  ia  made  out 
under  the  other  eections  of  the  act.'*  If  tlic  defendant  enters 
in  good  faith  under  claim  and  color  of  title,  his  entry  ia  not  un- 
lawful within  the  meaning  of  the  act.^  The  L'odc  of  Civil  Pro- 
cedure of  (.'aiifornia  [jrovides  for  the  entire  field  of  forcible  entry 
and  detainer,  and  repeals  ail  prior  statutes  on^that  subject.'* 

i  2830.  Duaagea.  The  right  to  the  rent^  and  profits  comes 
from  the  right  to  the  possession  of  the  premises.  But  if  the 
plaintiff  claims  the  value  of  the  buildings  destroyed  aa  damages, 
the  solution  of  the  queetion  would  depend  upon  the  amount  of 
his  interest  in  the  building.^  And  damages  are  not  awarded 
unless  the  plaintiff  recovers  posseesion  of  the  premises  in  con- 
troversy.*' A.,  in  pursuance  of  the  provisions  of  the  "act  pre- 
scribing the  mode  of  maintaining  and  defending  poesettsory 
actions  on  lands  belonging  to  the  United  States,"  entered  upon 
unoccupied  land,  and  marked  it  out,  so  that  its  boundaries 
might  be  easily  traced,  and  commenced- to  build  a  house  upon 
it,  when  he  was  ousted  by  B.;  it  was  held  that  in  an  action  of 
forcible  entry,  A.  could  recover  the  land  from  B  hut  without 
a  line  or  treble  damages."  The  complaint  m  an  action  of  forci- 
ble entry  need  not  pray  for  treble  damages  tn  warrant  the  court 
in  trebling  them.^  If  a  complaint  contains  proper  averments 
of  damages  suetaincd,  and  plaintiff  recovers,  and  damages  are 
found,  either  by  the  court  or  by  the  verdict  of  a  jury,  it  is  the 
duty  of  the  court  to  treble  the  damages,  although  treble  dam- 
ages are  not  asked  for  in  the  complaint.'*  Under  the  formiT 
statute  it  was  held  that  if  the  court  refused  to  treble  the  dam- 
ages, the  error,  if  such  it  were,  could  be  correct^^d  on  appeal 
wilhout  ordering  a  new  trial,  and  that  a  mandamus  would  not 

31  Cal.  Code  Civ,  Pro,,  !  1166. 
M  Paiacb  V.  Sliafer.  4«  Cal.  270. 
33  rienniB  v.  Wood,  48  Cal.  3iH. 
3«  Hemsrrppt  v.  WaBullm.  4(1  Cnl.  273. 
»e  Warburlon  v.  Doble,  38  Cnl.  619. 
WBrawley  v.  RIbiIoci  Iron  Worku,  38  Cal.  676. 
"Kiark   v.  Bnrnes.  4  ChI.  412. 
w  Hart  T.  Moon.  6  Cal.  161. 

WTewkBbury  t.  O'Connall,  ZS  Cal.  264;  WatBon  v.  Whitney,  23 
Id.  37S. 
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be  granted.*"  Where  the  proofs  show  that  plaintiff  was  only 
ousted  from  part  of  the  premieea,  he  can  not  recover  damages 
for  the  detention  of  the  whole.*'  The  power  of  the  county 
court  or  its  successor,  in  California,  to  treble  the  damages  by 
way  of  penalty  in  actions  of  forcible  entry  results  by  ueces- 
sarj  implication  from  its  power  to  try  df  novo.*' 

I  2831.  Batry  in  good  tidth.  If  the  defendant  enters  in 
good  faith,  und^  claim  and  color  of  title,  hia  entry  is  not  un- 
lawful.** A  peaceable  entry  made  in  bad  faith  in  an  unlawful 
entry.**  The  defendant  may  introduce  evidence  of  title  in  him- 
self for  the  purpose  of  showing  good  faith  in  his  entiy,  but  not 
for  the  purpoee  of  establishing  or  trying  title,*"  And  if  he  doea 
so,  the  plaintiff  can  not  introduce  evidence  of  title  in  himself 
in  rebuttal.**  .  But  he  may  introduce  a  prior  deed  of  the  grantor 
to  another  person.*^  A  qualified  pre-emptioner  who  enters  upon 
public  surveyed  land,  peaceably  and  in  good  faith,  for  the  pur- 
pose of  pre-empting,  and  believing  that  he  has  a  right  to  enter, 
can  not  be  removed  by  this  proceeding.*"  Defendant  may  show 
that  prior  to  the  time  plaintiff  acquired  posseseion  he  had  exer- 
cised acts  of  ownership  over  the  property  as  going  to  tiie  ques- 
tion of  good  faith  in  his  entry.*" 

i  8932.  rorefblo  tmtTj  deflsed.  Under  the  California  stat- 
ute every  person  is  guilty  of  a  forcible  entry  who  either:  1. 
By  breaking  open  doors,  windows,  or  other  parts  of  a  house,  or 
by  any  kind  of  violence  or  circumstance  of  terror  Miters  upon 
or  into  any  real  property;  or,  2.  Who,  after  entering  peaceably 

M  Earl7  V.  Mannlx,  IS  Cal.  149;  see  Cal.  Oode  Glv.  Pro.,  ||  1166. 
1174. 

«  TbompsoD  V.  Smith,  28  Cal,  527. 

iiO'Calllgan  v.  Booth,  6  Cal.  63:  see  Code  Olv.  Pro.,  |  1174: 
see  furtber,  as  to  damaRea,  Glddlngs  v.  Land  &  Water  Co.,  83  Cal. 
96;  Taylor  v.  Terry,  7]  Id.  46:  Rlmmer  t.  BlaslnKame,  &i  Id.  138; 
Le  Chuck  v.  Quan  Wo  ChooK,  91  Id,  598. 

♦«  Dennis  v.  Wood,  48  Cal.  363:  Shelby  v.  Houston.  38  id.  42a 

Mid. 

«  Dennis  v.  Wood,  48  Cal.  363, 

Mid. 

«TConroy  V.  Duane,  45  Cal.  697;  see  Potts  v.  Mamies,  17  Col.  3«t. 

WTownsend  t.  Little,  45  Cal.  «73;  but  Bee  Randell  v.  Falkner, 
41  Id.  242. 

4BCoDroy  r.  Daane,  45  Cal.  G97;  see,  also.  Bowers  v.  Cherokee 
Bob,  Id.  495. 
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upon  real  property,  tumB  out,  by  force,  threats,  or  mmaciDg 
cooduct,  the  party  in  poeseesion.""  All  former  acts  on  this  eub- 
ject  were  repealed  by  the  Code  on  the  Ist  of  Januoiy,  1873," 
The  act  of  1866  (Stats.  1865-6,  p.  768)  used  the  foUowing 
language:  "  If  any  person  shall,  with  violence  and  etrong  liand, 
enter  upon  or  into  any  lands  or  building,  either  by  brealciug 
open  dooiB,  windows,  or  other  parte  of  a  house,  or  hy  any  !cinil 
of  violence  or  circumstance  of  terror,  or  if  any  person,  after 
entry  peaceably,  shall  turn  out  by  force,  or  by  threats,  or  hy 
menacing  conduct,  the  party  in  poseeseion,  such  person  shall," 
etc.  Under  this  statute  it  was  held,  that  an  entry  by  "  break- 
ing open  doors,  windows,  or  other  parte  of  a  house,"  is  declared 
by  the  statute  to  be  a  forcible  entry;  and  so  also  is  an  entry 
which  ia  effected  by  "  any  kind  of  riolence  or  circumstance  of 
terror  "  directed  towards  the  person  in  possession.  Each  of  these 
modes  is  as  distinct  and  as  complete  in  itself  as  the  third 
mode  mentioned  in  the  section  —  that  of  eipul^on  of  the  party 
In  possession  by  force,  threats,  or  menace  after  a  peaceable 
entry.*'  The  court  in  this  case,  under  a  statute  almost  identical 
with  the  present,  makes  a  clear  distinction  between  a  forcible 
entry  into  a  house  and  forcible  entry  into  other  real  estate. 
In  the  former  case  the  breaking  open  doors,  windows,  or  other 
parts  of  a  house,  is,  of  itself,  a  forcible  entry,  while  in  all  other 
cases  there  must  be  some  kind  of  violence  or  circumstance  of 
terror  directed  towards  the  person  in  possession.  The  punctua- 
tion in  the  latter  clause  is  the  same  in  both  acts.  Terror  is  a 
state  or  condition  of  the  mind.  The  obvious  conclusion  is,  that 
in  order  to  constitute  a  forcible  entry  upon  lands  as  distin- 
guished from  houses,  some  person  or  persons  must  he  present 
to  be  terrified  by  the  violence  or  other  circumstances  of  terror. 
If  no  one  is  present,  the  entry  is  mere  trespass.^  If  there  ia 
no  right  of  entry,  and  if  followed  by  demand  of  possession  hy 
the  plaintiff,  and  a  refusal  to  surrender  it  by  the  defendant,  it 
constitutes  a  forcible  detainer  under  subdivision  3  of  section 
1160  of  the  California  Code  of  Civil  Procedure,  which  is  the 
same  as  section  3  of  the  act  of  1866,  and  prior  to  which  tin" 
there  was  no  similar  statute.  Force,  either  actually  applied  or 
justly  to  be  feared  by  the  conduct  of  the  defendant,  is  essen- 

MCal.  Code  Civ.  Pro.,  |  1169. 

Bi  Hemstre«t  v.  Wasenm.  49  Cat.  273. 

•3  Brawley  V.  RlRdon  Iron  Works,  38  Cat.  677, 

u  Fraaler  v.  Hanlon,  S  Cal.  166. 
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tial  to  the  support  of  thie  actioo.'^  To  BustaJn  an  action  of 
forcible  entiy,  or  forcible  and  unlawful  detainer,  actual  force, 
threats  of  violence  in  the  entry,  or  the  just  apprehension  of  vio- 
lence to  the  person,  must  be  shown  to  have  existed,  unless  the 
detainer  be  riotous." 

i  2833.  Fordblt  «a.tej  and  detainer  — who  llablo.  One  who, 
with  armed  men,  enters  upon  land  inclosed  with  a  fence,  and 
in  poeeeeeion  of  another,  and  commences  the  erection  of  a  house, 
and  refuses  to  deliver  up  peaceable  poBsession  on  demand,  but 
Riake»  a  show  of  force  to  retain  it,  is  guilty  of  forcible  entry 
and  detainer.'^  Several  persons  were  owners  of  separate  tracts 
of  land  with  an  outside  fence  which  formed  a  common  inctosure; 
but  the  division  lines  of  the  separate  tracts  \dthin  the  coniiiion 
ineloBure  were  well  known  and  defined,  and  each  person  culti- 
vated his  own  tract.  A.  and  B.,  two  of  these  owners,  disposed 
of  their  tract  to  C.  Soon  after  this  D.,  who  was  the  owner  of 
another  tract  within  the  inclosure,  went  upon  the  tract  sold  lo 
C,  and  commenced  plowing.  C.  went  to  D.,  took  hold  of  his 
horses,  and  commenced  turning  them  from  the  tract,  when  D. 
drew  a  pistol,  and  aiming  it  at  him,  threatened  to  hurt  him 
if  he  did  not  leave.  D.  continued  plowing  the  land.  It  was 
held  that  the  acts  committed  by  D.  clearly  amounted  to  a  forci- 
ble entry  and  detainer,  and  that  the  general  outside  fence  con- 
stituted as  full  and  complete  an  actual  possession  in  the  owner 
of  eech  separate  tract  as  though  it  had  been  inclosed  by  a  law- 
ful fence." 

I  2934.  QlBt  ot  action.  A  complaint  in  an  action  under  the 
Fcrcible  Entry  and  Detainer  Act.  other  than  actions  against 
tenants  holding  over  as  provided  in  said  act,  does  not  state  facts 
sufBcient  to  constitute  a  cause  of  action,  unless  it  allege  a  forci- 
ble entry  or  a  forcible  detainer.'*    If  the  complaint  charges  a 

M  Frasler  v.  Hanlon,  5  Cal.  156. 

wid.;  but  see  Brawley  v.  nisdon  Iron  Works,  3R  Cal.  *T7B:  TOm- 
pare  Bliss  v.  Johnson,  73  Id.  520;  State  r.  Mills,  104  N.  C.  flOS;  17 
Am.  St.  Rep.  706.  Under  the  Georgia  Btatiite  It  Is  not  nei^eBsary 
to  describe  the  manner,  means  or  nature  of  the  Torce  used.  MrAlpin 
V.  Purse,  80  Gn.  271. 

MWataon  V.  Whitney,  23  Cal.  375. 

M  Hnssey  v.  McDermott,  23  Cnl.  413. 

nsMcEvoy  v.  Tiro.  27  Cnl.  375:  Histop  v.  Moldenbaner.  21  Oreg. 
208:  Morse  v.  Boyde,  11  ModL  247;  Holland  v.  Green.  62  Cal.  67, 
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forcible  entry  willi  a  multitude  of  people,  aud  a  forcible  and 
lawful  detainer,  the  forcible  entry  is  the  gist  of  tli©  action.'* 

i  283S.  Injnnctloii.  Where  parties  threaten  to  take  forcible 
pobHission  of  property,  and  the  complaint  does  not  aver  the  in- 
solvency of  the  defendants,  and  that  there  is  no  adequate  remedy 
at  law,  an  injunction  will  not  be  granted.  Where  forcible  pos- 
seeeion  is  taken,  forcible  entry  and  detainer  would  be  a  speedy 
mode  of  regaining  possession,  and  for  other  damages,  the  usual 
proceedings  at  law  would  suffice.*"  Injunction  will  not  be 
granted  to  restrain  the  execution  of  a  judgment,  in  forcible 
entry  and  detainer,  against  a  husbajid,  for  land  claimed  by  the 
wife  as  her  separate  estate,  upon  the  ground  that  she  was  not 
made  a  part;  to  the  forcible  entry  siiit,  or  that  she  was  a  sole 
trader." 

i  2686.  Putlw  plalntilt.  The  remedy  is  a  summary  one, 
given  by  statute  to  protect  the  possession,  and  can  not  be  ex- 
tended by  implication  to  any  other  than  the  reai  occupants,** 
A  landlord  can  not  sue  in  this  form,  in  his  own  name,  for  an 
unlawful  entry  upon  the  possession  of  the  tenant.^  It  can 
only  be  maintained  by  the  person  ousted;  and  his  grantee  can 
not  maintain  the  action.**  A  tenant  in  common  can  not  main- 
tain an  action  of  forcible  entry  and  detainer  against  his  cotenant 
for  holding  over.  The  land  must  first  be  partitioned."  But 
under  the  former  statute  it  was  held  that  one  or  more  tenants 
in  common  might  maintain  the  action  as  against  third  persona 
without  joining  his  cotenant.*"  Where  a  lessor  reserves  ihe 
right  to  occupy  all  or  any  part  of  the  leased  premises  during  the 
term,  and  does  continue  to  occupy,  notwithstanding  the  lease, 
he  may  maintain  the  action.*'     But  where  a  hotel  and  adjoining 

SB  McMlnn  t.  Biles,  31  Cat.  122. 

eoTomllnBon  v.  Rublo^  IS  Cal.  202. 

•1  Sanndera  v.  Webber,  39  CaL  287, 

ra  Treat  v.  Stuart,  5  Cal.  113. 

Mid. 

«*  House  V.  Kelser,  8  Cal.  490. 

•  Lick  V.  O'Ccmnell,  S  Cal.  60:  58  Am.  Dec.  388. 

«B«weM-T.  Cbemkee  Bob,  45  Col.  485;  see,  however,  Cal.  Code 
Civ.  Pro.,  II  881,  116R.  Under  Code  ot  CIvtl  Procedure,  sertlon  384, 
one  cotenant  may  maintain  an  action  of  nnlawtnl  detainer  without 
Joining  the  other  cotenants.  I^ee  Chuck  v.  Quan  Wo  Chong,  91 
-Cal.  593. 

«  Bowos  v.  Cherokee  Bob,  45  Cai.  496. 
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grounde  are  leased,  and  the  lessee  inserts  a  covenant  that  the 
leeeor  may  retain  and  occupy  a  ^ngle  room  in  a  hotel  and  board 
there,  the  lessor  can  not  maintain  forcible  entry,  even  as  to  the 
rcom  so  occupied  by  him.**  One  in  possession  of  property  sim- 
ply aa  the  agent  of  another  can  not  maintain  the  action  in  his 
own  aame;^  but  a  tenant  at  will  may."'  A  landlord  in  pos- 
seosion  of  land  by  his  tenants  is  not  an  "  oceupant "  under  sub- 
diviBioD  8,  section  1160,  California  Code  of  Civil  Procedure, 
concerning  forcible  detainer,  and,  therefore,  can  not  maintain 
an  action  under  that  subdivision."  If,  after  the  execution  of  a 
lease,  the  lessor  enters  into  euch  a  partnership  with  the  lessee 
as  to  destroy  the  lease,  the  former  owner  can  not  maintain  this 
action  against  the  latter,  who  has  bec(»ne  his  partner." 

I  8837.  PartlM  dafendant.  An  action  of  forcible  entry  and 
detainer  will  not  lie  against  a  party  claiming  a  right  to  land, 
who  is  not  in  actual  possession.^'  A  person  may  be  guilty  of  a 
forcible  entry  who  is  not  actually  present,  and  does  not  actively 
assist  therein.  He  is  guilty  of  an  entry  made  with  fore©  by  one 
acting  at  the  time  under  hie  direction  and  procurement.^*  An 
action  under  the  act  concerning  forcible  entries  and  unlawful 
detainers  will  not  lie  against  a  party  who  has  been  put  in  pos- 
scsBiou  by  a  sheriff  in  good  faith,  by  virtue  of  a  writ  of  restitu- 
tion, even  if  the  person  turned  out,  and  who  brings  the  action, 
was  one  whom  the  officer  could  not  lawfully  diepoeaess  by  virtue 
of  the  writ.''"  The  action  may  be  brought  against  husband 
and  wife,  notwithstanding  the  wife  is  a  sole  trader.'"  One  who 
goes  upon  the  land  several  weeks  after  the  alleged  ouster,  sim- 
ply as  an  employee  of  the  persons  who  ousted  the  plaintiff,  is 
not  guilty  of  an  unlawful  entry  and  forcible  detainer."  One 
who  peaceably  enters  upon  a  mining  claim  which  has  been 
prospected  by  another,  but  abandoned  for  sevetal  months,  is 

•spolacb  V.  Shaffer.  40  Ca].  270. 

«ft  Mitchell  V.  Davis,  20  Cal.  45. 

TO  Jones  Y.  Shay.  BO  Cal.  508. 

Ti  Hammel  v.  Zobelein,  51  Cal.  532. 

T»  Pl«>  T,  Cuyas.  47  Cal.  180;  48  Id.  689. 

T»  Preston  v.  Kehoe,  10  Cal.  44& 

T4  MlDtnni  V.  Burr,  20  Cal.  48. 

TE  JansoD  V.  Brooks.  2»  Cnl.  214:  nee  Cal.  Code  OIt.  Pro.,  |  11S4. 

w  Howard  v.  Valentine,  20  Cal.  282;  see,  also,  Sannden  v.  Web- 
ber, 39  Id.  287:  Cal.  Code  Civ.  Pro.,  ||  870,  871. 

TTOtmroy  v.  Dnane,  45  Cal.  587. 
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not  guilty  of  a  forcible  detaioer  simply  for  refusing  to  sui- 
reiider  poeseBsion  on  demand,™ 

I  2S38.  FosMuion  essential  —  right  to  protMt.  In  actions  of 
forcible  entry  and  detainer,  the  fact  of  poeseesion,  and  not  the 
right  of  posseeeion,  is  what  is  to  be  determined.™  The  plain- 
tiff must  show  an  actual,  peaceable,  and  exclusiye  possession 
in  him;  a  scrambling  or  interrupted  possession  is  not  sufficieat.^" 
The  plaintiff  must  have  been  in  actual  possession;  arxl  when 
the  land  is  public  land,  not  taken  up  under  our  PoBaessury  '\ct, 
nor  under  the  federal  laws,  such  actual  posBession  can  be  shown 
only  by  actual  inclosure,  or  its  equivalent.  Merely  putting  down 
stakee,  or  marking  out  a  boundary  line,  is  not  sufficient.^'  One 
who  in  the  morning  enters  upon  a  portion  of  a.  tract  of  land 
in  the  poeeeBBion  of  another,  and  incloses  it  with  a  fence,  and 
puts  &  house  on  it,  before  sundown,  does  not  acquire  ^uch  a 
peaceable  possession  as  to  enable  him  to  maintain  forcible 
entry  and  detainer  against  the  possessor,  who  at  sundown  de- 
stroys the  same  house  and  fence  and  drives  him  away.^  One 
entering  within  the  inclosure  of  another,  and  building  a  house 
there,  and  asserting  a  claim  to  the  inclosed  land,  while  the 
other  is  living  within  the  inclosure  and  ssserting  his  possession 
to  the  land,  does  not  acquire  such  an  actual  possession  tis  to 
enable  him  to  maintain  the  action,  unless  it  is  to  the  land  on 
which  his  house  actually  stands,  and  so  much  as  is  absolutely 
neceseaiy  to  the  occupation  of  the  house.*"  A  person  lias  pos- 
session of  a  lot  twenty-eight  feet  by  one  hundred  and  thirty- 
two,  sufficient  to  enable  him  to  maintain  forcible  entry  and 
detainer,  if  it  adjoins  a  lot  upon  which  he  lives,  and  he  hag 
A  stable  on  it,  and  cultivates  it,  even  though  the  fence  iiiclo^mg 
the  whole  is  not  very  substantial.**  One  who  is  in  possession 
of  &  tract  of  land  has  the  right  to  resist  and  expel  an  intruder, 
if  the  resistance  and  expulsion  take  place  before  the  possession 

ra  Laird  V,  WaterfM^,  60  Cal.  315;  see,  also,  as  to  parties  de- 
fendant. Hall  V.  Wallace.  88  Id.  434;  Pardee  v.  Gray,  66  Id.  524. 

ia  Mltcbell  t.  Davie.  20  Cal.  46. 

sold.;  House  v.  KelaW,  8  Cal.  499;  and  se«  |  2»36,  atitt. 

81  Preetrai  v.  Keboe,  IS  Cal.  31S. 

S3  Booc  V.  Pierce,  28  Cal.  187;  and  see  AnderaMi  v.  Mills.  40  Ark. 
1&2:  Salinger  v.  Gnnn.  61  Id.  414. 

u  Rosa  V.  Boadbonse,  36  Cal.  &80.  See,  as  to  actual  possession 
by  Inclosure  under  the  Van  Nees  Ordinance,  Batteriee  v.  BUbb,  36 
Id.  4S7. 

M  Valencia  v.  Coucb,  32  Cal.  340. 
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of  the  intruder  had  become  actual  and  peaceable*  The  law 
will  not  permit  a  party  to  take  forcible  possession  even  of  hie 
own  lands,  if  they  are  in  the  peaceable  though  wrongful  posaes- 
Kion  of  another;  and  if  he  does  so  he  will  not  only  be  compelled 
tu  restore  the  possession  before  his  title  will  be  investigated,  but 
will  also  bo  punished  by  fine  and  further  judgment  for  treble 
damagee  for  his  own  infraction  of  the  laws.** 

i  2888.  Principal  and  agent.  Where  one  man  acta  openly 
and  avowedly  for  another  in  leasing  or  controlling  his  property, 
tins  is  sufficient  as  against  third  persons,  to  show  that  the  prop- 
erty is  that  of  the  person  recognized  by  the  agent  aa  owner; 
and  the  possession  of  the  agent  is  the  possession  of  the  principal, 
who  can  maintain  forcible  and  unlawful  entry  and  detainer 
a]L'ainst  such  third  peraon,  whether  the  agent  had  any  written 
authority  or  not.*'  In  an  action  between  S.  and  D.,  a  writ 
of  restitution  issued  commanding  the  eheriS  to  cause  D.  to 
\w  removed  from  certain  premises,  and  S.  to  have  restitution  of 
tlio  same.  The  return  of  the  writ  by  the  sheriff  showa  that 
he  "put  S.,  by  his  representative  M.,  in  peaceable  possession;" 
it  was  held  that  the  possession  under  the  writ  was  that  of  S., 
and  not  of  M.;  that  M.  vb&  the  mere  agent  of  S.,  and  that  the 
l>i'Osumption  of  the  continuance  of  that  relation  was  not  de- 
stroyed by  proofs  of  acta  of  control  over  the  premises  aubae- 
((uently  exercised  by  M.  which  were  not  inconsistent  with  his 
position  as  agent.**  After  the  service  of  the  writ,  and  while  the 
relation  remained  unchanged  between  S.  and  M.,  T>.  cnt«^ 
upon  the  premises,  and  an  action  under  the  Forcible  Enti7  and 
Unlawful  Detainer  Statute  was  thereupon  commenced  by  and  in 
Ibe  name  of  M.  against  D.;  it  was  held  that  M.  could  not  main- 
tain the  action  by  reason  of  bis  want  of  possession.^  The  pw- 
fions  by  whose  direction,  ag&ncj,  and  procurement  the  forcible 
entry  ia  made,  are  liable  in  the  action." 

i  2840.  ProMMllngrB  under  OaUfornla  utatate.  The  complunt 
must  contain  a  statement  of  the  facta  on  which  the  pluntiff 
fieeka  to  recover,  together  with  a  reaaonably  certAio  deecription 

w  Hoag  V.  Pierce.  28  Cal.  187. 
88  Mitchell  V.  Davie,  23  Cal.  381. 
OT  Mlntum  v.  Burr,  16  Cal.  107. 
88  Mitchell  v.  DavlB.  20  Cal.  46. 


•  Id. 


.  Burr.  20  Cal.  48. 
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of  the  premiBes;  and  the  plaintiff  may  &Uo  set  forth  therein  any 
circumstances  of  fraud,  force,  or  violence  which  may  have  ac- 
companied the  alleged  forcible  entry,  or  forcible  or  unlawful 
detainer,  and  claim  damages  therefor.  If  the  unlawful  de- 
tainer charged  be  after  default  in  the  payment  of  rent,  the 
Amount  of  such  rent  must  be  stated.*"  On  filing  the  complaint 
the  clerk  issues  a  summons  returnable  at  a  day  designated 
therein,  not  lees  than  three  nor  more  than  twelve  days  from  its 
date,  except  when  publication  of  the  summons  is  necessary;  in 
which  the  return  day  must  be  fixed  by  the  court  or  the  judge 
thereof.*^  The  summons  must  be  served  at  least  two  days  be- 
fore the  return  day;  but  if  not  served,  the  plaintiif  may  have 
an  alias  summons.^  If  the  complaint  presented  establishes,  to 
the  satisfaction  of  the  judge,  fraud,  force,  or  violence  in  the 
entry  or  detainer,  and  that  the  poBseesiou  held  is  unlawful,  he 
may  make  an  order  for  the  arrest  o'f  the  defendant.^  If  the  de- 
fendant does  not  appear,  the  court  must  enter  his  default,  and 
render  judgment  for  the  plaintiff  as  prayed  for  in  the  com- 
plaint.* The  defendant  may  answer  or  demur  on  or  before  the 
day  fixed  for  his  appearance.**  Whenever  an  issue  of  fact  is 
presented  it  must  be  tried  by  a  jury,  unless  such  jury  is  waived." 
Upon  the  trial,  if  it  appears  from  the  evidence  that  the  defend- 
ant has  been  guilty  of  forcible  entry  or  forcible  detainer  other 
than  the  offense  chained  in  the  complaint,  the  judge  must  order 

Bi  Cal.  Code  Civ.  Pro.,  f  1166.  as  ameuded  1878.  To  maintain  an 
action  of  forcible  entry,  the  plalnlltT  muRt  xtiow  that  he  was  In 
the  actual  and  peaceaWe  poseesslon  of  the  property  entered  upon: 
that  the  defendant,  by  eoine  kind  of  violence  or  circumstance  of 
terror,  entered  Into  or  upon  the  property,  and  so  turned  tbe  plain- 
tiff out  and  took  and  beld  poeseselon  of  it  blmneir:  or  that  after 
making  a  peaceable  entry  tbe  defendant,  by  force,  threats,  or 
menacing  conduct,  turned  the  plaintiff  out  and  took  tbe  posaes- 
slon.  Castro  v.  Tewksbury.  68  Cal.  562.  In  an  action  under  uer- 
tlon  1161.  subdivision  I.  Code  at  Civil  Procedure,  if  tbe  complaint 
avers  defendant's  entry  under  a  lease  pleaded  not  In  precise  words, 
but  by  Its  legal  effect,  an  answer  denying  tbe  making  of  tbe  lease 
pleaded  In  tbe  complaint,  and  affirmatively  setting  forth  In  full 
tbe  eontract  between  the  parties.  Is  sufficient  to  present  Issues 
for  determination.    Sbamp  v.  White,  106  Cal.  220. 

Mid. 

*3  Pot  tbe  form  and  service  of  tbe  summone,  see  Id.,  f  1167. 

M  S«e  CaJ.  Code  Civ.  Pro.,  |  1168. 

so  Id.,  I  lies. 

Mid.,  i  1170. 

«T  Id.,  f  U71. 

Vol.  II  —  55 
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the  complaint  to  be  forthwith  amended  to  conform  to  the 
proofs.  Such  amendment  is  not  ground  for  continuance  unices 
the  defendant  by  affidavit  shows  good  cause  therefor.**  An 
appeal  taken  by  defendant  does  not  stay  proceedings  upon  the 
judgment  unless  the  county  judge  so  directs,** 

i  2841.  Bents  uid  profit*.  The  plaintiff  in  an  action  in  un- 
lawful detainer  can  only  recover  the  rents  which  accrue  after 
the  possession  of  the  tenant  becomes  unlawful;  the  rents  ac- 
cruing prior  to  that  time  axe  not  recoverable."*  The  amount  of 
rents  is  immaterial;  whether  it  is  one  dollar  or  one  thousand 
dollars,  the  jurisdiction  is  the  same.""  Rents  and  profits  may 
be  awarded  as  damages  without  the  value  thereof  being  stated 
in  the  complaint.'"'  But  if  the  action  be  for  default  in  pay- 
ment of  rent,  the  amount  must  be  stated.'"^  The  plaintiff  is 
entitled  to  recover  the  monthly  rents  and  profits  during  the 
time  of  the  unlawful  detainer,  without  regard  to  the  nature  or 
the  extent  of  the  right  or  title  by  which  he  held  the  possession."" 

i  2942.  BwtitiitlOTi  —  writ  of.  Where  a  sheriff  refuses  to 
execute  the  writ  on  the  ground  that  the  premises  are  in  posses- 
sion of  persons  not  parties  to  the  suit,  but  who  claim  to  hold 
under  one  of  the  defendants,  the  court  will  award  a  peremptory 
mandamus  against  the  sheriff  to  compel  him  to  esecute  the 
writ.*""  Where,  in  forcible  entry  and  detainer,  plaintiff  had 
judgment  in  the  Justice's  Court,  and  was  placed  in  possession  of 
the  land  by  a  writ  of  restitution,  and  subsequently  defendant 
gave  bond  and  appealed  to  the  County  Court,  where,  after  trial, 
there  was  a  verdict  for  defendant,  it  was  held  that  the  County 
Court  had  power,  after  reversing  the  judgment  of  the  justice, 

MOal.  Code  Civ.  Pro.,  |  1173.  As  to  verdict  and  Judgmeat.  see 
Id.,  I  11T4. 

BS  Id.,  i  1176.  The  proviHlonB  of  part  2  of  tbe  Code  of  Civil 
Procedure  relative  to  new  trials  and  appeals  apply  Id  tbeae  pro- 
ceedlDgB,  except  bo  far  as  th^  are  incimslstent  with  these  special 
provlsioDH.  id.,  i  1178.  As  to  relief  of  teoaot  against  f^felture 
of  lease,  see  id.,  f  1179. 

100  Howard  v.  ValenUue,  20  Cal.  282. 

101  Id. 

102  Holmes  V.  Horber,  21  Cal.  65. 
108  Cal.  Code  Civ.  Pro.,  |  1166. 
104  Rott  V.  Duane,  27  Cal.  568. 

loe  Fremont  v.  Crippen,  20  Cal.  211.  Writ  of  restitution  —  stay 
of  proceedlDgB  pending  appeal.  See  Lee  Chuck  v.  Qubd  Wo  Chang 
Co.,  81  id.  222:  15  Am.  St.  Bep.  50. 
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to  award  defendant  a  writ  of  reetitution;  that  such  a  writ  waa 
necessary  to  perfect  the  jurisdictioii  of  that  court  over  the 
Bubject.'** 

f  2043.  Sepkrat*  aUtemsst  of  catUM  of  aeUoa.  Forcible  en- 
try and  forcible  detainer  are  separate  causes  of  action,  and 
ought  to  be  separately  itated  in  different  counts  in  the  com- 
plaint If  not  80  stated,  the  complaint  ia  bad  on  demurrer,  but 
if  the  complaint  is  not  demurred  to,  the  objection  is  waived. 
Fraud,  if  relied  on,  should  also  be  separately  stated."" 

I  SM4.  Bhowtag  nqulred  of  plaintiff  or  defendant  upon  trial. 
Actnal  force  is  not  neceggary,  but  threats,  and  showing  an 
intention  to  resort  to  violence  if  resistance  is  offered,  is  eufii- 
oiC'nt.'''^  The  plaintiiT  in  this  action  must  show  an  actual  peace- 
able possession  in  himself  at  the  time  of  the  entr}.^**^  What  is 
actual,  and  what  is  coDstructive  possession,  is  a  question  for  the 
jury  in  many  cases.""  Where  the  complaint  avers  forcible  and 
unlawful  entry,  and  that  the  defendant  forcibly  detained  the 
premises  so  unlawfully  taken,  forcible  entry  must  be  proven  — 
the  averment  of  detainer  not  being  stated  as  an  independent 
ground  of  relief."'  In  such  action,  proof  of  forcible  detainer 
does  not  prove  forcible  entry. "^  If  the  plaintiff  seeks  to  recover 
on  the  ground  of  a  forcible  entry  and  detainer,  and  the  proot 
shows  that  there  was  no  actual  force,  and  that  he  neither  appre- 
hended, nor  had  any  ground  to  apprehend,  any  positive  ac^  of 
violence  from  the  defendant,  he  can  not  recover."^  The  evi- 
dence must  tend  to  prove  an  entry  by  the  defendants  with  strong 
hand,  with  unusual  weapons,  or  with  menace  of  life  or  limb,  or 
they  can  not  be  convicted  of  a  f<»cible  entry."*    On  the  trial 

"M  Kennedy  v.  Hamer,  19  Oal.  375.  Stark  v.  Barnes,  4  Id.  412, 
does  not  hold  that  a  party  snceeedlng  to  the  original  wronRfuI 
posseeslon  Is  liable  In  action  of  forcible  entry  and  detainer  In  tbe 
same  manner  as  hie  predecessor,  because  there  Barnes  came  In 
without  any  new  title,  and  merely  succeeded  to  the  claim,  and 
consummated  the  trespass  of  the  original  trespasser. 

tor  Valencia  v.  Conch,  32  Cal.  340;  91  Am.  Dec.  689. 

MM  O'Callaghan  v.  Booth,  9  Oal.  63. 

w»  Treat  v.  Stuart,  5  Cal.  113. 

110  O'Gallaghan  v.  Booth,  ft  Cal.  68, 

111  Preston  v.  Kehoe,  15  Cal.  31R. 
IIS  Id. 

lis  Thompson  v.  Smith,  2S  Cal.  SZl. 
114  McHInn  v.  Bliss,  31  Cal.  122. 
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of  any  proceeding  for  any  forcible  entry  or  forcible  detainer, 
the  plaintiff  shall  only  be  required  to  show,  in  addition  to  the 
forcible  entry  or  forcible  detainer  complained  of,  that  lie  was 
peaceably  in  the  actual  posBession  at  the  time  of  the  forcible 
entry,  or  was  entitled  to  tlie  poeaeesion  at  the  time  of  tiie  forci- 
ble detainer,"'  The  plaintiff  must  show  that  he  waa  "  peace- 
ably in  the  actual  poaeession  at  the  time  of  the  entry,"  and  peace- 
able posaeaaion  will  not  be  presumed  from  actual  possession."' 

I  SMS.  When  an  action  can  b*  maintained.  S.  waa  in  pos- 
seBsion  of  a  qnartzmill  under  a  lease.  The  mill  had  been  run 
until  one  or  two  o'clock  in  the  morning,  when  the  employees 
of  the  plaintiff  closed  up  and  retired  to  rest  in  the  mill.  Before 
daylight,  and  while  the  hands  were  actually  sleeping  in  the  mill, 
and  the  products  of  the  last  day's  work  were  still  in  the  amalga- 
mating tubs,  the  defendants — -some  five  or  six  in  number  — 
entered  the  mill,  took  posaession,  commenced  tearing  down  the 
stampF  under  pretense  of  making  repairs,  and  retained  posses- 
sion against  repeated  demands  and  protest  of  the  plaintiff  and 
hia  employees.  It  was  held  that  these  facts  constitute  suffi- 
cient evidence  of  force  to  nmintain  the  action  of  forcible  entry."' 
\niere  in  ejectment  by  B.  against  K.,  a  writ  of  restitution  waa 
issued  on  judgment  in  favor  of  B.,  and  under  it  K.  was  removed 
from  the  land  by  the  proper  officer,  and  W.  put  in  possession  as 
agent  of  B.,  and  then,  about  a  month  afterwards,  W.  leaaed  the 
premises  to  H.,  it  was  held  that  K.  can  not  maintain  forcible 
entry  and  detainer  against  H.,  the  lessee,  on  the  ground  that  the 
act  of  the  oflScer  in  removing  and  putting  W.  in  possession  was 
tortious,  because  not  justified  by  the  writ."* 

1  2846.  When  It  can  not  be  malntalnad.  Pacts  which  might 
constitute  a  mere  trespass  upon  property  have  never  been  held 
to  sustain  the  action  of  forcible  and  unlawful  detainer,"*  So 
(if  one  who  enters  upon  land  for  the  purpose  of  cutting  and  tak- 
ing away  grass  or  crops  growing  thereon,  without  any  intention 

llBCal.  Code  Civ.  Pro.,  i  1172;  and  see  i  293&,  ante. 

)'«  Warburton  v.  Doble,  38  Cal.  619;  see.  also,  Cal,  Code  flv.  Pro., 

^  1172. 

iiT  Scarlett  v.  I^amarque,  S  Cal.  S3;  oommeDted  on  Id  F(^artj  v. 
Kellj.  24  Id.  310. 
lis  Kenned;  v.  Hamer,  19  Cal.  375:  JansoD  v.  Brooke.  29  Id.  214. 
iiB  FraEler  v.  Hanlon,  &  Cal.  156:  MerrlU  v.  Forbes.  23  Id.  379. 
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of  taking  pussesKion  of  the  land,  and  without  residing  thereon.'^" 
Where  une  person  has  a  house  upon  a  portion  of  a  tract  of  land 
of  one  hundred  aeres  which  he  is  oceupying,  and  another  per- 
son enters  upon  another  part  of  the  tract  and  erects  a  house, 
without  doing  anything  further,  this  act  does  not  constitute  a 
forcible  entry  upon  and  detainer  of  the  whole  tract.'^'  A. 
sheriff  ia  not  guilty  of  a  forcible  entry,  if,  acting  in  good  faith, 
by  virtue  of  a  writ  of  restitution,  he  removes  from  the  premises 
a  person  against  whom  the  writ  does  not  run,  and  who  is  not  io 
privity  with  any  one  against  whom  tlie  writ  doee  run.*" 

I  3947.  For  fordbla  entry  and  forcible  detainer. 

Farm  No.  66j. 
[Title.] 
The  plaintitT  complains,  and  alleges: 
First —  For  a  first  cause  of  action: 
I  and  II.  [As  in  preceding  fonu.J 
Second  —  For  a  second  cause  of  action: 

I.  That  the  said  defendant,  by  force  and  with  a  strong  hand 
[or  by  menaces  and  threats  of  violence,  stating  the  facts], 
unlawfully  holds  and  keeps  possession  of  said  land  and  prem- 
ises in  the  first  cause  of  action  mentioned,  and  has  so  held  and 

kept  possession  of  the  same  at  nil  times  since  the  said 

day  of ,  18.  .,  contrary  to  the  form  of  the  statute. 

II.  That  the  plaintiff  was  on  the  day  last  aforesaid,  and  still 
is,  entitled  to  the  possession  of  said  lands  and  premises. 

III.  That  in  consequence  of  said  acts,  fhe  pJaintiff  has  been 
deprived  of  the  renta,  issues,  and  profits  of  said  lands  und 
Dremisee.  to  his  damage dollars. 

[Remand  of  Jhooment.]'*^ 

I  B948.  Tot  forcible  detainer  under  first  subdivision,  lectlon 
1160  of  the  CallfomiB  Code  of  Civil  Procttdure. 

Form  No.  663. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  on  the   day  of   ,   19...  he 

was  well  entitled  to  the  possession  of  the  following  described 
premises  [describe  the  same]  and  on  that  day  the  defendant 

1»  Merrill  T.  Forbee,  23  Oil.  379. 
'M  ThompHon  v.  Smith.  28  ObI.  ri27. 
iM.lanaon  v.  BrookH.  29  Pa!.  214, 

138  The  sewnd  oaiise  of  action  Ib  here  alleged  ae  an  Incident  to 
tbe  forcible  entry,  and  to  reeorer  rents  and  profits. 
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peaceably  [or  otherwiBe,  according  to  the  fact],  but  without 
right  60  to  do,  entered  and  took  poBscseion  of  the  same,  und 
from  that  day  hitherto  has  kept,  and  still  holds  and  keeps, 
poBseesion  of  the  same  unlawfully  and  by  force  [or  by  menaces 
and  iJireats  of  violtuce,  stating  the  samej,  contrary  to  tiie  form 
of  the  statute  in  such  case  made  and  provided. 

II.  [If  any  special  injury  has  been  done  the  property  by  the 
defendant,  allege  the  t;ame,  and  state  amount  of  damages.] 

HI.  That  in  consequence  of  the  eaid  unlawful  acts  of  the  said 
defendant,  the  plaintiff  has  been  deprived  of  the  rents  issues, 

and  profita  of  said  land  and  premises  ever  since  said  

day  of ,  18 . . ,  to  his  damage dollars. 

[Demand  of  Judgment.]'^ 

i  2849.  For  forcible  detaiiier,  under  the  second  cUkiue  of  sec- 
tion 11 60  of  tl)e  California  Code  of  Civil  Procedure. 

Form  No.   664. 
[Title.] 
The  plaintiff  complains,  and  alleges: 

I.  That  at  the  time  hereinafter  mentioned,  and  for  five  days 
previoua  thereto,  he  was  in  the  peaceable  and  actual  possession 
and  occupation,  and  entitled  to  the  posseesion  of  all  that 
certain  piece  or  parcel  of  land  [describe  the  premises],  and  of 
the  rlwelling-house.  bams,  and  sheds  thereon. 

II.  That  on  the   day  of   ,  18...  in 

the  night-time  [or  during  the  absence  of  the  plaintiff],  the 
defendant  unlawfully  entered  upon  said  lands  and  tenements, 
and  took  possession  of  the  same. 

III.  That  on  the   day  of   18 . . ,  at 

,  the  plaintiff  made  a  demand  in  writing  upon  tlie 

defendant,  to  deliver  up  to  the  plaintiff  the  possession  of  said 
land  and  premises  held  as  aforesaid,  hut  the  defendant  neglected 
and  refused  for  the  period  of  five  days  after  such  demand,  and 
at  all  times  since,  to  surrender  the  poSsesflion  of  the  same  to 
the  plaintiff,  and  still  holds  and  continues  in  poBsesaion  of  said 
premises,  against  the  form  of  the  statute. 

rV.  That  in  consequence  of  said  acts,  the  plaintiff  has  been 
deprived  of  the  rents,  issues,  and  profits  of  said  land  and 
premisee,  to  his  damage  dollars,  and  has  sus- 
tained damage  for  waste  and  injury  committed  thereon  in  the 

sum  of dollars. 

[Demand  of  Judoitent.] 

«*  See  t  2941,  anie. 
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i  29S0.  Actual  poaaeaalon  —  oecup»tioii  of  premlies.  Where 
plaintiS  had  be«ii  in  the  peaceable  and  quiet  poaBession  and 
use  of  the  premises,  .through  his  agent  and  by  hia  tenaute, 
and  the  building  being  unrent^d,  had  locked  the  door  and  tak^i 
the  key  to  his  office,  he  was  in  the  "  actual  possesuO'n. "  of  the 
premises,  within  the  Statute  of  Forcible  Entry  and  Detainer. ^^ 
The  occupant  of  lands  is  one  who,  within  Eve  days  preceding 
such  unlawful  entry,  was  in  the  peaceable  and  undisturbed  pos- 
session bt  such  lands  or  tenements.'*  The  true  intent  and 
meaning  of  the  legislature  in  the  use  of  the  word  "  occupant " 
ie  found  in  the  words  "  peaceable  and  undisturbed  possession." 
And  the  plaintiff  is  not  required  to  show  possession  which 
differs  at  all  from  the  possession  which  he  would  have  to  show 
were  he  seeking  relief  in  an  action  for  forcible  entry.'*'  It  has 
never  been  considered  that  an  actual  residence,  a  personal 
presence,  was  in  all  cases  indispensable  to  actual  posaeesion.  On 
the  contrary,  actual  possession  as  much  consists  of  a  present 
power  and  right  of  dominion  as  an  actual  corporal  presence  in 
the  house. '**  Under  this  rule  the  plaintiff  might  have  had  "  a 
peaceable  and  undisturbed  possession,"  notwithstanding  the  fact 
that  he  did  not  reside  in  the  house,'" 

I  2961.  Joinder  ot  and  dlatlaetlon  betwMn  caoMa  of  aotlon. 
A  cause  of  action  in  unlawful  detainer  can  not  be  joined  with 
one  for  forcible  entry  or  for  forcible  detainer."*  And  it  would 
seem  that  a  cause  of  action  for  forcible  entry  could  not  be 
joined  with  one  for  forcible  detainer."^  F.  brought  an  action 
against  R.  for  an  unlawful  entry  and  forcible  detainer.  P.  did 
not  reside  on  the  premises,  and  his  only  poeseeaion  consisted 
in  an  incloeure  and  cultivation.  K.  went  within  the  incloaure 
in  the  night-time,  erected  a  cabin,  and,  at  some  subsequent 
period  of  time,  declared  he  would  keep  possession  by  force. 
The  court  instructed  the  jury  that  if  they  found  "that  the  de- 
fendant entered  upon  the  premises  in  the  night-time,  during 

isBMIntum  v.  Burr.  16  Cal.  107. 

las  Cal.  Code  Civ.  Pro.,  i  1160;  see  Bank  of  GallfomU  v.  TnafTe, 
76  Cal.  626;  Tlvnea  v.  Monahan,  Id.  131.    ' 

19T  Sbelb7  V.  Houston,  3S  Cal.  410. 

138  Mlntum  V.  Burr.  16  Oal.  100. 

i»  6belb7  T.  Houston,  38  Cal.  410. 

ISO  Polack  V.  Shafer,  46  Cal.  270. 

J31  Treat  v.  Forsyth,  40  Cal.  484;  but  see  Sbelby  v.  Houston,  88 
Id.  410. 
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the  hours  of  sleep,  while  the  plaintiff  was  in  the  actual  and 
peaceahle  possession  of  the  same,  aod  that  ho  took  possession 
and  avowed  the  intention  to  keep  possession,  and  flctua"y  diil 
keep  possession,  it  was  Bufficient  evidence  of  force  to  maintain 
the  action  of  forcible  entry  and  detainer,  and  the  jury  should 
find  for  plaintiff;''  it  was  held  that  tlie  im^triiclioii  was  erro- 
neous, as  applied  to  the  testimony  in  this  case,  because  that 
portion  of  it  relating  to  K.'s  intention  to  keep  possession  made 
no  reference  to  any  demand  on  the  part  of  F.  for  p(lss««sion, 
and  because  the  instruction  was  framed  as  though  it  related 
to  a  question  of  forcible  entry,  and  not  forcible  detainer."* 

a  20B2,  Forcible  detainer,  what  is.  The  declaration  of  the 
defendant  to  the  plaintiff  that  he  will  not  go  off  the  premises 
unless  put  off  by  force  or  by  law,  does  not  constitute  a  forcible 
detainer."*  The  mere  surmise  of  a  person,  that  if  he  attempts 
to  regain  possession  force  will  be  used  to  prevent  it.  is  not 
enough  to  show  a  forcible  detainer;  but  an  attempt  must  bo 
made  to  gain  possession,  and  either  force  or  threats  of  force 
used  to  resist  it."*  P.  had  possession  of  a.  lot  of  bind,  hv 
having  it  inclosed  with  a  fence,  but  did  not  reside  on  it,  nor 
have  a  house  on  it.  M.  and  D.  entered  into  possession,  and 
built  a  house  on  the  premises  and  moved  into  it.  Five  days 
afterwards  an  agent  of  P.  went  to  the  premises  and  told  M.  and 
D.  that  he  had  come  there  to  take  possession  for  P.  They 
replied  that  it  would  be  very  foolish  to  give  up  the  lots  after 
making  improvements  on  them;  that  they  would  not  leave,  and 
that  it  would  take  a  pretty  good  force  to  put  them  off;  that  they 
had  paid  their  money  for  the  lots,  and  they  would  be  d — d 
if  they  would  leave.  To  another  agent  of  P.,  M.  and  D.  used 
substantially  the  same  language;  it  was  held  that  this  did  not 
amount  to  a  forcible  entry  or  unlawful  detainer;  that  sueh  acts 
amounted  merely  to  a  trespass  and  ouster  of  P.,  for  which  ejccl- 
ment  was  the  proper  remedy.""  A  naked  avowal  of  an  inten- 
tion to  keep  possession,  and  actually  keeping  possession,  do  not 
necessarily  conntifute  such  force  or  threat  of  force  as  to  render 
a  detainer  forcihle  where  there  has  heen  an  unlawful  entry, 
unless  such  avowal  is  made  in  answer  to  a  demand  for  poaoco 


iM  Ptdack  T.  McGrath.  26  Cal.  56. 
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Binn  by  the  party  claiming  to  have  been  ousted,  and  is  accom- 
panied by  some  act  or  word  of  the  party  making  the  unlawful 
entry,  showing  an  intent  on  hie  part  to  nmintain  the  possesBioii 
by  force."*  If  the  entry  of  the  defendant  was  lawfid,  the 
plaintiff  can  not,  when  his  right  to  the  poeeeaeion  has  expired, 
expel  him  therefrom,  or  by  using  or  threat«mng  force  make 
his  entry  unlawful.'" 

f  2953.  Vnla-wful  entry.  An  unlawful  entry  is  a  peaceable 
entry  made  in  bad  faith;  that  is  to  say,  without  any  bona  fide 
claim  or  color  of  legal  right  to  enter,  and  not  a  peaceable  entry 
made  in  good  faith,  although  wrongfully;  tliat  is  to  say,  in  the 
belief  that  there  is  a  legal  right  to  enter.*'*  The  plaintifE  must 
have  had  the  actual  possesBion  when  the  wrongful  or  forcible 
entry  was  made;  and  if  a  forcible  detainer  alone  is  complained 
of,  the  entry  of  the  defendant  must  have  been  unlawful.*** 

i  2954.  Tnlawful  dMtainer  —  holdlnf^  over  »tUa  r«nt  doe. 
Form  No.  66$. 
[Title.] 
The.  plaintiff  complains,  and  alleges: 

I.  That  on  or  about  the day  of ,  18. ,, 

the  said  plaintiff  by  a lease,  made  on  or  about  the 

Baid  day  at ,  county  of ,  leased,  de- 
mised, and  let  to  the  said  defendant,  of  the  said , 

county  of ,  the  premises  situate,  lying,  and  being 

in  the  county  of   ,  state  of   and 

deserilied  as  follows,  to-wit  [describe  premiaesl,  to  have  and  to 

hold  the  said  premises,  to  the  defendant,  for  the  term  of 

months  thence  next  ensuing,  at  the  monthly  rent  of 

dollars,  payable  in  advance. 

II.  That  by  virtue  of  said  lease  the  defendant  went  into  the 
poEsesBion  and  occupation  of  the  demised  premises,  and  still 
continues  to  hold  and  occupy  the  same. 

III.  That  according  to  the  terms  of  said  lea«e  there  became 

due,  on  the day  of ,  18. .,  for  the  rent 

of  t^aid  premises,  the  sum  of '.....  dollars. 

TV.  That  on  the day  of ,18. .,  and 

within  one  year  after  said  rent  became  due  as  aforesaid,  by  the 

iM  Pogart;  T.  Kellj.  24  Cal.  317;  see  Cal.  Code  Civ.  Pro.,  I  1160. 

lOT  Owen  T.  Doty,  27  Cal.  B02. 

iw  Shelby  ▼,  Honeton,  38  Cal.  410. 

i»)  Owen  T.  Dotj,  27  Oal.  602;  but  aee  Cal.  Code  av.  Pro.,  f  1180. 
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terms  of  said  lease,  demand  in  writing  was  made  by  the  plaintiS 

of [the  leesee],  for  payment  thereof,  or  that  he 

surrender  the  possession  of  said  premises  held  as  aforesaid,  to 
the  plaintiS,  within  three  days,  but  said  defendant  neglected 
and  refused,  for  the  space  of  three  days  after  said  demand  an 
aforesaid,  to  quit  the  posaeasiou  of  the  said  demised  premises,  or 
to  pay  the  rent  thereof  due  and  unpaid  as  aforesaid,  and  the 
same  still  remains  due  and  unpaid.  That  a  copy  of  said  demand 
is  hereunto  annexed  and  made  a  part  of  this  complaint. 

V.  That  aaid  defendant  unlawfully  holds  over  and  continues 
in  the  posseesion  of  the  said  premises,  after  default  in  the  pay- 
ment of  the  rent  as  aforesaid,  and  without  the  permission  of 
the  plaintiff;  by  reason  whereof  the  plaintiff  baa  sustained  dam- 
ages in  the  simi  of dollars. 

Wherefore  the  said  plaintiff  prays  judgment: 

1.  For  the  sum  of  dollars  damages  for  waste 

and  injury,  and  for  the  detention  of  said  premises. 

3.  For  the  sum  of dollars,  rent  due  as  aforesaid, 

and  restitution  of  the  said  premises. 

3.  That  said  damages  may  be  trebled,  together  with  coats  of 
suit.'" 

I  8958.  Holding  ovar  after  sxplratlon  of  term. 

Form  No.  666. 
[TiTLB.] 
The  plaintiff  complains,  and  allies: 

I.  That  on  or  about  the day  of ,  18 . . , 

said  plaintiff,  by  a lease  made  on  or  about  the 

said  day,  at  the ,  county  of ,  leased, 

demised,  and  let  to  the  eaid  defendant,  of ,  coimty 

of ,  the  premises  situate,  lying,  and  being  in  the 

,  county  of ,  state  of , 

and  described  as  follows,  to-wit  [describe  property],  to  haye 
and  to  hold  the  said  premises,  to  the  defendant,  for  the  term 

of years  from  the day  of , 

18,.,  at   the   yearly    rent   of   dollars,    payable 

in  advance. 

II.  That  by  virtue  of  said  lease,  said  defendant  went  into 

140  If  the  properly  Is  In  the  poesesBlon  of  a  aubteoaut  that  TutX. 
abonld  be  aTerred,  and  also  that  tbe  notice  t»  pay  the  rent  due  or 
surrender  poseeBsfon  was  eerved  on  both  tenant  and  BUbteoBnt,  see 
CaJ.  Code  CIt.  Pro.,  t  1161,  and  both  must  be  made  parties.  10., 
I  1164. 
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poBsesfiion  of  said  premisee,  and  he  and  others  under  him  stiU 
continue  to  hold  and  occupy  the  same. 

III.  That  the  term  for  which  said  premises  were  demised  as 
aforesaid  has  terminated,  and  that  the  said  defendant  holds 
over  and  continues  in  possession  of  the  said  demised  premises, 
without  the  permission  of  .the  said  plaintiff,  and  contrary  to  the 
terms  of  said  lease. 

IV.  That  the  said  plaintifF  since  the  expiration  of  the  term 
for  which  said  premisee  were  demised  as  aforesaid,  to-wit,  on 

the day  of >  IS  ■  -  >  made  demand  in  writ- 

ing  of  the  said  defendant  to  deliver  up  and  surrender  to  him  the 
possession  of  said  premises. 

V.  That  more  than  three  days  have  elapsed  since  the  making 
of  such  demand,  and  the  defendant  has  refused  and  n^lected, 
for  the  space  of  three  days  after  such  demand,  to  quit  the  pos- 
session of  said  demised  premises,  and  still  does  refuse,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

VI.  That  the  monthly  value  of  the  rents  and  profits  of  the 
said  premisee  is  the  sum  of dollars. 

Wherefore  the  said  plaintiff  prays  judgment: 

] .  For  the  restitution  of  the  said  premises,  and  for  damages 

for  the  rents  and  profits  of  said  premises. 

i.  That  such  damages  may  be  trebled  as  damages  for  the 

occupation  and  unlawful  detention  and  holding  over  of  the 

same,  amounting  to  the  sum  of dollars  per  month, 

besides  costs  of  suit.^** 

I  2866.  DunagM.  The  plaintiiT  can  not  prove  damages  sus- 
tained by  the  defendants  holding  over  in  respect  to  their  prop- 
erty immediately  adjoining  the  demised  premises,  respecting 
which  the  relation  of  landlord  and  tenant  was  not  subsisting.'*^ 

I  2967.  Demand  of  ruit  and  for  delivery  of  poaHaalon.      If  a 

tenant  holds  over  after  rent  has  become  due  and  remains  un- 
paid for  the  space  of  three  days,  a  demand  by  the  landlord 
of  the  payment  of  rent  and  delivery  of  possession,  both  made 

"1  Under  the  Oalifornla  Civil  Oode  eatatae  are  divided  as  follows: 
1.  Estatee  of  inberltance:  2.  Estates  for  life:  3..E>>tat^  for  years; 
or,  4.  Estates  at  will,  i  761.  SufflcleDcy  of  i^omplaint  In  action 
for  poeeesalon  at  expiration  of  tprm.  See  McKisslck  v.  Aebby,  98 
Cal.  422;  Canning  v.  Flbush.  77  w;  196. 

lUKower  v.  Gluck,  33  Cal.  401.  As  to  damages,  consult  Gal. 
Code  av.  Pro.,  |  1174. 
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at  the  game  time,  will  enable  him  to  maintain  an  action  Ilt 
an  unlawful  holding  over.  It  is  not  necessary  to  demand  rent, 
and  wait  throo  dajs,  and  then  demand  possession. '"  The  de- 
mand sliould  now  bo  made  in  the  alternative,  for  the  pajmeni 
of  the  rent,  stating  the  amount,  or  the  possession  of  the  proj)- 
ertj.'"  A  waiver  of  tlie  demand  will  never  be  implied  for  the 
purpose  of  making  a  forfeiture.  A  forfeiture  can  not  lake  place 
by  consent,  and  it  is  not  favored  by  the  rules  of  law."" 

J  29S8.  Entry,  how  made.  A  landlord  has  no  right  of  entr}" 
for  breach  of  covenant  in  a  lease,  and  to  forcibly  eject  ihe 
tenant,  the  lease  reserving  no  such  right  of  entry.'*  If  the 
landlord  does  so  enter  and  eject  the  tenant,  the  tenant  may  re- 
cover ilamages  in  trcspaas,  for  the  vegetables  and  grapevines 
growing  on  the  land,  and  planted  by  the  tenant  for  sale,  he  rot 
being  permitted  to  enter  and  gather  them.'" 

{  2959.  Notice  to  quit.  By  the  terms  of  an  award  which  was 
decisive  between  a  landlord  and  hia  tenant,  where  the  latter  wa^i 
to  leave  the  premises  on  the  9t.h,  it  was  held  that  the  plain- 
tiff had  no  right  to  give  notice  to  quit  until  the  10th,  after 
which  the  plaintiff  had  six'**  days  to  remove,  wherefore  the 
action  commenced  on  the  lOth  was  premature."*  In  an  action 
where  the  evidence  showed  a  t-enaney  from  year  to  year,  plaintiff 
must  show  that  ho  has  terminated  the  tenancy  by  notice  to  quit, 
and  if  the  tenant  be  permitted  to  hold  over  without  such 
notice  a  new  term  is  created,  and  he  can  not  be  l^ally  diapos- 
sesEed."**    When   notice  is  served  on  the  original   lessee,   Ibo 

iM  Bmnnnaglm  v.  Siencer,  29  Cal.  (561. 

i"Cal.  Code  (Sv.  Pro.,  5  1161;  and  see  Sllva  v.  Campbell,  St  Cal. 
420. 

i«  Oasklll  V.  Trainer,  3  Cal.  334.  Demand  for  anil  refusal  to 
Biirrender  poBsesBion.  See  Hlmmer  v.  BlaelniraiDe.  94  id.  130.  It 
in  not  necpMsary  to  allege  tn  the  complaint  the  manner  in  which 
the  notice  to  pay  tlie  rent  or  to  surrender  posKesBlon  was  served. 
and.  If  the  fact  of  Ihe  fierylce  is  distinctly  aJlepeil.  ihia  allt^gatloa 
w1ll.be  coBKtrued,  sh  iigalnst  a  general  demurrer,  (o  include  every- 
thing necessary  to  coostitute  a  sufflclant  Bervloe.  Knowlefi  v. 
Murphy,  107  Cal.  107. 

MBPoK  V.  Brissac,  15  Cal.  223. 

HTid.;  compare  Kelly  v.  Teague,  6S  Cal.  6S:  t^mlth  v.  Hill, 
id.  51. 

i«  Now  three.  Cal.  Code  Civ.  Pro.,  f  1161. 

"•Ray  V.  Armitrong,  4  Cal.  208. 

iM  Sullivan  r.  Cary,  17  Cal.  80;  we  Cal.  Civil  Code,  t  1945. 
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n«>tice  bindB  the  under  teiuiits  who  acquire  poesessioa  from 
tlic-  tettant  after  its  eervice;'"*  and  they  are  liable  to  the  land- 
lord for  double  the  monthly  value  of  the  premiBea,*"  Where 
defendant  held  e&  tenant  under  J.  S.  in  his  lifetime,  under 
whom,  aa  heir-at-law,  the  plaintiff  claimed  as  landlord,  but  the 
defeodant  refused  to  recognize  him  as  such,  it  waa  held,  in  an 
action  for  use  and  occupation,  that  this  refusal  terminated  tlic 
tenancy,  and  overweighted  the  presumption  of  a  contract  be- 
tween defendant  and  plaintiff. ^'^  l^e  denial  of  title  and  the  re- 
lation of  tenant  makes  defendant  a  trespasser,  and  not  entitled 
lo  notice  to  quit  before  suit  in  ejectment,  and  no  special  de- 
mand for  payment  of  rent  ifl  necessary  to  make  a  forfeiture,  as 
defendant  could  not  deny  title  and  yet  claim  the  benefit  of 
holding  in  subordination  to  it."* 

I  2000.  FuHm.  If  a  landlord  sells  the  leased  property,  and 
aestgns  to  the  purchaser  the  lease,  and  the  tenant  does  not 
attorn  to  the  purchaser,  w  recognize  him  as  landlord,  the  pur- 
chaser can  not  recover  poseeeaion  of  the  premises  from  the  ten- 
ant under  the  act  concerning  forcible  entries  and  unlawful 
detainers.'"  The  tenant  can  not,  by  submitting  to  being  wrong- 
fully turned  out  of  possession  under  a  writ  which  did  not  run 
against  him,  and  then  attorning  to  the  plaintiff  in  the  writ, 
prevent  his  first  landlord  from  recovering  possession  against 
him  for  nonpayment  of  rent.'^  The  relation  of  landlord  and 
tenant  is  not  dissolved  by  the  execution  of  papers  intended  as 
an  assignment  of  the  lease  to  the  landlord,  and  release  and 
cancellation  of  the  lease.  A  surrender  in  fact  of  the  demised 
premises  is  essential  to  the  completion  of  a  dissolution  of  that 
relation.     A  oossession  by  the  tenants,  after  the  execution  of 

IB)  ScbllliDK  y.  Holmes,  23  Cal.  227. 

102  Id.:  see  Cal.  Code  Civ.  Pro-  i  1164. 

IN  Sampson  v.  Schaffer,  3  Cal.  107. 

iM  Smith  V.  Ogg  Shaw,  16  CBl.  88.  For  the  mode  of  servloR 
notice  to  terminate  tenanrjr  at  will,  and  all  notlcM  under  the  pro- 
vIsloDR  of  section  1161,  California  Code  Civil  Procedure,  see  Id., 
jl  1162. 

isBReay  v.  Cotter,  20  Cal.  168.  An  attempt  was  made  to  gWo 
the  successor  Id  Interest  of  the  landlord  the  Hcht  to  brlnic  ■I"' 
action  by  amending  section  1161.  In  California  Code  Civil  FriM-ediiri', 
1877-8,  but  as  thert-  were  two  amended  sei-tione  of  that  numlwr 
approved  oa  tb«  same  day,  there  Is  some  doubt  as  to  wbleh  Is  In 
force.  See  Norton  v.  Sturla.  83  Cal.  S.'iO;  Hall  v.  Wallace.  88  Id. 
434. 

iM  Calderwood  v.  Pj-ser,  31  Cal.  333. 
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ihe  papers  mentioned,  of  the  demised  premises,  renders  tliem 
liable  tu  be  proceeded  againht  under  the  act  concerning  forcible 
entry  and  unlawful  detainers.'" 

f  2961.  Kelntioii  of  landlord  and  tenant.  The  production  of 
a  lease  in  evidence  will  not,  of  itself,  prove  the  relation  of  land- 
lord and  tenant  to  have  existed  beuveen  the  lessor  and  lessee, 
but  the  entry  of  the  lessee  under  the  lease,  or  a  holding  by  him 
referable  to  the  lease,  must  also  be  proven."*  A.,  who  claimfd 
to  be  in  possession  of  a  tract  of  coal-bearing  land,  madii  a  verhul 
agreement  with  B.  and  C,  by  which  they  wi-re  to  prospect  for 
coal  until  they  struck  a  particular  seam  or  ledge,  and  befors 
they  struck  this  ledge,  they  were  to  do  all  the  work,  and  have 
two-thirds  of  the  claim;  but  after  the  ledge  wa«  struck  the  work 
«'as  to  be  prosecuted  by  the  parties  jointly,  A.  to  bear  one- 
tliird  of  the  expenses,  and  B.  and  L'.  two-thirds;  it  was  held 
that  this  agreement  did  not  create  the  relation  of  landlord  and 
tenant,  between  A.  and  B.  and  (.'.,  biit  that  it  made  them  tenants 
in  common,  or  partners  in  mining,  and  that  the  action  of  un- 
lawful detainer  was  not  the  proper  remedy  for  A.,  if  excluded 
from  the  premises  by  B.  and  C""'  An  action  for  an  unlawful 
holding-over  can  not  be  maintained,  unless  the  relation  of 
landlonJ  and  tenant  is  shown  to  exist  between  the  plaintiff  and 
defendant  at  the  time  of  making'  demand  for  possession.'*' 

i  2962.  Bepatrs  — duty  of  tenant.  If  the  embankment  of  a 
natural  reservoir,  which  is  filled  with  water  by  unusual  rains, 
is  broken  by  a  stranger,  so  that  the  demised  premises  are  in- 
jured by  the  water,  the  injury  is  not  the  act  of  God  or  of  the 
elements,  and  the  tenant  is  bound  to  repair  even  if  "  damages  by 
the  elements  or  acts  of  Providence"  are  excepted  from  his 
covenant.^" 

{  2863.  Kent.     There  is  no  error  in  finding  the  amount  of 

rent  due  at  the  time  of  the  trial.'"    If  the  tenant  is  torcibly 

iB'Kower  v.  Rluck,  33  Cal.  401. 
defendant,  see  Cal.  Co<1e  Civ.  Pro.,  { 

iw  Caldcrwood  v.  Center.  30  Cal.  539:  SO  Am.  Dec.  131. 

'W  Henderson  v.  Allen.  23  Cnl.  '"•19. 

iBOStelnback  v.  Cron^,  30  Cal.  306:  Reay  v.  Cotter,  2ft  Id.  1(8: 
rico  T.  Ciiyas,  48  Id.  039.  In  addition  to  the  sunininry  remedy,  »e 
Cal.  Civil  Code,  i  TIKJ.  and  tlie  remedy  tbereln  provided;  see,  also. 
IlBwxhursI  V.  I.ohree,  3S  Col.  TrfS. 

111  Polack  .V.  Plocbe,  :ir.  Cal.  41(!;  95  Am.  Dec.  llfc 

'02  Mason  v,  Wolff,  40'Cal.  IMtJ. 
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evicted  by  the  landlord  from  a  Bubstantial  part  of  the  demised 
premieeE,  but  continues  to  occupy  the  remaining  portion  under 
the  lease,  he  can  not  be  proceeded  against  in  unlawful  detainer 
for  the  nonpayment  of  rent  while  the  eviction  lasts. •** 

I  2864.  ReTerB&l  of  Judgment.  If  plaintiff  recovers  judg- 
ment and  ia  placed  in  posseesion  of  the  land,  and  defendant 
appeals,  and  the  judgment  ie  reversed,  the  latter  is  entitled  to 
be  restored  to  the  poeseesion,  even  if  the  plaintiff  has  leased  the 
premises."* 

i  2960.  Tenant  at  will.  A  tenant  at  will  is  one  who  holds 
rent-free  by  pennissioii  of  the  owner,  or  where  he  enters  under 
an  agreement  to  purchase,  or  for  a  lease,  but  haa  not  paid  rent. 
The  great  criterion,  by  which  to  distinguish  between  tenancies 
from  year  to  year  and  at  will,  is  the  payment  or  reservatiou  of 
rent.'"  A  tenancy  at  will  can  not  exist  without  express  grant 
or  contract,  and  where  it  does  exist,  tlie  tenant  is  entitled  to 
reasonable  notice  of  his  landlord's  intention  to  terminate  the 
estate  before  an  action  can  be  maintained  against  him  for  the 
possession.'**  A  grantor  who  remains  in  possession  does  so  us 
tenant  at  will  of  the  grantee,'"  Notice  of  not  less  than  one 
month  is  required  to  terminate  it.^"* 

I  2966.  Tenancy  for  years.  A  tenancy  for  the  specified 
period  of  one  month  is  a  tenancy  for  years,  and  not  a  tenancy 
from  year  to  year  or  month  to  month;  but  if  a  tenant  for  the 
specified  period  of  one  month  holds  over  with  the  consent  of 
his  landlord,  he  thereby  becomes  a  tenant  from  month  to 
month.'™  An  estate  for  years  is  one  that  is  founded  upon 
contract,  express  or  implied,  which  is  not  determinable  at  the 
will  of  either  party,  but  endures  for  a  time  certain,^™ 

t  2967.  Tenant,  llabUlty,  rlglita,  and  dntiea  of.  Au  under 
tenant  who  takes  a  lease  and  receives  possession  from  the  t^iant 

i<u  SfeagRB  Y.  Emerson,  50  Cal.  3. 

iM  Pico  V.  Coyas,  48  Cal.  639. 

i«8  Bouv.  Law,  Diet. 

<M  Binm  V,  Robertson,  24  Cat.  128. 

m  Brooke  v.  Hyde,  37  Cal.  366. 

iMCal.  Civil  Code,  i  780:  Groonie  v.  Almstead.  101  Cal.  428. 

"W  Stoppelkamp  v.  Mangeot,  42  Cal,  317;  Ttah  T.oan  &  Trust  Co. 
y.  Garbutt  (Utah),  23  Pac.  Rep.  758;  Hurd   v.  Callloutt.  4  Col,  77, 

"OWashb.  on  Real  Prop.,  vol.  1,  p.  43  (44th  ed,);  Brown  v. 
Bragg,  22  Ind.  122. 
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becomee  the  tenant  of  the  landlord,  subject  to  all  the  duties 
and  liabilities  of  a  tenant  to  the  landlord, '"'•  The  tenant  m 
liable  to  pay  rent  until  he  has  restored  full  and  complete  pos- 
Bet«ion  to  the  landlord,  and  his  liability  to  pay  the  rent  is  not 
discharged  by  an  eviction,  unless  under  a  title  superior  to  the 
landlord's,  or  by  some  agency  of  the  landlord's.'''*  If  the 
tenant  is  evicted  by  a  wrongdoer,  tho  landlord  is  not  hound  to 
indemnify  him.'"  If  a  tenant  denies  the  relation  of  landlord 
an'd  tenant,  and  refuses  to  pay  rent,  he  can  not  afterwards 
revive  that  relation  by  offering  to  pay  rent,^'*  One  of  the  niosi 
important  duties  of  a  tenant  is  to  peaceably  and  quietly  sur- 
render the  premises  to  the  landlord  as  soon  as  the  tenancy  has 
expired.'"  If  a  stranger  intrudes  on  the  premises  and  takes 
poBsession,  either  forcibly  or  otherwise,  it  is  the  duty  of  the 
tenant  to  take  proper  legal  proceedings  to  regain  tlie  possession. 
so  that  he  may  surrender  the  same  to  the  landlord.'™ 

i  2968.  Term,  expiration  of.  If  the  tenant  takes  a  receipt 
from  his  landlorfl,  b|>ecifying  the  amount  of  rent  paid  and  the 
length  of  the  term,  lo  commence  on  the  expiration  of  tiie  lease, 
the  new  term  will  be  for  the  time  specified  in  the  receipt.  No 
new  tenancy  by  implication  arises  in  such  cases.'"  When  the 
li'f'wce  holds  over,  and  the  landlord  receives  rents  after  the  ex- 
liir.ifinn  of  the  term,  a  new  tenancy  arises  by  implication,  sub- 
ject to  (he  covenants  and  conditions  of  the  original  lease,  hut 
the  new  term  is  not  necessarily  for  one  year.'"  If  the  lessee 
sublets  the  leased  premises  for  the  entire  term  of  his  lease  from 
tJie  le*;sor,  no  right  of  entry  remains  in  him  upon  the  expiration 
of  the  term.  The  right  of  entry  is  in  him  who  holds  the  rever- 
sion.'™ If  a  tenant  for  one  year  or  more  before  the  expiration 
of  Ibis  term  procures  the  landlord's  receipt  for  one  month's 
rent  commencing  nt  the  expiration  of  the  term,  a  new  tenancv 
of  one  year  is  not  thereby  created.'^    The  tenancy  is  terminated 

"1  BchllllnB  T.  Holmes.  23  Cal.  227. 
172  Id. 


"Id. 

'♦Conner   v.   .Tones.    2S   Cal.  («;   liut  s 

1174  and  179. 

■r.  ScliilllnK  v.  Holmes,  23  Cal-  227. 

'Pill.:  aee  Cal.  Civil  Code.  S  1040, 

fTRiiimenlierc  v,  Myres.  32  Cal.  ftS;  Bl  Am.  Dec.  S60. 

w  Id. 

rsid,:  BDd  see  Batley  v.  KchardBoD.  06  Cal.  41& 

»ld.;  see  Cal.  Civil  Code.  SI  1943-1947,  iDclusive. 
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by  an  eviction;  and  a  subsequent  taking  and  holding  by  the 
tenant  under  &  lease  from  the  evictor  is  not  in  subordination  to 

the  title  of  the  original  lessor,^' 

f  2968a.  FlMtdlng  —  conclnaloaa  of  law.  A  complaint  in 
an  action  of  unlawful  detainer,  which  alleges  that  certain  of 
tho  defendants  were  in  possession  of  the  premises  in  contro- 
versy as  tenants  of  the  plaintiff;  that  certain  other  defendants 
claim  some  right  of  possession  under  said  tenants;  that  tM 
notice  to  defendants  to  pay  rent  or  surrender  the  premises  was 
duly  and  legally  served  in  accordance  with  the  laws  of  the  state 
relating  thereto,  merely  states  conclusions  of  law,  and  is  not 
fibflieient  under  the  Washington  statute  (Laws  of  1891,  p.  179), 
requiring  the  plaintiff  in  such  action  to  "  set  fortli  the  facts 
on  which  he  seeks  to  recover.'"*'  So,  where  in  such  action,  the 
plaintiff  claimed  under  a  decree  in  connection  witti  a  certificate 
of  purchaEC,  and  the  only  allegation  in  the  complaint  concem- 
inj;  the  nature  or  provisions  of  the  decree  was  "  that  under  and 
by  virtue  of  being  the  owner  of  said  certificate,  and  under  the 
power  and  authority  of  the  District  Court  of  said  county,  and 
the  decree  upon  which  said  certificate  of  sale  was  issued,  this 
plaintiff  is  entitled  to  the  possession  of  said  lode,  with  all  ap- 
purtenances," this  allegation  was  held  to  be  simply  a  conclu- 
sion of  law,  and  insufficient  to  constitute  a  cause  of  action.'™ 

i  29e8b.  Tho  Boina  —  reply  unntceasary.  It  seems  that  in 
an  action  for  unlawful  detainer,  under  Washington  Code  of 
Procedure,  sections  571-573,  a  reply  is  not  necessary  to  affirma- 
tive matter  contained  in  the  answer.'** 

181  Stelnbacb  v.  Krone,  36  Cal.  303:  citing  as  anthoHty  Wbealock 
V.  Warshauer,  21  Id.  316;  and  8.  G„  34  Id.  205.  As  to  what  con- 
stitutes unlawful  detainer,  see  Cal.  Code  Civ.  Pro.,  i  1181.  Re- 
quisites of  a  complaint  by  a  landlord  to  rpcover  poaaesslon  of 
ilemised  premlaea  for  nonpayment  of  rent.  See  Mayor  of  New  York 
y.   Campbell.  18  Barb.  156;  also.   McKlBSlck  v.  Ashby,  9fi  Cftl.  422. 

1B3  lawman  v.  West.  8  Wash.  St.  3^.  A  complaint  In  unlawful 
detainer  for  tbe  poBBeselon  of  unsurveyed  government  land  muat 
allege  title  In  tbe  plalntlET.  and  that  the  plalntlET  was  entitled  to 
tbe  posBesslon  at  tbe  lime  tbe  defendant  eutered,  and  wben  de- 
mand was  made  upon  him  for  the  possession,  and  that  tbe  defendant 
unlawfully  withheld  the  premises,  and  that  service  of  demand  for 
possession  bad  been  made  upon  him,  and  without  these  material 
allegations  the  complaint  Is  fatally  defective.  Barnes  v.  Oox,  12 
Utah.  4T- 

iM  I^ffey  V.  Chapman,  9  Ool.  304. 

1S4  Fife  T.  Olson,  5  Wash.  St.  789. 
Vol.  II  — 57 
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i  2969.  Against    person    removed   tc 
.California  statute. 

Fomi  No,  667. 
.  [Title  of  Court.J 


A.    11.,    AsBBBBor   of County, 

In   tlie   Slate  of  Callfonila. 

PliilnUd. 
against. 
C.  I>.,  Defeiiclant. 


another    county,    under 


The  plaintiff  complains,  and  alleges: 

I.  That  he  is  the  assessor  of  said  county  of 

II.  That  there  was  duly  assessed  upon  personal  property  of 

the  Boid  defendant  in  the  said  county  of   ,  the 

sura  of dollars  for  county  purposes;  and  the  fur- 
ther sum  of   dollar  for  stata  purposes,  for  the 

year  18..,  upon  which  snjd  several  taxes  there  has  accrued  a 

penalty  of per  centum  for  the  non])ayment,  togethei- 

with  interest  on  the  said  taxes  at  the  rate  of i)er  cent. 

pen"  montli,  from  the day  of ,  18. .,  all 

which  said  several  taxes,  penalties,  and  interest  remain  wholly 
unpaid. 

III.  Said  taxes  were  assessed  upon  the  following  properiy, 
to-wit  fenuraerate  or  briefly  describe  the  property  as  in  the 
assosjment-liHt]. 

IV.  That  at  the  time  said  taxes  were  assessed  upon  said  prop- 
erty, the  defendant  resided  in  the  said  county  of , 

and  afterwards,  to-wit,  on  or  about  the day  of 

18. .,  removed  therefrom,  to  (he  said  county  of   

T\Tiereforo  the  plaintiff,  as  such  assessor,  demands  judpment 

against  the  said  defendnnt  for  the  sum  of dollars, 

being  the  amount  of  said  taxes,  penalties,  and  interest  afore- 
said, and  costs  of  suit.' 

1  Such  Bult  must  be  brought  In  the  name  of  the  assessor,  Cal. 
Pol.  Code,  f  8808. 
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i  2870.  Uode  of  collecting  taxes  in  California.  The     pi'o- 

\iBions  of  the  California  Political  (Jode  (§  STIU)  are  as  follows: 
"Every  tax  has  the  effect  of  a  judgment  against  the  person, 
and  every  lien  created  by  this  title  has  the  force  and  effect 
of  an  esccution  duly  levied  against  all  property  of  the  delin- 
quent; the  judgment  is  not  satisfied  nor  the  lien  removed  until 
the  taxes  arc  paid  or  the  property  sold  for  the  payment  thereof."' 
The  following  sections  make  a  ta.\  duo  on  personal  property 
a  lien  upon  the  real  property  of  the  owner,  from  and  after 
tliL-  time  it  becomes  delinquent,  and  every  tax  due  upon  real 
property  a  lien  against  the  property  assessed,  and  every  tax 
due  upon  improvements  upon  real  estate  assessed  to  othera 
than  the  owner  of  the  real  estate,  a  lien  upon  the  land  and 
inijiroveiuents,  and  that  these  liens  attach  as  of  the  first  Monday 
in  March  in  each  year.  Section  Sfijl  cl  seq.,  as  amended  by 
act  of  March  31,  1891.  and  act  of  March  28,  I8!)5,  provides  for 
the  publication  of  the  delinquent  list  and  notice  of  sale,  the 
manner  of  sale,  time,  place,  etc.  With  these  provisions  in  force, 
it  can  rarely  become  necessary  or  advisable  to  sue  for  the 
collection  of  a  tax.  There  are  certain  cases,  however,  in  which 
.suits  are  expressly  authorized  by  the  Political  Code:  1.  For 
tile  collection  of  taxes  assessed  on  personal  property  from  per- 
i'onf  who  have  removed  to  another  county.^  3,  AVhere  the 
as'sessment  upon  real  estate  is  valid  in  part  and  void  for  the 
excess;  and  the  owner  or  his  agent  shall,  not  less  than  six  days 
before  the  day  of  sale,  deliver  to  the  tax  collector  a  protest  in 
writing,  specifying  the  portion  of  the  tax  which  he  claims  to 
l)e  invalid,  and  the  grounds  upon  which  the  same  is  based. 
In  such  case  the  tax  collector  may  either  sell  or  withdraw  the 
j.roperty  from  sale,  and  report  the  case  to  the  state  board  of 
equalization  for  its  direction;  and  the  board  may  either  direct 
the  foreclosure  of  the  lien  by  action,  or  direct  the  collector 
to  proceed  with  the  sale.^  The  controller  may  direct  the  col- 
lector not  to  proceed  with  the  collection  of  any  fax  amounting 
to  three  hundred  dollars,  further  than  to  offer  for  sale  but 
once  any  property  upon  which  such  tax  is  a  lien.  If  the  prop- 
erty is  not  sold  upon  such  offer,  the  tax  collector,  or,  if  he 
rf'fuses  or  nejrlects  to  do  so,  the  controller,   may  proceed  by 

aral.  Pol.  Cnde,  «  nsOR.  as  amended  \>y  act  of  March  28,  ISfl.'j. 
sCal.  Pol.  Code.  S«  3811,  3812,     These  sectlona  ate  repealed  bjr 
act  of  Marcti  28,  189S. 


s  I 
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civil  action  in  the  prop&r  court  in  the  name  of  the  people  of 
the  state  of  California,  to  collect  suth  tax  and  costs.* 

I  2071.  Evidence,  On  the  trial  a  certified  copy  of  the  as- 
sessment, signed  by  the  auditor  of  the  county  where  the  same 
was  made,  w-ith  the  affidavit  of  tho  collector  thereto  attached, 
that  the  tax  has  not  been  paid,  describing  it  aa  on  the  assess- 
ment-book or  delinquent-list,  is  primary  evidence  tliat  such  tax 
and  the  per  centum  is  due,  and  entitles  him  to  judgment,  unless 
the  defendant  proves  that  the  tax  was  paid.'^ 

j  2972.  Expenses,  how  paid.  The  treasurer  and  auditor 
must  allow  the  expense  of  collecting  such  tas,  and  permit  a 
deduction  thereof  from  the  amount  collected  if  they  do  not 
exceed  one-third  of  the  amount  so  collected." 

i  2973.  For  taxes  assessed  In   the  city  and   county  of  San 
rrandsco,  under  the  act  of  March  19,  1878. 
Form  No.   668. 
ITlTLE    OF    COUET.J 


The  plaintiff  complains,  and  alleges: 

T.  That  the  defendant  is  indebted  to  the  plaintiff  in  the  Bum 

of dollars,  for  city  and  county  taxes,  with  five 

per  cent,  penalty  added  thereto  for  the  nonpayment  thereof, 
and  interest  thereon  at  the  rate  of  two  per  cent,  per  month 

from  the day  of ,  18..,  and  

dollars  costs  of  advertising,  and  is  also  indebted  in  the  further 

sum  of dollars,  for  state  taxes,  with  five  per  cent. 

penalty  added  thereto  for  the  nonpayment  thereof,  and  inter- 
est thereon  at  the  rate  of  two  per  cent,  per  month  from 
the day  of 18...  and   

*  Id.,  f,  SMtfl,  as  amended  bj-  net  of  March  2S.  ItfflS;  and  see  People 
V.  Ballerlno.  Pi*  Tal.  T<m. 

BCal.  Pol.  Code,  t  ."5809. 

9  Id.,  {  3810.  Itepealed  by  act  at  March  28,  1R»5.  Paj-mpnta 
heretofore  ninde  as  com  pen  nation  or  commisBlonB  for  the  collection 
of  delinquent  taies  are  approved  and  legalized  by  act  of  March 
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dollai-s,  costs  of  advertising,  which  said  taxes  were  duly  asseseed 
and  levied  upon  personal  property,  to-w-it  [enumerating  the 
property],  for  the  fiMcal  year  [naming  it]. 

AATierefore  plaintiff  prays  judgment  for  said  several  sums, 
with  interest  tliereon  aa  aforesaid,  and  costs  of  suit,  all  in 
United  States  gold  coin. 

special  Counsel  for  Plalntlff.T 

i  2974.  Complaint  for  tax  over  three  hundred  dollRra,  after 
property  has  been  offered  for  sale,  under  section  39O0,  California. 
Political  Code. 

Fonii   No.   66g. 

[Title  of  Coukt.] 


People  of  llie  Slate  of  Oalifomln.   [ 
John  Doe.  | 

J 

The  plaintiff  complains,  and  alleges: 

1.  That  the  defendant  is  indebted  to  plaintiff  in  the  sum  of 

dollars,  state  and  county  tases  for  the  fiscal  year 

18...  with  five  per  cent,  added  for  the  nonpayment  of  such 

taxes,  and    dollars,  cost  of  collection,   to  date. 

Plaintiff  demajidfl  judgment  for  said  several  suras,  ajid  praya 
that  an  attachment  may  issue  in  form  as  prescribed  in  section 
540  of  the  Oo<le  of  Civil  Procedure. 

[Signed  by  tax  collector,  or  controller,  or  his  attorney.]  ^ 

T  Kor  sutficlency  of  the  above  form  oC  complaint  for  the  collection 
of  laxes  oiKiD  personal  property  In  Ihe  city  and  county  of  San 
FranelBco  and  tbc  evidence  upon  which  an  action  may  be  bub- 
laineil.  see  RiaiutcB  of  1877-8,  pp.  338,  .13!).  The  deaerlplion  of  the 
properly  asseBsed  la  sufficient  If  made  In  the  words  (if  the  aflsess- 
ment.  San  Francisco  v.  Flood,  114  Cnl.  ri(M.  The  acl  of  March  IS, 
1874,  relative  to  the  aaaesampnt  and  eollecilon  of  taxes  npon  per- 
Bonal  property  in  the  city  and  county  of  Saa  Pranciaco.  Is  repealed 
by  act  of  March  28,  1S95,  reqiUrlas  .ill  countleH,  and  clllea  and 
counties  of  the  state  to  conform  lo  the  requiremenlH  of  the  pro- 
visions of  the  Political  Code  in  ivlallon  to  the  asHi-BBineih.  etjuallM- 
llon,  levy,  and  collection  of  laxes  for  revenue  purposes;  and  see 
Truman  v.  Board  of  SupcrviBors.  110  Cal.  128. 

*  For  form  of  complaint  in  an  action  to  recover  taxes  amounting 
to  1300,  after  the  pro|>eriy  has  \ieen  oBfered  for  Bale,  see  Cal.  Pol. 
Code,  9  3000.  In  such  action  an  attachment  Iseuee  in  form  aa  pre- 
scribed under  aectlon  -^i40  of  the  Code  of  Civil  Procedure.  If  the 
plaintiff  recovers  Judgment,  an  attorney's  fee  of  ten  per  cent,  on 
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i  2975.  State  and  county  tax  —  known  ownen. 

Form  No,   6jO. 

[State  axi>  County.]  [Coubt.] 

Tlie  City  and  OoUDty  of  Sau  I'fau-   I 

flwo,  I 

against 

James     Jones,   '  Jolin     Doe,     Aud 

Uicliard     Roe,     Defendauts. 


The  plaintilT,  by ,  district  attorney  of  the  county 

of   ,  comploins  of  James  Jones,  John  Doe  and 

TJicharrl  Hoe: 

I.  Tliat  betM-eeii  the day  of   ,  18. ., 

.111(1  the  day  of   18. .,  A.  B.,  in  the 

cniinty  of in  the  state  of   ,  then 

und  there  being  county  aseessor  of  said  rnimty,  did  duly  asse&s 
;md  set  down  upon  an  assessment-roll  all  the  property,  real 

the  anioHut  of  Uie  tax  Ir  InHuded  In  tlie  jiiilumeDt.  The  action  la 
liroTiRht  Id  the  name  of  the  i)eoi)le  of  the  elate  of  California.  Id. 
.A.  certlfipil  coiiy  of  the  entries  on  the  tlcllni|iient  list  la  prima  tacit 
cvUleupe  that  the  [jerson  against  wliosp  priii}*!^?  the  tax  was  levied 
is  Inileliteii  to  the  ijlnlntiff  In  the  attionnt  of  gtich  tax.    Id. 

Section  39X1  of  the  Political  Cwle.  as  anii'Jirted  by  act  of  March 
'J8,  ISSir.,  reads  as  folUiws:  "Whenever,  in  liila  title  any  official, 
or  offlclalB.  are  authorlzfd  1o  commence  an  aition  for  the  violation 
of  any  law  relalInK  to  revenue,  or  to  comiiel  the  specific  perform- 
ance thereof,  snch  official,  or  officials,  may  ileslsnnte  the  county,  or 
city  nnd  county.  In  which  such  action  shall  be  commenced  ajnd 
firosecuted."  And  section  112  of  the  Amemliitoiy  Act  provided,  that 
■■  All  acts  and  parts  ivt  acts  In  confllcl  with  this  act  are  hereby  re- 
l>Gale'l:  provided,  nothinc  in  this  act  contained  Khali  affect  the  time 
<ir  manner  of  cullpclln);  ilcllnniiBnt  aBseBSUiciits  levied  nnd  asBssed 
to  pay  tiie  dainates,  costs,  and  espenses  for  or  Incident  to  the 
liiylns  out,  openlnjr,  cxtendinfi.  widening.  stvalKbtenlng.  dfverginf;. 
I'lirvinir.  contraclinft,  or  cIosIhk  up.  In  whole  or  In  part,  any  street, 
siiiiarc,  lane,  alley,  .-ourt.  or  place  wllhlii  miialclpalltles  In  this 
state,  nor  trte  time  or  manner  of  sales,  or  redemption  after  sales,  of 
iviil  property  sold  to  jiay  the  damage,  cost,  and  expense  for  or 
ini-ident  to  laylnc  out,  njienlnB;,  ejitendlnc.  «  idenlng,  straiffhtenlnR, 
divertrinff.  cnrvinff.  contrnctlnp.  or  closiUB  n|i.  in  whole  or  In  part, 
Hiiy  street,  sqnare.  Inne,  alley,  court  or  jdace  within  municipalities 
In  this  state,  shall  be  had  and  made  In  tJie  siime  time  and  manner. 
as  iirnvidPd  by  law  In  sufh  matters,  on  llie  first  day  of  January, 
Anno  Liominl  eiglitecn  hundred  nnd  niucty-fivc." 
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and  personal,  in  said  county  subject  to  taxation;  that  said  assesB- 
ment-roll  was  afterwards  submitted  to  the  board  of  equalization 
of  said  county,  and  was  by  said  board  duly  equalized,  as  pro- 
vided by  law;  that  the  said  James  Jones  was  then  and  there 
the  OTiner  of,  and  that  there  was  duly  assessed  to  him  the 
foUowing- described  real  estate,  improvements  upon  real  estate, 
certain  personal  property  [state  kinds],  and  also  certain  dogs, 
to- wit: 

Said  real  estate,  valued  and  so  assessed  at  $ 

Said  improvements,  valued  and  so  assessed  at  $ 

Said  personal  property,  valued  and  so  assessed  at  $ 

II.  That  each  of  the  other  persons,  defendants  herein,  have 
and  claim  a  titlo  to  and  an  interest  in  said  real  estate,  improve- 
ments on  real  estate  and  personal  property,  and  are  liable  for 
and  in  duty  bound  to  pay  the  taxes  herein  specified;  that  upon 
said  property  there  has  been  duly  levied  for  the  fiscal  year 
A.  D.  18.., 

A  state  tax  of $ 

A  county  tax  of $ 

A  tax  on  said  dogs $ 

Amounting  in  the  whole  to  $ 

All  of  which  is  due  and  unpaid;  of  which  amount 

dollars  was  duly  assessed  and  levied  against  the  real  estate 

afpreKiiid,  and dollars  against  the  improvements 

aforesaid. 

Wherefore  said  plaintiffs  pray  judgment  against  said  persons, 

defendants  herein,  for  the  sum  of  dollars,  and 

separate  judgment  against  said  real  estate  and  improvements 

for  the  sum  of dollars,  and  that  said  real  estate 

and  improvements  be  sold  to  satisfy  such  separate  judgment, 
ond  that  all  tho  interest  and  claim  of  each  person  aforesaid, 
defendants  herein,  and  all  persons  claiming  any  interest  in  said 
real  estate  or  improvements,  be  forever  barred  and  foreclosed, 
and  that  said  taxes,  and  all  costs  subsequent  to  the  assessment 
of  said  tax,  and  all  cofits  and  expenses  of  this  suit  be  paid  in 
pold  and  silver  coin  of  the  United  States;  and  plaintiffs  pray 
for  such  other  judgment  as  to  justice  belongs. 


District  Attorney,  County  of  . 
[Vebification.] 
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§  2976.  The  same  —  under  statute  of  April  83,  1880.9 

Form  No,  671. 

[Title  of  Coubt.] 


The  County  of  Alameda 

against 

John  Doe. 


The  plaintiff  complains,  and  alleges: 

I.  That  defendant  is  indebted  to  plaintiff  in  the  sum  of 

dollars  [naming  the  amount  for  county,  or  city 

and  county]  taxes,  with  five  per  cent,  penalty  added  thereto  for 
the  nonpayment  thereof,  and  interest  thereon  at  the  rate  of 

two  per  cent,  per  month  from  the day  of , 

18. .,  and  fifty  cents  cost  of  advertising.  Plaintiff  further  a  vera 
that  defendant  is  indebted  to  plaintiff  in  the  further  sum  of 

dollars,  for  state  taxes,  with  five  per  cent,  penalty 

added  thereto  for  the  nonpayment  thereof,  and  interest  thereon 

at  the  rate  of  two  per  cent,  per  month  from  the day 

of   ,  18..,  and  fifty  cents  costs  of  advertising, 

which  said  taxes  were  duly  assessed  and  levied  upon  the  [real 
or  personal]  property  of  said  defendant^  to-wit  [describe  prop- 
erty as  assessed],  for  the  fiscal  year  18. . 

Wherefore  plaintiff  prays  judgment  against  said  defendant 
for  said  several  sums,  with  interest  and  penalty  as  aforesaid, 
and  costs  of  suit. 

§  2977.  State  and  county  tax  —  unknown  owner. 

Form  No.  672. 

*  [State  and  County.]  [Court.] 


The  County  of   

against 

Doe  No John  Doe  and  ' 

Richard  Boe,  and  the  real  estate  ' 
and  improvements  hereinafter  de- 
scribed, Defendants. 


J 


The  people  of  the  state  of  California,  by ,  dis- 
trict attorney  of  the  county  of ,  complain  of  Doe 

©See  Pol.  Code,  §  3809,  as  amended  by  act  of  March  28.  1805; 
also.  County  of  Los  Angeles  v.  Ballerino,  99  Cal.  598;  San  Francisco 
V.  Luning,  73  id.  610. 
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No ,  John  Doe  ajid  Richard  Boe,  whoBe  real  names 

are  to  plaintiffs  unknown,  and  who  are,  therefore,  sued  J}y  the 
fictitious  names  last  aforeeaid;  and  also  the  following-described 
real  estate  and  improvements,  to-wit  [describe  real  estate  with 
same  particularity  as  in  action  of  ejectment],  and  all  and  every 
part  and  parcel  of  improvements  on  said  land;  and  for  cause 
of  action  say: 

I.  That  between  the day  of   ,  18. ., 

and  the day  of  ,  18 . . ,  in  the  county 

of ,  in  the  state  of ,  A.  B.,  then  and 

there  being  county  assessor  of  said  county,  did  duly  assess  and 
set  down  upon  an  assessment^roU  all  the  property,  real  and 
personal,  in  said  county  subject  to  taxation;  that  said  assessment- 
roll  was  afterwards  submitted  to  the  board  of  equalization  of 
said  county,  and  was  by  said  board  duly  equalized,  as  provided 

bj  law;  that  the  same  Doe  No. ,  John  Doe  and  Richard 

Roe  were,  at  the  time  tlie  said  property  was  so  assessed,  and 
still  are  owners  of  the  land  and  improvements  above  described, 
and  were  at  the  time  said  assessment  was  made  absent  therefrom 
and  from  the  said  county,  and  were  during  all  the  time  afore- 
said, and  still  are,  liable  for  and  in  duty  bound  to  pay  the  taxes 
herein  specified;  that  the  names  of  the  owners  of  the  said  land 
and  improvements,  and  the  names  of  the  defendants  last  afore- 
said were,  during  all  the  time  aforesaid,  and  still  are,  unknown 
to  the  said  assessor,  and  unknown  to  the  said  plaintiffs,  and 
the  above-described  lands  and  improvements  were  bo  assessed 
at  the  time  and  place  aforesaid,  in  the  manner  jmjvided  by 
law,  to  "  unknown  owners  "  to-wit: 

Said  real  estate,  valued  and  so  assessed  at  $ 

Said  improvements,  valued  and  so  assessed  at  $ 

II.  That  each  of  the  persons,  defendants  herein,  have  and 
claim  a  title  to  and  interest  in  the  said  real  estate,  iraprovments 
on  real  estate,  and  personal  property,  and  are  liable  for  and 
in  duty  bound  to  pay  the  taxes  herein  specified;  that  upon 
said  property  there  has  been  duly  levied  for  the  fiscal  year 
A.  D.  18.., 

A  state  tax  of $ 

A  county  tax  of $ 

Amounting  in  the  whole  to  $ 

All  of  -which  is  due  and  unpaid;  of  which  amount 

dollare  was  flnly  aBaeseed  and  levied  agunst  the  real  estate 
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aforesaid^  and dollars  against  the  improvements 

aforesaid. 

Wherefore  said  plaintiffs  pray  judgment  against  said  persons^ 

defendants  herein,  for  the  sum  of dollars,  and 

separate  judgment  against  said  real  estate  and  improvements 

for  the  sum  of dollars,  and  that  said  real  estate 

and  improvements  be  sold  to  satisfy  such  separate*  judgment, 
and  that  all  the  interest  and  claim  of  each  person  aforesaid, 
defendants  herein,  and  all  persons  claiming  any  interest  in  said 
real  estate  or  improvements  be  forever  barred  and  foreclosed; 
and  that  said  taxes,  and  all  costs  subsequent  to  the  assessment 
of  said  taxes,  and  all  costs  and  expenses  of  this  suit  be  paid  in 
gold  and  silver  coin  of  the  United  States;  and  plaintiffs  pray 
for  such  other  judgment  as  to  justice  belongs. 

10 

District  Attorney,  County  of 

[Verification.] 

§  2978.  Action  will  not  lie.  An  action  of  debt  for  taxes 
will  not  lie  when  the  predicate  of  the  action  is  a  mere  assess- 
ment  upon  property.  Much  depends  upon  the  wording  of  the 
act  creating  the  tax.  If  the  act  merely  imposes  a  tax  upon 
property,  and  provides  a  particular  process  for  enforcement,  as 
a  sale  of  the  property,  no  suit  can  be  brought  against  the  per- 
son to  collect  the  tax.  If  a  personaV  liability  be  imposed  for 
the  tax,  and  the  statute  is  silent  as  to  the  mode  of  enforcement, 
then  an  action  would  lie  for  the  enforcement  of  the  obligation, 
for  the  rule  is  general  that  debt  lies  at  common  law  to  enforce 
a  statutory  duty  or  penalty  of  forfeiture."  The  provisions  of 
the  Constitution  and  Eevenue  Laws  on  the  subject  of  taxation 
are  to  be  understood  as  referring  to  private  property  and  per- 
sons only,  and  not  to  public  property,  as  to  stat-e,  counties, 

10  In  California  the  oases  are  rare  where  it  is  necessary  to  resort 
to  an  action  for  the  coUeetion  of  taxes,  except  in  cases  of  removal 
from  the  county  before  the  collection  of  taxes  assessed  upon  per- 
sonal property.  In  some  states,  however,  taxes  can  only  be  eo- 
forced  against  real  estate  by  action  and  sale  under  a  judgment; 
but  questions  relating  to  the  validity  and  regularity  of  the  a^ess- 
ment  of  taxes,  and  of  the  proceedings  for  the  enforcement  or 
collection  of  the  same,  arise  in  many  ways,  and  most  of  the  text 
in  this  chapter  will,  therefore,  be  found  i)ertinent. 

11  State  of  California  v.  Poulterer,  16  Cal.  514. 
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tii\ni&,  or  municipal  corporations.'^  The  etate  can  not  tax  and 
sue  itself;'^  nor  can  it  in  person  or  as  represented  in  its  local 
subordinate  government,  be  sued  without  ita  own  consent." 

i  2B79.  Assessment.  If  property  is  not  properly  aseessed, 
the  afiHeesuit^iU  and  tax  levied  thi-Ttion  inipo».'S  uo  legal  obliga- 
tion to  |m)'  the  taxes  so  levied,  ou  the  defeudants  or  any  other 
person,  and  creates  no  lien  on  the  real  estate  so  aaaessod."*  The 
words  "aKaessment"  and  "taxation,"  as  used  in  llie  Constitu- 
tion of  this  state,  do  not  have  the  same  signification.'^  When 
'  several  parcels  of  land  are  assessed  to  the  same  jierson,  they 
must  be  separately  valued,  and  the  value  of  each  parcel  must 
he  }ilaoed  under  the  head  '"  vaJue  of  land,"'''  Where  property 
owned  by  S.  B.  Whipple,  who  had  alwa}'8  been  known  by  that 
name  and  no  other,  was  assessed  to  S.  M.  Whipple,  it  was  held 
that  the  assessment  was  void,  because  there  was  no  designation 
of  the  proper  owner,'"  So  an  assessment  to  the  owner  by  hia 
surname,  leaving  a  blank  for  his  given  najne,  is  void,  and  a 
deed  executed  to  a  purchaser  of  the  land,  at  a  sale  for  the  fax, 
ia  void  also.  Under  section  3628,  amendment  of  March  28, 
1895,  of  the  Political  Code  of  Caiifomia,  a  mistake  in  the  name 
of  the  owner  of  real  pro|)erty  does  not  invalidate  such  assesH- 
Eient:  hut  a  different  rule  prevails  in  regard  to  assessments  of 
personal  property.  An  assessment  of  the  latter  class  of  prop- 
erty, in  which  there  is  a  mistake  in  the  name  of  the  owner  is 
void." 

{  8980.  ABBMBment  of,  valuation  for  revanue  purposes. 
Where,  in  midcing  an  assessment  on  real  estate  for  revenue  pur- 
poses, a  dispute  arose  between  the  assessor  and  owner  as  to 

1!  People  V.  Doe,  36  Cal.  220;  cltinu  Miiyo  v.  Ab  l,oy.  32  id.  477: 
Bl  Am.  Dec.  .')05:  Cal.  Pol.  C<Kle,  t  3607,  as  amenilert  hy  act  of 
March  28,  1895.  Tax  ou  collateral  InlierJtnnces.  Spo  act  of  Marcli 
9.  1805. 

»»  People  V.  McCreery.  34  Cal.  433. 

I*  Sharp  T,  Contra  Costa  Co.,  34  Cal.  284;  People  v.  Doe,  36 
1(1.  -jsa. 

i»  People  T.   Pearls.  37  Cal.  259. 

ifi  Taylor  V.  Palmer,  SI  <;al.  ?Afl. 

IT  Peoiile  V.  HolUfiier,  47  Cal.  408. 

IS  People  v.  Whipple,  47  Cal.  TiOl. 

IB  Lake  Co.  V.  Sulphur  Bank,  etc.,  Co..  4  West  Coast  Rep.  186: 
Crawford  v.  Schmidt.  47  Cat.  f!17.  As  to  aBBesaments  void  on  ac- 
coanl  of  the  description  of  the  land,  sec  People  v.  Cflue,  48  Id.  42T: 
People  V.  Hyde.  Id.  431;  People  v.  Hancock,  Id.  631. 
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value^  and  the  assessor^  taking  away  the  sworn  statement  of 
the  owner^  with  a  blank  left  for  the  value^  said  he  would  submit 
the  dispute  to  the  board  of  equalization^  and  afterwards  filled  the 
blank  in  the  sworn  statement  with  a  higher  valuation  than 
was  admitted  by  the  owner,  and  the  property  was  taxed  at  that 
valuation,  and  the  owner  never  appeared  before  the  board  of 
equalization,  it  was  held  that  the  assessment,  though  not  en- 
tirely regular,  yras  not  fraudulent,  and  that  a  judgment  for  the 
tax,  as  assessed,  should  stand.^ 

§  2981.  AsseBsors'  duties.  It  is  the  duty  of  assessors  to 
assess  all  property  in  their  respective  districts,  counties^  etc.,  i 
which  comprehends  all  property,  except  that  which  may  be 
denominated  generally  public  property.^*  He  must  make  the 
valuation  of  property.^  And  it  must  be  made  against  the 
owner  when  known.  The  individual,  and  not  the  property, 
pays  the  tax.^  But  if  the  assessor  can  not  find  the  person  to 
be  taxed,  he  may  nevertheless  assess  the  property.^  That  the 
assessment  must  be  made  on  or  before  the  first  Monday  in  May, 
is  directory.^  The  assessment-roll,  when  completed  and  certi- 
fied by  the  assessor  to  the  board  of  supervisors,  is  the  only 
evidence  of  his  acts  and  intentions.^  There  is  no  particular 
form  required  for  the  certificate."  The  making  of  a  certified 
copy  by  an  assessor  of  an  assessment-roll  made  by  another  as- 
sessor, a  previous  year,  is  not  an  assessment  of  property.* 
Under  section  101  of  the  Revenue  Act  of  Nevada,  of  1865,^ 
assessors  may  call  for  sworn  statements  of  the  amount  and 
value  of  the  proceeds  of  mines,  but  they  are  not  bound  by  such 
statements  in  making  their  assessments.**^ 

20  state  V.  Wright,  4  Nev.  251. 

21  People  V.  McCreery,  34  Cal.  432;  Cal.  Pol.  CJode,  §  3628;  as 
amended  by  act  of  March  28,  1895;  and  see  Landregan  v.  Pepiii» 
86  Cal.  122. 

22  People  V.  S.  P.  Savings  Union,  31  Cal.  132. 

2.'tKel8ey  v.  Abbott,  13  Cal.  609;  cited  in  Garwood  v.  Hastings, 
38  id.  216;  Weyse  v.  Crawford,  85  id.  196. 
24  Hart  V.  Plain,  14  Cal.  148;  Landregan  v.  Peppin,  86  Id.  122. 
28  Id. 

26  People  V.  Savings  Union,  31  Cal.  132. 

27  state  V.  Western  Un.  Tel.  Co.,  4  Nev.  338. 

28  People  V.  Hastings.  29  Cal.  449. 
20  Statutes  of  1865,  p.  307. 

30  state  V.  Kruttschnitt,  4  Nev.  178;  see  generally,  Cal.  Pol.  Oode, 
U  3627-3663. 
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I  2882.  Auditors'  duties.  The  county  board  of  equalization 
being  authorized  to  equalize  taxes,  if  they  make  an  order  re- 
ducing the  assessments,  however  illegal  it  may  be,  the  county 
auditor  must  be  governed  by  their  action  until  it  is  set  aaide 
by  a  court  of  competent  jurisdiction." 

i  2983.  Board  of  equalization.  The  presumption  of  law  is 
that  a  board  of  equalization  perform  their  duty  and  correct  any 
inequality  in  the  assessment  of  taxes. ^^  They  can  not  add  to 
the  valuation  of  property  without  evidence  autliorizing  them 
to  do  so,^     They  can  not  make  a  new  aasessment.^ 

i  2984.  Burden  of  proof.  In  a  suit  for  delinquent  taxes,  it 
18  sufficient  on  the  part  of  the  state  to  show  a  regular  assess- 
ment, without  being  required  to  show  a  delinquency.  The  only 
defenses  which  can  be  made  to  resist  a  judgment  are  affirmative 
in  their  character,  and  must  be  specially  pleaded  and  affirma- 
tively made  out  by  the  defendant.** 

i  2985.  Capital  of  bank.     The  capital  of  a  bank  embraces 

all  its  property,  real  and  ijersonal.*"  AVhere  the  capital  stock 
of  a  hank  is  exempted  from  taxation  by  the  charter,  its  banking- 
house  is  equally  exempt  with  every  other  part  of  its  capital.*^ 

S  2986.  Capitation  tax.  The  Revenue  Law  imposing  a  capi- 
tation tax  of  one  dollar  on  all  passengers  carried  out  of  the 
state  by  stage  companies,  is  not  a  regulation  of  commerce  among 
the  stfltes,  nor  a  tax  on  exports,  and  is  not  in  conflict  with  the 
poB'crs  of  the  federal  government.** 

i  2987.  Chose  lb  action.  Chose  in  action  follows  the  person 
of  those  having  the  right.  When  the  holder  of  such  right 
resides  out  of  the  state  of  Nevada,  this  state  has  no  juriBdiction 
over  the  person  nor  over  the  thing  proposed  to  be  taxed,  and 
can  not  tax  either.^  The  state  can  only  tax  chosea  in  action 
belonging  to  its  omi  citizens  or  residents.**' 

SI  state  V.  FiBh,  4  Xev.  216. 

82  Guy  V.  Waalitiurn.  23  Cal.  111. 

M  Peoiile  V.  IteynoIdB.  28  Cal.  107. 

wid.;  see  Cal.  Pol.  Code,  i  .%72  et  seq- 

»  State  v.  Western  I'n.  TrI.  Co.,  4  Nev.  338. 

«New  Haven  v.  City  BflDk,  31  Conn.  106. 

mid. 

»» Ex  forte  Crandflll,  1  Nev.  21M. 

» State  of  Nevadn  v.  Earl.  1  Nev.  394. 

-Mid. 
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i  2988.  Claim.  The  term  ^^  claim/'  as  used  in  section  5  of 
the  California  Eevenue  Act  of  1861,  means  not  only  an  asser- 
tion of  title  to,  but  an  actual  possession  of,  the  land  claimed.*^ 

f  2989.  '<  Claim  to,  and  possession  of.''  The  claim  to  and 
possession  of  land  is  property  liable  to  taxation,  even  if  the 
land  belong  to  the  United  States,  but  such  is  not  a  tax  upon 
the  land  itself.**^ 

§  2990.  Collection  of  tax.  A  tax  collector  elected  for  a  city 
can  not  collect  the  taxes  of  an  adjoining  town,  even  if  it  has, 
after  his  election,  and  after  the  levy  of  the  tax,  been  annexed 
to  the  city.** 

§  2991.  Complaint.  The  complaint  should  not  only  aver 
that  the  tax  was  levied  upon  and  assessed  against  personal 
property,  but  also  the  kind  or  kinds  of  personal  property.** 
The  complaint  must  aver  the  failure  of  the  tax  collector  to 
collect  the  delinquent  tax,  by  reason  of  his  inability  to  find, 
seise,  or  sell  the  property  belonging  to  the  delinquent.**^  A 
complaint  in  a  tax  suit  which  shows  only  that  the  property 
taxed  was  assessed  as  the  estate  of  R.,  deceased,  and  that  the 
defendants,  at  the  time  of  the  assessment,  owned  and  possessed 
it,  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
because  not  showing  that  it  was  assessed  to  any  particular  party 
whose  duty  it  was  to  pay  the  taxes,  or  that  it  was  made  to  im- 
known  owners.*®  A  taxpayer  on  the  proceeds  of  mines  may 
complain  of  inequality  of  assessment  upon  him,  at  any  time 
before  the  taxes  are  collected  or  sued  for.**^  The  sufficiency 
of  the  complaint,  in  an  action  to  recover  delinquent  taxes,  must 
be  tested  by  the  rules  regulating  pleadings  in  civil  actions.** 
The  complaint  must  show  upon  its  face  a  prima  facie  case  of 
a  valid  tax  assessed  and  levied,  and  that  it  is  delinquent.  It 
is  not  enough  to  aver  indebtedness  for  taxes,  but  the  complaint 
must  show  that  the  taxes  were  levied  upon  the  property,  and 

41  People  V.  Frlsbie,  31  Cal.  146. 

42  People  V.  Cohen,  31  Cal.  210;  People  v.  Frisble,  id.  146. 

43  Mason  v.  Johnson,  51  Cal.  612. 

44  People  V.  HoUaday,  25  Cal.  300. 

45  People  V.  Pico.  20  Cal.  .59?J. 

46  People  V.  De  CariUo,  35  Cal.  37. 

47  State  V.  Manhattan  Co.,  4  Nev.  318. 

48  People  V.  Cent.  Pac.  R,  R.  Co..  83  Cal.  303;  Pol.  Code^  i  3809, 
as  amended  by  act  of  March  28,  1895. 
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when,  where,  and  by  whom  the  levy  was  made;  that  the  tases 
were  based  upon  the  assessment  averred,  and  are  delinquent 
and  unpaid;  and  must  sliow  how  und  when  the  defendant 
became  indebted  for  tajtes,  and  how  and  when  the  five  per  cent, 
demaiided  woe  added  to  the  amount  due.*"  If  the  suit  ia 
against  a  corporation,  there  rauat  be  aji  averment  in  the  com- 
plaint of  the  fact  of  incorporation,  and  where,  aad  under  what 
law,  60  that  the  court  may  determine  where  juriadietion  of  its 
person  lies.^  If  the  complaint  enumerates  the  property  in 
words  identical  with  those  in  the  aseeesment-book,  it  is>  auffi- 
cient."'  Tho  statute  relating  to  tho  collection  of  delinquent 
state  taxes  having  prescribed  the  conditions  uixin  which  alone 
the  state  may  proceed  by  action,  the  performance  of  such  con- 
ditione  is  essential  to  the  right  to  maintain  the  iU!tion,  and  their 
performance  must  be  alleged.'"'  A  complaint  for  the  foreclos- 
ure of  tax  liens  which  contains  no  allegation  of  ownership  in 
the  defendant  of  the  property  assessed,  but  merely  a  statement 
that  tho  list  appended  is  a  list  of  registered,  unpaid  ta-xos  as- 
STfrsed  to  dt-fOTidnnt,  is  held  sufficient  ae  against  a  demurrer. 
when  nothing  appears  on  the  face  of  the  complaint  to  show 
that  any  other  person  is  interested  in  the  property  as  owner 
or  otherwise.^ 

i  2602.  ConatructloB  cf  B«venuB  I<aw.  The  requirement  of 
section  101  of  tho  Nevada  lievcnue  Act  of  1865,  "  that  the 
value  of  the  proceeds  of  mines  shall  be  ascertained  as  provided 
in  this  act,"  has  reference  to  the  mode  of  allowance  for  the 
cost  of  working."  The  Hevenue  Laws  are  un  const  it  utioQR.1.  so 
far  as  they  exempt  private  properly  from  taxation,  and  all  parts 
thereof  relating  to  such  exemption  must  be  disregarded.'" 

i  2B93.  County  taies,  by  whom  levied.  The  amount  of  taxc* 
for  cf.unty  purposes  must  be  fixed  and  levied  by  the  board  of 
county  commissioners,  ajid  without  their  proper  action  no 
county  tax  can  be  collected."" 

<n  People  v.  Cent.  Pac.  R,  It.  Co..  Ki  Cnl.  303;  Pol.  Code,  S  38i«'. 
as  auipuded  t>j  act  of  Marcb  28,  181)5. 
f-oid. 

B"  San  Francisco  v.  Flood,  114  Cal.  504. 
K3  Peoiile  V.  Ballerlno,  !«  Cal.  508. 
53WliaiPom  County  v.  Land  Co.,  7  Wash.  St.  101. 
M  Slate  v.   Krultsclinltt,   4   Ner.   178. 
!*  People  V.  Goike.  3r.  Cal,  <1TT. 
f*  Stale  V.  MonhaitaD  Co..  4  Nev.  31& 


§§  2994-2996  fobms  of  cohpiaikt3.  464 

§  2994.  Debt.  Standing  alone^  the  word  ^^debf  is  as  ap- 
plicable to  a  sum  of  money  which  has  been  promised  at  a 
future  day,  as  to  a  sum  now  due  and  payable.*^  Debts  are 
declared  to  be  personal  property  for  the  purpose  of  taxation, 
whether  it  be  debts  over  due  or  under  due.**  Money  on  general 
deposit  at  a  bank  is  in  legal  effect  a  debt,  taxable  in  the  credit- 
or's residence,  and  not  in  the  county  where  such  money  is 
deposited.*^® 

§  2995.  Deed.  If  the  statute  directs  the  officer  who  sells 
land  under  a  judgment  for  delinquent  taxes,  to  sell  the  smallest 
quantity  that  any  purchaser  will  take,  and  pay  the  judgment 
for  the  tax  and  costs,  a  deed  of  the  officer  who  made  the  sale, 
which  recites  that  he  has  sold  the  premises  to  the  grantee,  who 
was  the  highest  bidder  therefor,  is  void  and  conveys  no  title.*^ 
A  deed  of  land  under  a  -tax  sale  is  only  prima  facie  evidence 
that  no  redemption  had  been  effected,  and  the  party  who  makes 
the  redemption  may,  in  ejectment  on  the  title  acquired  by  the 
deed,  prove  that  a  redemption  was  effected.®^  In  the  absence 
of  recitals  which  are  declared  by  statute  to  be  prima  facie 
evidence  of  title,  the  burden  is  cast  upon  the  party  relying  on 
the  deed  to  prove  that  the  sale  was  in  fact  made  where  the  law 
permits  it  to  be  made.®^  The  forty-fifth  section  of  the  Cah- 
fomia  Revenue  Act  of  1861,  relating  to  the  effect  of  a  deed  of 

land  sold  for  taxes,  has  not  been  repealed.^ 

• 

§  2996.  Default.  A  taxpayer  is  not  in  default  until  he  has 
an  opportunity  to  pay  the  taxes  assessed  against  him,  so  that 
there  is  no  person  authorized  to  receive  the  taxes  until  the 
delinquent-list  goes  into  the  hands  of  the  district  attorney;  the 
taxpayer,  on  receiving  notice  of  the  fact,  ought  to  be  allowed 
to  pay  the  tax  without  any  penalty  being  imposed.** 

67  People  V.  ArgueUo,  37  Cal.  524. 

B8Id. 

BSid.    Taxation  of  solvent  debts.    See  State  v.  Savings  Bank, 
17  Nev.  146;  Bank  of  Mendocino  v.  Chalfant,  51  Cal.  369. 
69  San  Francisco  v.  Lux,  64  Cal.  481. 

60  Carpenter  v.  Gann,  51  CbX,  193. 

61  Cooper  V.  Shepardson,  51  Cal.  298. 

62  Pierce  v.  Low,  51  Cal.  580;  see,  also.  Mayo  v.  Haynie,  50  Cal. 
71. 

68  Id. 

64  state  V.  Western  Un.  Tel.  Co.,  4  Nev.  338.  The  attorney-general 
has  the  entire  control  of  all  tax  suits  in  the  Supreme  Court,  on 
the  part  of  the  state.    State  v.  Mining  Co.,  13  Nev.  208. 
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S  2997.  DemaJid  for  sworn  Btatemeiit  not  tndlspeiuable.      An 

aseessmtnt  for  taxes  by  the  aseessor  is  not  vitiated  by  the  fact 
that  he  omitted  to  demand  a  sworn  statement.*" 

I  2S98.  Sesciiptloii  In  asB«asiaeiit.  No  action  caji  be  main- 
tained under  the  California  act  of  Hay  17,  1861.  for  a  tax  on 
real  estate,  unless  the  assessment  has  sufficiently  designated 
the  jiroperty  to  enable  a  proper  desorijitidn  of  it  to  be  given 
in  the  complaint.  A  description  of  the  land  assessed,  a^  the 
unsold  portion  of  eleven  square  leagues  of  land  known  a*  Los 
Mokelanioe,  is  fatally  defective.**  The  assessment  of  lands  out^ 
side  of  a  city  or  incorporated  town  need  not  deserihe  the  land 
by  metes  and  bounds.*"  Improvements  on  real  estate  and  per- 
sonal property  need  only  be  assessed  in  general  terms  and  under 
a  grot«  valuation;  a  specific  description  of  such  property  is 
unnecessary.'*  The  object  of  a  description  of  property  in  an 
assessment- roll  is  t«  clearly  identify  the  property  asseesed.* 
Bonds  on  deposit  are  sufficiently  desrribed  by  being  designated 
"money  and  bonds  deposited  as  per  statute."™  An  assessment 
of  land  is  not  void  by  reason  of  a  mistake  in  description,  unless 
it  contains  such  a  falsity  in  the  designatjon  or  description  as 
might  probably  mislead  the  owner."  Under  the  act  of  185G 
a  lumping  assessment  of  personal  property  is  had.  The  differ- 
ent classes  should  be  stated.'*  .\  description  of  stock  as  "  min- 
ing stock  "  is  sufficiently  definite.''^ 

I  2909.  DMcripHon  of  property  In  complaint.  The  Califor- 
nia statute  of  1861,  rei^uiring  real  estate,  in  an  action  to  recover 
taxes,  to  he  described  in  the  coniplalnt  with  the  same  particu- 
larity as  in  actions  of  ejectment,  only  applies  to  actions  in 
which  the  real  estate  is  ma/lc  a  part.y  defendant.'*  A  descrip- 
tion of  a  tract  of  land  by  name  is  sufficient.™     If  a  complaint 

oo  State  V.  Weatem  T'd.  Tet.  r..;..  4  Nev.  338. 

M  People  V.  PI.-0.  20  Cal.  595. 

"HlKh  V.  Slioeiuaker,  22  Cal.  StiS. 

•w  People  V.   Rains.  23  Cal.  127. 

wpi-ople  V.   Empire  G.   A  S.  M.  Oo„  SS  Cal.  171. 

70peoiile  V.  Rome  Ins.  Co.,  2S  Cnl.  533. 

'I  BoBWonh  V.  Iianzleu.  2,'>  Cal.  206. 

"Falknpr  v.  Hunt.  Ifi  Cal.  im. 

TBSan  Francisco  v.  Flood.  1  West  Coasi  Bei».  567;  M  Cal.  504. 

T  People  V.  Leet.  23  Cal.  l<n. 

icid,:  see,  also,  as  to  sufflclenry  of  deocrlptjon  of  tbe  land  ax- 
■iesBed.  Power  v,  Larabee,  2  X.  Dak.  14B;  People  t.  Cone,  4S  Cal. 
427. 

Vol.  11— sa 


§§  3000-3006  FOBMS  OF  complaikts.  466 

in  an  ax^tion  to  recover  judgment  for  taxes  assefieed  on  land 
and  improvements  thereon^  describes  the  lands  assessed  by 
giving  its  name,  and  metes  and  bounds,  less  certain  lots  sold 
out  of  the  same,  without  giving  the  location  and  boundaries  of 
the  lots  sold,  the  complaint  is  fatally  defective^*  In  a  suit  for 
taxes,  evidence  is  admissible  to  prove  a  description  of  the 
property  taxed  more  particularly  than  that  used  in  the  assess- 
ment-roll, if  there  is  no  contradiction  in  the  two  descriptions, 
and  the  complaint  gives  the  description  used  on  the  trial.''^ 

I  3000.  Dollar  mark.  Figures  placed  opposite  the  town  lota 
AX  an  assessment-roll,  without  any  statement  whether  they  stand 
for  cents,  dollars,  or  eagles,  do  not  fix  any  valuation,  and  the 
assessment  is  defective^® 

§  8001.  Domicile.  One  may  be  a  resident  of  one  state,  and 
taxed  as  such,  when  his  domicile  is  in  another.*^ 

I  3002.  Basements.  A  street  railroad  company's  easement 
of  running  cars  over  tracks  in  a  street  may  be  assessed  as  real 
property  benefited  by  the  widening  of  said  street,  for  the  ex- 
pense of  such  widening.*^ 

§  3003.  Flume.  A  flume  constructed  by  a  mining  company 
along  the  bank  of  a  riyer,  leading  to  the  claims  of  the  company 
in  the  bed  of  the  river,  is  taxable.®^ 

S  8004.  Foreign  corporation.  The  place  for  assessment  of 
a  foreign  corporation  doing  business  in  another  state,  for  the 
purpose  of  taxation,  is  where  the  principal  business  is  trans- 
acted.®^ 

S  3006.  Growing  crops.  Growing  crops  are  private  property, 
and  are  subject  to  taxation,  the  provision  of  said  statute  ex- 

76  People  V.  Mariposa  Oo.,  31  Cal.  196. 

77  state  V.  Real  del  Monte  Co..  1  Nev.  523. 

78  Hurlbutt  V.  Butenop,  27  Cal.  50;  Braley  v.  Seaman,  30  Id.  «10: 
People  V.  S.  F.  Savinfcs  Union,  31  id.  132.  As  to  what  is  sufficient 
see  People  v.  Empire  O.  &  S.  M.  Co..  33  id.  171;  People  v.  McCreecy. 
34  id.  432;  State  v.  Sadler,  21  Nev.  13;  Ward  v.  Commissioners, 
etc.,  12  Mont  23. 

79  Board  of  Supervisors  v.  Davenport,  40  111,  197. 

80  Appeal  of  North  Beach  &  Mission  R.  R.  Co.,  32  Cal.  489; 
Chicago  V.  Baer,  41  lU.  306. 

81  Hart  V.  Plum,  14  Cal.  148. 

S2  British,  etc.,  Ins.  Co.  v.  Commissioners  of  Taxes,  31  N.  T.  81 
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empting  them  notwithstanding.^  This  rule,  however,  has  been 
changed  by  article  XIII,  section  1,  of  the  California  Constitu- 
tion of  1879,  which  exempts  growing  crops  from  taxation. 
Such  exemption,  however,  does  not  apply  to  fruit  trees.®* 

I  3006.  House  on  boundary  lino.  Where  a  taxpayer's  house 
lies  on  the  boundary  line  and  partly  in  two  towns,  it  seems 
that  he  is  properly  taxable  in  the  town  where  the  most  neces- 
sary and  indispensable  part  of  the  house  is  situated,  in  the 
absence  of  other  more  controlling  facts.^ 

I  8007.  Impost  dutios.  There  is  no  restriction  upon  the 
taxing  power  of  a  state,  except  the  laying  of  impost  or  duties 
on  imports  or  exports,  and  if  in  the  exercise  of  this  power 
foreign  commerce  or  commerce  among  the  states  be  incidentally 

affected,  the  state  authority  must  nevertheless  be  maintained.^ 

• 

§  3008.  ImproToments  on  public  lands.  Improvements  on 
public  lands  of  the  United  States,  whether  owned  by  a  pre- 
emptioner  or  one  occupying  public  lands  without  license,  are 
liable  to  assessment  and  taxation,  if  made  so  by  the  Revenue 
Laws  of  a  state.^  A  local  tax  for  the  purpose  of  internal 
improvements  may  be  imposed,  and  the  local  authorities  may  be 
empowered  to  impose  such  tax.®* 

§  8009.  Judgment.  A  judgment  for  a  debt,  and  foreclosing 
a  mortgage  given  to  secure  it,  is  subject  to  taxation  only  where 
the  owner  of  the  judgment  resides,  and  then  the  money  due 
upon  it  is  only  taxable.®*  So  of  choses  in  action,  and  property 
of  an  intangible  character,  such  as  debts  and  the  like.*^ 

88  People  V.  Gerke,  35  Oal.  677. 

M  Oottle  V.  Spltzer,  3  West  Coast  Rep.  416;  66  Oal.  456;  52  Am. 
Rep.  305. 

86  Judkins  v.  Reed,  48  Me.  380. 

8«£jr  parte  Crandall,  habeas  corpus*  1  Nev.  294. 

87  People  V.  Shearer,  30  Cal.  645;  Crocker  v.  Donovan,  1  Okl.  165. 

88  Pattison  v.  Board  of  Supervisors  of  Yuba  Co.,  13  Oal.  175. 
For  the  purpose  of  taxation,  improvements  erected  by  a  lessee  upon 
lands  owned  by  and  leased  from  a  municipal  corporation  are  re- 
tarded as  the  property  of  the  lessee.  San  Francisco  v.  McGinn,  67 
Cal.  110. 

80  People  y.  Eastman,  25  Cal.  601. 
80  People  y.  Park,  28  Cal.  138. 
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I  8010.  Jurisdiction.  An  action  brought  under  the  California 
Bevenue  Act  of  1861,  to  recover  judgment  for  unpaid  tazee^  iB 
not  a  case  in  equity,  but  an  action  at  law;  and  where  the  amount 
is  lees  than  three  hundred  dollars^  the  District  Court  has  no 
jurisdiction.^^  If  the  prayer  of  the  complaint  is  for  a  money 
judgment,  the  District  Court  will  not  have  the  jurisdiction 
where  the  amount  claimed  is  less  than  three  himdred  dollais; 
but  if  the  prayer  is  for  the  foreclosure  of  a  lien,  order  of  sale, 
etc.,  the  District  Court  has  jurisdiction  regardless  of  the  amount 
claimed^^  If  the  action  is  brought  under  the  provisions  of 
the  California  Act  of  May  12,  1862,  it  is  a  case  in  equity,  and 
the  District  Court  has  jurisdiction,  although  the  amount  claimed 
is  less  tban  three  hundred  dollars.^ 

I  8011.  Kind  and  quantity.  If  an  assessment  of  a  tax  made 
during  the  three  years  preceding  March,  1861,  is  defective  in 
not  stating  the  kind  and  quantity  of  property  assessed,  whether 
real  or  personal,  or  if  real,  in  not  giving  its  description,  the 
pleader  in  an  action  brought  to  recover  judgment  for  such  tax, 
may,  if  the  same  can  be  ascertained,  insert  in  his  complaint 
the  necessary  averments  as  to  kind  and  quantily,  or  descrip- 
tion.** 

§  8010.  Land  segregratad.     Where  a  claim  to  a  tract  of  land 
under  a  Mexican  grant  somewhere  within  a  cetrtain  larger  tract 
was  ascertained,  and  the  land  segregated  by  a  survey  under  a 
decree  of  confirmation  by  the  TTniied  States  Supreme  Court,- 
the  land  became  immediately  taxable.^ 

I  8018.  Land  sold  by  the  tTnlted  States.  When  land  of  the 
United  States  has  been  paid  for,  and  a  certificate  of  purchase 

M  People  V.  Mier,  24  Cal.  61;  BeU  v.  Orippen,  28  Id.  827. 

M  People  V.  MIer.  24  Cal.  61. 

Mid.  The  Snperior  Court  bas  original  Jurisdiction  in  matters 
involving  the  legality  of  the  tax,  the  legality  of  which  is  put  in 
issue.  Santa  Barbara  v.  Bldred,  05  Cal.  378.  The  complaint  must 
show  the  jurisdiction  of  the  court  People  v.  Oent.  Pac.  R.  R.  (^., 
88  Cal.  393. 

M  People  V.  Holladay,  25  Cal.  800. 

<»  Palmer  v.  Holing,  8  Cal.  387.  The  law  permits  and  the  tax- 
payer has  a  right  to  pay  the  tax  on  subdivisions  of  his  property 
without  paying  the  taxes  on  his  entire  property.  State  v.  Railroad 
Co.,  21  Nev.  94. 
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has  been  given  to  the  purchaser,  it  is  liable  to  tazatian,  although 
the  patent  may  not  have  been  issued.*^ 

I  3014.  Law  of  tax  anlta.  The  strict  compliance  with  all 
the  provigioDB  of  the  statute,  required  to  be  sliown  in  cases 
where  propMi:y  is  sold  for  taxes  without  a  judgment,  is  not 
applicable  to  cssee  of  suits  for  delinquent  taxes  in  the  District 
Courta,  where  jurisdiction  has  once  been  acquired.*' 

I  S015.  Id«D  of  Judgment.  The  lien  on  land  of  a  tax  B£Beg»- 
Rient  continues  after  the  land  has  been  transferred  to  another 
county,  and  the  tax  collector  of  the  original  county  can  enforce 
the  collection  of  the  tajc  by  a  sale.** 

I  301d.«LeglsUtlTe  roatrietiona.  The  Only  restriction  im- 
posed upon  legislative  discretion  in  the  matter  of  taxation,  by 
our  Conatitution,  is  that  it  shall  be  equal  and  unifonn,  and 
in  propori:ion  to  the  property  taxed.  It  affects  only  the  mode 
of  taxation,  and  where  the  legislative  act  conforms  to  this  rule, 
it  is  binding  and  obligatory.*'  Where  a  special  act  is  passed 
by  the  legislature,  empowering  the  board  of  suiwrvisora  of  a 
particular  county  or  counties  to  levy  a  tax  for  special  purposes, 
it  does  not  necessarily  repeal  the  general  act  or  previous  special 
acts.  The  repeal  of  acts  is  by  direct  terms,  or  by  implication. 
Repeals  by  implication  are  never  favored;  on  the  contrary,  if 
prior  and  subsequent  legislative  enactments  may  well  suliaist 
together,  eowrts  are  bound  to  uphold  the  former. 

I  3017.  Kilt  propATty.  Under  the  statute  which  provides 
that  mills  shall  be  taxable,  the  machinery  container!  in  a  mill 
is  taxable  as  part  of  the  mill,  and  it  is  equally  taxahle  here, 
although  the  owner  resides  out  of  the  state,  and  it  makes  no 
difference  that  the  machinery  is  personal  property."* 

M  People  V.  Shearer.  30  Cal.  645. 

OT  State  V.  Western  Un.  Tel.  Co..  4  Nev.  338. 

M  Mobs  t.  Shear,  25  Cal.  38:  85  Am.  Der.  94. 

wBeala.  Administrator,  v.  Amador  Co.,  3-1  Cal.  024;  rftiiie  Rlanil 
lag  v.  Burr.  13  Id.  S.'iO:  People  v.  Atanieda  Co.,  26  Id.  r>41:  Napa 
Valley  R.  R.  Co.  v.  Sapa  Co.,  30  Id.  43.'i:  Town  of  (iullford  v. 
PtipervlBors,  IS  Barb.  615;  and  commen.ting  on  Benla  v.  .\miLdor 
Co.,  28  Cal.  449. 

100  Sprague  t.  Lisbon.  30  Conn.  18. 
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I  8018.  aCining  Interests.  The  poeeession  of  iaterest^  or  the 
possession  and  claim  to  lands  for  mining  purposes^  the  title  to 
which  land  is  in  the  United  States,  is  property,  and  as  such 
is  taxable  to  the  claimant.*^*  The  value  of  a  mining  claim, 
that  is  the  mine  itself,  can  not  be  taxed;  but  this  does  not 
exempt  everything  near  the  claim,  necessary  to  give  it  value.*^ 

i  8019.  Mon«y  at  interest  taxable.  In  Nevada  all  money  at 
interest  secured  by  mortgage  or  otherwise,  is  subject  to  taxation, 
without  regard  to  the  situation  of  the  mortgagee,  whether  he 
be  solvent  or  otherwise,  in  debt  or  out  of  debt.*^  A  different 
rule  prevailed  in  California  prior  to  the  adoption  of  the  Con- 
stitution of  1879.*^  Under  that  Constitution  such  property  is 
taxable. 

i  8080.  Money  in  county  treasurer's  hands.  Monfey  belong- 
ing to  litigants,  in  county  treasurer's  hands,  placed  there  by 
order  of  court,  subject  to  the  order  of  the  court,  is  liable  to 
taxation,  and  may  be  assessed  to  the  treasurer  by  name,  and 
when  assessment  is  levied  it  becomes  a  lien  on  the  money  in  the 
treasurer's  hands;^^  so  of  money  vin  the  hands  of  a  county  clerk 
or  receiver.*^ 

I  8021.  Money  on  deposit.  A  tax  levied  on  money  on  de- 
posit is  legal,  and  the  levy  creates  a  judgment  and  lien  on  the 
property,  having  the  force  and  effect  of  an  execution.^^ 

§  8022.  Moral  obligation.  The  legislature  may,  in  strict  con- 
formity with  its  constitutional  powers  and  duties,  recognize  a 

101  So  held  in  People  v.  Shearer,  80  Cal.  666;  People  v.  Frfstle, 
31  id.  146;  and  People  v.  Ck)hen,  id.  210;  and  that  such  property  is 
not  exempt  from  taxation,  consult  People  v.  McCreery,  34  id.  483; 
People  V.  Gertie,  35  id.  677;  People  v.  Blaelc  Diamond  Coal  M.  Go.» 
37  id.  54.  That  the  legislature  has  power  to  tax  the  interest  of  an 
occupant  of  a  mining  claim,  see  State  of  California  v.  Moore,  12 
id.  56. 

102  Hart  V.  Plum,  14  Cal.  148. 

loa  state  v.  First  Nat.  Bank,  4  Nev.  348;  State  v.  Savings  Bank, 
17  id.  146. 

104  See  People  v.  Hibernia  S.  &  L.  Society,  51  Cal.  243;  Bank  of 
Mendocino  v.  Ohalfant.  id.  369;  McCoppin  ^.  McCartney,  60  id.  367; 
Doland  v.  Money,  72  id.  34. 

lOB  People  V.  Lardner,  30*  Cal.  242. 

106  Cal.  Poi.  Code,  $  3647. 

107  Yuba  County  v.  Adams,  7  Cal.  35. 
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moral  obligation  as  tlie  sole  basis  for  the  imposition  of  taieB,'*" 
Where  a  prior  statute  for  the  aacertainment  of  a  debt  due  from 
one  county  to  another,  and  to  provide  for  its  payment  by  a  tax 
thereby  imposed,  without  allowing  or  making  provision  for 
the  pajrment  of  interest  thereon,  under  which  enactment  the 
debt  was  fully  paid,  it  is  competent  for  the  legislature,  by 
Bubflequent  enactment,  to  provide  for  the  payment  of  interest 
OD  Buch  debt,  by  the  imposition  of  a  further  fax  for  that 
purpose."* 

I  8023.  Nattonal  banks.  The  ^tatc  may  impose  a  tax  upon 
the  real  estate  and  shares  of  national  banks  within  its  limits, 
but  Congrefls  has  reserved  to  itself  the  exclusive  power  over 
the  taxation  of  banks  and  bank  property  of  otherdescriptions."" 
Congress  having  pointed  out  a  method  by  which  the  real  es- 
tate of  the  national  banks  within  any  state  may  be  taxed,  and 
also  the  method  oi  taxing  their  stock,  the  etates  are  L'xcluded 
from  all  other  methods  of  tajiation  on  bank  property."'  The 
notee,  bills,  bonds,  etc.,  of  national  hanks  are  the  commodity 
in  vhich  those  hanks  deal  in  the  ordinary  course  of  their 
buBineoe;  state  taxes-  upon  them  are  state  taxes  upon  the  busi- 
nees  of  the  bank,  and  such  ta^es  the  stale  can  not  impose."" 

I  8004.  NtTada  syetem  of  taxation.  All  tangible  property 
within  the  state  of  Nevada  is  subject  to  one,  and  only  one, 
annnal  tax.  Each  acre  of  land  and  each  piece  of  coined  money 
is  liable  to  such  tax.  A  tax  on  money  at  interest  secured  by 
mortgage  on  land  is  neither  a  tax  on  the  pieces  of  money  loaned. 
the  land  on  which  the  security  is  taken,  nor  upon  the  paper  upon 
which  the  promLse  to  pay  is  written.  But  it  is  a  tax  upon  the 
choee  in  action  or  right  to  collect  the  debt.  Xotcs  and  county 
warrants  are  property  subject  to  taxation  under  the  revenue  laws 
of  the  state.*" 

f  802S.  HoUm.  When  the  statute  provides  that  the  dis- 
trict attorn^,  before  commencing  suit,  shall  publish  notice  to 
delinquents,  it  is  not  necessary  to  aver  in  the  complaint  that 

losBeaU  v.  Amador  County.  3R  Ca).  624. 

jw  State  T.  FlTBt  Nat.  Bank.  4  Nev.  348. 

iiaid. 

"«Id.:  Drexler  t    Tyrrell,  15  Nev.  114. 
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this  notice  was  published^  but  the  failure  to  publish  this  notice 
must  be  taken  advantage  of  by  plea  in  abatement,  or  it  is 
waived."*  The  time  prescribed  by  the  Revenue  Law*^*^  within 
which  the  assessor  is  to  complete  his  assessment-roll,  is  only  for 
the  convenience  of  other  officers.  If  the  assessor  is  dilatory  he 
may  render  himself  liable  on  his  bond,  but  his  dilatoriness 
furnishes  no  matter  of  which  a  taxpayer  can  complain,  or  on 
account  of  which  he  can  defeat  the  tax.*** 

§  8086.  Not  debts.  Taxes  are  not  debts  within  the  mean- 
ing of  that  clause  of  the  act  which  provides  that  the  notes  shall 
be  "  a  legal  tender  in  payment  of  all  debts,  public  and  private." 
Congress  by  these  terms  only  intended  such  obligations  for  the 
payment  of  money  as  are  founded  upon  contract.*" 

§  8027.  Not  founded  on  contract.  A  tax  is  not  founded  on 
contract,  and  does  not  establish  the  relation  of  debtor  and 
creditor  between  the  taxpayer  and  state.  It  is  a  charge  upon 
persons  or  property  to  raise  money  for  public  purposes.**®  Taxes 
are  charges  imposed  by  or  under  the  authority  of  the  legislature 
upon  persons  or  property  subject  to  its  jurisdfction."® 

i  8028.  Obligation  to  pay  tax.  A  party  in  possession  of  a  lot 
to  which  another  has  acquired  title  by  a  deed  far  a  sale  for 
taxes^  is  under  no  obligation  to  pay  a  tax  levied  after  the  tax 
deed  is  given.*^ 

§  8020.  Parties.  The  "  state  of  Nevada  "  is  the  proper  party 
plaintiff  in  a  suit  for  delinquent  school  taxes  under  section  35 
of  the  act  of  March  20.  18()5.  relating  to  schools.*^ 

"♦People  V.  Rains  (No.  2),  23  Cal.  131. 

116  statute  of  1866,  p.  169. 

H6  State  V.  Western  Uu.  Tel.  Co.,  4  Nev.  338. 

117  Perry  v.  Washburn,  20  Cal.  318:  see  People  v.  Seymour,  16 
Id.  332;  76  Am.  Dec.  521:  San  Gabriel  Co.  v.  Witmer  Co..  96  Cal. 
638. 

lis  Perry  v.  Washburn,  20  Cal.  .318:  approved  in  Mendocino  Co. 
V.  Morris,  32  id.  1.54.  That  "  taxes  are  not  debts  drawing  interest/* 
and  that  "  a  tax  is  a  charge  upon  persons  to  raise  money  for  public 
purposes,"  approved  In  People  v.  Steamer  America,  34  Cal.  681. 

110  People  V.  McCreery,  34  Cal.  432;  see  People  v.  Seymour,  16 
id.  332;  76  Am.  Dec.  .521. 

120  Malna  v.  Elliott,  51  Cal.  8. 

lai  Statutes  of  1864-1865;  State  v.  First  Nat.  Bank  (No.  3),  4  Ner. 
491. 
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§  8080.  Personal  property.  The  personal  estate  of  a  de- 
ceased person  which  is  taxable  in  the  town  in  which  he  last 
dwelt,  is  not  taxable  in  any  other  town.^^  Personal  estate  of  a 
ward,  in  the  possession  or  under  the  control  of  a  guardian,  is 
liable  under  the  statutes  to  taxation  in  the  place  where  such 
guardian  resides.^^ 

I  8081.  Plaoerville^  charter  of.  The  act  incorporating  the 
city  of  Placervile  granted  to  the  common  council  the  right  to 
levy  and  collect  certain  taxes,  and  constituted  the  city  marshal 
ex  officio  collector  of  taxes,  and  made  it  his  duty  to  collect  all 
taxes  due  the  city,  authorized  the  sale  of  the  property  of  delin- 
quents for  taxes  due  the  city,  and  further  enacted  that  the 
manner  of  assessing  and  collecting  taxes,  and  proceedings  for  the 
sale  of  property  in  cases  of  delinquency,  should  be  regulated 
by  ordinance.  The  common  council  enacted  by  ordinance  a 
mode  of  collecting  delinquent  taxes,  remaining  unpaid  after 
a  certain  date  whereby  the  entire  duty  was  devolved  upon  the 
city  attorney,  and  the  services  of  the  city  marshal  dispensed 
with;  it  was  held  that  the  ordinance  prescribing  such  mode  was 
void,  because  in  conflict  with  said  incorporation  act.^^* 

i  8082.  Posaeesory  right.  Taxation  of  the  possessory  right 
is  not  a  violation  of  the  section  of  the  organic  act  which  pro- 
hibits the  tcmtorial  legislature  from  taxing  the  property  of 
the  United  States.*^  The  object  of  that  section  was  to  pro- 
tect the  government,  and  not  to  prevent  the  taxation  of  settlers 
upon  public  lands.  The  possession  by  the  citizen  of,  and  his 
possessory  interest  in  the  public  lands,  for  mining,  agriculture, 
or  other  purposes,  constitutes  a  species  of  property  recognized 
by  law,  and  is  subject  to  taxation  by  the  state.^^ 

{  8088.  Power  of  legialature.  The  legislature  has  the  power 
of  taxation.^^  Taxing  power  is  an  incident  of  sovereignty,  the 
exercise  of  which  belongs  exclusively  to  every  state,  and  attaches 
alike  upon  everything  which  comes  within  its  jurisdiction.^^ 

122  Hardy  v.  Inhabitants  of  Yarmouth,  6  Allen,  277;  see,  also, 
Ban  Francisco  v.  Lux,  64  Cal.  481. 
i23Tou8ey  v.  Bell,  23  Ind.  423. 
124  City  of  Placerville  v.  Wilcox,  35  Cal.  21. 
128  Hale  &  NorcroBs  G.  &  S.  Min.  Ck).  v.  Storey  Co.,  I  Nev.  104. 

126  People  V.  Shearer,  30  Cal.  fi4.5. 

127  People  V.  Pacheco,  27  Cal.  175. 
19B  People  v.  Coleman,  4  Cal.  47. 
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A  tax  must  have  its  origin  in  a  law  enacted  for  that  porpose.^^ 
It  has  power  to  regulate  the  mode  of  taxation.**^  The  legisla- 
ture has  exclusive  power  of  apportionment  and  taxation.  The 
Constitution  contains  no  inhibition  to  the  tax,  and  preaeribee 
no  rule  of  apportionment.^'^  The  only  limitation  upon  the 
taxing  power  of  the  legislature  is  the  provision  for  equality  and 
uniformity  found  in  the  Constitution.^'^  The  power  of  taxation 
was  given  to  the  legislature  without  limit,  for  all  purposes  al- 
lowed by  the  Constitution.^''  The  legislature  has  the  power 
of  taxation,  without  restriction  as  to  mode,  or  limitation  as  to 
time,  and  may  pre&cribe  a  mode  of  correcting  an  informal  as- 
sessment,*'* but  can  not  fix  the  assessed  value  of  property.** 
The  fact  that  the  legislature  has  once  exercised  its  powers  in 
limiting  the  extent  of  taxation  in  municipal  corporations,*** 
does  not  prevent  it  from  again  exercising  its  power,  by  enlarg- 
ing its  authority  to  tax,  and  the  legislature  can  impose  a  gentral 
tax  upon  all  the  property  of  the  state,  or  a  local  tax  upon 
the  property  of  particular  political  subdivisions,  as  counties, 
cities,  and  towns.*'^  Limitations  by  Congress  upon  the  right 
of  a  state  to  tax  its  citizens  are  to  be  strictly  construed.*'®  The 
power  of  taxation  is  a  power  which  the  legislature  takes  from  the 
law  of  its  creation,  to  impose  taxes  upon  the  property  of  the  citi- 
zens for  the  support  of  the  government*'* 

120  People  V.  McCreery,  34  Cal.  432. 

lao  De  Wit  v.  Hays,  2  Cal.  463;  56  Am.  Dec.  362. 

i«i  Burnett  v.  Mayor  of  Sacramento,  12  Cal.  76;  73  Am.  Dec.  518. 

189  Blandlng  v.  Burr,  13  Cal.  343.  The  oases  of  People  v.  Goto- 
man,  4  Id.  46;  60  Am.  Dec.  581;  High  ▼.  Shoemaker,  22  C41.  363» 
so  far  as  they  are  In  conflict  herewith,  are  overruled  in  People  v. 
McCreery,  34  id.  432. 

188  As  to  limit  of  powers  of  taxation  and  appropriation,  under 
the  eijErhth  article  of  the  Oonstitutioo,  see  Nougues  v.  Douglass,  7 
Cal.  65. 

184  People  V.  Seymour,  16  Cal.  332;  76  Am.  Dec.  521. 

185  People  V.  Hastings,  29  Cal.  449. 

186  Under  $  37  of  art.  4  of  the  Constitution. 

137  Blanding  v.  Burr,  13  Cal.  343. 

138  People  V.  Shearer,  30  Cal.  645. 

139  Taylor  v.  Palmer,  31  Cal.  240;  see  further,  as  to  the  power 
of  taxation,  Hughes  v.  Ewing,  93  Cal.  414:  Matter  of  Bonds,  etc., 
92  Id.  296;  27  Am.  St.  Rep.  10(>;  Security  Savings  Bank  v.  Hinton. 
97  Cal.  214.  The  state  may  tax  the  right  to  receive  property  by 
will  or  inheritance.  State  v.  Ferris,  53  Ohio  St.  314;  Re  Davis' 
Estate,  149  N.  Y.  539. 
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i  3084.  Practice.  Where  an  action  to  recover  a  personal 
judgment  for  a  tax^  commenced  in  a  Justice's  Courts  is  trans- 
ferred to  a  District  Court,  an  amended  complaint  may  be  filed 
in  the  District  Court  to  enforce  a  lien  on  real  estate  for  the 
tax.»^ 

I  8086.  Property  in  lands,  how  construed.  The  term  ^*  prop- 
erty in  lands  "  is  not  confined  to  title  in  fee,  but  includes  any 
usufructuary  interest,  whether  it  be  leasehold  or  a  mere  right 
of  possession.*** 

i  8086.  Property  of  guardian.  The  property  of  a  guardian 
can  not  be  seized  to  pay  taxes  assessed  against  him  upon  the 
property  of  his  ward.*** 

S  8087.  Proceeds  of  mines.  The  Nevada  constitutional  pro^ 
vision,  article  10,  which  prescribes  the  taxation  of  all  property, 
real,  personal,  and  possessory,  excepting  mines  and  mining 
claims,  the  proceeds  of  which  alone  shall  be  taxed,  "'means 
that  the  entire  annual  proceeds  of  mines  are  subject  to  taxation, 
and  not  the  mere  proceeds  on  hand  "  when  the  assessor  happens 
to  visit  the  mines.***  Under  the  Revenue  Law,  as  amended  in 
1867,***  assessors  must  make  their  estimates  of  the  value  of  the 
proceeds  of  mines  on  the  basis  of  legal  tender  (paper  currency), 
and  all  ad  valorem  taxes,  whether  on  the  proceeds  of  mines  or 
other  property,  must  be  equal.-*'  The  quarterly  payment  of 
taxes  on  the  proceeds  of  mines^  provided  for  by  the  Bevenue 
Ijaws^  are  so  arranged  that  the  annual  proceeds  of  mines  do  not 
pay  a  larger  pro  rata,  even  as  to  interest  account,  than  if  one 
annual  tax  for  the  annual  proceeds  were  imposed,  payable  at 
the  time  other  annual  taxes  are  payable. **•  The  provision  of 
the  Revenue  Law  of  1865,***^  for  quarterly  assessments  on  the 
proceeds  of  mines  and  quarterly  payment  of  taxes,  do  not 
impose  more  than  a  regular  pro  rata  of  taxation  on  the  pro- 
ceeds of  mines,  nor  require  the  same  property  to  be  paid  for 

140  People  V.  Nelson,  36  Cal.  375. 

141  State  of  California  v.  Moore,  12  Oal.  56. 
i42Tou8ey  v.  Bell,  23  Ind.  423. 

148  State  V.  Kruttschnitt,  4  Nev.  178. 

144  Statute  of  Nevada.  1867,  p.  159. 

145  State  V.  Kruttschnitt,  4  Nev.  17a 

146  Id. 

147  statute  of  Nevada,  1865,  p.  271. 
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more  than  once.^^  An  assessment  of  the  product  of  a  mine, 
made  under  the  Bevenue  Act,  as  amended  in  1867/^  must  give 
both  the  amount  and  value  of  such  product,  and  if  an  assessor 
received  a  sworn  statement,  giving  the  products  of  a  mine  as 
bullion  of  certain  value  without  stating  the  amount,  it  is  his 
duty  to  treat  it  as  the  value  in  gold,  and  add  thereto  a  sufficient 
percentage  to  fix  the  paper  money  value,  and  if  he  omit  to  do 
so,  he  is  derelict  in  his  duty.**^ 

I  8088.  Protest,  reoovttry  back.  If  the  items  of  a  person's 
property  are  assessed  and  valued  separately,  and  some  of  the 
items  are  not  liable  to  taxation,  and  the  tax  collector  can  sepa- 
rate the  legal  fi-om  the  illegal  portion  of  the  tax,  he  should 
receive  the  legal  portion  of  the  tax  tendered  him;  and  if  he 
refuses  to  do  so,  and  the  whole  tax  is  paid  under  protest,  the 
person  taxed  can  recover  from  the  collector  that  portion  which 
is  illegal.^*^^  So  if  the  collector  enforces  the  paAinent  of  a  tax 
upon  property  outside  of  his  district,  a  general  protest  will  en- 
able the  party  paying  to  recover  it  back.^**  The  plaintiff  in 
such  action  need  not  aver  in  his  complaint  the  precise  amount 
of  money  which  was  illegally  exacted,  but  may  recover  a  less 
amount  than  that  stated  in  his  complaint.^^  If  a  public  officer 
has  notice  of  the  facts  which  render  a  demand  illegal,  and 
exacts  the  payment  thereof  by  coercion,  a  protest  is  not  neces^ 
saiy  to  enable  the  party  so  paying  to  recover  it  back;  but  if  the 
officer  has  no  notice  of  such  illegality,  a  protest  is  necessary.*** 
The  protest  must  state  the  grounds  upon  which  the  protestor 
claims  the  demand  is  illegal.** 

148  state  V.  Kruttschnitt,  4  Nev.  178. 

149  Statute  of  Nevada,  1867,  p.  159. 

Instate  V.  Kruttschnitt,  4  Nev.  178.  Taxation  of  the  net  pro- 
ceeds of  mines  utider  the  act  of  1871  (Stats,  of  Nev.  1871,  p.  87).  See 
State  V.  Mining  Co.,  8  Nev.  15;  State  v.  Northern  Belle,  13  Id. 
250;  15  Id.  385. 

iM  Bank  of  Mendocino  v.  Ohalfant,  51  Cal.  360. 

1B2  Mason  v.  Johnson,  51  Oal.  612. 

iMMeek  v.  McClure,  49  Oal.  623. 

iB4id. 

if«  Id.  To  enable  one  to  recover  back  a  tax  illegally  assessed, 
and  paid  under  protest,  it  must  appear  that  the  tax  was  delinquent, 
and  that  the  officer  to  whom  it  was  paid  was  armed  with  authority, 
real  or  pretended,  to  seize  property,  and  threatened  to  do  bo. 
Bank  of  Santa  Rosa  v.  Chalfant,  52  Cal.  170;  and  see  De  Fremery 
V.  Austin.  53  id.  380;  $  3038,  ante.  Refnndlnir  of  taxes  erroneoufily 
or  Illegally  collected.    See  Cal.  Pol.  Code,  §  3804;  Hayes  v.  Connty 
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f  3039.  B*llTo&d  compuiiM.  lands  granted  to  a  railrottd 
company  by  Congress,  to  aid  in  its  construction,  are  not  subject 
to  state  taxation  until  the  company  has  complied  with  the  con- 
dition upon  which  they  were  granted,  and  is  entitled  to  a  patent 
therefor.'" 

i  3040.  BmI  Mtat«,     Aq  assessment  of  land  to  A.  B.  and 

all  claimants  "  known  and  unknown,"  is  valid  and  effectual, 
against  the  property,  even  if  A.  B.  was  neither  the  owner  of 
nor  in  possession  of  the  property  at  the  time  of  the  assessment.'"^ 
Where  land  is  unoccupied  and  the  owner  is  unknown,  it  must  be 
assessed  to  "  unknown  owners.'"**  The  listing  and  valuation  of 
real  estate  for  the  purpose  of  taxation  is  an  essential  prerequisite 
to  the  validity  of  all  subsequent  proceedings."**  Lands  owned 
by  several  persons  as  tenants  in  common  may  be  assessed  to 
them  jointly.""  If  in  assessing  a  city  lot  owned  and  occupied 
by  the  owner  as  a  single  lot,  he  assesses  one  part  to  the  owner, 
and  another  part  to  unknown  owners,  the  assessment  to  un- 
known owners  is  illegal.""  An  assessment  to  M.  and  D.,  and  to 
all  owners  and  claimants,  known  and  unknoun,  and  to  all 
owners  and  claimants  of  any  interest,  jH'esent  or  future,  therein, 
or  any  lien  upon  the  same,  is  good  under  the  act  of  1834,  as 
amended  by  the  acts  of  1857  and  1859.«« 

t  3041.  Bedsmptlon.  If  sufficient  money  is  paid  to  the 
county  treasurer  to  redeem  land  sold  for  taxes,  and  the  payment 
is  made  for  the  purpose  of  effectinii  a  redemption,  and  a  receipt 
is  taken,  the  redemption  is  effected,  even  if  the  receipt  is  not 
filed  with  the  recorder,  and  recorded.*" 

of  IjOB  Angelea.  91)  Cal.  74.  Complaint  In  action  to  recover  back 
llcenw  tax.  See  County  of  San  Diego  v.  Selfert,  87  Cal.  6W;  Town 
of  Harward  v.  Plmeniai.  107  Id.  386. 

iM  C.  P.  R.  R.  Oo.  V.  Howard.  51  Oal.  230.  As  to  when  the  com- 
p&Df  Is  entitled  to  a  patent,  see  Id. 

iBTO'GKLdy  v.  Bamhiael.  2.^  Cal.  287. 

iMMoea  V.  Shear,  25  Cnl.  3H:  85  Am.  Dec.  94. 

iss  FerrlH   v.    Coover.   10  Oal.    580. 

leo  ppople  V.  McEwen,  2R  Cal.  54. 

Ill  Bldleman  v.  BroohB,  28  Cal.  72. 

iM  Brun  V.  Murphy,  29  Cal.  321!,  Bui  nee  fanlra.  as  to  the  valldttr 
of  such  an  assesanjent  under  the  prespui  Onllfomla  Hi-veniie  Laws. 
Grimm  r.  O'Oonnell.  54  Cnl.  .')22;  Daley  v.  Ah  Coon,  1  Wesi  Coast 
Rep.  !iS4.  For  statutes  relative  to  the  asBeaement  of  land,  Me 
Ool.  Pol.  Code,  I  SfViT  f(  seq- 

1«  Cooper  V.   Sheiiardsnn,  M   Cal.  298. 
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I  3042.  Bemedy  at  law  and  eqxdty.  If  a  tax  upon  the  fran- 
chise has  been  illegally  imposed,  or  if  upon  the  face  of  the  pro- 
ceedings a  valid  legal  objection  appears,  the  plaintiff  has  a 
perfect  remedy  at  law,  and  a  court  of  equity  has  no  right  to 
interpose.*** 

§  3043.  BemiMion  of  taxes.  The  legislature  can  not  author- 
ize the  board  of  superrisors  of  a  county  to  remit  a  tax,  or  part 
of  a  tax,  within  a  specified  district;  it  is  in  violation  of  the  pro- 
vision which  requires  all  property  to  be  taxed.*" 

I  8044.  Betom  of  list.  Returning  a  list  of  trust  proped^ 
to  the  assessor  of  a  town  in  which  it  is  not  legally  taxable  does 
not  authorize  its  taxation  therein.*" 

I  3046.  Bight  to  mine.  Where  the  assessor  in  making  his 
assessment  uses  this  language:  ^'  One  mine  of  four  thousand 
four  hundred  feet,  situated  on  Last  Chance  Hill,"  it  does  not 
convey  the  idea  that  he  was  assessing  or  attempting  to  assess 
the  fee  of  the  land  in  which  the  mine  was  situated,  but  the  pos- 
sessory claim  of  the  miner  and  right  to  mine  on  a  certain  lode 
or  vein  of  ore.  The  meaning  of  this  language  is  determined 
by  common  usage  in  this  country.**'' 

i  8046.  Boiling  stock  of  a  railroad  company.  The  rolling 
stock  of  a  railroad  company  running  its  trains  over  a  section 
of  road  under  an  easement  or  license,  without  a  vested  interest 
in  such  road,  is  not  liable  to  be  taxed  in  the  county  where  such 
section  of  road  is  situated,  under  a  law  which  provides  that  the 
rolling  stock  of  a  railroad  company  shall  be  taxed  in  the  several 
counties,  etc.,  pro  rata,  in  proportion  as  the  length  of  the  main 
track  in  each  county,  etc.,  bears  to  the  whole  length  of  the 
road.*® 

§  8047.  Sale  of  land  for  a  tax.  If  a  sale  of  land  for  a  de- 
linquent tax  is  made  for  a  sum  in  excess  of  the  tax  and  legal 
costs,  the  sale  is  void  unless  the  excess  is  less  than  the  smallest 
fractional  coin  authorized  by  law.*®® 

164  De  Witt  V.  Hays,  2  Cal.  463:  56  Am.  Dec.  352;  Robtnaon  v. 
Gaar,  6  Cal.  273. 
16B  Wilson  V.  Supervisors  of  Sutter  Co.,  47  Cal.  91. 
lee  Hardy  v.  Yarmouth,  6  Allen.  277. 

i«7  state  V.  Real  del  Monte  Silver  Mining:  Co.,  1  Nev.  528. 
les  Cook  County  v.  C.  B.  &  R.  R.  R.  Co.,  35  III.  4e0. 
i»  Treadwell  v.  Patterson,  51  Cal.  637. 
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i  3048.  Spanish  grant  A  grant  of  three  square  leagues  of 
land  made  by  the  Mexican  government,  to  be  selected  within 
a  large  tract,  is  real  estate  liable  to  taxation,  although  not  yet 
surveyed."^ 

i  3040.  Situs  of  personal  Tpirc'pwty  for  taxation.  To  author- 
ize the  taking  of  personal  property  in  any  other  county  than 
that  in  which  the  owner  resides,  it  must  appear  that  such  prop- 
erty is  kept  or  maintained  in  such  county,  and  is  not  there 
casually  or  in  transitu,  or  temporarily,  in  the  ordinary  course  of 
commerce  or  business.^"'^  A  steamboat  whose  owner  resides  ia 
New  York,  and  by  whom  it  was  sent  to  San  Francisco  and  used 
in  navigation  within  the  state,  is  liable  to  assessment  and  taxa- 
tion;"* that  it  is  taxed  in  New  York  is  no  ground  that  it  should 
not  be  taxed  here;  the  property  of  all  nonresidents  of  the  state 
may  be  taxed  ;^^^  and  if  in  the  possession  of  a  trustee  or  agent, 
it  may  properly  be  assessed  to  the  trustee  or  agent  in  posses^ 
sion.*^* 

i  8000.  State  bond.  Bonds  of  the  state  of  California  are 
personal  property  within  the  meaning  of  the  Revenue  Act,  and 
are  subject  to  taxation.**"^ 

i  3061.  Stock  of  the  Unitod  States.  Stock  of  the  United 
States  is  not  subject  to  taxation,  and  state  laws  to  that  end  are 
unconstitutional,  whether  they  impose  the  tax  on  the  stock  eo 
nomine,  or  include  it  in  the  aggregate  of  the  taxpayer's  prop- 
erty, to  be  valued  at  what  it  is  worth.^^*  That  portion  of  the 
capital  which  a  bank  has  invested  in  the  stocks,  bonds,  or  other 
securities  of  the  United  States,  is  not  liable  to  state  taxation.*^^ 

I  3052.  Suit  by  tax  collector.  A  collector  of  taxes  can  not 
compel  payment  by  suit,  except  in  those  cases  in  which  the 
statute  expressly  confers  the  right.^'^ 

170  People  V.  Crockett,  33  Cal.  150. 

171  People  V.  Nlles.  35  Cal.  282. 

172  Mlntum  V.  Hays,  2  Cal.  590. 
178  Id.;  56  Am.  Dec.  366. 

174  People  V.  Home  Ins.  Co.,  29  Cal.  533.  Situs  of  cattle  for 
purpose  of  taxation  In  Nevada.  See  Barnes  v.  Woodbury,  17  Nev. 
383. 

176  People  V.  Home  Ins.  Co.,  29  Cal.  533. 

176  Bank  of  Commerce  v.  New  York,  2  Black,  620 

mid. 

178  Packard  v.  Tlsdale,  50  Me.  376. 
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I  8008.  Bubmission  to  illegal  taxation.  Mere  sdbmission  to 
illegal  taxation  should  not^  except  in  an  extreme  case,  be  con- 
stmed  into  a  recognition,  so  as  to  estop  the  party  taxed  from 
denying  it.*^ 

I  8064.  Tax  sala.  Property  sold  for  taxes  mnst  at  the  time 
of  the  sale  be  liable  for  the  entire  amount  of  tax  for  which 
it  is  sold,  or  the  sale  is  Yoid.^^  A  purchase  of  land,  at  a  sale  of 
the  same  for  taxes,  by  the  agent  of  one  Vho  was  in  possession 
thereof,  either  by  himself  or  his  tenants,  does  not  pass^or  other- 
wise affect  the  title  to  such  land.^^^ 

I  8055.  Tax  sale  —  injunction.  A  court  will  not  restrain  a 
sale  for  taxes,  when  it  is  apparent  upon  the  face  of  the  pro- 
ceedings that  the  sale  would  be  void.*®* 

i  8056.  Title.  If  a  person  is  in  possession  of  land,  claim- 
ing the  same  as  his  own,  it  is  his  duty  to  pay  the  taxes,  although 
he  has  no  paper  title,  and  is  a  trespasser;  and  under  such  cir- 
cumstances he  can  not  acquire  an  outstanding  title  by  purchas- 
ing at  a  tax  sale.  The  rule  is  the  same  if  the  possession  is  such 
that  it  would  give  the  possessor  title  by  the  Statute  of  Limita- 
tions.*®* The  title  acquired  by  the  later  sale  for  taxes  must 
prevail  over  that  acquired  by  a  sale  for  taxes  of  a  prior  year.^®* 

I  8057.  Tax  warrant.  A  tax  warrant  may  direct  the  tax  col- 
lector to  pay  over  the  taxes  when  collected  to  the  selectmen 
instead  of  the  treasurer.** 

I  8058.  Tax,  where  payable.  Taxes  are  payable  in  the 
county  where  property  is  first  assessed.  The  payment  of  a 
second  assessment  on  the  same  property,  after  a  removal  to 
another  place,  is  not  a  discharge  of  the  former. **• 

179  Langworthy  v.  Dubuque,  13  Iowa,  186. 

ISO  BucknaU  v.  Story,  36  Cal.  67. 

181  Bemal  v.  Lynch,  36  Cal.  135;  ciUng  Kelsey  v.  Abbott.  13  id. 
609;  Moss  v.  Shear,  25  id.  38;  85  Am.  Dec.  94;  McMinn  v.  Whelan, 
27  Cal.  318;  Copplnger  v.  Rice,  33  id.  408. 

i82Bucknall  v.  Story,  36  Cal.  67;  Dean  v.  Davis,  51  Id.  406; 
Houghton  y.  Austin,  47  id.  647. 

183  Barrett  v.  Amerein,  30  Cal.  322;  see,  aleo,  Garwood  v.  Hast- 
ings, 38  id.  216. 

184  Chandler  v.  Dunn,  50  Cal.  15. 

185  Clemons  v.  T^wis,  36  Vt.  673. 

186  People  V.  Holladay,  25  Cal.  300. 
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§  3050.  Time  ^  assessment  ended.  A  complaint  in  an  action 
to  recover  unpaid  taxes  is  sufficient,  if  it  avers  "  that  certain 
sums  are  due  for  certain  taxes  levied  in  the  year  1868  upon 
certain  real  estate  assessed  in  the  year  1858/'  without  stating 
that  these  taxes  were  levied  under  an  assessment  ending  on  the 
Ist  day  of  March,  1858.^8'' 

i  SOdO.  Trying  legality  of  a  tax.  A  court  of  equity  will  en- 
tertain a  bill  against  a  municipal  corporation,  for  the  purpose 
of  trying  the  legality  of  a  tax  imposed  by  the  corporation.^^ 

S  d061.  Unauthorized  alterations  in  assessment-rolL  An  as- 
sessor has  no  power  to  make  an  alteration  in  the  assessment-roll 
after  it  has  passed  out  of  his  hands.  The  roll  in  its  original 
state  is  the  proper  assessment-roll,  and  when  it  remained  legible, 
as  originally  made,  an  unauthorized  alteration  does  not  avoid 
it,  and  that  it  is  competent  evidence  on  the  alteration  being 
accounted  for.*®^ 

§  3062.  United  States  land.  Lands  belonging  to  the  United 
States  are  not  liable  to  taxation  by  the  state,  under  the  Revenue 
Laws  of  California,  or  the  act  of  Congress  admitting  the  state 
of  California  into  the  Union.^^ 

I  3003.  Validity  of  tax.  A  tax,  in  order  to  be  valid,  must 
rest  upon  an  assessment  made  in  the  mode  prescribed  by  law, 
by  the  duly  elected  assessor. ^^*  And  when  the  owner  is  known 
the  assessment  must  be  made  against  him.^^  Assessment  must 
be  certain  as  to  person,  property,  and  amount.^®* 

§  3064.  Validity  of  tax  of  personal  property.  Personal  prop- 
erty may  be  assessed  in  bulk,  without  statement  of  character  of 
property.***  Assessment  of  personal  property  of  a  former  mem- 
ber of  the  firm,  made  to  the  firm  after  its  dissolution,  is  void.*^ 
Personal  property  may  be  assessed  to  a  nonresident.*^  xVssess- 
ing  personal  property  to  wrong  owner  does  not  invalidate  the 

187  People  V.  Todd,  23  Cal.  181. 

188  Worth  V.  FayettevlUe,  1  Wins.  (N.  C.)  70. 

189  State  V.  Manhattan  Oompany,  4  Nev.  318. 

100  People  V.  Morrison,  22  Gal.  78. 

101  People  V.  Hastings,  29  Gal.  449. 
i»  Kelsey  v.  Abbott,  13  Gal.  609. 
i«8  Id. 

i94  People  V.  Sneath,  28  Gal.  612. 
i«6id. 

i9f  People  V.  Home  Insurance  Go.,  28  Gal.  538. 
Vol.  11  —  61 
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assessment.^^  A  mortgage  on  such  can  not  be  assessed^  but  the 
assessment  should  be  made  of  the  debt  which  the  mortgage  wa& 
given  to  secure.**® 

I  3066.  Value.  An  assessment  of  town  lots,  which  does  not 
give  their  value  either  in  gross  or  in  detail^  is  radically  de- 
fective.***    An  assessment  is  void  where  there  is  no  valuation.*^ 

§  3066.  Verification.  The  acts  in  relation  to  the  collection  of 
delinquent  taxes  which  compel  the  defendant  to  verify  his^ 
answer,  do  not  change  the  rule  in  the  forty-sixth  section  of  the 
Practice  Act,^*  that  where  a  complaint  is  not  verified,  a  general 
denial  of  its  allegations  in  the  .answer  will  put  in  issue  all  the 
material  allegations.^^ 

I  3067.  For  nonpayment  of  llcenjM. 

Form  No.  673. 

[State  and  County.]  [Court.} 


The  People  of  the  State  of  Oall- 

fomia 

against 

,  Defendant 


The  people  of  the  state  of  California,  plaintiil  in  this  cause,. 

complain  against ,  defendant  herein,  and  for  cause 

of  complaint  show  and  charge,  that  on  the  day  of 

,  18. .,  at  the  city  of ,  in  the  said 

county,  the  said  defendant  did  attempt  to  carry  on,  and  did  then 
and  there  carry  on  the  business  of  [designate  business],  and  the 
said  defendant  was  then  and  there  required  by  the  provisions 
of  an  act  entitled  "  An  act  to  provide  revenue  for  the  support  of 

the  government  of  this  state,''  approved  on  the day  of 

,  18. .,  to  take  out  a  license  thereto,  in  pursuance 

107  People  V.  Home  Insurance  Ot>.,  29  Oal.  533. 

106  People  V.  Eastman,  25  Gal.  601. 

100  Hurlbutt  V.  Butenop,  27  Cal.  50. 

aoo  People  v.  San  Francisco  Savings  Union,  31  Gal.  132;  cited  in 
Garwood  v.  Hastings,  38  id.  216.  An  allegation  that  prop^ty 
was  assessed  "in  an  amount  greatly  in  excess  of  that  authorized 
by  law,"  is  insufficient  to  raise  any  issue  as  to  the  true  cash  value 
of  the  property,  and  to  raise  such  issue  such  value  should  be  al- 
leged.   State  V.  Sadler,  21  Nev.  13. 

201  Cal.  Code  Olv.  Pro.,  S  437. 

ao2  Rowley  v.  Howard,  23  Gal.  401. 
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of  the  said  act.  And  the  said  defendant  tlien  and  there  so 
attempted  to  carry  on  and  so  carried  on  said  business  without 
such  license  and  without  any  license  thereto.  And  the  said 
defendant  did  then  and  there  unlawfully  fail,  neglect,  and  re- 
fuse to  take  out  the  license  in  such  ca^e  by  said  act  provided, 
and  still  neglects  and  refuses  so  to  do.  And  by  reason  of  the 
premises  the  sum  of dollars  then  and  there  be- 
came and  was  due  from  the  said  defendant,  and  payable  by 
him  to  the  collector  of  taxes  of  the  said  county  [or  license  col- 
lector, as  the  cafie  may  be],  and  the  said  defendant,  although 
often  requested  to  do  so,  has  not  paid  the  said  sum  of  money 
or  any  part  thereof;  but  has  hitherto  wholly  neglected  and 
refused,  and  still  refuses  to  pay  the  same. 

Wherefore  said  plaintiff  asks  judgment  against  said  defend- 
ant, for  said  sum  of dollars,  together  with 

dollars  damages,  as  by  said  act  provided,  and  the  costs  of  this 
suit.^ 


District  Attorney. 

§  d067a.  Complaint  in  action  to  collect  license  tax.  The  com- 
plaint in  an  action  brought  by  the  district  attorney  to  collect 
a  license  tax,  under  an  ordinance  which  provides  that  the  tax 
collector  may  direct  such  suits  to*  be  brought,  need  not  allege 
that  the  action  was  brought  under  an  authorization  by  the 
tax  collector.  The  district  attorney,  being  an  attomey-at-law, 
is  presumed  to  be  authorized  by  the  proper  party  to  institute  the 
actions  he  may  bring,  in  the  absence  of  evidence  to  the  con- 
trary.*^ 

i  SOOTb.  Complaint  to  eet  aside  tax  sale.  A  complaint  in  an 
action  to  set  aside  a  tax  sale  of  lands  sold  for  a  certain  sum,  a 
portion  of  which  is  claimed  to  be  excessive  as  embracing  an 
item  of  personal  tax,  is  not  demurrable  as  ambiguous  or  un- 
certain in  failing  to  state  the  excessive  portion  where  the 
precise  amount  can  be  ascertained  by  computation.^^ 

308  A  license  fee  or  charge  for  the  transaction  of  any  business 
is  a  tax  within  the  meaning  of  the  term  "  tax  "  as  employed  in 
section  6  of  article  6  of  the  Constitution,  and  in  section  838  of  the 
California  Code  of  Civil  Procedure.  City  of  Santa  Barbara  v. 
Steams,  51  Cal.  494. 

904  San  Luis  Obispo  v.  Hendricks,  71  Cal.  242. 

906  Ward  v.  Commissioners,  12  Mont.  28. 
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i  S067c.  Complaint  in  aetion  against  aasMaor.  A  complaint 
against  a  county  assessor^  and  the  sureties  upon  his  official  bond, 
alleging  that  the  assessor  willfully  and  against  law  aasessed  a 
tract  of  land  belonging  to  the  plaintiff  at  an  unlawful  and  f^lse 
valuation  specified,  which  was  largely  in  excess  of  a  sum  alleged 
to  be  its  highest  actual  value  for  agricultural  purposes^  to  the 
plaintiff's  damage  in  a  specified  sum,  does  not  state  &  cause 
of  action.  The  averment  of  the  value  of  the  property  is  in- 
Bufficient>  as  its  value  for  all  purposes  must  be  considered  by 
the  assessor  in  ascertaining  the  amount  at  which  it  would  be 
taken  in  payment  of  a  just  debt  due  from  a  solvent  debtor, 
which  constitutes  its  full  cash  value;  and  the  averment  that 
the  assessment  was  willful  and  against  law,  without  an  averment 
that  he  acted  maliciously,  and  >^ith  intent  to  wrong  and  injure 
the  owner  of  the  property,  does  not  negative  the  presumption 
that  he  simply  erred  in  judgment,  for  which  he  is  not  liable  to 
an  action,  the  only  remedy  for  such  error  being  by  application 
to  the  board  of  equalization.^^ 

§  8067d.  Complaint  —  recoTory  of  illegal  asseBament.     In  an 

action  to  recover  an  assessment  of  an  irrigation  district  paid 
under  duress,  an  averment  in  the  complaint  that  the  assessment 
was  levied  witiiout  calling  a  special  election  or  submitting  the 
question  to  the  qualified  electors  of  the  district,  and  that  no 
election  was  held  authorizing  the  levy,  should  not  be  stricken 
from  the  complaint,  and  the  plaintiff  should  be  allowed  to  prove 
the  averment.^^ 

ao6  Ballerino  v.  Mason,  83  Gal.  447. 
207  Tregea  v.  Owens,  94  Cal.  317. 
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CHAPTER  I. 

DEMURBEBS. 


§  3068.  Demurrers  in  gr^i^^ntl-  A  demurrer  is  an  issue  upon 
matter  of  law.  Its  office  is  to  test  the  sufficiency  of  a  plead- 
ing. It  admits,  for  the  purposes  of  demurrer,  such  facts  as  are 
issuable  and  well  pleaded,^  but  not  immaterial  allegations,  or 
averments  or  mere  conclusions  of  law.^  It  is  not  the  office  of  a 
demurrer  to  set  out  facts.  All  the  facts  involved  in  a  demurrer 
are  those  alleged  in  the  pleading  demurred  to,  and  the  demur- 
rer merely  raises  a  question  of  law  as  to  the  sufficiency  of  those 
facts  to  constitute  a  cause  of  action  or  defense.'  Bv  the  old 
common-law  writers  it  wa«  claimed  not  to  be  a  plea,  because  it 
neither  alleged  nor  denied  any  fact.^  But  this  is  not  now  the 
rule.*  Yet,  whether,  technically  speaking,  it  is  a  plea  or  not, 
in  many  instances  it  is  the  most  important  paper  in  the  action, 
and  when  properly  interposed,  it  may  settle  all  the  issues  of  the 
case,  by  determining,  at  the  threshold  of  the  action,  questions 
which  otherwise  would  only  be  disposed  of  on  the  hearing  of 
the  facts.     The  question  whether  the  plaintiff  in  his  complaint 

1  Branham  v.  Mayor  of  San  Jose,  24  Cal.  602:  Masterson  v.  Town- 
Bhend,  123  N.  Y.  458;  Hopper  v.  Town  of  Covington,  118  U.  S.  148. 

2  Cutler  V.  Wright,  22  N.  Y.  472;  Oroesbeeck  v.  Duoscomb,  41 
How.  302;  Hall  v.  Bartlett,  9  Barb.  207:  Klnnler  v.  KInnler,  45 
N.  Y.  585;  6  Am.  Rep.  132;  Buffalo  Catholic  Institute  v.  Bitter,  87 
N.  Y.  250;  Bonnell  v.  Griswold,  68  id.  294. 

8  Brennan  v.  Ford,  46  Cal.  12;  Rice  v.  Rice,  13  Oreg.  337;  Johnson 
V.  Bumside,  3  S.  Dak.  230. 

4  Gould's  n.  35;  2  Chit.  PI.  678;  3  id.  1246. 

BOliphant  V.  Whitney,  34  Cal.  25;  Fumiss  v.  Ellis,  2  Brock. 
Marsh.  14;  New  Jersey  v.  New  York,  6  Pet.  323.  Most  If  not  all 
the  codes  speak  of  the  demurrer  as  a  pleading.  See  Cal.  Code  Civ. 
Prd,  f  422;  Cashman  v.  Reynolds,  123  N.  Y.  138. 
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lias  stated  facts  sufficient  to  constitute  a  cause  of  action,  is 
thus  disposed  of  without  the  introduction  of  testimony,  or  the 
form  of  a  trial. 

Whether  a  complaint  be  demuirable  is  always  an  important 
inquiry  to  determine,  which  requires  a  careful  and  analytical  ex- 
amination. The  statutes  of  the  several  states  prescribe  certain 
special  grounds  for  demurrer,  differing  in  some  respects^  but 
the  general  ground,  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  can  be  interposed  in  all 
courts  of  conmion-law  jurisdiction.  The  inquiries  to  be  made 
by  defendant  when  served  with  the  complaint,  if  he  wishes  to 
demur  to  it,  are:  1.  "  Has  the  court  jurisdiction  of  the  person 
of  the  defendant?  "  If  the  answer  be  in  the  affirmative,  then, 
2.  *'Has  the  court  jurisdiction  of  the  subject  of  the  action?" 
For  if  the  person  or  property  named  in  the  complaint  is  beyond 
the  jurisdiction  of  the  court,  for  any  reason  which  appears  upon 
the  face  of  the  complaint,  then  the  action  must  fall.  The  sec- 
ond cause  of  demurrer  under  our  practice  is  as  to  the  capacity 
of  plaintiff  to  sue;  for,  should  it  appear,  from  the  face  of  the 
complaint,  that  the  plaintiff  has  no  capacity  to  sue,  the  action 
likewise  falls.  The  question  of  capacity  to  sue  often  arises 
where  a  married  woman  is  plaintiff,  or  one  of  the  plaintiffs,  or 
when  a  minor  sues,  or  when  a  person  sues  in  a  representative  or 
official  capacity.  But,  third,  the  court  may  have  jurisdiction  of 
the  person  or  property  of  the  defendant,  and  the  plaintiff  may 
have  the  legal  capacity  to  sue,  yet  there  may  be  another  action 
perding  between  the  same  parties  for  the  same  cause;  or,  fourth, 
there  may  be  a  defect  or  a  misjoinder  of  parties  plaintiff  or  de- 
fendant. The  inquiry  whether  there  be  another  action  pending, 
etc.,  can  rarely  be  raised  by  demurrer,  for,  in  most  instances, 
the  facts  disclosing  this  will  not  appear  on  the  face  of  the  com- 
plaint, and  hence  that  issue  must  be  presented  by  the  answer. 
But  whether  there  is  a  misjoinder  or  defect  of  parties,  plaintiff 
or  defendant,  is  a  question  requiring  a  careful  consideration. 
This  may  generally  be  settled  by  the  inquiries:  "  Has  the  plain- 
tiff or  defendant  an  interest  in  the  event  of  the  suit?  *'  "  Will 
his  rights  be  adjudicated  upon  in  the  action?  "  or,  *'  Will  the 
rights  of  another  person,  not  a  party  to  the  action,  be  affected 
in  the  disposition  of  the  cause?  "  The  interest  or  right  thus  to 
be  affected  must  be  an  actual,  existing  interest^  an  interest 
which  any  judgment  of  the  court  would  nearly  or  remotely 
affect.     A  mere  possible  interest  is  not  in  general  such  as' will 
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require  a  party  to  be  joined  in  the  action.  When,  however, 
the  title  to  property  is  sought  to  be  determined  by  the  judg- 
ment or  decree  of  the  court,  then  persons  possessing  very  slight 
or  remote  interests  should  be  made  parties,  as  in  actions  of 
partitioh,  the  foreclosure  of  mortgages,  etc. 

The  next  objection,  and  the  fifth  ground  of  demurrer  under 
the  statute,  iS|,  ^^that  several  causes  of  action  have  been  im- 
properly united.'*    For  instance,  an  action  for  damages  for 
personal  injury  can  not  be  united  with  an  action  on  account; 
nor  can  an  action  to  quiet  title,  or  in  ejectment,  or  any  other 
action  affecting  real  property,  be  united  with  a  simple  assumpsit. 
In  general,  under  the  liberal  provisions  of  our  statute,  different 
causes  of  action  may  be  united  when  they  belong  to  the  same 
class  or  species  of  injuries  or  wrongs,  or  when  they  arise  out 
of  the  same  transaction.     But,  admitting  that  the  action  is 
brought  in  the  right  court,  that  the  parties  plaintiff  have  the 
light  to  sue,  and  that  it  is  brought  by  the  proper  parties,  and 
that  no  other  action  is  pending  between  these  parties,  still, 
the  sixth  ground  of  demurrer  under  the  statute,  and  the  one 
most  often  interposed,  is,  ^Hhat  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action."    Thus,  where 
the  complaint  shows  upon  its  face,  in  an  action  on  accoimt, 
that  it  accrued  more  than  two  years  before  the  commencement 
of  the  suit;  or,  in  an  action  of  ejectment,  a  seisin  and  ouster 
are  alleged  to  have  occurred  more  than  five  years  before  the 
commencement  of  the  action;  in  each  case  the  complaint  would 
fail  to  state  a  cause  of  action  because  of  the  bar  of  the  Statute 
of  Limitations.     The  instances  where  a  plaintiff  would  fail 
to  state  facts  sufficient  to  constitute  a  cause  of  action  are  so 
numerous  that  examples  seem  unnecessary.     The  following  in- 
quiries, however,  may  be  a  guide  to  the  practitioner  on  the 
subject:     1.  Does  the  complaint  show  that  the  plaintiff  has 
suffered  an  injury?    2.  Is  it  an  injury  which  the  law  recognizes 
as  a  wrong,  and  for  which  it  provides  a  remedy?     3.  Is  the 
defendant  liable  for  the  alleged  wrong  done?    4.  If  the  defend- 
ant is  liable,  to  what  extent  is  he  liable,  and  what  will  be  the 
legal  remedy  for  such  injury?    These  questions  will,  in  gen- 
eral, test  the  validity  of  tiie  pleading.    Any  person  may  know 
that  an  answer  must  be  made  to  a  complaint,  but  it  frequently 
requires  the  most  careful  and  critical  thought  to  tell  when  it 
may  be  successfully  demurred  to.     The  answer  puts  in  issue 
ihe  facts,  while  the  demurrer  puts  in  issue  the  law.    The  one 
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denied  the  allegationB  af  tlie  complaint;  the  otiier  admits  but 
avoids  them  by  affirming  that  no  wrong  was  done  the  plaintiff 
by  the  defendant.  By  wrong  is  meant  no  wrong  for  which 
the  law  affords  a  remedy.  The  seventh  and  last  ground  of 
demurrer  prescribed  by  our  statute  goes  more  to  the  manner 
than  the  matter  of  the  complaint,  namely,  that  the  complaint 
is  ambiguous,  unintelligible,  or  uncei-tain.  For  instance,  a  com- 
plainant might  have  a  perfect  causa  of  action,  and  might  also 
state  facts  in  his  pleading  ^^  sufficient  to  constitute  a  cause  of 
action,''  but  he  may  so  intermingle  them  with  extraneous  matter 
that  the  complaint  would  be  meaningless;  in  other  words.  ^^  the 
allegations  of  the  complaint  should  be  so  clear  and  pointed 
that  defendant  may  know  what  he  is  charged  with^  and  what 
he  must  admit  or  deny.'*  A  defendant,  under  our  practice,  is 
not  obliged  to  look  through  pages  of  meaningless  sentences  to 
find  out  the  idea  of  the  pleader. 

{  3069.  Mode  of  taking  objection.  By  the  former  chancery 
f)ractice,  the  proper  mode  of  taking  advantage  of  any  ground 
of  defense  apparent  from  the  bill  itself,  either  from  its  contents 
or  from  defect  in  its  frame,  0:r  in  the  case  made  by  it,  was 
by  demurrer.®  The  difference  in  the  modem  practice  is  that 
objection  can  not  now  be  taken  by  demurrer  to  the  frame  or 
form  of  the  bill;  the  remedy  is  by  motion  to  make  definite.^ 
Objections  by  demurrer  may  be  taken  within  the  time  pre- 
scribed by  the  statute  for  answering  the  complaint,  that  is  to 
say:  1.  If  service  of  summons  is  had  in  the  county  where  the 
action  is  brought  within  ten  days  after  service;  2.  If  defendant 
is  served  out  of  the  county  in  which  action  is  brought,  but  in 
the  district,  twenty  days;  3.  If  served  anj'where  else  in  the 
state,  forty  days.^  If  service  is  had  by  publication,  the  defend- 
ant has  forty  days  to  answer  after  the  period  for  publication 
expires.^  The  demurrer  shall  be  filed  with  the  clerk,  and  a 
copy  thereof  served  on  the  adverse  party  or  his  attorney.*^ 
Where  a  demurrer  to  the  complaint  is  put  in  and  overruled, 
and  the  defendant  then  answers,  the  answer  is  a  waiver  of  the 

«1  MJtf.  Eq.  PI.  107:  1  Barb.  Cli.  Pr.  105. 

7  Howell  V.  Fraser,  1  Code  R.   (N.  S.)  270. 

8  See  Cal.  Code  Civ.  Pro.,  §  407.  And  requirements  as  to  time 
differ  in  the  several  states.  Th(^  statements  of  the  text  are  given 
mainly  for  purposes  of  illuRtratlon. 

»Seo  Cal,  Code  Civ.  Pro.,  §  413. 
10  Id.,  §  456. 
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demurrer.*^  The  omission  of  the  defendant  to  join  in  a  de- 
murrer to  a  plea  is  a  waiver  of  that  plea.^^  If  demurrers  are 
suffered  to  rest  for  three  years>  the  court  may  then  overrule 
them  in  its  discretion,  for  want  of  prosecution.^^ 

A  statement  of  facts  in  a  demurrer  is  not  admissible.  The 
only  office  of  a  demurrer  is  to  raise  issues  of  law  upon  the  facts 
stated  in  the  pleading  demurred  to."  If  it  requires  the  slight- 
est statement  of  facts  to  make  the  defect  in  the  complaint  ap- 
parenty  demurrer  will  not  lie.^*  The  test  of  a  demurrer  is: 
Does  it  require  any  facts  to  sustain  it?  ^*  If  no  objection  be 
taken,  either  by  demurrer  or  answer,  the  defendant  must  be 
deemed  to  have  waived  the  same,  excepting  only  the  objection 
to  the  jurisdiction  of  the  court,  and  the  objection  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.^''  A  demurrer  abandoned  after  service  of  an  amended 
pleading  is  no  longer  a  part  of  the  record,  and  will  be  struck 
out  of  the  appeal-book  on  motion.^^  In  a  case  brought  upon 
a  writ  of  error,  which  presented  the  appearance  of  a  demurrer 
upon  the  record  which  had  not  been  disposed  of,  where  there 
was  a  verdict  upon  a  plea  of  the  general  issue,  and  a  judgment 
rendered  thereon,  the  Supreme  Court  presumed  that  the  de-' 
murrer  had  been  either  withdrawn  or  overruled.^®  Notwith- 
standing a  defendant  in  chancery  demurs,  and  the  demurrer  is 
overruled,  he  may  afterwards  insist  upon  the  same  thing  by 
his  answer.*^  And  under  the  civil  law,  the  party  who  demurred 
is  not  prevented  from  contesting  the  facts  confessed  in  the 
demurrer,  and  compelling  the  opposite  party  to  prove  them.** 
This  is  the  modem  practice. 

11  De  Boom  v.  Priestly,  1  Cal.  206;  Brown  v.  Saratoga  B.  R*  Oo., 
18  N.  Y.  495;  Barada  v.  Inhabitants  of  Carondelet,  8  Mo.  ©44; 
Hammersmith  v.  Avery,  1  West  Coast  Rep.  662. 

12  Morsel!  v.  Hall,  13  How.  212. 
18  Anderson  v.  Fisk,  36  Cal.  625. 

14  Brennan  v.  Ford,  46  Cal.  7;  Brooks  v.  Gibbons,  1  Paige  Oh.  374; 

§  3068,  ante. 

IB  Davy  V.  Betts,  23  How.  Pr.  306;  Dlllaye  v.  Wilson,  43  Barb.  261. 

10  Struver  v.  Ocean  Ins.  Co.,  16  How.  Pr.  422. 

"Cal.  Code  Civ.  Pro.,  §  434.  As  to  waiver  of  objection  to  the 
complaint  on  special  grounds  by  the  omission  to  demur,  see  Malone 
V.  StUlwell,  15  Abb.  Pr.  421.  The  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  is 
never  waived.    Parker  v.  Bond,  5  Mont.  1. 

18  Brown  v.  Saratoga  R.  R.  Co.,  18  N.  Y.  495. 

i^Townsend  v.  Jemison,  7  How.  (U.  S.)  706. 

20  See  Crawford  v.  The  "  William  Penn,"  3  Wash.  O.  O.  484. 

21  Id. 
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i  3070.  What  a  demurrer  admits.  A  demurrer  admits  the 
matter  of  fact^  since  it  refers  the  law  arising  upon  the  fact 
to  the  judgment  of  the  court;  and^  therefore^  the  fact  is  taken 
to  be  true  on  such  demurrer,  or  otherwise  the  court  has  nu 
foundation  on  which  to  make  any  judgment.^  But  only  such 
facts  as  are  issuable  and  well  pleaded  are  admitted.^  This  case, 
however,  involved  only  the  former,  the  question  being  whether 
the  demurrer  admitted  a  statement  in  the  complaint  which  was 
'  a  mere  conclusion  of  law.  It  was  undoubtedly  the  rule  at 
common  law  that  a  demurrer  admitted  only  facts  well  or 
formally  pleaded,  but  by  statute  a  general  demurr^  confesses 
all  matters  pleaded,  though  informally.^  But  a  special  de- 
murrer admits  only  facts  well  pleaded.*  Irrelevant  fleets  are 
not  admitted.*  Where  the  pleading  demurred  to  contains  two 
contradictory  averments,  one  of  which  the  law  adjudges  to  be 
a  fiction,  the  demurrer  only  admits  the  averment  which  the 
law  adjudges  to  be  true.^  It  admits  the  allegations  of  the  bill, 
for  the  purposes  of  a  motion  on  the  bill.*  Where  the  court 
intimates  that,  conceding  the  facts  to  be  true,  yet  the  plaintiff 
could  not  recover,  and  the  defendant  admits  the  facts  could 
be  proved,  this  is  deciding  the  case  as  on  demurrer,  or  as  on 
motion  for  nonsuit.*  But  an  admission  of  facts  by  a  demurrer 
in  one  cause  is  not  evidence  of  those  facts  in  another  cause, 
although  between  the  same  parties.^  So,  a  demurrer  does  not 
admit  the  truth  of  any  new  facts  not  appearing  in  the  original 
pleading.®*     And  it  never  admits  the  law  arising  on  those  facts.** 

22TomlIn*8  Law  Diet. 

28  Branham  v.  Mayor,  etc.,  of  San  Jose,  21  Gal.  602. 

24  See  Stephen  on  PI.  159,  160. 

25  Id.;  People  v.  Goddard,  8  Col.  432;  Supply  CJo.  v.  fimott,  10  id. 
327;  Adams  v.  Coach,  1  Okl.  17. 

26  Hall  V.  Bartlett,  9  Barb.  297. 

27  Freeman  v.  Frank.  10  Abb.  Pr.  370;  see,  generally,  Oommon- 
wealth,  etc.,  v.  Commissioners,  37  Penn.  St.  277;  Bennlon  v.  David- 
son, 1  Horn  &  Hurl.  48;  Freeman  v.  Frank,  10  Abb.  Pr.  370;  Cutler 
V.  Wright,  22  N.  Y.  472;  Greathouse  v.  Dunlap,  3  McLean  Q  0. 
803;  Commercial  Bank  of  Manchester  v.  Buckner,  20  How.  (U.  8.) 
108;  Van  Doren  v.  Tjader,  1  Nev.  380:  90  Am.  Dec.  498;  Orlffing 
V.  Gibb,  2  Black,  519;  Foot  v.  Linck,  5  McLean,  6ia 

28Bayerque  v.  Cohen,  1  McAll.  113. 

29  Snodgrass  v.  Ricketts,  13  C&l.  359. 
•wAiild  V.  Hepburn,  1  Cranch  C.  C.  122.  166. 

81  Van  Doren  v.  Tjader,  1  Nev.  380;  90  Am.  Dec.  498. 
32  United  States  v.  Arnold,  1  Gall.  348;  Hobson  v.  McArthar,  8 
McLean,  241;  Griggs  v.  St  Paul,  9  Minn.  246.    A  demurrer  admits 
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I  3071.  When  a  demurrer  lies.  A  demurrer  lies  only  when 
an  entire  pleading,  that  is  an  entire  cause  of  action,  is  insuffi- 
cient,^ as  a  part  of  a  cause  of  action  can  not  be  demurred 
to.^  So,  if  any  part  of  a  bill  demurred  to  is  good,  demurrer 
to  the  whole  can  not  be  sustained.^  If  the  complaint  contains 
one  good  cause  of  action,  a  general  demurrer  to  the  whole  com- 
plaint will  not  lie.'*  A  demurrer  must  be  directed  to  the  whole 
of  a  pleading,  or  to  a  particular  and  separate  statement  of  a 
cause  of  action  or  defense.  It  can  not  be  directed  to  certain 
lines  thereof.*^  On  a  general  demurrer  (unless  for  misjoinder 
of  actions)  judgment  must  be  given  for  the  plaintiff,  if  there 
is  one  good  count  in  the  declaration.^ 

the  truth  of  all  allegations  which  are  well  pleaded,  however  improb- 
able the  facts  alleged  may  be.  WoodruiT  v.  Howes,  88  Cal.  184; 
and  see  Freeman  v.  Hart,  61  Iowa,  525;  Peterson  v.  Roach,  32  Ohio 
St.  374.  When,  however,  allegations  in  a  pleading  are  admitted 
for  the  purpose  of  a  demurrer,  they  are  admitted  for  that  purpose 
only,  and  should  not  be  commented  on  by  the  court  as  if  they  were 
4le  facto  true.  Day  v.  Brownrigg,  10  Ch.  Div.  294;  Rice  v.  Rice,  13 
Oreg.  337. 

8S 1  Van  Santv.  184. 

M  Lord  V.  Vreeland,  15  Abb.  Pr.  122;  Wait  v.  Ferguson,  14  id.  379; 
Mattoon  v.  Balder,  24  How.  Pr.  329;  Hayden  v.  Anderson,  17  Iowa, 
158. 

sAKuypers,  etc.,  v.  Ministers,  etc.,  of  Reformed  Dutch  Church, 
6  Paige  Oh.  570;  Story's  Bq.  PL,  {  443;  Whiting  v.  Heslep,  4  Oal. 
327;  Weaver  v.  Conger,  10  id.  233;  Martin  v.  Mattlson,  8  Abb.  Pr. 
3;  Atwill  V.  Ferrett,  2  Blatchf.  39;  MarshaH  v.  Bouldin,  8  Mo.  244; 
Butler  V.  Wood,  10  How.  Pr.  222;  Cooper  v.  Clason,  1  Code  R. 
(N.  8.)  347;  Souza  v.  Belcher,  3  Edw.  Ch.  117;  Livingston  v.  Story, 
9  Pet.  632;  Livingston  v.  Livingston,  4  Johns.  Ch.  294;  Higinbotham 
V.  Burnett,  5  id.  184;  Parsons  v.  Bowne,  7  Paige,  354;  Griggs  v. 
Thompson,  1  6a.  Dec.  146;  Hollsclaw  v.  Johnson,  2  Id.  146;  Jaques 
V.  Morris,  2  B.  D.  Smith,  639;  Fancher  v.  Ingraham,  G  Blaclcf.  139. 

seQrifflths  v.  Henderson,  49  Cal.  566;  Fleming  v.  Albeck,  67  id. 
226;  McCann  v.  Pennie,  100  Id.  547;  McCartney  v.  Glassford,  1 
Wash.  St  579;  Pinltum  v.  Ban  Claire,  81  Wis.  301;  Victory  Webb 
Printing  Co.  v.  Beecher,  26  Hun,  48;  97  N.  Y.  651. 

87  Locke  V.  Peters,  65  Cal.  161;  Herefort  v.  Cramer,  4  West  Coast 
Rep.  229;  Reed  v.  Davis,  67  Cal.  491. 

38  1  Bos.  &  Put  (N.  R.)  43;  Stoddard  v.  TreadweU,  26  Cal.  294; 
Whitney  v.  Crosby,  3  Cal.  89;  Gidney  v.  Blalce,  11  Johns.  M; 
Martin  v.  WiUiams,  13  id.  264;  MoneU  v.  Colden,  id.  395;  7  Am. 
Dec.  390;  Mumford  v.  Fitzhugh,  18  Johns.  457;  People  v.  Bartow,  6 
Cow.  290;  Freeland  v.  McCullough,  1  Den.  414;  43  Am.  Dec.  685; 
Wolfe  V.  Luyster,  1  Hall,  146;  Ward  v.  Saclcrider,  3  Cal.  263;  French 
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A  demurrer  should  be  interposed  only  to  the  counts  badly 
pleaded;  a  general  demurrer  to  the  whole  will  be  bad.**  So,  in 
covenant^  where  several  breaches  are  assigned,  some  of  which 
are  sufQcient  and  others  not,  the  defendant  should  only  demur 
to  such  as  are  bad;  and  if  he  demur  to  the  whole  declaration, 
judgment  must  be  given  against  him.*^  So  a  demurrer  to  a 
whole  complaint  is  bad  if  one  of  the  plaintiffs  may  have  judg- 
ment separately.**  Where  a  complaint,  filed  to  compel  a  part- 
nership account,  contained  sufficient  to  call  upon  defendants 
for  an  accounting  as  to  a  particular  branch  of  their  business, 
but  was  in  other  respects  inartificially  drawn  and  insufficient, 
and  a  demurrer  was  put  in  to  the  whole  complaint,  it  was  held 
that  the  demurrer  must  be  overruled.*^  Where  a  demurrer  is 
too  general,  it  will  be  overruled.*^     But  in  our  practice  this 

V.  Tunstall,  Hempst.  204;  McCue  v.  Corpor.  of  Wash.,  3  Cranch 
O.  0.  639;  Brown  v.  Duchesne,  2  Curtis  O.  C.  97;  Vermont  v. 
Society  for  Prop,  of  Gospel,  2  Paine  O.  C.  545;  Clark  v.  Smith,  4 
West  Coast  Rep.  91.  A  general  demurrer  to  a  whole  complaint 
which  contains  two  counts  or  two  causes  of  action  Is  properly 
sustained,  where  neither  of  the  counts  states  a  cause  of  action, 
and  it  is  not  necessary  that  the  demurrer  in  such  case  should 
refer  to  either  of  the  counts  separately.  Churchill  v.  Pac.  Imp. 
Co.,  96  Oal.  490.  But  where  a  complaint  contains  several  Counts, 
a  general  demurrer  thoreto  on  the  ground  that  it  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action  should  be  overruled, 
if  any  of  the  counts  are  sufficient.  Pfister  v.  Wade,  69  Oal.  133.  So. 
a  demurrer  upon  the  general  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  is  not  sustainable, 
if  the  complaint  states  a  cause  of  action  in  favor  of  any  one  of 
several  plaintiffs.  O'Callaghan  v.  Bode,  84  Cal.  489;  Chevret  t. 
Lumber  Co.,  4  Wash.  St.  721.  And  upon  a  general  demurrer  to 
a  complaint,  where  the  facts  necessary  to  constitute  a  cause  of 
action  are  shown  by  the  complaint  to  exist,  although  inaccurately 
or  ambiguously  stated,  or  appearing  by  necessary  implication,  the 
demurrer  will  be  overruled.  Amestoy  v.  Electric  Rapid  Transit 
Co.,  95  Oal.  311. 
38  Douglass  V.  Satterlee,  11  Johns.  16. 

40  Gill  V.  Stebbins,  2  Paine,  417. 

41  Peal>ody  v.  Wash.  Co.  Mut.  Ins.  Co..  20  Barb.  339. 

42  Young  V.  Pearson,  1  Cal.  448.  Where  a  complaint  is  suffi- 
cient to  sustain  a  judgment,  although  it  may  be  carelessly  drawn, 
a  general  demurrer  is  properly  overruled.  Lawrence  Nat.  Bank 
V.  Kownesky,  105  Oal.  41. 

« Young  V.  Pearson,  1  Cal.  448;  People  v.  Morrill,  26  Id.  361; 
Stoddard  v.  Treadwell,  id.  294. 
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is  not  necessaxy  where  the  demurrer  is  interposed  on  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  If  a  demurrer  is  to  the  whole  bill^  and  is 
good  as  to  a  part,  but  bad  as  to  part,  it  should  be  overruled.** 
For  a  demurrer  bad  in  part  is  bad  in  toto,*'^  Where  the  com- 
plaint counts  upon  two  promises,  the  promise  to  pay  costa  and 
damages,  and  the  promise  to  pay  the  value  of  the  use  and 
occupation  of  the  premises^  and  the  objections  taken  by  de- 
murrer to  the  whole  complaint  were:  1.  That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action;  2. 
That  the  complaint  is  ambiguous,  unintelligible,  and  uncertain, 
and  under  the  first  cause  a  multitude  of  supposed  defects  were 
specified,  and  under  the  last  none  were  specified,  the  demurrer 
ua«  properly  overruled.*® 

§  8072.  When  demurrer  will  not  lie.  The  mistake  of '  the 
pleader  in  setting  forth  the  facts  constituting  a  single  cause 
of  action  in  two  separate  statements,  some  facts  in  one  and 
some  in  another,  as  constituting  separate  causes  of  action,  does 
not  render  the  pleading  demurrable.*^  Nor  will  a  demurrer  lie 
to  a  complaint  for  the  defect  of  not  separately  stating  two  or 
more  causes  of  action;  they  being  such  as  might  be  united  iu 
one  complaint  if  properly  stated.*®  Where  the  complaint  in 
but  one  count  states  facta  constituting  two  or  more  causes  of 
action,  or  the  relief  claimed  is  beyond  that  authorized  by  the 
facts,  the  remedy  is  by  motion  to  strike  out,  not  by  demurrer.** 

«  People  V.  Morrill,  26  Cal.  360. 

«Verplank  ▼.  Oaines,  1  Johns.  Ch.  57;  Le  Port  v.  Delafleld,  3 
Edw.  Oh.  32;  Thompson  v.  Newlin,  3  Ired.  Ch.  388;  Russell  V.  Lanier, 
4  Hayw.  (Tenn.)  289;  Kimberly  v.  Sells,  3  Johns.  Ch.  467. 

4«Murdock  v.  Brooks,  38  Cal.  600. 

^THlUman  v.  HiUman,  14  How.  Pr.  456;  see  Lackey  v.  Vander- 
bilt,  10  id.  165. 

48  Moore  v.  Smith,  10  How.  Pr.  361;  Harsen  v.  Bayaud,  5  Duer, 
656;  Gooding  v.  McAUster,  9  How.  Pr.  123;  Welles  v.  Webster,  id. 
251;  Robinson  v.  Judd,  id.  378;  Peckham  v.  Smith,  id.  436;  Benedict 
V.  Seymour,  6  id.  298;  Waller  v.  Raskan,  12  id.  28;  Cheney  v.  Fisk. 
22  id.  236;  Township  of  Hartford  v.  Bennett,  10  Ohio  St.  441;  Dor- 
man  y.  Kellam,  4  Abb.  Pr.  202;  Badger  y.  Benedict,  id.  176;  Bemero 
y.  Insurance  Co.,  3  West  Coast  Rep.  292;  65  Cal.  386.  Defects  of 
form  of  ayerment  or  uncertainty  can  not  be  urged  upon  general 
demurrer.  Ward  y.  Clay,  82  id.  502;  Carpenter  y.  Smith,  20  Coi. 
39. 

4»  Flckett  y.  Brice,  22  How.  Pr.  194;  Lord  v.  Vreeland,  13  Abb.  Pr. 
195;  S.  0.,  24  How.  Pr.  31C. 
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So^  if  some  of  the  breaches  in  a  count  demurred  to  ore  good,, 
a  demurrer  will  not  lie;*^  though  separate  demurrers  might  be 
interposed  to  the  several  causes  of  action  contained  in  a  com- 
plaint." 

If  the  facts  stated  in  a  complaint  constitute  a  valid  and  suf- 
ficient cause  of  action,  though  other  and  unnecessary,  imma- 
terial, or  redundant  statements  be  contained  in  it,  a  demurrer 
will  not  lie.*^  Such  objections  are  remedied  by  motion.*^  In 
New  York,  a  demurrer  will  not  lie  for  irrelevancy  or  redun- 
dancy.*^' It  will  not  lie  for  argumentativeness.*  A  mere  clerical 
error  in  a  complaint,  e,  g,y  the  omission  in  a  complaint  against 
two  defendants  of  the  letter  "s"  in  the  word  "defendants," 
will  not  sustain  a  demurrer.^  Or  if  the  Christian  name  of  one 
of  the  plaintiffs  does  not  appear,  it  is  no  ground  of  demurrer.^^ 
If  the  complaint  shows  damage,  it  is  not  a  ground  of  demurrer 

BOHayden  v.  Sample,  10  Mo.  215;  State  v.  CampbeU,  id.  734; 
Glover  V.  Tuck,  24  Wend.  15S;  Martin  v.  Williams,  17  Johns.  330; 
People  V.  Russell,  4  id.  570. 

SI  Ogdensburg  Bank  v.  Paige,  2  Code  R.  75. 

B2Ix)omis  V.  Youle,  1  Minn.  177;  Bishop  v.  Edmiston,  16  Abb.  Pr. 
466;  School  District  v.  Pratt,  17  Iowa,  16;  Henke  v.  Bureka  Endow- 
ment Assn.,  100  Oal.  429;  Bremner  v.  Lavitt,  109  id.  130;  Maris  v. 
Stevens,  10  Col.  261. 

M  Byington  v.  Robertson,  17  Iowa,  562;  Morse  v.  Gilman,  16  Wis. 
504;  Chesbrough  v.  New  York  &  Erie  R.  R  Co.,  13  How.  Pr.  557; 
Graham  v.  Gamman,  id.  860;  People  ex  rel  Crane  v.  Ryder,  12  N.  Y. 
433;  Cramer  v.  Oppenstein,  16  Col.  504.  What  a  demurrer  to  a  bill 
in  equity  is,  and  why  it  can  not  be  sustained  where  the  facts,  as 
stated  on  the  face  of  the  bUl,  entitle  plaintiffs  to  relief,  see  Carroll 
V.  Carroll,  11  Barb.  293;  Otis  v.  Spencer,  8  How.  Pr.  177;  Union 
M.  I.  Co.  V.  Osgood,  1  Duer,  707;  id.  243;  see  Grifflng  v.  Gigg.  2 
Black,  519;  Grain  v.  Aldrieh,  38  Cal.  514;  99  Am.  Dec.  423;  White 
V.  Lyons,  42  Oal.  279. 

M  Consult  Village  of  Warren  v.  Phelps,  30  Barb.  646;  Watson  v. 
Husson,  1  Duer,  242;  Spies  v.  Accessory  Trans.  Co.,  5  id.  663;  Boeder 
V.  Ormsby,  13  Abb.  Pr.  334;  Seeley  y.  EngeU,  13  N.  Y.  542;  Smith 
V.  Greenin,  2  Sandf.  702;  Richards  v.  Edick,  17  Barb.  261;  Ham- 
mond V.  Hudson  River  Iron  &  Machine  Co.,  20  id.  386;  Lee  Bank 
V.  Hitching,  11  Abb.  Pr.  435;  see  Anon.,  id.  231. 

«  Brown  v.  Richardson,  20  N.  Y.  474;  Zabriskie  v.  Smith,  Z  Kern. 
330;  Prindle  v.  Caruthers,  15  N.  Y.  431;  Judah  v.  Vincennes  XTniver- 
sity,  23  Ind.  273;  Milliken  v.  Tel.  Co.,  110  N.  Y.  403;  Bfarie  t. 
Garrison,  83  id.  14. 

M  Chamberlin  v.  Kaylor,  2  E.  D.  Smith,  184« 

07  Nelson  y.  Highland,  33  Cal.  74. 
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that  it  does  not  show  the  amount  of  damages.  The  amount 
of  damages  is  never  the  subject  of  demurrer.^  A  demurrer 
does  not  raise  the  objection  that  the  complaint  does  not  show 
a  cause  of  action  for  so  large  a  sum  as  that  demanded.  Though 
it  seems  the  demurrer  in  such  case  is  not  frivolous.^  In  an 
action  for  the  breach  of  a  contract,  the  want  of  any  aveHnent 
of  special  damage  can  not  be  reached  by  a  demurrer.  Such 
averment  is  only  necessary  where  the  right  of  action  itself  de- 
pends upon  the  special  injury  received.  For  the  breach  of  con- 
tract an  action  lies,  though  no  actual  damage  be  sustained.^ 

The  objection  that  a  deed  was  not  signed  and  acknowledged 
by  a  married  woman,  as  required  by  law,  can  not  be  raised  by 
demurrer,  where  the  complaint  alleges  that  she  signed  and  de- 
livered such  deed.**  Nor  that  a  bond  signed  by  two  has  but 
one  seal,  for  the  party  who  has  not  actually  signed  and  sealed 
the  bond  may  specifically  plead  non  est  factum,  under  oath;^ 
although  such  plea  would  not  avail  under  the  California  de- 
cisions. A  demurrer  to  evidence  is  not  a  good  plea'  to  a  bill 
in  equity  on  the  ground  of  its  extending  beyond  the  allegations 
contained  in  the  bill.^  So  the  insertion  of  interrogatorieB  in  a 
complaint,  after  the  mode  of  a  bill  of  discovery,  is  not  a  ground 
for  demurrer.^  It  can  not  be  objected  on  demurrer  to  a 
declaration,  alleging  fraudulent  misrepresentations,  that  the 
representations  were  made  as  a  matter  of  opinion.^  A  de^ 
murrer  to  a  bill  which  contains  allegations  of  fraud  and  strong 
circumstances  of  equity  must  be  overruled.  In  such  case  the 
defendant  must  answer  to  the  fraud.^  Not  isv  the  omis- 
sion of  pledges  of  prosecution  in  the  complaint  a  ground  for 
demurrer,  they  being  mere  matters  of  form.®^    The  want  of 

M  Povey  V.  Sleight,  1  Wend.  518;  Hecker  v.  DeGroot,  15  How.  Pr. 
814.  A  complaint  which  states  a  cause  of  action  for  nominal 
damages  for  breach  of  contract,  Is  good  on  general  demurrer. 
Jacobs  Sultan  Go.  v.  Mercantile  Co.,  17  Mont.  61. 

ro  Witherhead  v.  Allen,  28  Barb.  661. 

WMcCarty  v.  Beach,  10  Cal.  461;  Hewitt  v.  Mason,  24*  How.  Pr. 
866;  Sunnyside  Land  Ck>.  v.  Ballway  Co.,  20  Oreg.  541. 

«i  Kays  V.  Phelan,  19  Gal.  128. 

«  Smith  V.  Hart,  1  Mo.  273. 

o  Blackburn  v.  Stannard,  5  L.  R.  260. 

MBank  of  British  North  America  v.  Suydam,  6  How.  Pr.  379. 

«  Whitton  V.  Goddard,  36  Vt.  730. 

«  Burnley  v.  Town  of  Jeffersonvllle,  3  McLean,  336. 

e?  Baker  v.  Philips,  4  Johns.  19«. 
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affidavit  to  a  plea  is  not^  in  MiBsonri^  a  ground  for  demurrer." 
The  objection  to  the  want  of  verification  of  the  complaint^ 
where  verification  is  required  by  statute,  must  be  taken  either 
before  answer  or  with  the  answer.^  It  has  been  held  thai  it 
should  be  taken  by  motion  when  the  respondents  appearJ® 

$  8078.  ObJectionB  to  prayer  for  relief.  Objections  to  the 
prayer  of  a  complaint  can  not  be  taken  by  demurrer.  If  the 
specific  relief  asked  can  not  be  granted,  such  relief  aa  the  case 
stated  in  the  bill  authorizes  may  be  had  under  the  clause  in 
the  prayer  for  general  relief,  and  even  in  the  absence  of  such 
clause  when  an  answer  is  filed.  The  facts  in  the  complaint> 
and  not  the  prayer,  settle  the  relief  to  be  granted.''^  Nor  will 
demurrer  lie  to  the  demand  for  more  relief  than  the  plaintiff 
is  entitled  to.*^^  If  the  complaint  shows  that  the  plaintiff  has 
a  cause  of  action,  and  that  he  is  entitled  to  some  relief,  the 
question  as  to  what  kind,  or  how  much  relief  should  be  granted 
to  him,  can  not  be  made  on  demurrer.'^*  But  if  the  complaint 
does  not  state  facts  sufficient  to  enable  the  plaintiff  to*  recover 
any  part  of  the  relief  demanded,  it  is  demurrable,  though  he 
would  from  the  facts  be  entitled  to  other  relief.*^*  A  demurrer 
to  a  complaint,  on  the  ground  that  it  seeks  a  remedy  at  law, 

68  Parker  v.  Simpson,  1  Mo.  539. 

«•  Greenfield  v.  Steamer  GunneU,  6  Cal.  67. 

70  Woodworth  v.  Edwards,  3  Woodb.  &  M.  120. 

71  Rollins  y.  Forbes,  10  Gal.  290;  People  v.  Morrill,  26  id.  336; 
cited  in  Altbof  v.  Gonheim,  38  id.  234;  Stewart  v.  Hutchinson,  29 
How.  Pr.  181;  Mackey  v.  Auer,  8  Hun.  180;  Walker  v.  Spencer,  IS 
Jones  &  S.  71;  Gamer  v.  Harmony  Mills,  6  Abb.  N.  C.  212;  Gamer 
V.  Thorn,  56  How.  Pr.  452.  The  entire  omission  of  any  prayer 
would  not  subject  the  complaint  or  petition  to  demurrer.  Pox  v. 
Graves,  46  Neb.  812. 

72  Rollins  V.  Forbes,  10  Cal.  290;  Andrews  v.  Shaffer,  12  How.  Pr. 
443;  Beale  t.  Hayes,  5  Sandf.  640;  Emery  v.  Pease,  20  N.  T.  62; 
Moran  v.  Anderson,  1  Abb.  Pr.  288;  Moses  v.  Walker,  2  HUt  536; 
Stuyvesant  v.  Mayor  of  New  York,  11  Paige  Ch.  415;  Woodgate  v. 
Fleet,  9  Abb.  Pr.  222;  Hecker  v.  DeGroot,  15  How.  Pr.  314;  Bishop 
V.  Edmiston,  16  Abb.  Pr.  466;  Prtce  v.  Brown,  10  Abb.  N.  O.  67; 
Howard  v.  Seattle  Nat.  Bank,  10  Wash.  St.  280. 

Tspoett  y.  Steams,  28  Cal.  226.  If  the  complaint  state  fkcts 
which  entitle  the  plaintiff  to  relief,  whether  legal  or  equitable,  it 
is  not  demurrable  on  the  ground  that  it  does  not  state  facts  sufficleat 
to  constitute  a  cause  of  action.    Marriott  v.  Clise,  12  Col.  661. 

74  Walton  V.  Walton,  32  Barb.  203;  S.  C,  20  How.  Pr.  347. 
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and  also  seeks  for  equitable  relief  is  badJ^  A  demurrer  to  a 
bill  iQ  equity  alleging  that  the  relief  can  be  had  at  law^  will 
not  lie  where  the  bill  charges  fraud,  and  prays  relief  against  a 
judgment  at  law,  and  a  sale  under  it^^ 

9  8074.  General  demurrer.  In  Pennsylvania  it  has  been  held 
that  a  general  demurrer  is  only  for  defects  of  substance;  a 
special  demurrer  for  defects  of  form,  which  must  be  specially 
as^igned."^  A  general  demurrer,  assigning  reasons  why  the 
plaintiff  should  not  recover,  must  be  considered  and  treated 
as  a  special  demurrerJ®  Section  431,  California  Code  of  Civil 
Procedure,  provides  that  the  demurrer  must  distinctly  specify 
the  ground^jppn  which  any  of  the  objections  to  the  complaint 
are  taketi^lSa'  unless  it  does  so  it  may  be  disr^arded;  but  this 
provision,  as  we  shall  hereafter  see,  does  not  in  fact  change 
the  force  and  effect  of  a  general  demurrer,  or  the  mode  of 
framing  it,  since,  under  section  434,  it  is  provided  that  a  fail- 
ure to  demur  to  the  jurisdiction,  or  upon  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  does  not  waive  either  objection.  This  must  be  so, 
independently  of  this  provision,  since,  if  the  court  has  not  juris- 
diction, it  can  not  render  a  valid  judgment^  nor  could  a  judg- 
ment be  sustained  upon  the  record  if  it  did  not  disclose  facts 
to  sustain  the  judgment.  On  demurrer,  the  court  should  not 
pay  any  attention  to  forms,  if  it  can  find  in  the  complaint 
any  allegations  which,  under  any  view  of  them,  may  give  the 
plaintiff  a  right  to  recover.'^*  Or,  if  the  complaint*  contains 
the  elements  of  a  cause  of  action,  however  inartificially  it  may 
be  stated;  and  if,  on  analyzing  the  facts  disclosed,  the  whole  or 
any  part  of  them  can  be  resolved  into  a  cause  of  action,  the 
demurrer  should  be  overruled.^    If  the  declaration  doea  not 

n  Gates  v.  Kieff,  7  Gal.  125;  BoUins  v.  Forbes,  10  id.  300. 

76  Shelton  v.  Tiffin,  6  How.  (U.  S.)  103. 

77  Commonwealth  v.  Gross  Oat  R.  R.  Co.,  63  Penn.  St.  ©2. 

78  Tyler  v.  Hand,  7  How.  (U.  S.)  573. 

7»  Wilder  V.  McGormick,  2  Blatchf.  C.  C.  31;  Butterworth  ▼. 
O'Brien,  80  Barb.  192;  S.  O.,  24  How.  Pr.  438.  The  same  distinction 
between  insufficient  facts  and  an  insufficient  statement  of  facts, 
which  prevails  when  It  is  considered  whether  the  complaint  sup- 
ports the  judgment,  should  prevail  upon  general  demurrer. 
Amestoy  ▼.  Blectric  Bapid  Transit  Co.,  95  Cal.  311. 

so  People  V.  Mayor  of  New  York,  28  Barb.  240;  S.  C,  8  Abb.  Pr. 
7;  Bussard  v.  Knapp,  12  How.  Pr.  504;  Amestoy  v.  Electric  Bapid 
Transit  Oo.,  96  Oal.  311. 
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set  forth  a  proper  case^  and  in  a  correct  form,  the  defendant 
may  avail  himself  of  these  defects  on  demurrer;  but  the  want  of 
proper  averments  in  the  declaration  can  not  be  made  the  ground 
of  a  nonsuit.®*  For  defects  in  mere  matters  of  form  in  a 
pleadings  the  adverse  party  should  interpose  a  special  demurrer. 
A  general  demurrer  will  not  in  general  reach  them.®^  But  these 
questions  are  regulated  by  the  decisions  of  the  courts  in.  the 
several  states  and  the  statutes  in  force.  A  general  demurr^'  to 
a  plea  of  fraud  in  obtaining  the  judgment  in  suit  is  insufficient 
where  the  objection  intended  to  be  raised  is  that  the  plea  does 
not  state  the  particulars  of  the  fraud  relied  upon;  this  being 
matter  of  form.^  In  California,  it  is  held  that  an  averment 
in  a  complaint  that  the  defendant  unlawfully  took  personal 
property,  is  a  mere  averment  of  law,  and  an  averment  that  he 
fraudulently  took  it,  without  stating  the  facts  which  constitute 
the  fraud,  is  not  a  statement  of  an  issuable  fact.®* 

$  3075.  Special  demurrers.  The  phrase  '^  special  demurrer  " 
doubtless  means  a  demurrer  which  specifies  the  grounds  upon 
which  objections  are  taken.®*  At  common  law  and  in  the  old 
equity  practice  a  special  demurrer  should  point  out  specifically 
by  paragraph,  page,  or  folio,  or  other  mode  of  reference,  the 
parts  of  the  bill  to  which  it  is  intended  to  apply.®^  It  must 
specify  the  grounds  upon  which  any  of  the  objections  to  the 
complaint  are  taken ;®'^  and  if  it  omit  such  specifications  it  may 
be  disregarded.®®  This  must  be  done  in  all  cases,  except:  1. 
When  objection  is  raised  to  the  jurisdiction  of  the  court;  and. 
2.  When  the  ground  is  that  the  complaint  does  not  state  facts 

81  Bas  V.  Steel,  Pet.  C.  C.  406. 

S2  Childress  y.  Emory,  8  Wheat.  642;  Christmas  v.  Russell,  5  Wall. 
290;  compare  Lockington  y.  Smith,  Pet.  C.  C.  466;  Tehama  County 
y.  Bryan,  68  Cal.  57;  Pedravena  y.  Hotchkiss,  95  id.  6d6;  Schmidt 
y.  Railway  Co.,  90  id.  37;  Kimball  y.  Lyon,  19  Col.  266. 

88  Christmas  y.  Russell,  5  WaU.  290. 

84TriBcony  y.  Orr,  49  Oal.  612;  Cosgroye  y.  Flsk,  90  Id.  75;  and 
see  Selz  y.  Tucker,  10  Utah,  132. 

86  Drals  y.  Hofran,  50  Cal.  127. 

8«  Robinson  y.  Thompson,  2  Yes.  &  B.  118:  Weatherhead  y.  Black- 
bum,  id.  121;  Dovensher  y.  Newenham,  2  Sch.  &  Lef.  199;  Story's 
Bq.  PI.,  $  457:  Atwill  y.  Perrett,  2  Blatchf.  39:  Jarvis  v.  Palmes 
11  Paige  Oh.  650;  Kuypers  y.  Reformed  Dutch  Church.  6  id.  570. 

87  Stat,  of  Oreg.,  S  67;  Harper  y.  Chamberlain,  11  Abb.  Pr.  234;. 
esoal.  Code  Ciy.  Pro.,  9  431;  N.  T.  Code,  9  480. 
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sufficient  to  constitute  a  cause  of  action.^  A  special  demurrer 
is  distinguished  from  a  general  demurrer  by  pointing  out  spec- 
ially the  causes  for  it.®*^  A  demurrer  to  one  of  two  counts  may 
be  sustained^  and  judgment  be  entered  on  the  other  against 
defendant.*^  But  a  demurrer  for  a  misjoinder  of  counts  must 
be  to  the  whole  declaration^^  and  a  cause  of  demurrer  must 
be  specially  assigned.** 

$  8076.  Causee  or  groundB  for  demurrer.  There  are  seven 
causes  for  which  a  demurrer  may  be  interposed  under  section 
430  of  the  California  Code  of  Civil  Procedure.  Unless  a  ground 
of  demurrer  be  included  under  one  or  more  of  such  causes,  it 
can  not  be  sustained.^  A  defect  which  will  defeat  the  plain- 
tiff's present  right  to  recover,  in  whole  or  in  part,  is  a  good 
ground  of  demurrer.^    The  demurrer  is  good  if  it  assigns  the 

grounds  of  objection  substantially  as  they  are  defined  in  the 
• 

«•  Kent  V.  Snyder,  30  Cal.  666;  see  Anibal  v.  Hunter.  6  How.  Pr. 
255;  Durkee  v.  Saratoga  R.  R.  Co.,  4  id.  226;  Hinds  v.  Tweddle,  7  Id. 
278;  Halre  v.  Baker,  5  N.  Y.  357;  Johnson  v.  Wetmore,  12  Barb. 
433;  Skinner  v.  Stuart,  13  Abb.  Pr.  457;  Viburt  v.  Frost,  3  id.  120; 
Hobart  v.  Frost,  5  Duer,  672;  Nash  v.  Smith,  6  Conn.  421. 

90  Steamboat  Reveille  v.  Case,  9  Mo.  498;  Jackson  v.  Rundiet,  1 
Woodb.  &  M.  381.  If  a  complaint  fails  to  state  a  fact  essential  to 
the  cause  of  action,  the  defendant  may  take  advantage  of  the  defect 
by  a  general  demurrer.  Dixon  v.  Gardozo,  106  Cal.  506;  and  see 
Wilkeson  Coal  Co.  v.  Driver,  9  Wash.  St.  177.  If,  however,  the 
complaint  avers  all  the  essential  facts,  but  states  them  defectively 
or  improperly,  the  defect  can  only  be  reached  by  a  special  demurrer, 

'  particularly  designating  the  specific  point  at  which  it  is  aimed. 
Hamlsh  v.  Bramer,  71  Cal.  155;  Jacobs  v.  Mercantile  Co.,  17  Mont. 
61.  The  general  rule  is  that  a' demurrer  which  does  not  distinctly 
specify  the  grounds  of  objection  to  the  complaint  will  be  disre- 
garded. Henderson  v.  Johns,  13  Col.  280;  Dodge  v.  Colby,  108  N. 
Y.  445i  As  to  when  it  lies,  and  its  effect,  see  Whetcroft  v.  Dunlop, 
1  Cranch  O.  C.  5;  Vowell  v.  Lyles,  id.  428;  McOue  v.  Corporation  of 
Wash.,  8  id.  639;  Malone  v.  StlUwell,  15  Abb.  Pr.  421;  NeUis  v.  De 
Forest,  16  Barb.  65;  Chandler  v.  Byrd,  Hempst.  222;  Ckige  v.  Jeffries, 
id.  409. 

91  Barber  v.  Cazalis,  30  Cal.  92. 

Ml  cailt  PI.  180;  Ferrlss  v.  N.  A.  Fire  Ins.  Co.,  1  Hill,  71. 
«8  Owsley  V.  Montgomery  &  W.  P.  R.  R.  Co.,  37  Ala.  560. 
»*  Hentsch  v.  Porter,  10  Oal.  555;  Harper  v.  Chamberlain,  11  Abb, 
Pr.  232. 
»  Hentsch  v.  Porter,  10  Cal.  555. 
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Btatute.**  A  demUTPer  will  lie  only  when  opBot  the  several 
grounds  of  demurrer  is  apparent  on  the  face  of  the  complaint,^ 
and  the  defendant  is  confined  to  the  objections  specified.^ 

•6  Lagow  V.  Nellflon,  10  Ind.  188;  De  Witt  v.  Swift,  3  How.  Pr. 
280;  but  see  Gal.  Ck)de  Gir.  Pro.,  9  431;  and  BUlsaen  v.  HaUeck.  6 
Gal.  386;  Henderson  v.  Johns,  13  Gol.  280. 

07  Simpson  v.  Loft,  8  How.  Pr.  234;  Getty  v.  Hudson  River  B.  R. 
Go.,  Id.  177;  Wilson  v.  Mayor  of  New  York,  6  Abb.  Pr.  6;  S.  C.. 
4  E.  D.  Smith,  675;  S.  G.,  15  How.  Pr.  550;  Goe  v.  Beckwith,  31 
Barb.  339;  Mayberry  v.  Kelly,  1  Kan.  116;  Union  Mut.  Ina  Go.  v. 
Osgood,  1  Duer,  707;  Aurora  v.  Oobb,  21  Ind.  402;  Ken  worthy  v. 
Williams,  5  id.  375;  Davy  v.  Betts,  23  How.  Pr.  396;  Dillaye  v. 
Wilson,  43  Barb.  261;  BeU  v.  Mayor  of  Vicksburg,  23  How.  (U.  S.) 
443;  Amory  v.  McGregor,  12  Johns.  287;  Powers  v.  Ames,  9  Minn. 
178. 

•SLoomls  V.  Tifft,  16  Barb.  541;  Lopea  v.  Gentral  Arisona  Mining 
Go.,  1  West  €!oast  Bep.  41. 


CHAPTEB  n. 

lOBHS  OF  DEHUBBEB8. 

9  3077.  Demurrer  to  some  of  eeveral  caoMe  of  AottoHy  and 
to  the  wholie  complaint. 

Form  No.  674, 

[Title.] 

I.  The  defendant  demurs  to  the  first  cause  of  action  stated 
in  the  complaint  in  this  cause  upon  the  following  grounds: 

1.  That  said  first  alleged  cause  of  action  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

2.  That  said  first  alleged  cause  of  action  is  ambiguous,  un- 
intelligible,  and  uncertain  in  this  [state  particularly  wherein 
it  is  ambiguous,  etc.] 

II.  The  defendant  also  demurs  to  the  third  cause  of  action 
in  said  complaint  contained,  upon  the  ground  that  [state  any 
ground  of  demurrer  applicable  to  the  cause  of  action,  or  as 
many  grounds  as  there  may  be]. 

III.  The  defendant  also  demurs  to  the  whole  complaint  in 
this  cause  upon  the  grounds  following: 

1.  That  seyeral  causes  of  action  have  been  improperly  united 
therein.     [State  wherein  the  joinder  is  improper.] 

2.  [State  any  other  ground  of  demurrer  applicable  to  the 
whole  complaint.] 

9  8078.  Qrounds  of  demurrer.  The  defendant  may  demur 
to  the  complaint  within  the  time  required  in  the  summons  to 
answer,  when  it  appears  upon  the  face  thereof,  either: 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

3.  That  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause;  or, 

4.  That  there  is  a  defect  or  misjoinder  of  parties,  plaintiff 
or  defendant;  or, 

5.  That  sereral  causes  of  action  haye  been  improperly  united; 
or, 
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G.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitnte  a  cause  of  action;  or^  ' 

7.  That  the  complaint  is  ambiguous,  unintelligible,  or  un- 
certain.^ 

The  demurrer  must  distinctly  specify  the  grounds  upon  which 
any  of  the  objections  to  the  complaint  are  taken.  Unless  it 
do  so,  it  may  be  disregarded.  It  may  be  taken  to  the  whole 
complaint^  or  to  any  of  the  causes  of  action  stated  therein,  or 
the  defendant  may  answer  or  demur  at  the  same  time.*  When 
any  of  the  grounds  of  demurrer  do  not  appear  upon  the  face 
of  the  complaint,  the  objection  may  be  taken  by  answer.*  If 
no  such  objection  be  taken,  either  by  demurrer  or  answer,  the 
defendant  must  be  deemed  to  have  waived  the  same,  excepting 
only  the  objection  to  the  jurisdiction  of  the  court,  and  the 
objection  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.* 

i  8070.  Several  causes  of  actioxL  If  a  complaint  containing 
several  causes  of  action  is  demurred  to,  on  the  ground  that 
the  several  counts  do  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  the  demurrer  must  be  overruled,  unless  all 
the  statements  are  insufficient.^  If  there  are  several  causes  of 
action  in  the  complaint,  and  a  demurrer  is  interposed  to  one 
or  more,  but  not  to  each,  the  defendant  should  take  care  to 
avoid  a  default  as  to  the  causes  of  action  not  demurred  to. 
In  such  case  he  may  stipulate  for  time  to  answer  such  causes 
of  action  until  the  demurrer  is  disposed  of  to  the  other  causes 
of  action,  or  he  may  answer  them  at  the  same  time  that  he  files 
Ids  demurrer.  If  there  is  ground  of  demurrer  to  the  whole 
complaint,  and  a  demurrer  is  interposed  thereto,  as  there  may 
be,  notwithstanding  there  is  one  good  cause  of  action,  tliat 
would,  of  course,  save  any  default  being  taken. 

1  Cal.  Oode  Civ.  Pro.,  $  430. 

2  Id.,  S  431. 
8  Id.,  S  433. 

4  Id.,  9  434.  These  provisions  of  the  California  Code  are  found 
in  substance  in  all  the  codes. 

5  Martin  v.  Mattison,  8  Abb.  Pr.  3;  Butler  v.  Wood,  10  How.  Pr. 
222;  Newbery  v.  Garland,  31  Barb.  121;  Jaques  v.  Morris,  2  B.  D. 
Smith,  639;  Oooper  v.  Clason,  1  Oode  R.  (N.  S.)  347;  Townsend  t. 
Jemison,  7  How.  (U.  S.)  706;  Clark  v.  Smith,  4  West  Coast  Bap.  90; 
Barbre  v.  Goodale,  28  Oreg.  465;  also,  9  3071,  ante. 
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9  8080.  On  the  ground  of  want  of  Jurisdiction. 

Farm  No,  67$, 

[Title.] 

The  defendant  demurs  to  the  complaint  filed  herein,  and  for 
cause  for  demurrer  alleges: 

I.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant  [or  of  the  subject-matter  of  the  action  —  state  nrhy]. 

$  8081.  Want  of  Jurisdiction  —  demnrrer  for.  The  meaning 
of  the  clause,  ^^  that  the  court  has  no  jurisdiction  of  the  per- 
son/' is  that  the  person  is  not  subject  to  the  jurisdiction  of  the 
court,  and  not  that  the  suit  has  not  been  regularly  commenced. 
If  the  suit  has  not  been  r^ularly  commenced,  the  remedy  of 
the  defendant  is  by  motion  against  the  irregularity.^  Jurisdic- 
tion is  the  power  to  hear  and  determine  the  controversy 
brought  before  the  court.''  Jurisdiction  is  the  power  to  hear 
and  determine,  or  to  hear  without  detarmining,  or  to  determine 
without  hearing.®  In  the  case  of  Doll  v.  Feller,  16  Cal.  432, 
it  was  held  that  '^  a  demurrer  to  the  jurisdiction  of  the  court 
only  lies  where  the  want  of  such  jurisdiction  appears  affirma- 
tively upon  the  face  of  the  complaint.  In  a  court  of  limited 
and  special  jurisdiction  the  rule  is  otherwise."®  A  Justices 
Court  is  an  inferior  court,  and  its  jurisdiction  must  be  shown 
affirmatively  by  a  party  relying  upon  or  claiming  any  right  un- 
der its  judgments.*^  Where  an  inferior  tribunal,  as  the  board 
of  land  commissioners,  has  once  acquired  jurisdiction  of  a 
matter,  its  subsequent  proceedings  can  not  be  collaterally  ques- 
tioned for  mere  error  or  irregularity.**  There  are  two  modes 
of  acquiring  jurisdiction  of  the  person:  1.  By  personal  service 
of  the  summons,  and  copy  of  complaint;  and,  2.  By  con- 
structive service,  or  by  what  is  commonly  called  publication 
of  summons.*^    Where  S.  and  B.  admitted  "due  service^*  in 

0  Nones  v.  Hope  Mut.  Life  Ins.  Co.,  8  Barb.  541. 

7  C.  P.  R.  R.  Co.  V.  Placer  County,  43  Cal.  366w  It  is  a  misnomer 
to  classify  the  objection  that  a  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  as  an  objection  against  the 
Jurisdiction  of  the  court  Toothaker  v.  City  of  Boulder,  13  Col. 
219. 

s  Ex  parte  Bennett,  44  Cal.  85. 

•  See  Wilson  v.  Mayor  of  New  York,  6  Abb.  Pr.  6;  S.  C,  15  How. 
Pr.  500;  Koenig  v.  Nott,  8  Abb.  Pr.  884.  . 

10  Jolle  V.  Inoltz,  34  Cal.  821;  Winter  v.  Fitzpatrick,  35  Id.  269.    \ 

11  Bemal  v.  Lynch,  36  Cal.  135.  * 
i2Hahn  v.  Kelley,  34  Cal.  391;  94  Am.  Dec.  742. 
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an  action  against  them  and  others^  the  court  thereby  acquires 
jurisdiction  of  them.^^  The  court  whose  jurisdiction  is  im- 
peached has  power  to  determine  the  question  whether  it  pos- 
sesses it  or  not.^* 

9  8082.  SeTeral  caasefl  of  action  —  statement  of  grounds. 
Where  there  are  several  causes  of  action,  but  of  one  of  them 
the  court  has  no  jurisdiction,  the  demurrer  must  be  to  that 
one,  and  in  this  form,  and  not  to  the  whole  complaint,  as  for 
a  misjoinder  of  actions.**^  A  demurrer  on  the  ground  "  that 
the  court  has  no  jurisdiction  either  of  the  person  of  the  defend- 
ants or  of  the  subject  of  the  action,"  and  "  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action," 
is  sufficiently  explicit  under  the  rule  of  construction  adopted 
by  the  courts  of  this  state.^*  In  New  York  objection  to  the 
jurisdiction  may  be  raised  whenever  the  parties  are  before  the 
court,  either  at  Special  Term,  or  by  motion  on  the  trial,  or  by 
motion  in  arrest  after  verdict.*' 

9  8088.  On  the  ground  of  want  of  capacity  to  sue. 

Form  No.  676. 

[Title.] 

The  defendant  demurs  to  the  complaint  filed  herein,  and  for 
cause  of  demurrer  alleges: 

That  the  plaintiff  has  not  legal  capacity  to  sue  [state  reason 
why]. 

I  8084.  Company  —  membership.  The  failure  to  aver  mem- 
bership in  a  company  in  the  body  of  the  complaint  is  a  ground 
for  demurrer.*^ 

IS  Sharp  v.  Bninnings,  35  Gal.  52a 

H  King  V.  Poole,  36  Barb.  242.  Under  the  laws  of  Washington 
(Laws  of  1887-8,  p.  24),  jurisdiction  could  be  obtained  of  the  person 
of  a  defendant  by  the  service  upon  him  of  the  summons  prescrtbed 
in  the  act,  and  without  the  service  of  the  complaint  in  the  action, 
its  filing  with  the  clerk  of  the  court  being  sufficient.  Baldwin  v. 
Baer,  10  Wash.  St.  414. 

IS  Cook  y.  Chase,  3  Dner,  643. 

i^EUissen  v.  Halleck,  6  Cal.  386;  Willis  v.  Farley,  24  id.  491: 
Kent  y.  Snyder,  30  id.  666;  and  see  Cal.  Oode  (My.  Pro.,  %  4d4. 

17  Bnmham  y.  De  Beyorse,  8  How.  Pr.  160;  see,  also,  Higglns  y. 
Rockwell,  2  Dner,  653:  Blacksmith  y.  Fellows,  3  Seld.  404;  Qoold 
y.  Glass,  19  Barb.  186.  An  objection  to  the  JnrlsdlGtion  may  be 
made  at  any  time.    Dnrant  y.  Comegys,  2  Idaho,  810. 

IS  Tolmie  y.  Dean,  1  Wash.  Ter.  46. 
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9  3085.  County.  A  county  has  legal  capacity  to  sue,*®  The 
statute  provides  that  no  person  shall  sue  a  county,  unless  the 
claim  has  been  first  presented  to  the  board  of  supervisors,  and 
been  by  them  rejected;  this  fact  must  appear  in  the  complaint, 
or  it  is  demurrable.** 

fi  8086.  Corporation.  The  omission  on  the  part  of  a  corporar 
tion  plaintiff  to  show  their  incorporation  can  not  be  reached 
by  a  general  demurrer,  based  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  That  the  plaintiff  has  not  legal  capacity  to  sue  is  made 
a  ground  for  special  demurrer,  and  must,  therefore,  be  specially 
assigned.^  Where  a  corporation  sues,  it  must  show  how  it  was 
created;  without  this  there  is  a  fatal  omission  of  one  of  the 
material  elements  of  a  good  cause  of  action.^ 

9  8087.  Defect  must  be  apparent.  Ground  of  demurrer  for 
want  of  capacity  to  sue  must  appear  from  allegation  as  made, 
not  from  want  of  allegation.^ 

9  8088.  Foreign  state.  Demurrer  is  allowed  to  a  bill  brought 
by  the  "United  States  of  America,"  on  the  ground  that  a 
foreign  state  is  not  allowed  to  sue  in  a  court  of  equity,  without 
putting  forward  some  public  officer  on  whom  process  may  be 
served,  and  who  can  be  called  upon  to  give  discovery  on  a 
cross-bill.** 

9  8080.  Ghiardian  of  infant.  A  complaint  omitting  to  allege 
the  appointment  of  a  guardian  for  an  infant  plaintiff  is  im- 
peachable under  this  subdivision.^ 

9  8000.  Kote  held  in  trust.  A  plaintiff  has  no  legal  capacity 
to  sue  in  an  action  on  a  promissory  note,  when  it  appears  on 

w  Placer  County  v.  Astin,  8  Cal.  305. 
ao  McOann  v.  Sierra  County,  7  Cal.  123. 

21  Bank  of  Lowville  v.  Edwards,  11  How.  Pr.  216;  see  Harmon 
v.  Vauderbilt  Hotel  Co.,  70  Hun,  392;  Fox  v.  Erte  Preserving  Co., 
93  N.  Y.  54. 

22  Johnson  v.  Kemp,  11  How.  Pr.  185;  §  373,  ante, 

28Phenlx  Bank  of  New  York  v.  Donnell,  41  Barb.  571;  affirmed, 
40  N.  Y.  419;  Wilholt  v.  Cunningham,  87  Cal.  453;  Herbst  v.  Im- 
porting Co.,  16  Mont.  384;  and  see  Miller  v.  Luco,  80  Cal.  257;  Swing 
T.  Lnmber  Co.,  81  Wis.  517. 

M  United  States  of  America  v.  Wagner,  L.  R.,  3  Bq.  724. 

asGrantman  v.  Thrall,  44  Barb.  173. 
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the  face  of  the  eomplaiiit  that  plaintiff  holds  the  note  as  cd* 
lateral  security  for  a  debt,  under  a  trust  to  sell  it,  but  with 
no  power  to  sue.^ 

i  8091.  Objection  waived.  The  objection  that  plaintiff  has 
no  legal  capacity  to  sue  is  waived  if  not  taken  by  demurrer 
or  answer.^  So  held  when  the  objection  was  that  plaintiff  was 
a  married  woman,  suing  without  a  next  friend,  before  the  act 
of  1857.^  So  held  when  the  objection  was  that  plaintiff  was 
a  foreign  executor.^  So  held  in  an  action  brought  by  a  hus- 
band and  wife  to  recover  possession  of  land,  when  plaintifb 
claimed  as  owners  in  right  of  the  wife^  and  on  the  trial  the 
defendants  relied  on  an  appointment  by  the  husband  and  wife, 
under  an  antenuptial  agreement  between  them,  of  a  trustee  lor 
the  property  and  effects  of  the  wife.^ 

9  8092.  Beceiver.  A  demurrer  on  the  ground  that  it  does 
not  appear  that  plaintiff  had  any  title  to  the  note  sued  on,  is 
insufficient  to  raise  the  question  as  to  his  right  to  sue  as  re- 
ceiver.** Where  a  complaint  by  a  receiver  alleges  that  he  was 
duly  appointed  receiver,  but  does  not  state  facts  from  which 
the  court  can  see  that  he  was  so  appointed,  the  proper  remedy 
is  by  motion  to  make  more  definite  and  certain.^ 

9  8008.  Statement  of  grounds.  Where  the  demurrw  speci- 
fied as  the  ground  of  the  demurrer  that  the  complaint  did  not 
state  facts  sufficient  to  show  a  cause  of  action,  among  other 
things  that  it  did  not  show  plaintiff^s  capacity  to  sue,  it  was 
held  a  sufficient  demurrer  to  that  point.**    The  facts  showing 

M  Nelson  v.  Baton,  7  Abb.  Pr.  306;  reversing  15  How.  Pr.  305. 
ar  Palmer  v.  Davis,  28  N.  Y.  242;  Hastings  ▼.  McKlnley,  1  B.  D. 
Smith,  278w 
as  Palmer  v.  Davis,  28  N.  Y.  242. 
»  Robbins  v.  Wells,  26  How.  Pr.  15. 

80  Van  Amringe  v.  Bamett,  8  Bosw.  357. 

81  White  V.  Low,  7  Barb.  204. 

82  Cheney  v.  Flsk,  22  How.  Pr.  236.  Special  admimstrator.'-  It  Is 
not  good  ground  of  demurrer  that  it  does  not  sufficiently  ai^>ear 
upon  the  face  of  the  complaint  that  the  plaintiff  has  the  legal 
capacity  to  sue  as  special  administrator;  that  omission  can  only  be 
taken  advantage  of  by  answer,  If  the  complaint  does  not  show  on 
its  face  that  the  special  administrator  had  not  the  legal  capacity 
to  sue.    Miller  v.  Luco,  80  Cal.  2.57. 

88  Oonnecticut  Bank  v.  Smith,  9  Abb.  Pr.  168;  17  How.  Pr.  487. 
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the  capacity  of  the  plaintiffs  to  sue  are  not  facts  constituting 
the  cause  of  action.'^ 

S  8004.  On  the  ground  of  another  action  pending. 

Form  No.  677, 

[TiTLB.] 

The  defenilant  demurs  to  the  complaint  filed  in  ibis  action, 
and  for  ground  of  demuirer  alleges: 

That  it  appears  apon  the  face  of  said  complaint  that  there 
is  another  action  pending  between  the  same  parties  for  the  same 
cause. 

$  8005.  Defect  must  be  apparent.  The  fact  must  appear 
on  the  face  of  the  complaint^  for  even  if  there  is  another 
action  pending  between  tiie  same  parties^  for  the  same  thing, 
and  the  fact  does  not  appear  on  the  face  of  the  complaint,  the 
remedy  is  by  answer,  and  not  by  demurrer.*^  For  a  demurrer 
to  lie  under  this  subdivision,  it  must  appear  that  both  actions 
Are  for  the  identical  cause  of  action.**  But  the  pendency  of  an 
action  for  divorce  is  no  cause  for  demurrer  to  another  for  sub^ 
sequent  offenses.'^ 

9  8006.  Forecloenre.  In  Nevada,  where  the  complaint  in 
foreclosure  against  the  estate  of  a  deceased  person  shows  the 
fact  that  the  claim  had  been  allowed  by  the  administrator,  it  is 
demurrable  under  this  subdivision,  as  if  it  alleged  a  former  suit 
and  judgment  upon  the  same  claim."^ 

9  8007.  Former  adjudication.  Where  a  bill  disclosed  that  the 
subject-matter  had  been  litigated  between  the  same  parties  in 
a  prior  suit,  and  that  in  the  said  suit  the  plaintiff  in  this  puit 

M  Bank  of  LowvlUe  v.  Bdwards,  11  How.  Pr.  216;  Viburt  v.  Frost, 
3  Abb.  Pr.  120;  Myers  v.  Machado,  6  id.  198;  Hobart  v.  Frost,  5 
Duer,  672.  In  an  action  for  death  caused  by  negUgence,  brought 
by  the  mother,  brothers,  and  sisters  of  the  deceased,  a  demurrer 
on  the  ground  that  the  plaintiffs  had  not  legal  capacity  to  sue,  is 
too  broad,  and  should  be  overruled,  It  appearing  that  the  mothe^ 
had  the  right  to  sue  as  sole  heir  of  the  deceased.  O'Gallaghan  v. 
Bode,  84  ObL  480. 

as  Burrows  v.  Miller,  5  How.  Pr.  51;  Homfager  v.  Homfager,  1 
Code  R.  (N.  &.)  412;  Lowman  v.  West,  8  Wash.  St.  856;  Jackson 
r.  McAuIey,  18  id.  20a 

M  Paige  V.  Wilson,  8  Bosw.  204;  Kelsey  v.  Ward,  16  Abb.  Pr.  98. 

«T  Cordier  v.  Oordier,  26  How.  Pr.  187. 

90  Oorbett  v.  Rice,  2  Nev.  330. 
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had  set  up  the  same  equity  which  he  claims  by  this  bill,  the 
bill  was  held  bad  on  demurrer^  and  was  ordered  to  be  dismissed.^ 
The  fact  that  a  vessel,  lost  while  being  towed  out  to  sea,  is 
insured,  does  not  divest  the  owner  of  the  right  of  action  agaiost 
the  steamtug  towing  her  for  her  loss,  and  his  recovery  will  bar 
another  action  for  the  same  cause,  and,  therefore,  the  defendant 
can  not  raise  the  objection  that  the  action  is  not  brought  by  che 
real  party  in  interest.^ 

I  8098.  Quieting  title.  In  an  action  to  quiet  plaintiff's  title 
to  land,  alleged  to  be  clouded  by  defendants  giving  out  that 
the  title  is  in  themselves  and  not  in  plaintiff,  an  action  of 
ejectment  pending,  in  which  the  defendant  does  not  aak  for 
affirmative  relief,  is  not  available  as  a  defense.*^ 

$  8000.  Beceiver's  Judgment.  A  judgment  in  favor  of  a  re- 
ceiver is  a  bar  to  a  subsequent  action  in  the  same  cause  by  the 
party  for  whom  he  was  appointed,  and  a  demunrer  lies  on  this 
subdivision.*^ 

$  8100.  When  demurrer  lies.  A  demurrer  lies  under  this 
subdivision  when  there  is  an  action  between  the  same  parties  in 
any  proceeding  in  which  the  rights  of  the  plaintiff  in  the  last 
suit  would  be  fully  protected,  whether  strictly  an  action,  attach- 
ment, citation  before  the  surrogate,  or  a  proceeding  in  court 
founded  on  a  petition.**  So,  the  pendency  of  another  action 
brought  by  a  defendant  in  partition  would  come  under  the 
rule.**  But  the  general  rule  is  that  the  plaintiff  in  the  latter 
action  must  be  the  plaintiff  in  the  former,  in  order  to  sustain 
this  plea.**  Nor  can  it  be  sustained  if  the  other  action  is  for 
relief,  which  could  not  be  granted  in  the  action  in  which  the 
demurrer  is  interposed.*®  Nor  is  it  sustained  where  the  other 
action  is  in  a  court  of  another  state  or  a  court  of  the  United 

8»  Bamett  v.  KUbaume,  3  Gal.  827. 

40  White  V.  Mary  Ann,  6  Gal.  402;  65  Am.  Dec.  528. 

41  Ayres  v.  Bensley,  32  Gal.  620. 

42  Tinkham  v.  Borst,  24  How.  Pr.  246. 

43  Groshan  v.  Lyon,  16  Barb.  461. 

44  Homfager  v.  Homfager,  6  How.  Pr.  279. 

4fiWalBworth  v.  Johnson,  41  Gtal.  63;  O'Gbnnor  ▼.  Blake,  29  Id. 
812;  Gertaln  Logs  of  Mahogany,  2  Sumn.  593;  Wadleigh  v.  Veasle, 
3  id.  165. 

46  Haire  v.  Baker,  5  N.  Y.  357. 
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StateB.^^  This  objection  must  be  raised  under  subdivision  3. 
It  can  not  be  raised  under  subdivision  6,  assigning  for  cause 
the  want  of  sufficient  facts.^ 

f  8101.  On  ground  of  defect  of  parties. 

Form  No.  6/8. 

[Title.] 

The  defendant  demurs  to  the  complaint  and  for  cause  of 
demurrer  alleges: 

I.  That  O.  H.  should  be  made  a  plaintiff  in  this  action  [or 
that  L.  M.  should  be  made  defendant  in  this  action  —  state 
why]. 

f  8102.  Cause  of  demurrer.  A  defect  of  parties  plaintiff  is 
a  good  cause  of  demurrer  by  all  the  defendants.'*®  But  the 
fact  that  the  party  whose  nonjoinder  is  alleged  as  ground  of 
demurrer  is  living  must  appear  affirmatively,  on  the  face  of  the 
<complaint.^  If  the  fact  does  not  appear  affirmatively,  the  ob- 
jection must  be  taken  by  answer.^^  It  seems  that  section  122 
of  the  New  York  Code  (to  which  section  389,  Cal.  Code  Civ. 
Pro.,  corresponds)  is  to  control  in  determining  whether  a  de- 
murrer for  defect  of  parties  is  well  taken.^^  This  phrase  does 
not  include  the  joinder  of  an  improper  party .^  Defect  means 
too  few  not  too  many.*^  It  is  not  within  the  office  of  a  de- 
murrer to  state  objections  not  apparent  upon  the  face  of  the 
complaint,  ^.  ^.,  to  name  parties  who  should  have  been  joined, 
and  no  conclusion  is  to  be  drawn  from  such  statements  adverse 
to  the  plaintiff."   Unless  objection  be  taken  by  demurrer  the  de- 

4T  Burrows  v.  MUler,  5  How.  Pr.  51;  Cook  v.  Litchfield,  5  Sandf. 
380. 

48  Aiken  v.  Bruen,  21  Ind.  187. 

«•  BrownsoD  v.  Oifford,  8  How.  Pr.  302;  Walroth  v.  Handy,  24  id. 
358.  When  it  appears  upon  the  face  of  the  complaint  that  the 
preeence  of  other  parties  is  necessary  to  a  complete  determination 
of  the  controversy,  a  demurrer  will  lie  for  a  defect  of  parties  plain- 
tiff or  defendant.    Gohen  v.  Ottenheimer,  13  Oreg.  220. 

BO  Taylor  v.  Richards,  0  Bosw.  679;  Burfess  v.  Abbott,  6  HUl,  135. 
141;  affirming  &  C,  1  id.  476;  State  of  Indiana  v.  Woram,  6  Id. 
33;  Scofield  v.  Van  Syckle,  23  How.  Pr.  97. 

81  Bralnard  v.  Jones,  11  How.  Pr.  560;  Scofield  v.  Van  Syckle, 
23  id.  97. 

82  Wallace  v.  Eaton,  5  How.  Pr.  99. 

88  Great  West.  Gomp.  Go.  v.  Etna  Ins.  Go.,  40  Wis.  373. 
84  Bennett  v.  Preston,  17  Ind.  291. 
68Co€  V.  Beokwith,  10  Abb.  Pr.  296. 
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feet  is  waived.  Thus  where  same  of  the  part  ownei;?  of  & 
veesel  sued  to  recover  freight^  and  the  complaint  showed  that 
the  plaintiffs  owned  three-eighths  of  the  vessel  only,  and  claimed 
to  recover  only  their  proportion  of  the  freight  money  averred  to 
be  due^  it  was  held  that  although  all  the  ownears  should  have 
joined  in  the  action^  yet  the  defendant  had  waived  the  objection 
by  omitting  to  demur  to  the  complaint.^  Where  there  is  a  de- 
fect of  parties^  it  must  appear  that  the  party  demurring  has 
an  interest  in  having  such  other  party  made  a  defendant,^^  or 
that  he  is  prejudiced  by  the  nonjoinder;**  and  where  several 
parties  are  joined  as  plaintiffs^  and  the  issues  tendered  are  simple^. 
a  demurrer  for  midtifariousness  will  not  be  sustained.^ 

§  8108.  Nonjoinder  of  parties.  Under  the  New  York  Code 
of  Procedure  the  objection  that  necessary  parties  are  not  joined 
can  only  be  taken  by  answer  or  demurrer.^  And  the  same 
is  true  under  the  California  Code  of  Civil  Procedure;*^  for 
example^  the  nonjoinder  of  a  copartner  as  plaintiff  which  is  not 
apparent  upon  the  face  of  the  complaint  can  only  be  taken 
by  answer.  And  if  not  thus  interposed,  it  is  waived.®  Demur- 
rer for  nonjoinder  of  state  in  action  against  town  commissioners 
will  be  sustained.®*  So  also  for  nonjoinder  of  corporation  in 
suit  against  directors  for  embezzlement  of  its  assets.^ 

M  Merritt  v.  Walsh,  32  N.  Y.  685;  foUowed  in  Donnell  v.  Walah^ 
33  id.  43;  88  Am.  Dec.  361;  Learned  v.  Castle,  3  West  Coast  R«p- 
154;  67  Oal.  41;  78  Id.  454. 

57HiUman  v.  HiUman,  14  How.  Pr.  460;  Newbould  v.  Warrin, 
14  Abb.  Pr.  80;  Wooster  v.  Ghamberiin,  28  Barb.  602. 

M  Stockwell  V.  Wager,  30  How.  Pr.  271. 

59  People  V.  Morrill,  26  Gal.  336.. 

60  New  York  CJode  of  Procedure,  ed.  1877,  I  4©9.  So^  In  CJolorado. 
Fitzgerald  v.  Burke,  14  Col.  569.  By  demurrer  or  motion,  in  Soatb 
Dakota.     Sykes  v.  First  Nat.  Bank,  2  S.  Dak.  242. 

«i  Oal.  Code  Civ.  Pro.,  §  434;  Rowe  v.  Bacigalluppi,  31  Cal.  633; 
Helnlen  v.  Heilbron,  71  id.  557;  Hoeley  v.  Black,  29  N.  Y.  438:  26 
How.  Pr.  97;  Creed  v.  Hartmann,  29  N.  Y.  591;  86  Am.  Dec.  341; 
I^ee  V.  Wilkes,  27  How.  Pr.  336;  S.  a,  19  Abb.  Pr.  355. 

«2Conklin  v.  Barton,  43  Barb.  435. 

68  Plnmtree  t.  Dratt,  41  Barb.  333. 

64  Gardiner  v.  Pollard,  10  Bosw.  674.  If  the  corporation  is  not 
made  a  defendant  to  a  creditor's  bill  to  collect  unpaid  subscriptions, 
and  the  objection  is  not  set  up  by  demurrer  or  answer.  It  is  waived. 
Henderson  y.  Tumgren,  9  Utah,  432. 
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§  8104.  Objection,  how  and  whien  must  be  taken.  Although  a 
demmrer  to  the  answer  reaches  back  to  the  complaint^  a  defect 
of  partiefi  can  not  be  taken  advantage  of  in  that  way.  A  de- 
murrer to  the  complaint  must  be  filed.^  An  allegation  in  an 
answer  that  the  debt  sued  for,  if  due  at  all,  is  due  to  plaintiff 
and  another  as  partners,  can  not  be  treated  as  a  demurrer.^ 
The  objection  to  a  defect  of  parties  in  the  complaint^  if  ap- 
parent upon  its  face,  should  be  taken  advantage  of  by  demuirer, 
or  it  must  be  deemed  to  have  been  waived  at  the  trial.®^  Thus 
in  an  action  for  the  distribution  of  a  fund  by  a  trustee,  the 
absence  of  necessary  parties  plaintiff,  though  demurrable  at  the 
time^  is  a  defect  cured  by  failure  to  respond.^ 

§  8106.  Statement  of  gronnde.  A  demurrer  under  this  sub- 
division  following  the  words  of  the  Code,  that  there  is  a  defect 
of  parties  defendant^  is  insufficient  for  not  specifying  the  par- 
ticular defect.^  It  must  show  who  are  the  proper  parties  from 
the  facts  stated  in  the  bill;  not  indeed  by  name,  for  that  might 
be  impossible;  but  in  such  a  manner  as  to  point  out  to  the  plain- 
tiff the  objection  to  his  bill,  and  to  enable  him  to  amend  by 
making  proper  parties.''® 

f  8106.  On  ground  of  misjoinder  of  parties. 

Form  No,  679, 

[Title.] 

The  defendant  demurs  to  the  complaint,  and  for  cause  of 
demurrer  alleges: 

I.  That  I.  K.  is  improperly  made  plaintiff  in  said  action  [or 
that  N.  0.  is  improperly  made  a  defendant  in  said  action  — 
state  why]. 

§  8107.  Bxecntor,  misjoinder  of.  The  executor  of  an  In- 
doraer  of  a  promissory  note,  who  as  such  executor  is  sued,  to- 
gether with  the  maker,  can  not  demur  to  the  complaint  in  such 

WMcEwen  v.  Hussey,  23  Ind.  395. 

M  Andrews  v.  Mokelumne  Hill  Co.,  7  Oal.  330. 

•7  Dunn  V.  Tozer,  10  Oal.  170;  Burroughs  v.  Lett.  10  id.  125; 
Barber  v.  Reynolds.  33  id.  407;  Robinson  v.  Smith.  3  Paige  Oh.  222; 
24  Am.  Dec.  212;  Higgins  v.  Freeman,  2  Duer,  650;  DiUaye  v.  Parks. 
81  Barb.  182;  Wright  v.  Storrs.  6  Bosw.  600;  Palmer  v.  Davis.  28 
N.  Y.  242;  Tremper  v.  Oonklin,  44  Barb.  456;  Seeding  v.  Bartlett. 
35  Ma  90. 

w  The  General  Mutual  Ids.  Oo.  v.  Benson.  5  Duer,  168. 

as  Skinner  v.  Stuart,  13  Abb.  Pr.  442. 

TO  story's  Bq.  PI.  501.  %  543;  Dias  v.  Bouchaud,  10  Paige  Oh.  445; 
Bobinson  v.  Smith,  3  Id.  222;  24  Am.  Dec.  212. 
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action  for  a  misjoinder  of  defendants,  if  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action  against  him  in 
his  representative  chaxacterJ^ 

i  8108.  Form  of  demurrer.    A  demurrer  to  a  complaint  on 

the  ground  ''  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action/'^^  and  which  then  specifies  that 
the  complaint  shows  no  joint  cause  of  action  in  the  plaintiff, 
and  that  it  prays  for  a  judgment  in  favor  of  three  plaintiffs  for 
an  injury  done  to  one,  is  a  good  demurrer  for  misjoinder  of 
parties.^* 

§  8109.  Oround  for  demurrer.  A  misjoinder  of  parties  plain- 
tiff is  a  ground  of  demurrer.  It  is  not  a  ground  for  nonsuiting 
such  plaintiffs  as  are  entitled  to  recover.''^  Thus  the  misjoinder 
of  husband  and  wife  must  be  taken  advantage  of  on  demurrer.^ 

• 
S  8110.  Too  many  plaintiits.  The  ground  of  demurrer  allowed 

by  the  Code,  "  that  there  is  a  defect  of  parties  plaintiff  or  de- 
fendant,'' does  not  reach  a  case  where  there  are  too  many  plain- 
tiffs or  too  many  defendants,  but  only  cases  where  parties  are 
omitted.  It  is  the  same  as  nonjoinder  at  law,  and  the  omission 
of  a  necessary  party  in  equil^.'^^  So  held  in  the  case  of  a  mis- 
joinder of  defendants.*^    So  held  in  case  of  a  misjoinder  of 

71  GhurchlU  v.  Trapp,  8  Abb.  Pr.  306. 

72  Mann  t.  Marsh,  35  Barb.  68;  S.  O.,  21  How.  Pr.  372;  Walrath 
T.  Handy,  24  id.  353. 

73  Summers  v.  Farlsh,  10  Gal.  847;  Ck>hen  v.  Ottenheimer,  18  Oreg. 
220. 

74Bowe  V.  BaclgaUuppi,  21  Gal.  638;  White  v.  Delachneider,  1 
Oreg.  254;  Learned  v.  Gastle,  3  West  Ooast  Rep.  154.  MU|}oinder 
of  parties  plaintiff  or  defendant  Is  not  ground  for  demurrer  under 
Code  of  Oklahoma.  Stiles  v.  Guthrie,  3  Okl.  26.  And  mlsjolttder  of 
parties  plaintiff  is  not  ground  for  demurrer  In  Kansas.  Bailroad 
Go.  V.  Hultt,  1  Kan.  App.  788. 

76  Tissot  v.  Throckmorton,  6  Cat  471;  Dunderdale  v.  Grymes,  16 
How.  Pr.  105;  Avogadro  v.  BuU,  4  B.  D.  Smith,  384;  Bartow  ▼. 
Draper,  5  Duer,  130. 

76  Palmer  y.  Davis,  28  N.  Y.  242;  Kolls  v.  De  Leyer,  17  Abb.  Pr. 
312;  &  G.,  41  Barb.  208;  26  How.  Pt.  468;  Dean  v.  BngliBh. 
18  B.  Mon.  132;  Oilman  t.  Rives,  10  Pet.  208.  Where  too  many 
parties  are  brought  in,  a  demurrer  upon  the  ground  that  the  com> 
plaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
In  favor  of  or  against  the  improper  parties,  would  be  the  proper 
remedy.    Gohen  v.  Ottenhelmer,  13  Oreg.  220. 

77  N.  Y.  A  N.  H.  R,  R.  Go.  v.  Schuyler,  7  Abb.  Pr.  41;  Mannlnf 
v.  State  of  Nicaragua,  etc.,  Co.,  14  How,  Pr.  517. 
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plaintlffB.^  By  the  practice  in  California  it  is,  howerer,  well 
settled^  that  the  objection  that  too  many  parties  are  joined  as 
plaintiffs  must  be  taken  advantage  of  by  demurrer,  if  it  appear 
on  the  face  of  the  complaint,  and  if  it  does  not  so  appear  by 
answer,  or  the  same  is  waived.^^  Denial  does  not  raise  issue 
of  misjoinder  of  plaintiffs.  Where  two  are  joined  as  plaintiffs 
in  an  action  for  the  recovery  of  possession  of  land,  a  denial  in 
the  answer  that  the  plaintiffs  were  in  possession  of  the  land  does 
not  present  the  issue  of  a  misjoinder  of  either  of  the  plaintiffs.^ 
Nor  can  the  question  of  a  misjoinder  of  the  parties  be  laised 
under  a  demurrer,  interposed  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.®^  Where  a  codefendant  claimed  that  he  was  an  un- 
necessary party  to  a  suit,  he  should  have  demurred  to  the  pe- 
tition, and  could  not,  in  the  course  of  the  trial,  demand  that  his 
name  be  stricken  out.®^    Where  plaintiffs  offer  to  strike  out 

Tspeabody  v.  Washington  CJounty  Mut  Ins.  Co..  20  Barb.  339; 
followed  by  Gregory  v.  Oaksmith,  12  How.  Pr.  134;  People  v. 
Mayor  of  New  York.  28  Barb.  240;  S.  C,  8  Abb.  Pr.  7.  But  the 
contrary  to  the  general  proposition  of  this  rule  was  held  in  Leavitt 
V.  Fisher.  4  Duer,  1,  and  Walrath  v.  Handy,  24  How.  Pr.  353, 
where  it  says  that  the  objection  that  a  complaint  contains  an  ex- 
cess of  parties  may  be  taken  by  demurrer  or  answer,  and  when 
not  BO  taken  is  deemed  to  be  waived,  supported  by  Mann  v.  Marsh. 
36  Barb.  68.  Under  the  provisions  of  the  New  York  Oode  of  Civil 
Procedure,  sections  488,  400.  an  objection  that  one  of  the  plaintiffs 
has  no  right  of  action  can  no*  longer  be  taken  under  a  demurrer 
merely  for  not  stating  facts  sufficient  to  constitute  a  cause  of  action. 
In  order  to  raise  such  objection,  the  demurrer  must  be  for  misjoinder 
of  plaintiffs,  specifying  the  plaintiff  who.  as  contended  by  the 
defendant,  has  no  cause  of  action.  Bemey  v.  Drexel.  38  Hun,  419. 
If  two  causes  of  action  be  Joined  in  the  same  complaint,  a  de- 
murrer to  the  complaint,  upon  the  ground  that  all  of  the  defendants 
are  not  affected  by  both  causes,  lies  at  the  instance  of  a  defendant 
not  affected.  The  objection  is  not.  however,  to  the  misjoinder  of 
IMurties.  but  of  causes  of  action,  and  the  rule  that  a  defendant 
against  whom  a  good  cause  of  action  is  pleaded  may  not  demur 
because  too  many  are  joined  does  not  apply.  Nichols  v.  Drew. 
94  N.  Y.  22. 

79  Gillam  V.  Sigman,  29  Cal.  637. 

sold. 

81  Tennant  v.  Pflster,  51  Cal.  511. 

92  Seeding  v.  Bartlett,  35  Mo.  90.  Where  nothing  appears  on  the 
face  of  the  complaint  to  indicate  a  misjokider  of  defendants  a 
demurrer  does  not  lie  for  such  cause.  Pierson  v.  Fuhrmann,  1  Ck>L 
App.  187;  and  see  Preshaw  v.  Dee,  6  Utah.  360. 

Vol.  11  —  65 
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mich  parties  demurred  to^  and  defendant  succesBf uUy  leaiBtB,  it 
was  held  that  such  action  on  the  part  of  defendants  is  a  waiver 
of  misjoinder.** 

§  81 11,  On  ground  of  miajoindor  of  causes  of  action. 

Form  No.  68o. 

[Title.] 

The  defendant  demurs  to  the  complaint,  and  for  cause'  of 
demurrer  alleges: 

That  several  causes  of  action  have  been  improperly  united 
[state  how]. 

§  8118.  Actions  —  legal  and  equitable.  At  common  law,  le- 
gal and  equitable  causes  of  action  could  not  be  joined.  It  is 
otherwise  in  California  and  all  the  Pacific  states  and  territories, 
as  well  as  in  New  York,  Ohio,  Iowa,  and  other  states  which  have 
adopted  codes  of  procedure.^  The  causes  of  action  should  be 
separately  stated.^ 

%  8118.  Actions  not  separately  stated.  It  seems  that  in 
many  of  the  states  a  demurrer  does  not  lie  to  a  complaint  under 
this  subdivision,  for  the  defect  of  not  separately  stating  two 
or  more  causes  of  action,  they  being  such  as  might  be  united  in 
one  complaint  if  properly  stated.  In  New  York  the  remedy 
in  such  case  is  by  motion.^ 

S8  Summers  v.  Farish,  10  Cal.  947. 

84  See  Oal.  C5ode  Civ.  Pro..  H  a07,  427. 

80  Boles  v.  Cohen,  15  Oal.  152;  76  Am.  Dec.  468;  Natoma  Water  ft 
M.  Co.  V.  Clarkin,  14  id.  547. 

80  See  the  foUowing  authorities:  Badger  v.  Benedict,  4  Abbu  Pr. 
176;  S.  C.  1  Hilt  415;  Lattin  v.  McOarty,  17  How.  Pr.  239;  Pickett 
V.  Brice,  22*  id.  105;  Harsen  v.  Bayaud,  5  Duer,  666;  Cheney  v.  Flak. 
22  How.  Pr.  236;  State  v.  Davis,  35  Mo.  406;  Township  of  Hartford 
V.  Bennett,  10  Ohio,  441.  But  that  a  demurrer  may  be  interposed 
for  this  cause  in  California,  see  Buckingham  v.  Waters,  14  Cal.  144i; 
Early  v.  Mannlx,  15  id.  150;  but  see  contra,  Bemero  v.  Insurance 
Cos.,  3  West  Coast  Rep.  292;  65  Cal.  386.  Where  two  causes  of 
actioD  are  not  separately  stated,  the  objection  can  not  be  raised 
by  a  demurrer  upon  the  ground  that  several  causes  of  action  are 
improperly  united,  but  the  remedy  is  by  a  motion  to  make  the 
pleading  more  definite  and  certain  by  separating  and  distinctly 
stating  the  different  causes  of  action.  Fraser  v.  Lumber  Co..  7:^ 
Cal.  187,  190;  City  Oarpet,  etc.,  Works  v.  Jones,  102  id.  506;  Jacofep 
V.  Lorenz,  08  id.  332.  And  that  it  formerly  could  in  New  York, 
see  Acome  v.  American  Min.  Co.,  11  How.  Pr.  27;  Strauss  v.  Parker, 
9  id.  342;  Van  Names  v.  People,  id.  198. 
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§  8114.  ConvanioxL  of  chattels.  Where  the  complaint  al- 
leged that  defendant  had  become  possessed  of  a  chattel,  the 
property  of  plaintiff,  and  wrongfully  converted  it  to  his,  defend- 
ant's, nse,  and  then  demanded  damages  for  such  taking  and  de- 
tention, and  a  restitution  of  the  chattel,  it  was  held  demurrable 
for  improper  joinder  of  causes  of  action.**^  The  objection  must 
be  specially  assigned  as  the  cause  of  demurrer.^ 

f  8116.  Demurrer,  when  lies.  Demurrer  may  also  be  inter- 
posed when  ^  it  appears  on  the  face  of  the  complaint,  '^that 
several  causes  of  action  have  been  improperly  united/'  It  is 
one  of  the  leading  and  distinguishing  principles  of  our  statute 
that  litigation  must  not  be  conducted  by  piecemeal,  and  when- 
ever the  differences  between  the  parties  arise  out  of,  1.  The 
same  transaction;  2.  Out  of  many  transactions  of  like  charac- 
ter; 3.  When  but  one  kind  of  relief  is  prayed  for;  so  that  one 
writ  will  afford  the  remedy,  a  demurrer  will  not  be  sustained 
under  this  subdivision.  By  one  kind  of  relief  is  meant  ultimate 
relief.  A  remedy  at  law  and  equitable  relief  may  be  asked  for 
in  the  same  complaint.  Thus,  A.  may  sue  B.  for  trespass,  and 
in  the  same  complaint  show  that  the  acts  of  trespass  are  irre- 
parable, and  ask  for  an  injunction.^  The  writ  of  injunction  is 
not  in  such  a  case  asked  for  as  the  ultimate  writ  in  the  case,  nor 
for  the  reason  that  it  will  afford  the  whole  of  the  remedy,  but 
as  a  protection  of  the  subject-matter  of  the  action  pending  the 
litigation.  So  allegations  of  fraud  in  support  of  the  cause  of 
action,  and  not  as  constituting  a  separate  cause,  do  not  make 
improper  joinder  of  actions.***  If,  in  fact,  the  complaint  con- 
tains but  a  single  cause  of  action,  although  a  part  of  the  facts 
constituting  it  are  set  forth,  some  in  one  count  as  constituting 
one  cause  of  action,  and  some  in  another  as  constituting  a 
separate  cause  of  action,  the  defendant  can  not  successfully 

87  MarweU  v.  Farnham,  7  How.  Pr.  236. 

ss  Washington  v.  Eames,  6  Allen,  417.  In  an  action  to  recover 
damages  for  the  conversion  of  certain  personal  property*  an  objeo- 
tion  to  the  complaint  that  it  does  not  describe  the  property  alleged 
to  have  been  converted  with  sufficient  particularity  must  be  taken 
by  special  demurrer.    Kelly  v.  Murphy,  70  Cnl.  560. 

as  Gates. V.  Kleff,  7  CaJ.  124. 

•0  Campbell  v.  Wright,  21  How.  Pr.  9;  Meyer  v.  Van  GoUem,  7  Abb.* 
Pr.  222;  S.  C,  28  Barb.  230.  As  to  manner  of  objection  to  misjoinder 
of  causes  of  action,  see  Smith  v.  Orser,  43  Barb.  187;  Malone  v. 
StlUweU,  15  Abb.  Pr.  421. 
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demur  on  the  ground  that  the  causes  of  action  are  improperly 
united.*^ 

f  8115a.  The  same  —  continued.  Where  it  appears  from  the 
face  of  the  complaint  that  there  is  a  misjoinder  of  causes  of 
action^  the  objection  must  be  taken  by  demurrer^  and  can  not 
be  raised  for  the*  first  time  on  appeal.^^  Such  misjoinder  can 
not  be  remedied  by  a  motion  to  strike  out  part  of  the  pleading.^ 
A  general  demurrer  to  a  whole  complaint  which  contains  two 
counts  or  two  causes  of  action  is  properly  sustained,  where 
neither  of  the  counts  states  a  cause  of  action,  and  it  is  unneces- 
sary that  the  demurrer  in  such  case  shoidd  refer  to  either  of 
the  counts  separately.**  A  cause  of  action  for  costs  incurred  in 
having  to  bring  suit  against  the  defendant  for  specific  perform- 
ance of  an  agreement  to  reconvey  certain  premises;  a  cause  of 
action  based  upon  alleged  fraud,  malice,  and  oppression  of  the 
defendant,  and  a  cause  of  action  arising  from  the  breach  of  the 
defendant's  written  covenant  of  warranty  of  property  conveyed 
to  the  plaintiff,  can. not  be  united.  And  a  complaint  which 
unites  and  mingles  together  such  causes  of  action  is  demurrable, 
on  the  ground  that  several  causes  of  action  are  improperly 
united.**  But  in  a  suit  in  equity  to  set  aside  a  money  judgment, 
the  complaint  stated  a  variety  of  circumstances  differing  in 
their  nature,  but  connected  with  and  tending  to  establish  the 
alleged  fraud,  and  it  was  held  that  the  complaint  was  not 
demurrable  for  a  misjoinder  of  causes  of  action.**^ 

f  3115b.  The  Bame — waiver  of  obJectionB.  Objections  on  the 
ground  that  several  causes  of  action  have  been  improperly 
united,  as  well  as  on  the  ground  of  misjoinder  of  parties^  must 
be  taken  by  demurrer  or  otherwise  in  the  trial  court,  or  they 
are  to  be  deemed  waived.  And  this  rule  applies  as  well  to  ac- 
tions for  forcible  entry  and  detainer  as  to  other  civil  actions."^ 
A  demurrer  on  the  ground  of  misjoinder  of  causes  of  action  is 
waived  by  pleading  over.^    Error  in  overruling  a  demurrer  for 

91  HiUman  v.  HiUman,  14  How.  Pr.  45a 

«2  Roberts  v.  Eldred,  73  Ocd.  394;  Keys  v.  MorriBon.  3  Col.  App. 
441;  Moore  v.  Vickers,  Id.  443;  Brahoney  v.  Railroad  Co.,  14  CoL  27. 

98  Eversdon  v.  Mayhew,  85  Cal.  1. 
•    w  Churchill  v.  Pacific  Imp.  Co.,  06  Cal.  490. 

«  CoBgrove  v.  Pisk.  90  Cal.  76. 

M  Raynor  v.  Mintzer,  67  Cal.  159. 

97  Famcomb  v.  Stern,  18  Col.  279. 

98gcboelkopf  V.  Leonard,  8  Col.  159;  see  f  3120,  past. 
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mifljoinder  of  causes  of  action  is  immaterial  if  no  injury  re- 
sulted therefrom.®*  Where  two  causeQ  of  action  are  improperly 
joined,  failure  of  the  court  to  pass  upon  a  demurrer  on  that 
ground  is  not  cured  by  sustaining  a  demurrer  to  one  of  the 
paragraphs  for  want  of  sufficient  facts  to  state  a  cause  of 
action.^^ 

S  3116.  rraudulent  conveyance.  The  plaintiff  having  a  claim 
against  A.,  brought  suit  against  him  to  enforce  the  claim,  and, 
in  the  same  action,  sought  to  set  aside  a  conveyance  of  real 
estate  from  A.  to  B.,  on  the  ground  that  it  was  executed  in 
fraud  of  the  creditors  of  A.,  and  made  B.  a  party  to  the  suit;  it 
was  held,  there  having  been  no  objection  taken,  either  by  de- 
murrer or  answer,  on  the  ground  of  an  improper  joinder  of  sev- 
eral  causes  of  action,  that  the  plaintiff  was  entitled  to  contest 
the  validity  of  the  conveyance  from  A.^to  B}^^  The  demurrer 
must  be  entirely  sustained,  or  fail  to  the  whole  extent  to  which  it 
is  applied.*®* 

f  8117.  Hn»band  and  wife.  There  is  no  misjoinder  of  ac- 
tions in  an  action  against  husband  and  wife  to  foreclose  a  mort- 
gage executed  by  husband  and  wife  to  secure  a  note  given  by 
the  husband  alone,  where  the  prayer  of  the  complaint  was  for 
judgment  against  the  husband,  and  a  decree  against  the  hus- 
band and  wife  for  a  sale  of  premises.*^ 

S  3118.  Injuries  to  person  and  property.    Injuries  to  person, 
resulting  from  injuries  to  property,  if  joined  with  the  latter, 
is  not  a  misjoinder  of  causes  of  action  in  New  York.*^    But 
the  practice  differs  in  California,  where  such  would  be  a  mis- 
ts Angell  V.  Hopkins,  79  Cal.  181. 

100  Penter  v.  Stalght.  1  Wash.  St.  365. 

101  Macondray  v.  Simmons,  1  Gal.  806. 

loa  Peabody  v.  Mutual  Ins.  Oo.,  20  Bi>xb.  642;  People  v.  Mayor  of 
New  York,  17  How.  Pr.  67;  Wait  v.  Ferguson,  14  Abb.  Pr.  679;  Oook 
V.  Chase,  8  Duer,  646.  Mandamus  and  injunction.— Althongh  the 
complaint  in  an  action  may  be  an  attempt  to  improperly  Join  a 
cause  of  action  for  mandamus  and  one  for  injunction,  yet  a  de- 
murrer for  misjoinder  wiU  not  lie,  provided  the  complaint,  which 
is  not  separated  into  separate  counts  or  causes  of  action,  but  is 
a  continuous  statement  of  facts,  states  a  good  cause  of  action  for 
the  injunction  and  shows  no  gn^und  for  relief  by  mandamus-  Times 
Publishing  Co.  v.  Everett,  9  Wash.  St.  518;  46  Am.  St.  Rep.  865. 

108  Rollins  V.  Forbes,  10  Cal.  299. 

104  Grogan  v.  Lindeman,  1  Code  R.  (N.  S.)  287. 
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joinder  and  would  be  demiUTable.  Especially  is  thia  the  case 
iinlesB  it  arises  oat  of  the  same  transaction.^^  Damages  for  a 
personal  tort  can  not  be  united  with  claim  for  equitable  relief .^^ 
So  a  claim  for  possession  of  real  property  and  damages  for  its 
detention  can  not  be  united  with  a  claim  for  consequential  dam- 
ages.^^  So  a  claim  for  damages  for  damages  resulting  from  a 
trespass  quare  clausum  f  regit  can  not  be  joined  with  ejectment. 
So  where  several  matters  are  united  against  one  defendant^ 
perfectly  distinct  and  unconnected,  or  where  relief  is  demanded 
against  several  defendants  of  matters  of  a  distinct  and  independ- 
ent nature.*^ 

§  8110.  Joint  demurrer.  If  complaint  state  a  cause  of  action 
against  one,  or  some  of  several  defendants,  a  joint  demurrer 
can  not  be  sustained.^^  But  where  the  complaint  disclosed  a 
sepasrate  cause  of  action  against  each  defendant,  a  joint  demurrer 
for  misjoinder  was  sustained.^^^ 

§  8120.  Objections,  when  and  how  must  be  taken.  Objec- 
tions to  the  misjoinder  of  causes  of  action  should  be  taken  by 
demurrer  or  answer,  or  they  are  deemed  waived."*  Misjoinder 
of  actions  can  not  be  taken  advantage  of  on  general  demurrer.*^ 
A  misjoinder  of  causes  of  action  in  a  complaint  can  not  be  taken 
advantage  of,  unless  especially  assigned  by  a  demurrer.**' 
Where  a  plaintiff  brought  eleven  qui  tarn  actions  for  penaltif^ 
against  the  same  defendant,  who  demurred  especially  to  each 
declaration,  and  the  plaintiff  joined  in  demurrer,  a  motion  that 

106  McCarty  v.  Fremont,  23  Cal.  107. 

106  Mayo  V.  Madden,  4  Oal.  27. 

107  Bowles  V.  Sacramento  Turnpike  Co.,  5  Cal.  224. 

108  WUaon  V.  Oastro,  31  Cal.  420;  see  |  8109,  ante. 

100  People  V.  Mayor  of  New  York,  28  Barb.  240;  Eldridge  v.  Bell, 
12  How.  Pr.  540;  PhiUips  v.  Hagadon,  id.  17;  Woodbury  v.  Sack- 
rider,  2  Abb.  Pr.  402;  Asevado  v.  Orr,  100  Cal.  293;  Rogers  v. 
Schulenburg,  111  id.  281. 

110  Hess  V.  Buffalo  &  Niagara  Falls  R.  R.  Co.,  29  Barb.  391. 

111  Jacks  V.  Cooke,  6  Oal.  164;  Marius  v.  Bieknell,  10  id.  217:  Cal. 
Code  Civ.  Pro.,  f  434;  Jones  v.  Hughes,  16  Wis.  683;  Barlow  v. 
Leavitt,  12  Cush.  483;  Youngs  v.  Seely,  12  How.  Pr.  395;  White  v. 
Delschneider,  1  Oreg.  254;  S  3115,  ante. 

112  Ruhling  V.  Hackett.  1  Nev.  360. 

118  Haverstick  v.  Trudel,  51  CaL  431.  Objections  to  a  complaint 
which  are  grounds  of  special  demurrer  are  waived  where  the  de- 
murrer is  general  and  no  special  grounds  are  specifled  therein. 
Daggett  V.  Gray,  110  Oal.  160. 
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one  demurrer  be  argued^  and  that  proceedings  in  the  other  cases 
he  stayed  to  abide  the  event  of  the  one  argued^  was  denied.  A 
party  bringing  a  multiplicity  of  suits  must  take  the  responsi- 
bility of  meeting  them  in  the  usual  way.^^^  If  two  causes  of 
action  have  been  improperly  joined  without  properly  stating 
them,  the  objection  must  be  taken  by  demurrer,  or  it  is  consid- 
ered waived.^**  Where  there  is  a  misjoinder  of  causes  of  action, 
any  defendant  may  demur;  but  where  there  is  a  joinder  of  im- 
proper parties  as  defendants,  the  defendant  or  defendants  im- 
properly joined  can  alone  demur."*  Where  the  parties  joined  as 
plaintiffs  are  all  interested  in  the  principal  question  raised  in 
the  bill,  and  the  issues  tendered  are  simple,  and  a  multiplicity 
of  suits  may  be  avoided,  a  demurrer  for  multifariousness  will 
not  be  sustained.*^'' 

f  8121.  FenaltiM,  The  plaintiff  can  not  unite  in  his  com- 
plaint two  or  more  causes  of  action  for  penalties  incurred  by  a 
toll  gatherer  for  demanding  and  receiving  too  much  toll,  even 
if  they  are  separately  stated.**® 

S  3122.  Becognicance.  Suit  was  brought  on  a  recognizance 
given  before  a  justice  for  the  appearance  of  defendant  S. 
to  answer  a  criminal  charge.  The  complaint,  after  setting  out 
the  cause  of  action  on  the  recognizance,  avers  that  S.,  to  secure 
his  sureties,  executed  a  deed  of  trust  to  T.  of  certain  warrants 
and  money.  This  deed  provides  that  in  case  the  recognizance 
be  forfeited  and  the  sureties  become  liable  thereon,  the  trustee 
is  to  apply  the  property  to  the  payment,  so  far  as  it  will  go,  of 
the  recognizance.  The  complaint  asks  to  have  this  property  so 
applied.  It  was  held  that  a  demurrer  for  misjoinder  of  causes 
pf  action  lies,  that  the  trust  deed  has  nothing  to  do  with  the 
liability  of  the  sureties.*** 

f  81538,  Sheriff,  action,  against.  Where  in  an  action  against 
the  sheriff  the  plaintiff's  declaration  contained  one  count  in  case 

iM  Ferrett  v.  AtwUl,  1  Blatchf.  151. 

118  Fuhn  V.  Weber.  38  CJal.  636;  but  see  §  3113,  ante-  Where  dis- 
tinct causes  of  action,  upon  a  charge  of  slander,  are  not  separately 
stated,  or  not  stated  with  sufficient  certainty,  these  defects  are 
waived  by  a  general  demurrer.    Clugston  v.  Garretson,  103  Cal.  441. 

ii«  Ashby  V.  Winston,  26  Mo.  210. 

117  People  V.  Morrill,  26  Oal.  360;  Gamer  v.  Wright,  28  How.  Pr. 
92. 

lis  Brown  v.  Rice.  61  Oal.  480. 
unpeople  V.  Skldmore,  17  Cal.  260. 


§§  3124-3126  PTiEADINOS  OF  DEFENDANT.  520 

againBt  him  as  sheriff,  for  so  negUgently  executing  the  wht  aa 
to  cause  plaintiff  to  lose  his  debt,  and  another  in  trover  and 
convei-sion,  against  him  individually  for  the  value  of  the  goods, 
such  joinder  is  not  error,  for  they  are  both  actions  on  the  case^ 
the  plea  and  judgment  being  the  same  in  each;  and  the  demurrer 
of  the  defendant  to  the  declaration,  on  the  ground  of  misjoinder, 
was  properly  overruled.*^  But  where  a  complaint  against  a 
sherill*  and  his  official  bondsmen  alJeges  only  a  cause  of  action 
against  him  as  a  trespasser,  and  against  his  sureties  as  signers 
of  the  bond,  and  not  otherwise,  the  complaint  is  demurrable.^'^ 

S  3124.  Trespass.  In  an  action  for  trespass,  where  the  value 
of  the  property  and  damages  were  claimed,  it  was  held  that 
demurrer  would  not  lie  for  misjoinder  of  actions.^^ 

f  8125.  On  the  ground  that  the  complaint  does  not  state 
sui&cient  facts  to  constitute  a  cause  of  action. 

Form  No.  68i. 

[Title.] 

The  defendant  demurs  to  the  complaint  filed  in  this  action, 
and  for  cause  of  demurrer  alleges: 

That  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

I  8126.  Action  premature.  Where  the  action  was  premature, 
defendant  may  demur  for  insufficient  facts^*^  The  court  will 
not  presume,  in  support  of  the  demurrer,  that  the  debt  was  not 
due  when  action  was  commenced.*^  In  an  action  on  a  bond 
dated  May  10,  1853,  conditioned  for  the  payment  of  a  sum  "  in 
two  years  from  the  Ist  day  of  April  last,  with  annual  interest,*' 
a  demurrer,  on  the  ground  that  no  cause  of  action  was  stated, 
was  tried  in  June,  1854.  It  was  held  that  as  interest  was  due 
before  the  time  of  trial,  the  plaintiff  was  entitled  to  judgment 

120  Patterson  v.  Anderson,  40  Penn.  St.  350;  80  Am.  Dec.  &79. 

i»  GhirardeUi  y.  Bourland,  32  Oal.  585. 

122  Tenderson  y.  MarshaU,  3  Oal.  440;  see  Dunton  v.  NUea,  95  id. 
494. 

128  Haryey  v.  Ohilton.  11  CJal.  114;  Hicks  v.  Branton,  21  Ark.  186; 
and  see  Selz  y.  Tncker,  10  Utah,  132. 

124  Meynard  y.  Talcot,  11  Barb.  569.  Greater  latitude  of  presump- 
tion may  be  indulged  to  sustain  a  complaint  when  the  objection 
that  it  does  not  state  a  cause  of  action  is  taken  for  the  first  time 
at  the  trial,  after  an  issue  of  fact  has  been  taken  upon  it  by  ansiv«r, 
than  when  the  same  objection  is  taken  by  demurrer.  Johnson  ▼• 
Bumside,  8  S.  Dak.  230. 
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upon  the  demurrer.  A  demurrer  is  not  the  mode,  imder  the 
New  York  Code,  of  raising  the  objection  that  the  cause  of  action 
had  not  accrued  when  the  action  was  commenced.^^ 

§  8127.  Attachment.  A  writ  of  entry  contained  a  com- 
mand to  attach  the  property  of  the  defendant,  and  for  want 
thereof  to  take  the  body;  quaere,  whether  demurrer  is  a  prot)er 
mode  of  taking  advantage  of  the  error.^^  Where  the  defendant, 
as  sheriff,  collects  money  on  an  attachment  more  than  sufficient 
to  satisfy  the  attaching  creditor,  and  after  the  expiration  of  his 
term  of  office  another  attaching  creditor  attaches  the  surplus, 
and  seeks  to  make  the  ex-sheriff  liable  therefor  on  his  official 
bond,  it  was  held  that  the  demurrer  to  the  complaint  was  prop- 
erly sustained,  as  there  is  no  relation  between  the  defendant 
and  plaintiff  to  render  the  defendant  officially  liable.^^ 

§  8128.  Bill  of  exchange.  It  seems  that  in  an  action  against 
the  drawer  and  acceptor  of  a  bill,  the  complaint  can  not  be 
held  bad  on  a  joint  demurrer  by  both  defendants^  put  upon 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  if  it  states  a  cause  of  action  against  either  de- 
fendant.'^ An  omission  to  aver  delivery  in  suit  on  a  bond  must 
be  taken  advantage  of  on  demurrer.'^ 

§  8129.  Cloud  on  title.  The  objection  that  the  complaint 
does  not  present  a  case  for  the  exercise  of  the  court  to  remove  a 
cloud  on  title  may  be  demurred  to,  nnder  this  cause  of  de- 
murrer.**® 

§  8180.  Company  —  membership.  Suing  a  party  as  member  of 
a  company,  and  failing  in  the  body  of  the  complaint  to  aver 
membership,  is  ground  for  demurrer.*'^ 

f  8181.  Bate  illegaL  Where  the  day  of  making  the  con- 
tract is  immaterial,  that  the  day  laid  in  the  declaration  would  be 
illegal  is  not  a  ground  of  demurrer.*** 

i»  Smith  V.  Holmes,  19  N.  Y.  271. 

U6  Clement  v.*Glement,  18  N.  H.  611. 

1ST  Graham  v.  Endicott,  7  Cal.  144. 

198  Woodbury  v.  Sackrider,  2  Abb.  Pr.  402;  and  compare  Peabody 
▼.  Washington  County  Mutual  Ins.  Co.,  20  Barb.  3S9. 

39B  Garcia  y.  De  Satrustegul,  4  Cal.  244. 

ISO  Hotchkiss  V.  Helting,  36  Barb.  39;  see  Irvine  v.  Davy,  88  CaL 
485. 

m  l\^mie  v.  Dean,  1  Wash.  Ter.  61. 

us  Amorv  V.  McGregor,  12  Johns.  287. 
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§  8182.  Departiire.  Thua  it  is.  not  good  ground  for  de- 
miirrer  that  an  amended  petition  departs  from  the  cause  of  ac- 
tion set  out  in  the  original  petition.^^ 

f  8138.  DafeotiTa  complaint.  Where  a  complaint^  though  de- 
fective^  states  facts  sufficient  to  constitute  a  cause  of  action,  the 
objection  to  it  should  be  taken  by  special  demurrer;***  as  the 
want  of  profert  of  letters  of  administration  in  New  York.** 
So  for  a  duplicity  in  the  allegations  of  the  complaint.**  A 
demurrer  for  duplicity  must  point  it  out  specifically.*^  In 
Alabama^  a  demurrer  will  not  lie  for  this  ground.**  Nor  will 
it  lie  for  a  variance  between  judgment  and  execution,  in  an 
action  for  an  escape.**  In  New  York,  a  demurrer  on  the 
groimd  of  want  of  facts  can  only  be  sustained  where  the  com- 
plaint presents  defects  so  substantial  in  their  nature,  and  so 
fatal  in  their  character,  as  to  authorize  the  court  to  say  that, 
taking  all  the  facts  to  be  admitted,  they  furnish  no  cause  of 
action  whatever.**^  For  a  substantial  and  radical  defect  in 
the  complaint)  the  proper  ground  for  demurrer  is  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.*** 

S  8134.  Defect  of  parties.  A  demurrer  to  a  complaint  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  does  not  raise  the  question  of  a  defect  of  par- 

183  Herd  v.  Chandler.  13  B.  Men.  408.  Both  at  common  law  and 
under  the  Oode  a  departure  in  pleading  can  only  be  taken  adyantage 
of  before  trial  by  demurrer  or  otherwise.  Kannaugh  v.  Mining 
Co.,  16  Ool.  341. 

184  Greenfield  v.  Steamer  GunneU,  6  Gal.  67;  Lafleur  v.  Douglaas* 
1  Wash.  Tfer.  215. 

186  AUIson  V.  Wilkin.  1  Wend.  153. 

186  Braduer  v.  Demick.  20  Johns.  404;  Winterson  y.  Eighth  Aye. 
R.  R,  Co.,  2  HUt.  389;  Wolfe  y.  Luyster,  1  Hall.  146. 

187  Currie  y.  Henry.  2  Johns.  433;  see.  also,  Gooding  y.  McAUster, 
9  How.  Pr.  123. 

188  Wynne  \c.  Whisenant,  37  Ala.  46. 
180  Dakln  y.  Hudson.  6  Cow.  221. 

140  Richards  y.  Edick.  17  Barb.  260;  Graham  y.  Oamman,  5  Dner, 
697;  De  Witt  y.  Swift.  3  How.  Pr.  280. 

i«  White  y.  Brown,  14  How.  Pr.  282;  Haire  y.  Baker.  5  N.  Y.  369; 
Spear  y.  Downing.  12  Abb.  Pr.  437;  S.  O..  34  Barb.  523.  Under 
section  60.  Colorado  Clyil  Code,  the  objection  that  a  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  may  be 
raised  by  demurrer  or  motion  at  any  stage  of  the  proceedings. 
Marriott  y.  Clise,  12  Col.  661. 
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ties  defendant."*  But  the  court  below  havin*;  sustained  such  a 
demurrer,  in  the  present  case,  pro  forma,  wiiu  „,  v^cw  to  a  more 
speedy  decision  by  this  court  of  the  question  luvoivcd,  and  the 
question  of  a  defect  of  parties  having  been  discussed  by  counsel 
on  both  sides,  as  though  it  were  raised  by  tiie  demiUTer,  the 
order  sustaining  the  demurrer  is  reversed,  without  prejudice  to 
the  right  of  the  respondent  to  object  to  the  want  of  proper 
parties.^** 

I  8185.  I>«finition  of  term».  The  words,  '^  the  complaint 
does  not  state  a  sufficient  cause  of  action,"  held  equivalent  to 
the  language  of  the  Code.***  But  when  certain  deficiencies  are 
specified,  all  other  grounds  for  objection  are  excluded.***  A 
complaint  for  money  had  and  received,  which  fails  to  allege  a 
demand,  is  bad  on  demurrer.**^ 

§  8186.  Demurrer,  when  and  how  must  bo  taken.  In  the 
sixth  subdivision,  a  demurrer  to  a  complaint  will  be  sustained, 
^  when  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action."  It  applies  only  to  such  defects  as  would 
render  the  count  bad  on  general  demurrer  at  law,  or  bad  for 
want  of  equity  in  chancery.  The  complaint,  thwefore,  to  be 
overthrown  by  such  a  demurrer,  must  present  defects  so  sub- 
stantial in  their  nature,  and  so  fatal  in  their  character,  as  to 
authorize  the  court  to  say,  taking  all  the  facts  to  be  admitted, 
that  they  furnish  no  cause  of  action  whatever.  Where  the  de^ 
murrer  admits  facts  enough  to  constitute  a  cause  of  action,  the 
complaint  will'  be  sustained;  and  if  the  defendant  required  a 
greater  degree  of  certainty  than  is  found  in  the  complaint,  he 
must  seek  his  relief  by  a  motion  that  the  pleading  be  made  more 
certain  and  definite.^*^  Where  a  complaint  fails  to  state  a  cause 
of  action,  and  the  defendant  at  the  trial  objects,  on  that  ground, 

i42Tennant  v.  Pfelster,  51  Cal.  511.  When  it  appears  upon  the 
face  of  the  complaint  that  the  presence  of  other  parties  Is  uecessary 
IX)  a  complete  determination  of  the  controversy,  a  demurrer  will  He 
for  a  defect  of  parties  plaintiff  or  defendant.  Oohen  v.  Otten- 
helmer,  13  Oreg.  220. 

143  Burhop  V.  Milwaukee,  18  Wis.  431. 

144  De  Witt  V.  Swift,  3  How.  Pr.  280. 
14R  Nellls  V.  De  Forest,  16  Barb.  61. 
146  Relna  v.  Cross,  6  Cal.  31. 

1^7  Summers  v.  ti'arish,  10  Cal.  347;  Allen  v.  Patterson,  3  Seld. 
476;  Richards  v.  Beavis,  28  Eng.  L.  &  Eq.  157;  People  v.  Mayor  of 
New  York.  8  Abb.  Pr.  7;  Sinclair  v.  Fitch,  3  E.  IT.  Smith,  677; 
Thomson  v.  0*SulHvan,  6  AUen,  303. 
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to  the  introduction  of  any  evidence,  Buch  objection  is  equivalent 
to  a  general  demurrer  and  a  judgment  for  the  plaintiff  must 
be  reversed.  ^^  Demurrer  under  this  subdivision  may  be  taken 
at  any  stage  of  the  case.^^  Nor  is  the  failure  to  demur  upon 
this  ground  a  waiver  of  the  objection.^^  But  under  this  sub- 
division defendant  can  not  bring  objections  to  the  form  of  the 
action;***  nor  that  the  court  has  no  jurisdiction;"**  nor  that 
there  is  an  improper  joinder  of  parties;*^  nor  that  the  plaintiff 
has  no  legal  capacity  to  sue;*^  nor  that  the  right  to  sue  is  in  a 
third  person  not  a  party  to  the  action;***  nor  that  complaint 
does  not  show  authority  to  sue.*^  The  objection  that  money 
sued  for,  if  due  at  all,  is  due  to  plaintiff  and  another  as  part- 
ners, is  not  a  demurrer.*'*^  So,  when  the  bill  alleges  a  parol 
trust,  a  general  demurrer  will  not  lie.*** 

§  3137.  Divorce.  An  objection  that  a  complaint  in  an  action 
for  divorce,  stating  the  existence  of  common  property,  is  uncer- 
tain and  defective  in  not  stating  the  facts  showing  the  property 
to  be  common,  must  be  raised  by  demurrer,  or  it  will  be  deemed 
waived.***^ 

148  Hays  V.  Lewis,  17  Wis.  210. 

i«o  Gould  V.  GlasBp  19  Barb.  186;  Higgins  v.  Freeman,  2  Duer, 
680;  Montgomery  County  Bank  v.  Albany  City  Bank,  7  N.  Y.  464; 
Hays  V.  Lewis,  17  Wla  210;  People  v.  Booth,  32  N.  Y.  S»7;  Steven- 
son V.  Lord,  15  Ool.  131;  Farris  v.  Henderson,  1  Okl.  884;  Johnson 
V.  Bumside,  3  S.  Dak.  230;  Lyen  v.  Bond,  3  Wash.  Ter.  407. 

iMCel.  Code  Olv.  Pro..  §  434;  Andrews  v.  Lynch,  27  Mo.  167; 
LudingtoQ  V.  Taft,  10  Barb.  447;  see  S  3072,  ofUe.    ' 

ifii  Richards  v.  Edlck,  17  Barb.  260;  Graham  v.  Camman,  5  Duer, 
607;  Loomis  v.  Tlfft,  16  Barb.  541. 

1B2  Wilson  V.  Mayor  of  New  York,  6  Abb.  Pr.  6;  S.  C,  15  How. 
Pr.  500;  S.  C,  4  B.  D.  Smith,  706,  note. 

IBS  Eldridge  v.  BeU,  12  How.  Pr.  547. 

iM  Vibert  V.  Frost,  3  Abb.  Pr.  120;  Hobart  v.  Frost,  5  Duer,  67L 

166  Myers  v.  Machado,  6  Abb.  Pr.  198;  but  see  Palmer  v.  Smedley, 
id.  205;  De  Witt  v.  Chandler,  11  id.  450. 

166  Bank  of  Lowvllle  v.  Bdwards,  11  How.  Pr.  216;  Bank  of 
Havana  v.  Wickman,  7  Abb.  Pr.  134.  The  practice  of  pleading 
to  the  merits,  and  then  raising  at  the  trial  .an  objection  in  the 
nat)ire  of  a  demurrer  to  the  sufficiency  of  the  pleading,  is  one  which 
the  courts  should  discourage.  Barton  v.  Gray,  48  Mich.  166;  Ban- 
man  V.  Bean,  57  id.  1;  Jenkinson  v.  City  of  Vermillion,  3  S.  Dak. 
238. 

»7  Andrews  v.  Mok.  HUl  Co.,  7  CaL  330. 

i»  Peralta  v.  Castro,  6  Cal.  354. 

u^Gimmy  v.  Gimmy,  22  Cal.  633. 
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S  3138.  Bfleet  of  demurrer.  A  demurrer  on  this  subdivision 
puts  in  issue  the  validity  of  the  entire  eomplaint.^^^  And  if  it , 
specifies  certain  allegations  deemed  essential,  it  excludes  all  other' 
grounds  of  objections  than  those  which  are  particularly  set 
forth."*  And  the  statement  that  certain  parts  of  the  complaint 
are  immaterial  and  redundant  does  not  vitiate  the  demurrer.*^ 
But  defendants  can  not  by  demurrer  refuse  to  grant  a  compensa- 
tion which  the  demurrer  admits  the  right  of.*^ 

§  3139.  Enforoement  of  Judgment.  When  the  bill  shows 
that  the  complainant,  who  seeks  to  enforce  a  judgment  at  law, 
is  chargeable  with  laches,  the  defendant  may  take  advantage  of 
it  by  demurrer.*^ 

S  3140.  Exhibits.  Matters  of  substance,  wliich  are  neces- 
sary to  be  alleged  in  a  complaint,  can  not  be  left  out,  and  the 
defect  supplied  by  reference  to  an  exhibit  attached  to  and  made 
part  of  the  complaint.*® 

S  3141.  Ouaranty.  A  complaint  alleging  that  the  defend- 
ants sold  to  plaintiffs  a  certain  share  of  fruit  growing  in  an 
orchard,  and  after  the  sale  executed  a  warranty  that  the  share 
of  plaintiffs  should  be  at  their  disposal,  and  further  alleging  a 
demand  for  the  same,  and  the  refusal  of  the  defendant  to  de- 
liver, is  demurrable,  as  it  should  have  contained  an  assignment 
of  the  breach  of  the  contract  or  guaranty.*®* 

§  3142.  Inferential  statement.  If  a  material  fact  is  only 
stated  inferentially  in  a  complaint,  and  the  pleading  is  not  de- 
murred to  specially  for  this  reason,  it  is  good  after  judgment. 
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iM  White  V.  Brown,  14  How.  Pr.  282;  Spear  v.  Downing,  12  Abb. 
Pr.  442;  S.  a,  34  Barb.  523. 

i«i  NeUifl  V.  De  Forest,  16  Barb.  61. 

i«2  Smith  V.  Brown,  6  How.  Pr.  383. 

i«8  Selkirk  v.  Sacramento  Co.,  3  Oal.  323. 

164  Maxwell  v.  Kennedy,  8  How.  (U.  S.)  210. 

iwoity  of  Lob  Angeles  v.  Slgnoret,  50  Cal.  298.  An  objection 
to  a  complaint  that  a  specific  allegation  contained  therein  is  con- 
tradicted by  an  exhibit  to  which  reference  is  made  can  not  be  taken 
advantage  of  by  general  demurrer.  Blasingame  v.  Home  Ins.  Ck>., 
75  Cal.  633. 

i«6  Dabovich  v.  Emeric,  7  Cal.  200. 

ler  Hill  V.  Haskin,  51  Cal.  175. 
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S  8143.  Lie&ji.  An  objection  to  a  lien  for  want  of  dates  may 
be  made  on  demurrer  or  on  a  motion  to  strike  off,  but  after 
pleading  to  the  scire  facias,  it  must  be  considered  as  waired.^^ 

3144.  Ferfomumce.  Where  complaint  states  a  condition 
precedent^  but  fails  to  aver  performance,  defendant  may  de- 
mur.*^® So  in  case  of  a  promissory  note.^^^  A  demurrer  for 
the  cause  that  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  may  be  disregarded,  if  defendant  choose 
to  answer  instead  of  standing  on  the  demurr^.^^ 

S  3145.  Presentation  of  claim.  Where,  in  an  action  of  fore- 
closure, the  complaint  fails  to  state  the  presentation  to,  and 
rejection  by  the  administrator,  of  the  claim  against  the  estate, 
defendant  may  demur  on  the  ground  of  insufficient  facts.^" 

S  3146.  Quo  warranto.  In  quo  warranto  for  an  alleged 
usurpation  of  the  office  of  pilot  for  the  port  of  San  Francisco, 
the  complaint  avers  that  defendants  hold,  use,  exercise,  usurp, 
and  enjoy  the  office  without  a  license,  and  also  certain  allegar 
tions  as  to  the  right  of  relator  to  the  office;  it  was  held  that 
these  allegations  as  to  the  relator's  right  can  not  be  reached  by 
general  demurrer,  the  complaint  being  good  as  against  the  de- 
fendants; that  they  are  not  interested  in  the  question  as  to  the 
right  of  relator,  but  only  in  the  determination  of  their  own  right 
to  the  office.^^ 

168  Howell  V.  The  City  of  Philadelphia,  38  Penn.  St  471. 

lOOHappe  y.  Stout,  2  Cal.  4e0.  A  complaint  which  does  not 
allege  performance  of  one  of  the  essential  conditions  imposed  upon 
the  plaintiffs  by  the  terms  of  the  contract,  faUs  to  atate  a  canae 
of  action.    Jones  y.  Perot,  19  Ool.  141. 

170  Rogers  V.  CJody.  8  Cal.  324. 

iTi  Levey  v.  Fargo,  1  Nev.  415;  but  see  CaL  Code  Oiy.  Pro.,  (  431. 

i72Elli88en  v.  Halleck,  6  Cal.  386;  Falkner  y.  Fohk>m,  id.  412; 
HentBch  y.  Porter,  10  id.  558.  These  cases  are  overmled  by  Fallon 
y.  Butler,  21  id.  24;  81  Am.  Dec.  140;  and  the  correctness  of  the 
latter  decision  is  doubted  by  the  case  of  Ellis  y.  Polhemns,  27  id. 
354.  The  case  of  Ellissen  v.  Halleck,  6  id.  3d3,  is  either  diocnssed 
or  referred  to  in  the  following  cases:  Falkner.  y.  Folsom's  Bx*rs, 
6  id.  412;  Gates  v.  Kleff,  7  id.  124;  Williamson  y.  Blaftan,  9  id.  50V 
Willis  y.  Farley,  24  id.  408.  As  to  when  a  presentation  of  the  dahu 
secured  by  mortgage  is  necessary  to  maintain  an  action  of  fore- 
closure against  the  executor  or  administrator,  see  yoL  1,  S  438 
et  seq. 

ITS  Flynn  y.  Abbott,  16  Cal.  36a 
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I  8147.  Bm  adjudicata.  Demurrer  will  not  lie  to  a  bill  on 
Mie  ground  of  res  adjudkatay  nnless  it  avers  that  everything  in 
controversy^  as  the  foundation  of  the  suit,  was  in  controversy  in 
the  former  auit.^^^  The  judgment  of  a  court  of  competent 
jurisdiction  upon  a  material  matter  put  directly  in  issue  by  the 
pleading  is  res  adjudicata  as  to  that  issue,  and  the  parties  are 
estopped  by  the  judgment  from  litigating  it  again.^^  A  general 
demurrer  does  not  raise  the  question  whether  a  judgment  pleaded 
SB  an  estoppel  does  estop  the  defendants.^^^ 

I  8148.  Securities.  The  objection  that  securities  sued  on 
are  not  promissoiy  notes  must  be  made  on  demurrer.^^ 

(  8149.  Services  of  physician.  In  a  suit  by  a  physician 
against  a  county  on  a  contract  for  his  services  for  one  year  as 
examining  physician  of  the  hospital,  the  objection  that  he  is 
not  a  graduate  of  a  legally  constituted  medical  institute,  if  good 
at  all,  can  not  be  taken  by  demurrer,  unless  the  demurrer 
distinctly  presents  the  objection.^''* 

(  8150.  Speciilc  relief.  To  entitle  the  plaintiff  to  subject 
the  assets  of  an  absent  debtor  to  the  payment  of  his  claim,  he 
must  show  that  he  is  without  a  remedy  at  law,  and  if  the  bill 
discloses  such  remedy  at  law  it  will  be  dismissed  upon  de- 
murrer.^^ 

I  8151.  Stamp  on  note.  A  demurrer  will  not  lie  to  a  com- 
plaint on  a  promissory  note  which  fails  to  aver  or  show  that  the 
note  was  duly  stamped.^*^ 

S  815S.  Statement  of  grounds.  The  demurrer  is  sufficient 
without  a  specification  of  the  reason  why  the  facts  stated  are 
not  sufficient.^^^  It  is  sufficient  under  this  subdivision  to  state 
that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.^®^ 

■ 

174  Moss  V.  Anglo-Egyptian  Navigation  CJo.,  L.  B.,  1  Ob.  108; 
Smith  V.  Halifax  Banking  Co.,  1  N.  B.  Bq.  17. 

17B  Jackson  y.  Lodge,  86  Cal.  28. 

ITS  Spanagel  v.  Reay,  47  Cal.  008. 

iTTPoweU  V.  Ross,  4  Cal.  107. 

ITS  McDaniel  v.  Yuba  County,  14  Cal.  444. 

iTQLupton  V,  Lupton,  3  Cal.  120. 

ISO  Hallock  V.  Jandin,  d4  Cal.  167. 

isi  Kent  V.  Snyder,  90  Cal.  666. 

issHaire  v.  Baker,  5  N.  Y.  357;  Paine  v.  Smith,  2  Duer,  298; 
Johnson  v.  Wetmore,  12  Barb.  433;  White  v.  Brown,  14  How.  Pr. 
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§  8158.  Statato  of  jTraudB.  The  Statute  of  Frauds  may  be 
taken  advantage  of  on  demuirer  to  a  bill  which,  on  its  face 
etatee  a  case  covered  by  the  Btatute.^^  But  where  the  con- 
tract declared  upon  is  void  if  not  in  writing,  the  court  will  aa- 
Bume,  for  the  purposes  of  the  demurrer,  that  it  is  in  writing, 
though  not  80  alleged.*®* 

§  8154.  Statute  of  Limitations.  If  it  appear  on  the  face  of 
the  complaint  that  the  demand  is  barred  by  the  Statute  of 
Limitations,  demurrer  will  be  siLstained.  But  the  bar  of  the 
statute  must  clearly  appear  on  the  face  of  the  complaint.^"  K 
the  complaint  fails  to  show  wh^her  the  contract  was  verbal  or 
in  writing,  it  will  be  presumed  to  be  in  writing  for  the  purposes 
of  the  demurrer.*®*  It  should  be  distinctly  stated  in  the  demur- 
rer.*®^ It  is  a  personal  privilege  which  must  be  set  up  or  be 
deemed  waived.*®®  Under  the  California  system  the  rule  is  the 
same  in  law  and  equity;  and  if  it  appear  upon  the  face  of  the 
complaint  that  the  action  is  barred,  and  no  facts  are  alleged 
taking  the  demand  from  the  operation  of  the  statute,  the  com- 
plaint is  defective,  and  demurrer  lies.*®®  If  the  demand  be  in 
truth  barred,  but  the  fact  does  not  appear  upon  the  face  of  the 
complaint,  the  defense  must  be  made  by  answer.  Where  a  bill 
in  equity  states  a  case  to  which  the  Act  of  Limitations  applies, 
without  bringing  it  within  some  of  the  savings,  the  defendant 
may  take  advantage  of  the  bar  by  demurrer.*®^    Where  the  stat- 

282;  to  the  contrary;  Pnrdy  v.  CSarpenter,  6  Id.  361,  citing  Van 
Santv.  PI.  421;  Hinds  v.  Tweddle,  7  How.  Pr.  27a 

188  RandaU  v.  Howard,  2  Black,  585;  Manning  v.  Pippen,  86  Ala. 
357;  Dickon  v.  McKinley,  163  lU.  3ia 

184  Miles  v.  Thome,  38  Gal.  337;  99  Am.  Dec.  384. 

186  Smith  V.  Hall,  19  Oal.  85;  Smith  v.  Richmond,  id.  476;  Ord  v. 
De  La  Guerra,  18  id.  67;  Kraner  v.  Halsey,  82  id.  209;  Meyer  v. 
Saul,  82  Md.  459;  Fulton  v.  Northern  lUinoIs  College,  158  lU.  383; 
see  Castro  v.  Gell,  110  Cal.  292..  The  defense  of  laches  aK>earing 
upon  the  face  of  a  bill  in  equity,  which  fails  to  set  forth  facts 
excusing  the  delay,  may  be  set  up  by  demurrer,  either  general  or 
special.  Kerfoot  v.  Billings,  160  111.  563;  see,  on  this  point.  Sands 
V.  St.  John.  36  Barb.  628;  S.  C,  23  How.  Pr.  140. 

186  Miles  v.  Thorne,  38  Cal.  335;  99  Am.  Dec.  384. 

187  Brown  v.  Martin,  25  Cal.  80;  Farwell  v.  Jackson,  28  Id.  106w 

188  Grattan  v.  Wiggins.  23  Cal.  16. 

188  Smith  V.  Ri(5hmond,  19  Cal.  476;  Maxwell  v.  Kennedy,  8  How. 
(U.  S.)  210. 

190  wisner  v.  Bamet,  4  Wash,  a  C.  631;  compare  Dorsey  Biachiae 
Co.  V.  McCaffrey,  139  Ind.  545;  47  Am.  St  Bep.  29a 
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ute  creates  an  absolute  bar  by  mere  lapse  of  time;,  without 
exception,  the  defense  may  be  made  by  demurrer^  if  the  neces^ 
sary  facts  appear  in  the  complaint.*®*  But  the  demurrer  should 
be  resorted  to  only  where  it  clearly  appears  that  the  plaintiff's 
case  has  been  fully  stated,  and  that  being  so  stated  no  recovery 
can  be  had.*®^  By  the  practice  in  New  York,  it  appears  that  the 
defense  of  the  Statute  of  Limitations  can  only  be  taken  by 
answer.*®^  An  allegation  in  a  demurrer  "  that  it  appears  by  the 
complaint  that  the  cause  of  action  is  barred  by  the  Statute  of 
Limitations,''  is  sufficient  in  form  to  raise  the  question  of  law  as 
to  whether  the  alleged  cause  of  action  is  barred  by  the  statute.*^ 

I  3155.  Statutory  penaltjf.  In  an  action  to  recover  damages 
by  the  owner  of  a  licensed  ferry  against  a  party  alleged  to  Ixive 
run  a  ferry  within  the  limits  prohibited  by  law  it  was  held 
that  the  complaint  should  have  alleged  that  defendant  ran  his 
ferry  for  a  fee  or  reward,  or  the  promise  or  expectation  of  it,  or 
that  he  ran  for  other  than  his  own  personal  use,  or  that  of 
his  family;  and  the  omission  of  those  allegations  was  fatal. *^ 

§  8156.  Undertaking  on  attachment.  In  an  action  on  an 
undertaking,  executed  to  release  property  from  attachment,  the 
complaint  should  allege  that  the  property  attached  was  released 
upon  the  delivery  of  tl^e  undertaking.*^  A  failure  to  do  so  is 
fatal,  and  the  defect  may  be  taken  advantage  of  by  demurrer,  on 
the  ground  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.**^ 

I  3157.  Undertakings  — penal  bonds.  In  an  action  by  the 
postmaster-general  against  a  deputy  postmaster  and  his  sureties, 
on  the  bond  executed  by  them,  the  sureties  pleaded  that  plain- 
tiff did  not,  as  he  was  bound  by  law  to  do,  call  upon  his  deputies 
to  settle  his  accounts,  or  cause  suits  to  be  brought  against  him 
for  not  so  doing;  nor  did  he  give  notice  to  the  sureties  of  the 
defaults;  but  fraudulently  and  in  violation  of  his  duty  to  the 
United  States  and  to  the  sureties,  neglected  to  bring  such  ac- 

101  state  V.  Bird,  22  Mo.  470. 
iMMcNair  v.  Lott.  25  Mo.  182. 

198  New  York  Code,  ed.  1877,  I  413;  Sands  v.  St.  John,  36  Barb. 
628;  S.  O.,  23  How.  Pr.  140. 
iMBrennan  v.  Lord,  46  Cal.  i. 
106  Hanson  v.  Webb,  3  Cal.  237. 
106  Williamson  v.  Blattan,  9  Cal.  500. 
lOTid.;  see  Selz  v.  Tacker,  10  Utah,  132. 

Vol.  11  —  67 
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tions^  and  to  give  notice;  it  was  held  that  the  demtirrer  haying 
admitted  the  fraud  stated  in  the  plea^  the  plaintiff  could  not 
recover.^** 

I  8168.  What  it  admits.  Demurrer  on  the  gfound  that  the 
complaint  does  not  state  facts  sufficwnt  to  constitute  a  cause  of 
action^  admits  the  validity  of  the  statute  authorizing  plaintiff  to 
Bue.^** 

I  8169.  Written  instrument.  An  objection  to  the  pleading 
of  a  written  instrument^  by  stating  its  legal  effect^  instead  of 
setting  forth  its  contents,  can  be  taken  only  by  demurrer.^^ 

§  8169a.  Foreclosure  of  mechanic's  lien  —  conclusion  of  law. 
An  objection  to  the  complaint  in  an  action  to  foreclose  a  lien 
for  materials  furnished  a  contractor,  on  the  ground  that  it  states 
merely  a  conclusion  of  law  as  to  the  amount  due  and  owing  from 
the  owner  to  the  contractors,  and  that  it  contains  no  specific 
averment  as  to  what  was  the  contract  price  between  them  or 
that  there  was  any  express  agreement  to  pay  anything,  or  what 
was  the  reasonable  value  of  the  work  to  be  done,  can  only  be 
raised  by  demurrer,  and  can  not  be  urged  for  the  first  time  on 
appeal.^^ 

S  8169b.  Trespass  —  unvaillng  demurver.  Failure  on  the 
part  of  the  owner  of  land  upon  which  alleged  trespass  was  com- 
mitted, to  comply  with  certain  statutory  requirements  in  con- 
nection with  his  land,  conceding  it  to  be  a  defense  to  aa  action 
for  the  trespass,  can  not  be  taken  advantage  of  by  demuirer  to 
a  complaint  in  which  no  such  fact  is  alleged.'^ 

§  8169c  Action  commenced  in  wrong  county.  That  an  ac- 
tion was  commenced  in  the  wrong  county  is  not  a  ground  of 
demurrer.  The  defendant's  remedy,  in  such  a  case,  lies  in  an 
application  to  the  court,  on  cause  exhibited,  to  change  the  place 
of  trial  to  the  proper  county.**'  Under  Oregon  procedure,  when 
a  defendant  wishes  to  challenge  the  authority  of  a  court  to  trj 

198  Postmaster-General  v.  Ustick,  4  Wash.  O.  G.  347;  United  States 
V.  Sawyer,  1  GaU.  86;  Greathouse  v.  Dunlap,  3  McLean,  808; 
McGue  V.  Oorporatlon  of  Washingtoli,  3  Cranch  O.  O.  689. 

iw  Litchfield  v.  McOomber.  42  Barb.  288. 

aoo  KeUogg  v.  Baker,  15  Abb.  Pr.  286. 

»i  Rubs  Lumber,  etc.,  Co.  v.  Garrettson,  87  OaL  560. 

»2  TriBcany  v.  Brandensteiu,  CO  Cal.  514. 

aoswasson  v.  Hoffman,  4  C(^.  App.  401. 
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an  action  in  replevin  in  the  county  in  which  such  action  is 
brought^  unless  it  was  alleged  in  the  complaint  that  the  prop- 
erty was  taken  in  such  county,  he  should  distinctly  specify  that 
objection  in  his  demurrer,  and  thereby  call  the  attention  of  the 
court  to  the  point  he  asked  to  have  decided.*^ 

I  3160.  On  the  ground  of  ambi^ty. 

Farm  No.  682. 

[Title.] 

The  defendant  demurs  to  the  complaint,  and  for  cause  of  de- 
murrer alleges: 

That  the  complaint  is  ambiguous,  unintelligible,  and  uncer- 
tain. [Point  out  specially  in  what  the  ambiguity  or  imcertainty 
consists.] 

§  8161.  Demurrer  lies.  This  cause  of  demurrer  may  be  in- 
terposed when  the  complaint  is  ^'  ambiguous,  unintelligible,  or 
uncertain."  Under  this  subdivision  it  is  necessary  for  the 
pleader  to  point  out  wherein  the  complaint  is  ambiguous,  unin- 
telligible or  uncertain,  or  it  will  be  disregarded.^*  The  defend- 
ant is  entitled  to  a  distinct  averment  in  the  complaint  of  the 
facts  which  the  plaintiff  claims  to  exist,  and  if  the  averments  are 
in  the  alternative,  the  complaint  is  ambiguous,  even  if  either 
averment  states  a  cause  of  action.^^  Mere  indefiniteness  and 
uncertainty  are  not  enough  to  sustain  a  demurrer  in  the  state  of 
New  York.*^  In  Ohio,  demurrer  will  not  lie  for  indefiniteness 
or  uncertainty.  So  a  demurrer  will  not  lie  for  uncertainty  in 
New  York.  The  omission  to  state  the  time  and  place  of  slander 
is  not  a  ground  for  demurrer;  the  remedy  is  by  motion.**  So, 
where  an  executor  united  notes  payable  to  his  testator.*"^    But 

ao4  McCarty  v.  Wlntler,  17  Ore^.  398. 

90ft  Blanc  V.  Klumpke,  29  Cal.  166;  Tolo  Go.  v.  Sacramento,  36  Id. 
193;  Lorenzana  v.  OamariUo,  45  id.  125;  Jacobs  v.  Union  Mercantile 
Co.,  17  Mont.  61. 

906  Jamison  v.  King,  50  Cal.  132.  For  a  special  case  of  ambiguity, 
see  Tomllnson  y.  Monroe,  41  id.  94. 

aoT  Chesbrough  v.  New  York  &  Erie  R  R.  Co.,  13  How.  Pr.  657; 
People  ex  rel  Crane  v.  Ryder,  12  N.  Y.  433;  Boeder  v.  Ormsby,  13 
Abb.  Pr.  834. 

aosFinnerty  v.  Barker,  7  N.  Y.  Leg.  Obs.  316.  If  the  pleadings 
are  not  full  and  accurate,  the  remedy  is  by  motion  to  cure  the 
defect.  Pnget  Sound  Iron  Co.  v.  Worthington.  2  Wash.  Ter.  472; 
Jackson  v.  Jackson,  17  Oreg.  110;  Freeksen  v.  Turner,  19  id. 
106. 

aoo  WeUes  v.  Webster,  9  How.  Pr.  261* 
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a  demurrer  will  lie  for  uncertainty  in  California.^®  A  demurrer 
on  the  ground  of  ambiguity  should  be  overruled  if  enough  ap- 
pears to  render  the  pleading  demurred  to  easy  of  comprehension 
and  free  from  reasonable  doubt.^**  The  question  of  ambiguity 
is  not  raised  on  demurrer  for  want  of  facts.^*^  In  California^  if 
there  are  any  valid  objections  to  a  complaint  on  the  ground 
of  ambiguity  or  uncertainty^  such  objections  can  only  be  taken 
by  special  demurrer.*^*  And  a  special  demurrer  to  a  complaint, 
assigning  as  a  ground  that  it  is  ambiguous,  unintelligible,  and 
uncertain,  is  properly  overruled  if  the  complaint  is  not  sub- 
ject to  each  of  the  objections  assigned.^*  But  it  is  held  that  a 
Conjunctive  demurrer  on  the  general  grounds  of  ambiguity,  un- 
intelligibility,  and  uncertainty  will  be  regarded  only  aa  a  de- 
murrer  for  uncertainty,  where  the  only  specifications  made  are 
on  the  ground  of  uncertainty.^^  Defects  in  pleadings  which  * 
make  them  uncertain  are  special  grounds  of  demurrer  under  the 
Code  of  Idaho,  and  can  not  be  taken  advantage  of  on  general 
demurrer.^^®  A  demurrer  alleging  that  the  complaint  is  "  mul- 
tifarious and  improperly  confounds  two  distinct  causes  of  ac- 
tion not  belonging  to  the  same  class,"  and  ^^  that  the  complaint 
is  ambiguous,  unintelligible  and  uncertain,"  is  held  not  to  be 
sufficiently  definite.^^  The  objection  that  the  averments  of  a 
complaint  are  contradictory  must  be  taken  by  special  demur- 
rer.^^®  And  a  complaint  is  demurrable  for  ambiguity  and  un- 
certainty if  its  allegations  are  inconsistent  with  an  exhibit 
thereto  attached.^^*  The  rule  that  error  which  does  not  affect 
substantial  rights  is  td  be  disregarded  is  applied  to  a  demurror 
for  ambiguity.^^ 

310  Gal.  Code  Civ.  Pro.,  S  430,  snbd.  7. 

211  Salmon  v.  WllscMi,  41  Cal.  595. 

212  Slattery  v.  HaU,  43  Cal.  191.  Time  to  object  for  amblgaity. 
See  Spencer  v.  Railway  Co.,  11  Mont.  164. 

218  Colton  V.  Onderdonk,  69  Cal.  155;  Kirsch  v.  Derk^,  96  id.  602. 

214  Spargur  v.  Heard,  90  Cal.  221;  and  see  White  v.  Allatt,  87  id. 
245;  WUhoit  v.  Cunningham,  id.  453. 

216  Field  V.  Andrada,  106  Cal.  106;  compare  Oreenebaum  v.  Taylor. 
102  id.  624;  Ryan  v.  Jacques,  lOa  id.  280. 

216  Palmer  v.  Utah,  etc.,  R.  R.  Co.,  2  Idaho,  290. 

217  Owen  V.  Oviatt  4  Utah,  95. 

218  Heeser  v.  MiUer,  77  Cal.  192. 

219  Palmer  v.  Lavinge,  104  Cal.  30;  aee  (  3140,  onl^. 
220Ga88en  v.  Bower,  72  Cal.  565;  compare  Alexander  v.  Central 

Lumber  &  Mill  Co.,  104  id.  532;  ConsoUdated  Nat  Bank  ▼.  Padlle 
Ooaat  Steamflhip  Co.,  95  CaL  1« 
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(  8162.  Ejectment.  In  ejectment^  where  the  complaint  avers 
that  ^^  the  plaintiff  on  a  day  named  wbb,  and  ever  since  haa  been^ 
and  still  is^  the  owner  in  fee  simple^  seised  and  possessed,^'  etc.; 
*^  thaty  on  a  day  thereafter  named,  and  while  the  plaintiff  was 
80  the  owner  in  fee  eimple,  seised  and  possessed,  defendants 
entered  and  ousted  him,  and  from  thence  hitherto  have  and  still 
do  withhold  the  same,"  etc.,  the  complaint  may  be  demurred  to 
for  ambiguity.221 

§  8168.  OfELcial  bond.  In  an  action  on  an  official  bond,  if 
the  complaint  alleges  the  execution  of  the  bond,  and  a  copy  of 
the  bond  annexed  should  not  contain  the  signature  of  the  prin- 
cipal, defendant  may  demur  for  ambiguity.^^  A  complaint  in 
an  action  on  the  bond  given  by  a  tax  collector  is  not  ambiguous 
and  uncertain  because  it  does  not  aver  that  any  of  the  money 
sued  for  was  collected  on  account  of  foreign  miners*  licenses.^^ 

§  8 163a.  XTncertainty  of  description  —  conjunctive  demurrer. 
A  demurrer  to  a  complaint  upon  the  ground  that  it  is  am- 
biguous, unintelligible,  and  uncertain,  for  the  reason  that  it 
does  not  contain  a  sufficient  description  of  the  property  sued 
for,  if  in  fact  the  complaint  is  not  ambiguous  nor  unintelligible, 
does  not  raise  the  question  of  uncertainty  as  to  the  description.^^ 

§  8164.  Sale  and  delivery.  A  declaration  setting  forth  that 
plaintiff  had  purchased  a  quantity  of  goods  from  W.  and  P., 
'*  then  and  there  acting  as  agent  of  the  defendant,"  is  only 
another  form  of  declaring  that  he  had  purchased  from  the 
defendant,  and  is  sufficiently  certain  to  prevent  any  misappre- 
hension of  its  meaning,  and  is  good  on  demurrer.^^ 

§  8165.  Scfveral  grounds  of  demurrer. 

Form  No,  68$. 

[Title.] 
The  defendant  demurs  to  plaintiff^s  complaint  on  the  follow- 
ing grounds: 

I.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant  [or,  as  the  case  may  be  of  the  subject  of  the  action]. 

II.  That  plaintiff  has  not  legal  capacity  to  sue  [state  why]. 

221  Brown  v.  Martin,  25  Oal.  82. 

222  Mendocino  Oo.  v.  Morris,  32  Gal.  145. 
22B  People  V.  Love,  25  Oal.  520. 

224  Greenbaum  v.  Taylor,  102  Gal.  624. 
22B  Gochran  v.  Goodman,  8  Gal.  215. 
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lU.  That  there  is  another  action  pending  between  the  saino 
parties,  for  the  same  cause  of  action. 

lY.  That  there  is  a  defect  [or  misjoinder]  of  parties  plaintiff 
[or  defendant].  [State  in  what  the  defect  or  misjoinder  con- 
sists.] 

y.  That  several  causes  of  action  have  been  improperly  united 
in  this  [state  how  improperly  united]. 

VI.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  [No  reasons  need  be  assigned  under 
this  subdivision.] 

VII.  That  the  complaint  is  ambiguous,  unintelligible,  or  un- 
certain [point  out  specially  in  what  the  ambiguity  or  uncertainly 
consists]  .*"• 

§  3166a.  Breach  of  contract  —  nonpaym«tit«  A  complaint 
which  entirely  fails  to  state  a  breach  of  the  contract  sued  upon, 
or  to  allege  the  nonpayment  of  money  sought  to  be  recovered, 
states  no  cause  of  action,  and  may  be  assailed  by  general  de- 
murrer. But  if  there  is  not  an  entire  failure  to  state  the  fact 
of  breach  or  nonpayment,  and  the  averment  is  simply  uncertiin 
and  defective,  the  defect  can  only  be  reached  by  special  demur- 
rer particularly  designating  the  specific  point  at  which  it  is 
aimed.^^ 

§  8166b.  Waiver  of  objectioiis  —  failura  to  demur.        When  a 

cause  is  tried  without  objection  to  the  complaint  by  demurrer, 
either  general  or  special,  as  if  the  complaint  were  in  all  respects 
sufficient,  no  error  or  defect  therein  which  does  not  affect  the 
substantial  rights  of  the  parties  will  be  ground  for  reversal  of 
the  judgment.**      So,  objections  to  a  complaint   which  are 

226  A  pleading  should  not  be  demurred  to:  1.  Unless  it  Is  clearly 
demurrable;  and,  2.  Except  for  cause  which  clearly  appears  upon 
the  face  of  the  complaint.  I>avy  v.  Betts,  23  How.  Pr.  385;  Dillaye 
V.  Wilson,  43  Barb.  261.  The  fact  that  the  statute  gives  several 
Instances  wherein  a  demurrer  may  be  made  affords  no  excuse  for 
exhausting  the  list  on  every  complaint  demurred  to,  although 
several  causes  of  demurrer  may  be  assigned. 

227  Grant  v.  Sheerin,  84  Oal.  197.  In  an  action  to  recover  money 
upon  a  contract,  the  failure  to  pay  constitutes  the  breach,  and  must 
be  alleged.  And  an  allegation  that  a  specified  amount  is  *'  now 
due  and  owing"  to  the  plaintiff  is  a  mere  conclusion  of  law,  and 
is  insufficient  as  an  averment  of  the  fact  of  nonpayment.  Ryan  t. 
HoUiday,  110  Gal.  335;  Richards  v.  Land  Co.,  115  Id.  G42. 

228  People  V.  Rels,  76  Oal.  269;  Reynolds  v.  Lincoln,  71  Id.  18S. 
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groundfl  of  special  demurrer  axe  waived  where  the  demuirer  is 
general  and  no  special  grounds  are  specified  iherein.^^  More- 
over^ in  aid  of  the  judgment,  the  complaint  must  receive  as 
&vorahle  an  interpretation  as  its  general  scope  will  warrant.''® 
Where  no  demurrer  is  interposed  to  the  complaint,  all  merely 
technical  objections  thereto  are  waived.**^  But  the  ground  of 
a  general  demurrer  is  neither  waived  by  failure  to  demur  nor 
by  consent  that  the  demurrer  be  ovemiled.^^***  The  submission 
of  a  demurrer  without  argument  is  not  a  waiver  of  any  objection 
raised  thereby.***  Nor  is  the  right  to  demur  waived  by  calling 
for  a  bill  of  particulars.*"  The  objection  to  misjoinder  of 
parties  appearing  upon  the  face  of  the  complaint  or  petition 
is  waived  by  failure  to  specify  it  properly  as  a  ground  of  de- 
murrer, and  can  not  be  thereafter  urged.*"*^  When  defendants 
enter  upon  and  proceed  to  trial  upon  the  merits  without  de- 
manding a  ruling  upon  a  demurrer  they  waive  the  demurrer.** 
If  the  defendant  demurs  and  afterwards  answefrs,  but  before 
trial  withdraws  the  answer  and  allows  judgment  to  be  entered, 
it  will  be  presumed  that  he  waived  the  demurrer,  where  the 
record  discloses  nothing  to  the  contrary.**^  But  a  demurrw  is 
not  waived  by  the  filing  of  an  answer  upon  leave  given  by  the 
court  after  the  demurrer  is  overruled.*'®    Objections  against  a 

2»  Daggett  V.  Gray,  110  Oal.  160. 

sao  Fudickar  v.  Irrigation  District,  100  Oal.  29;  and  see  Glide  v. 
Dwyer,  83  Id.  477. 

281  Dennison  v.  Chapman,  105  Oal.  447;  and  see  Orman  v.  Mannix, 
17  Oreg.  564. 

283  Evans  v.  Gerken,  105  Gal.  311;  Porter  v.  Booth,  1  S.  Dak.  55a 
288  RichardB  v.  Ttavelero'  Ins.  Go.,  80  Gal.  505. 

284  Mulvey  v.  Staab,  4  N.  Mex.  50. 

285  G'Gallaghan  v.  Bode,  84  Gal.  480;  and  see,  also,  People  v.  Dis- 
trict Gourt,  18  Ool.  283;  Ralph  v.  Lomer,  3  Wash.  St  401;  S  3110, 

286Danielson  v.  Gude,  11  GoL  87;  and  see,  to  same  effect, 
Hockadaj  v.  Oommissioners,  1  Gol.  App.  362;  Guthrie  v.  Phelan, 
2  Idahoy  00;  FraDclsco  v.  Beuepe,  6  Mont  2^;  Wright  v.  Sher- 
man, 3  S.  Dak.  290;  Glds  v.  Gary,  13  Greg.  362;  Tlllmore  v.  Wells, 
10  Col.  228;  Spanish  Fork  Gity  v.  Hopper,  7  Utah,  235. 

287  Evans  v.  Jones,  10  Utah,  182;  Brooks  v.  Douglass,  32  Gal. 

200. 

288  GurtisB  V.  Bachman,  84  Gal.  2ia  Under  Utah  Gode  of  Givll 
Procedure  a  party  does  not  waive  his  demurrer  by  filing  an  answer 
at  the  same  time  or  after  the  demurrer  or  by  going  to  trial  upon  his 
answer,  but  It  Is  questioned  whether  this  applies  to  a  demurrer 
that  Is  special   for  ambiguity  and   uncertainty.     Henderson   r. 

Tnmgren,  9  Utah,  432. 
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complaint  which  should  have  been  made  by  demurrer  on  the 
ground  of  uncertainty  can  not  be  urged  upon  appeal^  where  no 
demurrer  has  been  filed  in  the  trial  court.^^ 

§  8166c.  Complaint  and  demurrer  thereto  —  miscellaneous 
cases.  If  the  facts  stated  in  a  complaint  entitle  the  plaintiff 
to  any  relief,  a  demurrer  for  want  of  sufBicient  facts  should  be 
overruled.^®  And  a  demurrer  by  all  of  several  defendants  re- 
citing that  they  demur  jointly  as  well  as  separately  and  severally 
to  the  "first,  second  and  third  paragraphs  of  the  complaint,^' 
will  be  treated  as  a  general  demurrer  by  all  the  defendants,  and 
is  bad  if  the  complaint  is  good  against  any  of  them.^*  Under 
Florida  procedure,  the  failure  of  the  plaintiff  to  attach  a  copy 
of  his  cause  of  action  to  his  declaration  can  not  be  taken  ad- 
vantage of  by  demurrer,  and  the  defendant's  proper  remedy  is 
to  refuse  to  plead  until  such  cause  of  action  is  filed.***  The 
proper  remedy,  under  Maryland  practice,  where  the  paragraphs 
of  a  bill  in  equity  are  wrongly  numbered  and  more  than  one 
subject-matter  are  embraced  in  a  single  paragraph,  is  by  motion 
in  the  nature  of  a  ne  recipiatuTy  and  not  by  demurrer.***  A 
complaint  setting  up  two  causes  of  action  for  breach  of  contract 
is  not  rendered  demurrable  because  they  are  not  separately 
stated  and  numbered.***  In  an  action  upon  a  contract,  which 
recognizes  the  right  of  the  parties  to  make  assignments,  a 
complaint  setting  up  the  contract  is  not  demurrable  because 
the  action  is  by  and  against  different  parties  than  those  named 
in  the  contract,  when  the  complaint  shows  their  interest  throu^ 
assignment.***    The  objection  that  the  averments  of  a  com- 

280  Seligman  v.  Armando,  94  Cal.  314.  A  defective  statement  of 
facts  in  a  pleading  is  waived  by  Joining  issue  upon  them.  Davis 
V.  Wait,  12  Oreg.  425.  Wliere  no  misjoinder  of  parties  is  speciaUy 
pleaded  in  a  Joint  action  against  two  defendants  it  is  waived. 
Orahn  v.  Stanley,  92  Gal.  86. 

240  Bloomfleld  R.  R.  Go.  v.  Van  Slike,  107  Ind.  480;  Savings  Fund, 
etc.,  Co.  V.  Harris,  142  id.  226;  and  see  Aldrich  v.  Bolce,  66  Kan. 
170;  §  8073,  ante* 

241  Armstrong  v.  Dunn,  143  Ind.  433;  and  see  Rogers  v.  Schuben- 
burg.  111  Cal.  281. 

242  Martyn  v.  Arnold,  36  Fla.  446, 
248  Chew  V.  Glenn,  82  Md.  370. 

244  Zrskowski  v.  Mach,  36  N.  Y.  Supp.  421;  Nichols  v.  Drew.  M 
N.  Y.  22. 

24SVan  Home  v.  Watrous,  10  Wash.  St.  525.  Bill  in  equity  by 
stockholders  of  corporation  held  good  against  a  general  demurrer. 
See  Moyle  v.  Landers,  83  Cal.  579. 
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plaint  are  made  on  information  and  belief  is  not  a  gronnd  of 
demurrer,  either  general  or  special.***  Error  in  sustaining  a 
demurrer  to  a  complaint  on  the  ground  of  the  misjoinder  of 
several  causes  of  action  is  held  to  be  waived,  if  the  plaintiflE 
subsequently  files  an  amended  complaint,  in  which  he  unites 
and  pleads  anew  in  one  count  all  the  causes  of  action  which 
had  been  pleaded  in  the  original  complaint.^^  A  stipulation 
that  a  demurrer  to  the  complaint  may  be  overruled,  and  the 
defendant  allowed  to  answer  within  a  certain  time,  does  not 
estop  the  defendant  from  relying  at  any  future  stage  of  the 
case  on  the  alleged  failure  of  the  complaint  to  state  sufficient 
facts  to  constitute  a  cause  of  action.^* 

§  8>165d.  Demurrer  — miscellaneous  decisions  pertaining  to. 
The  sufficiency  of  a  pleading  is  properly  tested  by  demurrer.*** 
On  demurrer,  only  the  pleadings  can  be  considered.*^  The  suf- 
ficiency of  the  facts  in  a  pleading  on  a  demurrer  thereto  can 
not  be  strengthened  or  weaJcened,  added  to  or  diminished  by 
facts  stated  in  other  pleadings  subsequently  filed,  or  by  the 
facts  proven  on  the  trial.**  When  a  demurrer  is  interposed, 
the  sufficiency  of  any  antecedent  pleading  to  which  the  plead- 
ing demurred  to  relates  may  be  called  in  question.**  A  de- 
murrer searches  the  entire  record,  and  judgment  should  go 
against  the  party  whose  pleading  was  first  defective  in  sub- 
stance.*® Although  a  party  may  be  required,  on  motion,  to 
conform  his  statements  in  pleadings  to  the  rules  of  good  plead- 
^gi  J^^9  ^  against  a  demurrer,  evidentiary  facts,  and  even 
inferences  from  averments  amounting  to  mere  conclusions  of 
law,  will  be  considered  in  his  favor.**    Where  a  demurrer  has 

246  Carpenter  v.  Smith,  20  Col.  89;  Joneb  v.  Mining  Co.,  Id.  417; 
Marie  v.  Garriaon,  83  N.  Y.  23. 

2«7Loveland  v.  Gamer,  71  Gal.  541;  compare  Wood  v.  Mastick, 
2  Wash.  Ter.  64;  Loan  Association  v.  Bradbury,  53  N.  J.  Bq.  960. 

MS  Hitchcock  v.  Caruthers,  82  Cal.  523. 

M9The  Victorian,  24  Oreg.  121;  41  Am.  St.  Rep.  888. 

260  Madgeburg  v.  Uihlein,  53  Wis.  165;  Iron  Co.  v.  Central  Trust 
Co.,  90  id.  570,  580. 

»i  Cole  V.  Gray,  139  Ind.  396,  399;  Elwood.  etc.,  Oil  Co.  v.  Baker. 
13  Ind.  App.  576. 

252  Knight  V.  Lawrence  19  Col.  426. 

253Hawth<Mme  v.  State,  45  Neb.  871;  Oakley  v.  Valley  County, 
40  id.  900. 

264  Chambers  v.  Hoover,  3  Wash.  Ter.  107;  see  Santa  Barbara 
T.  Eldred,  108  Cal.  294. 
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been  Bu&tained  to  one  of  the  counts  in  a  declaration,  it  is  enor 
to  permit  such  count  to  be  reed  to  the  juiy^  or  to  reoeiYe 
evidence  thereupon.^^  A  patent  manifestly  invalid  upon  its 
face  may  be  so  declared  on  demurrer  to  the  bill.^^  But  this 
power  should  be  exercised  with  the  utmost  caution  and  only 
in  the  plainest  cases,  and  if  there  is  any  doubt  it  should  be 
resolved  in  favor  of  the  patent.*^  The  question  of  the  pro- 
priety of  issuing  a  writ  of  ne  exeai  can  not  be  raised  by 
demurrer.*** 

§  3165e.  BuflLcieaicy  of  complaint  —  misceUaneoiu  deeisiona. 
In  determining  the  sufBiciency  of  a  complaint  the  averments 
therein  can  alone  be  considered.  And  the  rule  in  some  juris- 
dictions is>  that  a  complaint  which  does  not  state  a  cause  of 
action  by  its  averments,  without  reference  to  exhibits,  is  bad 
on  demurrer.**  The  claim  after  judgment  that  a  complaint 
is  insufficient  can  only  be  sustained  on  the  ground  that  the 
facts  contained  therein,  even  if  well  stated,  constitute  no  cause 
of  action.**^  The  objection  that  the  aUegata  and  probata  do 
not  agree  can  not  be  urged  after  verdict  rendered,  if  tiie  com- 
plaint is  sufficient  to  support  the  judgment.*^ 

§  8165f.  The  same  —  alleging  unilateral  contract.  A  com- 
plaint in  an  action  by  a  vendor  against  a  vendee  of  goods  for 
refusal  to  accept  and  pay  therefor,  which  allies  that  the  plain- 
tiff entered  into  a  contract  with  the  defendant  to  furnish,  bA\ 
and  deliver  to  the  defendant  certain  speciiSed  goods  at  a  stipu- 
lated price  named,  but  nowhere  alleges  that  the  defendant 
bought,  purchased  or  agreed  to  accept  or  pay  therefor,  or  any 
part  thereof,  states  a  unilateral  contract,  and  is  obnoxious  to 
a  general  demurrer.**** 

aw  Luna  v.  Mohr,  3  N.  Mex.  oa 

266  Button  Fastener  Go.  v.  Schlochtmeyer,  08  Fed.  Rep.  592. 

2B7  Davock  T.  Railroad  Oo.,  69  Fed.  Rep.  468;  Oovert  ▼.  TtaverSb 
70  Id.  788;  Packing  Oo.  v.  Rubber  Co.,  137  U.  S.  446. 

258  Sbainwald  v.  Lewis,  69  Fed.  Rep.  487. 

SBOAultman  v.  Siglinger»  2  a  Dak.  442;  Bowling  v.  McFarland, 
38  Mo.  466;  Larimore  v.  Wells,  29  Oblo  St  18;  but  see  Taylor  t. 
MacLea,  11  N.  T.  Supp,  040;  I  319,  ante- 

200  Rhodes  V.  Hutchins,  10  Ool.  268;  Buenz  v.  Cook,  16  id.  88; 
Bethel  v.  Woodwortb,  11  Ohio  St  396.  This  objection  may  be  taken 
at  any  time.    HoUy  v.  Helskell,  112  Gal.  174. 

261  Horn  V.  Hamilton,  89  Gal.  276;  and  see  United  States  ▼.  SmiH 
8  Wash.  Ter.  478. 

sea  Robinson,  etc.,  Mln.  Oo.  v.  Jobnson,  13  Ool.  268. 
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I  3166g.  The  same— action  for  recovery  of  penonal  property. 
Under  the  Code  of  South  Dakota^  the  action  to  recover  personal 
property  takes  the  place  of^  and  is  a  substitute  for^  both  the 
former  actions  of  replevin  and  detinue.  The  unlawful  deten- 
tion is  the  gist  af  the  action^  and  it  is  immaterial  how  the 
defendant  acquired  the  possession^  so  far  as  the  action  to  re- 
cover the  property  is  concerned.  The  principal  issues  in  the 
action  are  the  plaintiff^s  right  to  possession^  the  defendant's 
unlawful  detention^  the  value  of  the  property,  and  damages  for 
its  detention,*"* 

f  8165h.  The  same  —  failure  to  aver  demand.  When  the  time 
has  come  for  the  doing  of  an  act^  which  it  is  the  duty  of  the 
defendant  to  do  unconditionally,  no  demand  other  than  the 
suit  itself  is  necessary.  Nor  is  a  demand  before  suit  required 
where  it  appears  that  it  would  have  been  unavailing,  and  would 
not  have  changed  the  right  and  relations  of  the  parties,  or 
where  the  answer  denies  the  relation  on  which  the  action  is 
founded,  although  a  demand  and  refusal  would  otherwise  be 
a  condition  precedent  to  the  right  of  the  plaintiff  to  maintain 
the  action.'^  Stockholders  may  maintain  a  suit  in  equity 
against  the  corporation  and  its  board  of  directors  whenever 
it  appears  that  otherwise  there  will  be  a  failure  of  justice.^® 
And  where  it  is  apparent  that  a  demand  upon  the  managing 
body  of  the  corporation  would  be  unavailing,  an  action  by  the 
stockholders  may  be  maintained  without  alleging  or  proving 
any  notice,  request,  demand  or  express  refusal.^^ 

• 
f  8165L  The  same  —  action  for  removing  fixtures.  An  ac- 
tion for  damages  will  lie  in  favor  of  a  mortgagee  whose  security 
is  impaired  by  the  removal  of  fixtures  permanently  attached 
to  the  realty,  against  the  person  or  persons  removing  them. 
And  a  complaint  against  the  mortgagor  and  another  defendant 
claiming  to  be  a  purchaser  of  the  fixtures,  alleging  that  they 
removed  such  fixtures,  well  knowing  that  they  would  thereby 
impair  and  render  insufficient  the  plaintiff's  security,  and  that 
it  was  thereby  rendered  insufficient;  that  the  mortgagor  is  in- 
solvent, and  that  after  foreclosure  of  the  mortgage,  an  unsatis- 

Mwmis  V.  DeWltt,  3  S.  Dak.  281;  see  §  2150,  ante. 

SMOoz  V.  Delmas^  99  Cal.  104;  and  see  §  2104,  atUe. 

«6  MlUer  V.  Murray,  17  Col.  408;  Hawes  v.  Oakland,  104  TJ.  S.  450. 

an  Jones  v.  Pearl  Mln.  Co.,  20  Col.  417;  Smith  v.  Dom,  96  Gal.  78. 
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fied  personal  judgment  remainB  lor  a  deficiency,  sufficiently 
states  a  cause  of  action.^*^ 

§  3165J.  The  same  —  allegation  of  damages.  In  an  action  by 
a  married  woman  for  personal  injuries,  she  is  entitled  to  recover 
damages  for  any  impairment  of  her  capacity,  as  a  previously 
healthy  woman,  to  earn  money,  and,  when  so  injured  as  to 
cause  great  pain  and  suffering  in  and  about  the  womb  and 
back,  the  damages  thereby  resulting  through  impairment  of 
her  capacity  to  work  need  not  be  specially  pleaded,  but  may 
be  recovered  under  a  general  averment.^^ 

f  3165k.  The  same  —  alleging  mutual  mistake.  In  an  action 
to  reform  an  agreement  for  the  sale  of  land,  an  averment  in  the 
complaint,  to  the  effect  that  by  mistake  a  description  of  the 
land  different  from  that  intended  by  the  parties  to  the  agree- 
ment was  inserted  therein,  is,  in  the  absence  of  a  demurrer, 
a  sufficient  allegation  that  the  mistake  was  a  mutual  mistake 
of  the  parties  to  the  agreement,  and  a  finding  in  the  language 
of  the  complaint  is  sufficient  to  support  the  judgment.*®* 

f  31651.  The  same  —  pre-emption  claim  —  conclusion  of  law. 

Where,  in  an  action  against  a  pre-emption  claimant,  the  plain- 
tiff claims  priority  of  right  over  the  defendant  to  become  the 
purchaser  from  the  government,  and  to  receive  a  patent  for 
the  land  in  controversy,  under  a  pre-emption  claim,  it  is  not 
enough  to  allege  he  had  or  has  such  right,  as  that  allegation 
is  a  mere  conclusion  of  law,  but  the  plaintiff  must  show  the 
state  of  facts  conferring  such  right,  and  also  that  he  took  the 
legal  steps  to  avail  himself  thereof.^** 

§  3165m.  The  same  —  action  to   deteirmine  right  to  patsnt. 

In  an  action  under  section  2326,  U.  S.  Revised  Statutes,  to 
determine  the  right  to  a  patent  to  mineral  land,  each  party 
is  held  to  be  an  actor,  and  each  must  establish  his  claim 
against  the  government,  as  well  as  against  his  adversary.  Each 
party  must  allege,  in  his  pleading,  all  the  facts  essential  to  the 
validity  of  his  claim,  as,  for  example,  tlie  citizenship  of  the 

207  Lavenson  v.  Standard  Soap  Co.,  80  Gal.  245;  13  Am.  St.  Rep. 
147. 

«8  Hamilton  v.  Railway  Co.,  17  Mont  334. 

a»  Newton  v.  Hull,  90  Cal.  487. 

270  Aurrecoechea  v.  Sinclair,  60  Cal.  632;  Buckley  t.  Howe,  86 
id.  586. 
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locators^  the  steps  necessaiy  to  constitute  and  maintain  the  lo- 
<;ation;  etc.^^ 

§  3165n.  The  same  —  action  to  annul  homestead.  A  com- 
plaint^ in  an  action  to  annul  an  order  setting  apart  a  homestead 
to  the  widow  of  a  deceased  person  out  of  his  estate,  which 
alleges  that  the  property  set  apart  wafi  the  separate  property 
of  the  deceased,  and  that  the  widow,  defendant  in  the  action, 
knowing  that  fact,  and  for  the  purpose  of  deceiving  the  court, 
falsely  alleged  and  falsely  swore  that  the  property  was  com- 
munity property,  whereby  the  court  was  misled  and  deceived, 
and  induced  to  make  the  order,  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.^^ 

§  81650.  The  same  —  action  against  garnishee.  Allegations  in 
a  complaint  against  a  garnishee,  in  an  action  by  a  judgment 
creditor,  authorized  in  proceedings  supplementary  to  execution 
against  the  judgment  debtor,  that  the  assignor  of  the  plaintiff 
*'  recovered  a  judgment "  in  the  Superior  Court,  "  which  judg- 
ment was  duly  entered,*'  etc.,  and  that  the  order  authorizing 
the  suit  was  ^Muly  made,*'  are  sufficient  as  against  a  general 
demurrer.^* 

I  3165p.  The  same  —  si>eciiic  i>erformance.  The  absence  of  a 
certificate  of  acknowledgment  upon  a  copy  of  a  contract  for 
the  conveyance  of  land,  attached  to  a  complaint  for  the  specific 
performance  thereof  as  an  exhibit,  is  not  sufficient  to  show 
that  the  contract  was  not  executed  and  acknowledged  according 
to  law,  and  where  the  complaint  aJleges  that  the  plaintiff  en- 
tered into  a  contract  with  the  defendant,  whereby  he  agreed 
to  sell  to  the  defendant,  who  agreed  to  purchase  the  land,  such 
allegations  will  control,  and  imply  the  execution  and  acknowl- 
edgment of  the  contract  according  to  law,  for  the  purpose  of 
supporting  a  judgment  for  specific  performance  of  the  con- 
tract.2^* 

§  8165q.  The  same  —  aTeonuents,  probate  of  will,  ownership. 
An  averment  in  a  pleading  that  a  will  was  "  probated  by  the 

»n  Anthony  v.  JiUson,  83  Oal.  296;  compare  Mllligan  v.  Savery, 
6  Mont.  129. 

»»Fealey  v.  Fealey,  104  Cal.  354;  43  Am,  Ht  Rep.  Ill;  compare 
Dnnlap  v.  Steere,  92  Cal.  344;  27  Am.  St.  Hep.  143. 

STS  High  V.  Bank  of  Ck>mmerce,  95  Cal.  386. 

9T4  Banbury  v.  Arnold,  91  Cal.  606. 
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Superior  GoMrt/'  is  equivalent  to  an  averment  that  the  will 
was  admitted  to  probate  1^  the  judgment  of  the  Superior 
Court.^*^  And  an  averment  that  a  given  person  was  **  during 
his  lifetime"  the  owner  of  a  piece  of  land,  is  equivalent  to  an 
averment  that  he  was  the  owner  continuously  throughout  his 
lifetime.^* 

I  3165r«  The  same  —  diinnl—al  for  want  of  parties.  Under 
Oregon  procedure,  if  it  appears  from  the  record  that  the  real 
merits  of  the  suit  can  not  be  determined  without  essentially 
affecting  the  rights  of  persons  in  the  subject-matter,  who  are 
not  parties,  and  whose  names  nowhere  appear  in  the  record, 
the  appellate  court  will  refuse  to  examine  the  tacts,  but  will 
dismiss  the  complaint  for  want  of  parties.*'^ 

I  3165s.  The   same  —  allegation   negativing  presumption    of 

payment.  Im  an  action  by  a  devisee  to  vacate  a  judgment  for 
costs  rendered  against  his  testator,  and  an  execution  sale  there- 
under, an  allegation  of  the  complaint  that  neither  the  plaintiff 
nor  his  testator  had  any  knowledge,  notice,  information,  or 
belief  that  any  judgment  for  costs  had  been  entered,  or  that 
any  cost  bill  had  been  filed,  or  that  any  execution  had  been 
issued,  or  of  any  sale  thereunder,  or  of  any  certificate  or  deed 
by  the  sheriff,  is  sufficient  to  negative  any  presumption  that 
the  sheriff  had  paid  or  tendered  to  the  plaintiff's  testator  the 
excess  of  the  proceeds  arising  from  the  execution  sale.*'*  A 
judgment  upon  which  no  execution  has  been  issued  for  twenty 
years,  in  the  absence  of  explanatory  facts  or  evidence,  is  pre- 
sumed to  be  paid.  And  in  order  to  avoid  objection  by  de- 
murrer, the  plaintiff  must  allege  in  his  complaint  the  facts  and 
circumstances  on  which  he  relies  to  rebut  such  presumption.*'' 

§  3165t.  The  same  —  mining-claim  contest.  An  allegation  of 
citizenship,  or  its  equivaJent,  is  necessary  to  constitute  a  good 
complaint  in  a  proceeding  to  determine  adverse  mining  claims 
preliminary  to  the  issuance  of  a  patent  therefor.^^    But,  in  an 

27B  Bidden  V.  Harrell,  71  Gal.  254. 
are  Id. 

277  Beasley  v.  Shively,  20  Oreg.  508. 

278  Hidden  v.  Harrell,  71  Gal.  254.  Insufficient  complaint  In 
action  to  set  adide  judicial  sale.  See  Russell  v.  Pew,  12  Mont  500; 
Hudepohl  v.  Mining  Go.,  04  Gal.  588. 

279Beekman  v.  Hamlin,  20  Oreg.  352. 

280Keeler  v.  Trneman,  15  Gol.  143;  Thomas  v.  Ghisholm,  13  id. 
105;  O'Reilly  v.  Gampbell,  116  U.  S.  418;  and  see  f  3165m,  aiue^ 
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ardinaiy  ciyil  action  for  injuries  to  a  mining  claim,  the  plaintiff 
need  not  in  the  first  instance  allege  his  citizenship  and  com- 
pliance with  the  act  of  Congress  for  acquiring  title  to  such 
claim,  but  he  may  make  general  averment  of  his  title  or  pos- 
session, which  is  sufficient  in  an  action  against  a  wrongdoer 
without  right  or  title.^^  Where,  in  a  suit  for  the  possession 
of  a  mining  claim,  the  petition  alleges  that  the  plaintiff  is  the 
owner  and  in  possession  of  the  property,  claiming  the  right 
thereto,  and  the  defendant's  answer  denies  the  same,  any  in- 
sufficiency of  the  allegations  as  to  possession  is  waived.^^ 

f  816511.  The  aame — action  to  contest  right  to  purchase 
state  lands.  A  complaint  in  this  action  must  allege  the  facts, 
so  that  the  court  may  see  whether  the  application  was  made 
in  due  form.  Each  party  is  an  actor,  and  must  allege  and 
prove  all  the  facts  upon  which  he  relies  as  showing  his  right 
to  become  a  purchaser,  and  the  steps  he  has  taken  to  avail 
himself  of  and  secure  his  right  to  make  the  purchase.'^  But 
this  does  not  change  the  rule  of  Code  pleading  that  material 
allegations  which  are  not  denied  must  be  taken  as  true.^^ 
An  allegation  that  the  plaintiff  filed  his  '^  affidavit  and  applica- 
tion in  due  form  "  is  the  statement  of  a  mere  conclusion,  and 
is  insufficient.^^  The  plaintiff  in  such  action,  not  having 
shown  a  right  to  purchase  in  himself,  is  not  entitled  to  recover 
because  of  the  insufficiency  of  the  allegations  or  proof  of  the 
defendant.*®*  The  burden  rests  upon  either  party  to  establish 
his  own  right.*®^ 

f  8165t.  The  same  —  injunction  —  interference  with  franchise. 

The  owner  of  an  incorporeal  hereditament,  although  he  may 
have  no  estate  in  the  land,  nevertheless  shows  a  sufficient  case 
in  equity  to  sustain  an  injunction,  if  his  complaint  avers  pos- 
session and  a  right  to  the  possesion  of  a  toUroad  for  the  pur- 

m  MoFeters  v.  PiersoD,  15  Col.  201;  22  Am.  St.  Rep.  388. 

»2  BnshneU  v.  Smelting  Co.,  12  Col.  247. 

36S  Gashing  y.  Keslar,  68  Cal.  473;  and  see  f  31651,  anie- 

284  Prentice  v.  MiUer,  82  Cal.  570. 

«6  McEntee  v.  Cook,  76  Cal.  187. 

2B6  Manley  v.  Cunningham,  72  Gal.  286. 

287  Lane  v.  Pferodef,  56  Cial.  122;  see  further,  as  to  sufficiency 
of  complaint  in  this  action,  McKenzie  v.  Brandon,  71  id.  200;  Gar- 
field V.  Wilson,  74  id.  175;  Heese  v.  Thorbnm,  78  id.  116;  Jacobs  v. 
Walker,  76  id.  175;  McFaul  v.  Pfankuch,  08  id.  400;  RiddeU  v.  Mul- 
lan.  77  id.  677. 
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pose  of  collecting  tolls  thereon^  and  that  the  county  through  its 
board  of  supervisors  interferes  with  and  obstructs  the  free  use 
and  enjoyment  of  his  properly  by  depriving  him  of  his  tolls.^** 

f  3165w.  The  same  —  will  contest.  In  a  contest  arising  upon 
the  probate  of  a  will^  the  contestants  are  plaintiffs  in  the  matter, 
and  it  devolves  upon  them  to  allege  all  facts  necessary  to  sus- 
tain a  claim  that  the  will  was  not  properly  signed  and  witnessed, 
and  a  statement  in  the  language  of  the  statute,  or  of  the  evi- 
dence of  the  facts,  is  not  suflBcient.^^  An  allegation  that  the 
mind  of  the  decedent  was  weak,  debilitated,  and  deranged  to 
such  an  extent  as  to  incapacitate  him  from  making  or  under- 
taking a  will  or  codicil  tenders  an  issue  as  to  '^  the  competency 
of  the  decedent  to  make  a  last  will  and  testament."^®®  But 
when  the  grounds  of  contest  embrace  conclusions  of  law,  as 
menace,  duress,  or  the  like,  the  facts  relied  upon  to  show  such 
conclusions  must  be  pleaded.^^  It  is  not  essential  that  the 
petition  for  the  probate  of  a  will  should  state  whether  it  is  an 
olographic  or  other  species  of  will,  nor  does  any  defect  of  form 
or  in  the  statement  of  the  jurisdictional  facts  actually  existing 
invalidate  the  probate.^^  A  petition  for  the  probate  of  a  will 
alleged  to  have  been  fraudulently  destroyed  during  the  lifetime 
of  the  testator,  must  specifically  state  the  facts  and  circum- 
stances constituting  the  fraud.^***  An  all^ation  in  a  petition 
to  establish  and  prove  a  lost  will,  stating  that  '^  said  deceased, 
at  the  time  of  his  death,  left  a  will  which  your  petitioner  alleges 
to  be  the  last  will  and  testament  of  said  deceased,"  is  equivalent 
to  alleging  that  the  will  was  in  existence  at  the  time  of  the 
death  of  the  testator,  as  the  statute  in  such  cases  requires.*^ 

f  8165x.  The  same  —  pertaining  to  trusts.  The  rule  is  well 
settled  that,  in  order  to  enforce  a  constructive  or  resulting  trust, 
the  facts  from  which  such  trust  is  claimed  to  arise  must  be 
clearly  alleged,  and  proved  with  certainty.**^    Where,  in  pur- 

288  Welch  V.  County  of  Plumas,  80  Gal.  338. 

280  Estate  of  Burrell,  77  Oal.  479;  Estate  of  Dalrymple,  67  id.  444. 

290  Estate  of  Kohler,  79  Gal.  313. 

291  Estate  of  Gharky,  57  Gal.  274, 

292  Estate  of  Learned,  70  Gal.  140. 
298  Estate  of  Kidder,  66  Gal.  487. 

294  fn  re  Harris*  Estate,  10  Wash.  St.  555.  SafBdent  avermeot  of 
probate  of  will.    See  §  3165q,  ante. 

296  First  Nat  Bank  t.  Gampbell,  2  Gol.  App.  271;  Woodaide  T4 
Hewell,  109  Gal.  481;  McGlure  t.  La  Plata  Gonnty,  19  Ool.  122; 
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Buance  of  an  agreement  to  locate  and  develop  a  mining  claim 
for  the  joint  benefit  of  the  parties^  one  of  the  parties  locates 
the  claim  in  his  own  name^  he  holds  the  legal  title  to  the  in- 
terest of  the  other  in  trust  for  him.***  And  in  an  action  to 
enforce  such  trust,  and  to  compel  a  conveyance  of  his  interest 
in  the  claim,  the  plaintiff  need  not  allege  citizenship  in  his 
complaint;  and  an  allegation  that  ^'  the  plaintiff  has  performed 
all  and  angular  his  agreements  and  covenants  with  the  defend- 
ant," is  sufficient  as  an  averment  of  the  performance  of  the 
conditions  on  his  part  to  be  performed.*^  If  a  patent  to  state 
lands  is  void,  no  constructive  trust  can  be  enforced  therein 
by  a  third  person  alleging  himself  to  have  be^i  entitled  thereto. 
And  if  tiie  patent  is  valid,  no  constructive  trust  can  be  enforced 
for  fraud  in  procuring  the  patent,  unless  the  claimant  affirma- 
tively alleges  and  proves  that  he  possessed  the  necessary  quali- 
ficationB  entitling  him  to  a  patent.^  An  administrator  haa 
no  capacity  to  bring  an  action  to  enforce  a  trust  in  lands  con- 
veyed by  the  decedent  in  his  lifetime,  and  to  compel  a  convey- 
ance of  the  legal  title.*®® 

f  8I657.  Defects  in  complaint  cored  by  answer.  A  pleading 
defective  by  reason  of  the  omission  of  some  material  allegation, 
may  be  aided  by  the  pleading  of  the  adverse  party.  The  rule 
is  that,  if  the  omitted  allegation  be  supplied  by  the  adverse 
jjleading,  it  is  the  same  aa  if  it  were  inserted  in  the  part/s  own 
pleading.^®®  Thus,  if  a  complaint  fails  to  set  forth  material 
facts  so  that  no  cause  of  action  is  stated,  but  the  answer  avers 
such  facts,  the  omission  in  the  complaint  becomes  immaterial, 

PhiUipfl  V.  Overfield,  100  Mo.  46&  Complaint  stating  facts  held 
to  be  sufficient  tp  create  a  resulting  trust  See  MuUer  v.  Buycic, 
12  Mont  354. 

296  Settembre  v.  Putnam,  30  Gal.  490;  WeUand  v.  Uuber,  8  Nev. 
2C)3. 

2^  Moritz  V.  Lavelle,  77  Gal.  10;  see  Hanson  v.  Frlcker,  79  id.  283. 
Complaint  in  an  action  to  enforce  a  trust  against  the  holder  of  a 
lef^BX  title  under  a  confirmed  and  patented  Mexican  grant.  See 
T>e  Toro  v.  Robinson,  91  Gal.  371. 

288  Peabody  v.  Prince,  78  OaL  511. 

290  Field  V.  Audrada,  106  Gal.  107.  Requisites  of  a  biU  to  impeach 
SL  conveyance  by  a  trustee.  See  De  Mares  v.  Gilpin,  15  Gol.  76;  see, 
.218  to  actions  involving  matters  of  trust,  §f  2603  et  seq>,  ante' 

."tooFerrera  v.  Parlce,  19  Greg.  141. 
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and  the  defect  therein  ia  cured  by  the  answer.^^  So  the  omis- 
sion of  a  material  fact  in  a  complaint  is  cured  by  its  avennent 
in  a  cross-complaint  of  the  defendant^  and  the  admission  of 
the  ayeorment  in  the  answer  to  the  cross-complaint.  And  the 
fact  that  there  is  a  demurrer  to  the  complamt  does  not  take 
the  case  out  of  the  role  of  express  aider.'^  But  admissions 
made  in  the  statement  of  a  separate  afSrmative  defense  are 
not  to  be  taken  as  facts  upon  a  controverted  question  otherwise 
at  issue  in  the  pleadings  by  appropriate  allegation  and  denial.''^ 

soishively  y.  Water  Co.,  99  Cal.  269;  Bums  y.  Gushing,  96  id. 
009;  Schenck  y.  SwoHs,  71  id.  28;  Moffat  y.  Greenwalt,  90  id.  3(SS; 
Robinson,  etc.,  Co.  y.  Johnson,  13  Ool.  258;  Llmberg  y.  Higen- 
botham,  11  id.  166;  Drake  y.  Sworts^  24  Greg.  198;  Hamilton  y. 
Railw.  Co.,  17  Mont.  334. 

302  Cohen  y.  Knox,  90  Cal.  266;  compare  RoMnacm,  etc,  Co.  y. 
Johnson,  13  Col.  268. 

808  Hayes  y.  Williams,  17  Col.  466. 
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f  8166.  General  nature  of.  If  the  defendant  does  not  demnr, 
or^  having  demurred,  the  plaintiff  having  filed  and  served  an 
objectionable  complaint^  his  only  alternative  method  of  defense 
is  to  answer  the  complaint  by  matter  of  fact.  In  the  ordinary 
sense,  an  answer  means  a  reply.  In  pleading  it  may  be  a  reply 
which  either  admits  or  denies  the  facts  alleged  in  the  complaint, 
or  it  may  admit,  and  then  avoid  the  effect  of  the  admission 
by  making  a  counter-statement  In  either  case  the  object  of 
an  answer  is  to  make  an  issue.  Without  an  issue  no  trial  can 
be  had,  because  there  is  no  question  of  difference  between  the 
plaintiff  and  defendant  —  in  other  words,  plaintiff  asks  for 
nothing  which  defendant  refuses  to  grant  him.  Burrill,  in  his 
Law  Dictionary,  defines  an  answer  to  be  any  pleading  except 
a  demurrer,  framed  to  meet  a  previous  pleading.^ 

Under  the  California  practice,  where  the  complaint  is  sworn 

1  The  object  of  an  answer  is  to  plainly  notify  the  court  and  the 
opposite  party  of  the  facts  relied  upon  as  a  defense,  so  that  the 
plaintiff  may  be  prepared  to  meet  them  if  he  can.  The  testimony 
must  then  be  confined  to  the  allegations.  Knuhtla  v.  Oregon,  etc., 
R.  R.  Oo.,  21  Dreg.  142;  Troy  Laundry  Oo.  v.  Henry,  23  id. 
232.  A  defense  not  pleaded  can  not  be  considered,  although  shown 
by  the  evidence.  Wilson  v.  White,  84  Gal.  230.  And  where  a  party 
to  a  suit  has  an  opportunity  to  present  his  defense  and  neglects 
to  do  so,  the  decree  against  him  is  binding  in  a  collateral  proceed- 
ing. Morrill  v.  Morrill,  20  Oreg.  96.  So,  a  defense  should  be  so 
pleaded,  that,  being  admitted  as  pleaded,  judgment  must  go  for 
the  defendant,  and  this  rule  is  especially  rigid  in  pleading  fraud  or 
a  forfeiture.  Oreiss  v.  State  Investment,  etc..  Go.,  96  Oal.  241. 
Bach  defense  must  be  complete  in  itself.  Weston  v.  Bstey,  22  GoL 
884. 
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to,  the  defendant  must  deny  specifically  each  allegation  in  the 
complaint.^  But  by  each  allegation  is  meant  each  material 
allegation;  for  if  plaintiff  makes  averments  in  his  complaint 
not  necessary  or  material  to  present  his  cause  of  action^  or  if 
he  avers  conclusions  of  law,  or  sets  out  evidence,  these  need 
not  be  traversed,  for  they  axe  not  issuable  facts,  or,  if  issuable, 
they  are  not  pertinent  to  the  case.  Because  plaintiff  makes  a 
history  of  his  complaint,  there  is  no  reason,  necessity,  or  excuse 
for  the  defendant  to  deny  the  truth  of  that  history.  Nor  is  it 
proper  to  seek  out  the  very  words  of  the  complaint,  and  then 
negative  each  and  every  one  of  them.  An  issue  is  not  as  well 
or  as  clearly  made  by  negativing  the  language  of  the  complaint 
in  terms  as  by  denying  the  facts  expressed  by  such  language. 

If  plaintiff  has  been  wronged,  some  one  has  injured  him,  and 
defendant,  to  make  an  issue,  only  needs  to  deny  the  ultimate 
facts.  In  general,  the  reasons  which  caused  the  injury  need 
not  be  pleaded.  The  commission  of  the  injury,  the  time  and 
place,  extent  of  the  injury,  and  the  person  who  did  it,  in  most 
cases  should  be  traversed. 

For  example,  in  a  case  of  forcible  entry,  defendant  [the 

person]  denies  that  on  the day  of ,  18. ., 

or  at  any  other  time  [the  time],  he  broke  or  entered  into  the 
premises  described  [the  wrong],  or  damaged  plaintiff  in  any 
amount  [extent  of  injury].  If,  for  instance,  and  which  is  fre- 
quently the  case,  the  plaintiff  alleges  that  at  the  time  stated 
defendant  wrongfully  and  unlawfully  broke,  etc.,  defendant 
need  only  deny  the  breaking;  the  court  will  be  competent  to 
say  whether  it  was  wrongful  or  unlawful  after  the  proofs  are 
heard.  That  is  what  the  court  is  for.  The  pleader,  whether 
representing  plaintiff  or  defendant,  should  only  all^e  or  deny 
the  facts;  the  effect  of  the  existence  of  certain  facts  is  left  for 
the  disposition  of  the  tribunal  to  which  the  parties  appeal  for 
justice. 

Defendant's  counsel,  when  about  to  make  answer  to  a  com- 
plaint, inquires:  1.  Has  any  wrong  been  alleged  in  the  com- 
plaint? 2.  Does  the  complaint  charge  the  defendant  with  the 
commission  of  the  wrong?  3.  Is  defendant  liable  to  the  extent 
alleged  in  the  complaint?  4.  Has  defendant  a  counterclaim? 
5.  Was  the  injury  done  within  the  Statute  of  Limitations?  6. 
Did  the  defendant  do  the  wrong?  And  these  injuries  will  sug- 
gest to  the  pleader  what  answer  will  raise  an  issue. 

2Cal.  Code  Civ.  Pro.,  §  487. 
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I  3187.  ObJ«ction8  not  appearing  on  face  of  complaint. 
When  any  of  the  matters  enumerated  in  the  Codes  as  ground 
for  demurrer'  do  not  appear  upon  the  face  of  the  complaint^ 
the  objection  may  be  taken  by  answer;  and  the  demurrer  to 
the  complaint  having  been  disposed  of,  the  defendaut  may 
make  his  answer,  filing  the  original  with  the  clerk  of  the  court 
in  which  the  action  is  brought^  and  serving  a  copy  upon  the 
adverse  party  or  his  attorney.*  The  time  within  which  the 
defendant  must  answer  is  regulated  by  the  Codes,  and  differs  in 
the  several  states.^  But  the  time  to  answer  may  be  extended 
by  the  court  or  judge.® 

§  8168.  Time  to  answer.  The  time  to  answer  in  the  several 
states  is  fixed  by  th«  statutes  of  such  states,  and  the  practice 
of  the  courts  in  many  of  them  differs  from  the  practice  in 
California.  In  New  York,  defendant  must  answer  within  the 
statutory  time  or  such  further  time  as  he  may  obtain  by  order.'' 
In  California^  an  answer  filed  without  leave  of  court,  after  the 
time  for  answering  has  expired,  but  before  default  has  been 
entered,  is  not  a  nullity,  but  at  most  an  irregularity.®  The 
court  in  its  discretion  may  strike  it  out  or  retain  it,  or  permit 
another  to  be  filed;  but  plaintiff  can  not,  as  of  right,  have  such 
answer  stricken  out.  For  these  purposes  defendant  is  not  in 
default  until  his  default  has  been  actually  entered  in  accordance 
with  the  statute.®  If  the  defendant  demurs  only,  and  the  de- 
murrer is  overruled,  the  court  may  allow  him  to  answer,  im- 
posing terms  in  its  discretion.^^  In  reference  to  the  time  in 
which  the  answer  must  be  filed,  courts  will  take  judicial  notice 
of  the  territorial  extent  of  the  jurisdiction  and  sovereignty 
exercised  de  facto  by  their  own  government,  and  of  the  local 
divisions  of  the  country  into  states,  counties,  cities,  towns,  etc.*^ 
When  a  demurrer  is  interposed  and  overruled,  the  question  of 
time  to  answer  and  terms  are  chiefly  regulated  by  the  rules  and 

3C&1.  Code  Olv.  Pro.,  §  430;  New  York  Oode,  §  448. 

4  Cal.  Code  Civ.  Pro.,  §  465;  OUphant  v.  Whitney,  34  Oal.  25. 

0  See  Cal.  Code  Civ.  Pro.,  §  407,  subd.  3. 

«Id.,  if  473,  1054,  as  amended  by  act  of  January  31,  1805. 

7  Bee  New  York  Code  Civ.  Pro.,  §§  520.  781,  782. 

8  Cal.  Code  Civ.  Pro.,  fi  437;  Bowers  V.  Dlckerson.  18  Cel,  420. 
^Td. 

10  See  Cal.  Code  Civ.  Pro.,  §§  432,  472,  473;  Maumua  v.  Hamblon, 
38  Cal.  530. 

II  People  V.  Smith,  1  Cal.  0. 
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diBcretion  of  the  court  in  which  the  cause  is  pending.^  For 
if  the  demurrer  is  deemed  frivolous^  terms  will  be  imposed 
before  answer  is  allowed.  Such  a  rule  is  required  to  prevent 
demurrer  from  becoming  a  means  of  delay  only,  and  if  the 
court  does  not  fix  the  time  within  which  answer  in  such  case 
must  be  filed,  the  defendant  should  answer  within  the  same 
time  as  in  case  of  8er\'ice  of  copy  of  the  original  complaint.^' 
When  the  defendant,  on  motion  being  decided  in  his  favor, 
is  allowed  time  to  answer  until  the  plaintiff  elects  on  which 
count  of  the  complaint  he  will  go  to  thai,  the  plaintiff  should 
serve  a  copy  of  the  complaint  with  the  notice  of  his  election." 
And  if  an  answer  has  been  already  filed,  it  may  be  allowed  by 
order  of  the  court  to  stand  as  the  answer  to  such  amended 
complaint^  and  it  shall  be  treated  as  if  filed  when  the  order  is 
made.^*^  If  the  defendant  should  fail  to  answer  in  the  time 
specified  in  the  summons,  it  is  not  an  unsound  exercise  of 
discretion  in  the  court  to  refuse  him  leave  to  file  an  answer 
which  does  not  show  a  meritorious  defense.**  Under  the  Cali- 
fornia practice,  the  defendant  may  file  an  appearance,  and  answer 
immediately  after  suit  brought,  and  without  service,  if  he  so 
desiree,  thus  joining  issue  at  once. 

S  8169.  Defense,  how  pleaded.     A  defendant  should  set  forth 
the  true  nature  of  his  defense  in  his  answer,"  as  the  proofs 

12  Thornton  v.  BorUnd,  12  Cal.  438;  Oal.  Oode  Olv.  Pro..  If  47?. 
473,  1054;  People  v.  Rains,  23  Cal.  128. 

18  People  V.  Rains,  23  Cal.  128. 

14  Wilson  V.  Cleveland,  30  Oal.  1©2. 

»  Mulford  V.  Bstudllo,  32  Cal.  131. 

i«  Hallowell  v.  Page,  24  Ma  500;  Page  v.  Page,  id.  fSHX^.  A  stlpiila- 
tion  extending  the  time  within  which  to  answer  to  and  incloding 
a  specified  day  which  falls  on  Sunday  entitles  the  defendant  to 
answer  at  any  time  during  the  succeeding  Monday.  Blackwood  v. 
Cutting  Pacliing  Co.,  71  Cal.  461.  So,  the  fact  that  an  answer  is 
not  filed  until  after  the  expiration  of  the  time  for  answering  does 
not  render  the  filing  a  nullity,  and  where  the  answer  seeks  affirma- 
tive relief,  a  Judgment  of  dismissal  of  the  action  by  tM  plaintiff 
is  void.  Acock  V.  Halsey,  00  Cal.  215.  In  Oregon  when  an  answer 
Is  not  filed  within  the  time  limited,  the  proper  practice  is  to  apply 
to  the  trial  court  for  a  default  or  judgment  for  want  of  an  answer. 
Gaines  v.  Cyrus,  23  Oreg.  403.  The  Washington  statute  (Laws  of 
1803,  p.  407),  fixes  the  time  for  answer  in  response  to  summons  as 
twenty  days  in  all  cases.  McMaster  v.  Thrasher  Co.,  10  Wash.  St 
147. 

17  Walton  V.  Mintum,  1  Cal.  362. 
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for  the  defezuse  muBt  be  limited  to  the  avenneats  in  the  an- 
flwer.^  Where  the  pleadings  are  verified^  every  matter  of 
defense  not  directly  responsive  to  the  allegations  of  the  com- 
plaint mnst  be  set  up  in  the  answer.^®  Or  it  may  be  addressed 
to  part  of  the  complaint^  and  must  be  so  stated.^  If  the  com- 
plaint contains  two  counts^  and  the  answer  takes  issue  on  the 
allegation  of  one  only^  plaintiff  is  entitled  to  judgment  on  the 
other.^  Equitable  defenses  may  be  set  up  in  an  action  of  a 
legal  nature.^  Whether  an  answer  states  a  purely  legal  or  an 
equitable  defense^  must  be  determined  by  the  answer  itself^ 
and  not  from  the  findings  of  the  court.^  But  an  issue  of  law 
and  fact  should  not  be  mixed  in  aa  answer.^  In  the  natural 
order  of  business  it  is  the  duty  of  the  court  first  to  try  and 
decide  upon  this  equitable  defense^  before  proceeding  with  the 
action  at  law  *  Though  two  defenses,  separately  pleaded,  may 
be  inconsistent,  the  plaintiff  can  not  disregard  them,  or  either 
of  them,  on  the  trial;  and  there  is  no  distinction  in  this  respect 
between  verified  and  unverified  pleadings.** 

In  pleading  an  ordinance  or  enactment  founded  upon  a 
statute,  in  an  action  on  contract,  which  is  in  violation  of  said 
ordinance,  it  is  not  necessary  to  plead  the  statute  specially.^ 
In  Indiana,  where  an  answ^  is  founded  on  a  written  instru- 
ment, a  copy  of  the  instrument  must  be  annexed.*  In  Cali- 
fornia, when  a  written  instrument  is  so  pleaded  the  genuineness 
and  due  execution  of  such  instrument  shall  be  deemed  ad- 
mitted unless  plaintiff  file  with  the  clerk,  five  days  before  the 
commencement  of  the  term  at  which  the  action  is  to  be  tried, 
an  affidavit  denying  the  same.^  But  not  by  a  failure  to  con- 
is  Turner  v.  "  Black  Warrior."  1  McAU.  181. 
i«  Terry  v.  Sickles,  13  Oal.  427. 

ao  Nichols  V.  Dusenbury,  2  N.  Y.  283;  Foster  v.  Hazen,  12  Barb. 
647;  Kneedler  v.  Stembergr«  10  How.  Pr.  07. 
»     21  Leffin^rwell  t.  Grlfflng.  31  Oal.  231. 

22Dobflon  V.  Pearce,  12  N.  Y.  156;  8.  C,  1  Abb.  Pr.  97;  Orary  v. 
Goodman,  12  N.  Y.  266;  reversing  S.  C,  9  Barb.  657;  Burget  v. 
Blssell,  5  How.  Pr.  192;  and  see  Miller  v.  Piatt,  5  Duer,  272,  284. 
28Bodley  v.  Ferguson,  30  Gal.  511. 

24  Brooks  v.  Douglass,  32  Oal.  208;  Gould  v.  Williams,  9  How. 
Pr.  51. 

25  Martin  v.  Zellerbach,  38  Gal.  300. 

2B  Buhne  v.  Oorbett,  43  Oal.  264;  and  see  Bell  v.  Brown,  22  id.  678. 

27  Beman  v.  Tugnot,  5  Sandf .  153. 

SBSeawright  v.  Ooffman,  24  Ind.  414. 

»Oal.  Code  Civ.  Pro.,  §  448;  see  In  re  Garcelon,  104  Oal.  570. 
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trovert  the  same  on  oath^  as  preecribed  in  this  and  section  447^ 
unless  the  party  eontroyerting  the  same  is^  upon  demand^  per- 
mitted to  inspect  the  original  before  filing  such  affidavit  The 
execution  of  the  writing  sued  upon  is  put  in  issue  by  the  plea 
of  the  general  issue.^  It  has  been  held  in  some  of  the  states 
that  if  a  defendant  sets  up  a  contract  which  is  required  to  be 
in  writing  he  must  so  state  it,  or  hia  answer  is  insufficient.'^ 

§  3170.  Fleas.  Pleas,  by  that  name,  are  unknown  to  the 
Code.  The  only  pleadings,  on  the  part  of  the  defendant,  are 
demurrer  and  answer.  But  in  an  equitable  case,  prior  to  the 
Code,  a  plea  was  but  a  special  answer,  showing  or  relying  upon 
one  or  more  things  as  a  cause  why  the  suit  should  be  either 
dismissed,  or  delayed,  or  barred.  At  law,  it  was  the  defend- 
ant's answer,  by  matter  of  fact,  to  the  plaintiffs  declaration. 
Now,  the  defendant's  pleading,  while  performing  any  or  all 
these  several  offices,  is  known  only  as  an  answer.  A  respond- 
ent is  not  bound  to  reserve,  for  a  final  hearing,  any  matter 
which  amounts  to  a  bar  of  the  relief  prayed,  but  he  may,  if  it 
be  the  subject  for  a  plea,  put  it  into  that  shape,  in  order  to 
save  the  expense  of  going  into  a  general  examination.**  It  is  a 
general  rule  that  a  plea  ought  not  to  contain  more  defenses 
than  one.  Various  facts  can  never  be  pleaded  in-  onfe  plea, 
unless  they  are  all  conducive  to  the  single  point  on  which  the 
defendant  means  to  rest  his  defense.^  A  plea  professing  to 
answer  the  whole  complaint,  but  which  answers  only  a  part, 
is  bad  on  demurrer.^  A  defendant  can  not  in  diflEerent  counts 
deny  the  same  facts  in  different  language,  or  make  only  a  partial 
defense  to  a  whole  cause  of  action,  or  set  out  matter  in  avoid- 
ance, without  confessing  that  which  he  attempts  to  avoid.*^ 
A  plea  is  defective  when  its  averments,  if  admitted  to  be  true, 
would  not  constitute  a  defense  to  the  action.**    The  plea  should 

30  Gray  v.  TunstaU,  Hempst  558. 

31  Taylor  v.  Hmary,  1  Gale,  22;  but  see  15  Barb.  368;  Miles  v. 
Thome,  38  C?al.  335;  99  Am.  Dec.  384. 

32  Wilson  V.  Graham,  4  Wash.  C.  O.  53. 

33  Rhode  Island  v.  Massachusetts,  14  Pet.  210. 

34  Wallace  v.  Bear  River  Water  &  Mining  Co.,  18  Cal.  461: 
Weimer  v.  Shelton,  7  Mo.  237;  Leslie  v.  Harlow,  18  N.  H.  518; 
Feaster  v.  WoodflU.  23  Ind.  498;  FItzslmmons  v.  City  Fire  Ins.  Co., 
18  Wis.  234;  86  Am.  Dec.  761;  Hoi?an  v.  Ross,  13  How.  (U.  S.)  ITS. 

SB  Martin  v.  Swearengen,  17  Iowa.  346. 

36  White  T.  How,  3  McLean,  291;  Smith  v.  Ely,  5  id.  76. 
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be  direct  in  stating  with  sufficient  precisian  the  matter  of 
defense^  and  not  leave  it  to  be  found  out  by  inference,  however 
strong.^  But  material  facts  inferentially  stated  are  good  after 
judgment^  if  no  demurrer  has  been  interposed  specially  for  that 
reason.^  Matters  of  inducement  in  a  plea  should  be  an  an- 
swer to  the  opposite  party's  allegations.  The  traverse  ia  but 
an  inference  from  the  inducement.^  A  plea  which  might  be 
objectionable  on  the  ground  of  want  of  sufficient  certainty  can 
not  be  treated  as  a  nullity  by  the  court,  unless  its  sufficiency 
is  excepted  to.^ 

If  the  allegations  of  a  defense  are  pertinent  to  the  contro- 
versy,  their  sufficiency  is  only  to  be  tested  by  demurrer,  or  on 
the  trial.*^  But  in  New  York  it  has  been  held,  an  answer 
merely  defensive  which  does  not  set  up  a  counterclaim  is  not 
demurrable.*^  Where  a  party  sets  up  matter  in  hia  answer 
not  recognized  by  law  as  a  defense  to  the  action,  while  the 
objection  may  be  taken  by  demurrer,  it  is  not  waived  by  failure 
to  demur,  but  may  be  taken  advantage  of  at  any  time.**  The 
defense,  that  the  defendant  acted  by  advice  of  counsel, 
must  show  that  such  advice  was  given  upon  a  full  and  fair 
statement  of  the  facts.**  It  is  improper  to  set  up  in  an  answer 
that  the  complaint  does  not  contain  facts  sufficient  to  constitute 

a  cause  of  action.** 
« 

f  8171.  What  answer  should  contain.  The  answer  of  the  de- 
fendant shall  contain:  1.  A  general  or  specific  denial  of  the 
material  allegations  of  the  complaint  controverted  by  the  de- 
fendant; 2.  A  statement  of  any  new  matter  constituting  a 
defense  or  counterclaim.  If  the  complaint  be  verified,  the 
denial  of  each  allegation  controverted  must  be  specific,  and  be 
made  positively,  or  according  to  the  information  and  belief  of 
the  defendant.  If  the  defendant  has  no  information  or  heVu^l 
upon  the  subject  sufficient  to  enable  him  to  answer  an  allega- 
tion of  the  complaint,  he  may  so  state  in  his  answer,  and  place 

37  Brooks  V.  Byam,  1  Story  O.  G.  296;  Savary  v.  Goe,  3  Wash. 
C.  C.  140. 
as  Hill  V.  Haskin,  51  Cal.  175. 
89  Egberts  v.  Dibble,  3  McLean,  86. 
40Onnnlngham  v.  Wheatly.  21  Tex.  184. 
«  Carpenter  v.  Bell,  19  Abb.  Pr.  258. 
42Beilay  v.  Thomas,  11  How.  Pr.  266. 
43Macdougall  v.  McGuire,  35  Oal.  274;  95  Am.  Dec.  98. 
44  Bliss  V.  Wyman.  7  Cal.  257. 
48  Slack  V.  Heath,  1  Abb.  Pr.  331 ;  but  see  Cal.  Code  Civ.  Pro.,  f  4»1, 
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his  denial  on  that  ground.  If  the  complaint  be  not  yerified, 
a  general  denial  is  sufficient^  but  only  puts  in  issue  the  material 
allegations  of  the  complaint.^ 

The  plaintiff  is  entitled  to  an  explicit  denial  of  the  material 
allegations  of  the  complaint^  or  an  admission  of  their  truth, 
either  by  direct  statement  or  by  silence.^^  The  material  allegsr 
tiona  are  such  as  the  plaintiff  must  prove  on  the  trial,  in  order 
to  maintain  his  action;^  and  a  denial  of  such  allegations  only 
is  sufficient.^^  A  general  denial  only  puts  in  issue  the  material 
allegations  of  the  complaint.^  But  it  seems  that  in  New  York 
a  general  and  specific  denial  of  the  same  matter  is  not  allowed, 
and  one  or  the  other  will  be  stricken  out  as  redundant.^^  la 
Louisiana^  under  the  Code  of  that  state,  which  allows  general 
and  special  pleas^  if  not  inconsistent  with  each  other,  an 
amended  answer  which  specifies  a  particular  fact  in  aid  of  the 
general  denial  is  allowable.*^* 

S  3172.  Denials  in  the  answer.     A  denial  may  be  general  or 

specific,  at  the  option  of  the  pleader;  but  in  either  case  it  must 
be  direct  and  unequivocal.  An  averment  that  this  defendant 
says  he  denies  is  sufficient.^'^  But  a  general  denial  of  a  verifieil 
complaint,  with  a  qualification  of  ^^  except  as  hereinafter  ad- 
mitted,'^ is  insufficient  to  put  in  issue  any  of  its  allegations.^ 

46  Gal.  Code  Civ.  Pro.,  i  437;  and  see  Naftzger  v.  Qregg,  00  CaL 
87.  Similar  provisions  are  found  in  all  the  codes  in  substantially 
the  same  langua^.  And  see  Puget  Sound  Iron  Co.  v.  Worthington. 
2  Wash.  Ter.  172. 

47  De  Raoouillat  v.  Rene.  32  Oal.  450;  Gay  v.  Winter,  34  id.  153. 
4«  Garvey  v.  Fowler,  4  Sandf .  665. 

49  Cal.  Code  Civ.  Pro.,  S  437. 

ROid. 

M  1  Van  Santv.  PI.  408;  N.  Y.  Code,  §  500;  Dennison  v.  Dennison, 
i)  How.  Pr.  246;  Blake  v.  Eldred,  18  id.  240. 

c:2  Andrews  v.  Hensler,  6  Wall.  254. 

fi3De  Espinosa  v.  Gregory,  40  Oal.,58;  Munn  v.  Taulman,  1  Kan. 
254;  but  see  Taylor  v.  Richards,  9  Bosw.  679;  Arthur  v.  Brooks. 
14  Barb.  533;  Blake  v.  Eldred,  18  How.  Pr.  240;  West.  v.  Am.  Bxeh. 
Bank,  44  Barb.  175;  Mower  v.  Burdick,  4  McLean,  7.  Though  they 
are  not  necessarily  frivolous.  Elton  v.  Markham,  20  Barb.  343: 
Lawrence  v.  Williams,  cited  in  Wall  v.  Buffalo  Water  Works  Co.. 
18  N.  Y.  119-122;  Livingston  v.  Hammer,  7  Bosw.  670.  An  answer 
which  states  that  it  "  does  not  deny  or  admit  '*  the  allegations  of 
the  p1aintiff*s  complaint  does  not  constitute  '*  a  general  or  specific 
denial,**  and  is  insufficient  under  section  185,  Washington  Code 
of  Procedure.    Lake  v.  Steinbach,  5  Wash.  St.  659. 

MHensley  v.  Tartar,  14  Cal.  508;  Levinson  v.  Schwartz,  22  id. 
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A  denial  of  each  and  every  allegation  of  a  complaint,  except 
what  the  court  may  construe  to  be  admitted  in  the  foregoing 
part  of  the  answer,  is  bad.^  A  denial  of  an  allegation  thai 
defendant  did  as  therein  alleged  is  bad.^  So,  also,  if  no  issue 
is  raised  by  the  defendant,  a  closing  denial,  stating  that  ^^  the 
defendant  denying  each  and  every  allegation  set  forth  in  the 
plaintiff's  complaint  not  consistent  with  the  foregoing  answer," 
fails  to  raise  an  issue.^^  As  a  denial,  whether  general  or  special, 
only  puts  in  issue  the  allegations  of  the  complaint,  the  differ- 
ence between  a  general  and  special  denial  is  only  in  the  extent 
to  which  the  allegations  are  traversed.** 

The  material  allegations  of  a  complaint  must  be  denied  either 
positively  or  upon  information  and  belief.^  And  the  failure 
to  deny  a  material  averment  is  an  admission  of  the  facts  con- 
tained in  such  averment,  and  such  admission  is  conclusive 
against  the  pleader.^  So,  a  denial  of  the  exaict  value  alleged 
in  the  complaint  of  the  property  sued  for,  is  an  admission  of 
any  lesser  amount.**  But  where  the  defendant,  instead  of  deny- 
ing that  the  property  alleged  to  have  been  destroyed  was  of 

229;  88  Am.  Dee.  61;  People  v.  River  Basin,  etc.,  H.  R.  Go.»  12 
Mich.  889;  86  Am.  Dec.  64;  but  see  Hardy  v.  Pnrington,  6  B.  Dak. 
382,  388.  Such  a  denial  will  be  restricted  to  matters  not  expressly 
referred  to  or  attempted  to  be  covered  by  the  specific  allegations  of 
the  answer.    Althouse  v.  Town  of  Jamestown,  91  Wis.  46. 

»8tarbuck  v.  Dunklee,  10  Minn.  168;  88  Am.  Dec.  68. 

M  Mier  V.  Cartledge,  4  How.  Pr.  115;  but  see  the  English  practice, 
Chitty's  Forms  of  Pr.  107,  106.  An  averment  in  the  answer  of  the 
contrary  of  what  Is  alleged  in  the  complaint  is  equivalent  to  a 
denial.  And  even  where  the  averment  is  not  of  the  direct  contrary 
of  the  allegation,  but  is  Inconsistent  with  its  truth,  it  may,  under 
certain  circumstances,  be  held  to  raise  an  issue.  Perkins  v.  Brock, 
80  Gal.  820;  Churchill  v.  Bauman,  95  id.  541;  see  Burris  v.  People's 
Ditch  Oo.,  104  id.  248.  Imperfect  and  defective  denials,  tf  acted 
upon  as  sufficient  at  a  trial,  are  in  no  sense  admissions  of  the 
allegations  of  a  pleading  which  are  attempted  to  be  denied.  Loftus 
V.  Fischer,  106  Gal.  616. 

67  Richardson  v.  SmUh,  29  Gal.  529. 

w  Oolee  V.  Soulsby,  21  Gal.  47. 

Mgan  Francisco  Gas  Go.  v.  San  Francisco,  9  Gal.  458. 

«oi  Van  Santv.  398;  1  Barb.  Gh.  Pr.  133;  Burke  v.  Table  Mt  Co.. 
12  CaL  403;  Blankman  v.  Vallejo,  15  id.  638:  Patterson  v.  Ely,  19 
id.  28;  Surget  v.  Byers,  Hempst.  715;  Lamey  v.  Mooney,  50  Gal.  610. 

MTowdy  V.  BUis,  22  Gal.  650.  A  denial  of  value  of  property 
sued  for  in  terms  of  allegation  Is  evasive  and  In  fact  no  denial  at 
all.    Marsters  v.  Lash,  61  Gal.  622. 
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the  value  of  twenty-five  thousand  dollars^  or  any  other  sum 
greater  than  the  sum  of  two  thousand  five  hundred  dollars^ 
avers  that  the  plaintiff  has  not  sustained  damage  to  exceed 
the  latter  sum,  it  puts  in  issue  the  value  of  the  property,  or 
the  amount  of  the  damages  so  far  as  they  are  laid  at  more 
than  the  latter  sum.^  Such  denial  should  cover  the  whole 
ground  either  of  the  complaint  itself  or  of  that  porticm.  of  it 
to  which  it  is  intended  to  apply,**  and  present  a  clear  and 
complete  issue  in  substance  as  well  as  in  form.^  The  failure 
of  a  defendant  to  deny  the  charges  in  a  complaint^  making  out 
a  prima  facie  case  for  the  plaintiffs,  will  throw  the  onus  on 
defendant  in  proving  his  affirmative  allegations.®  Where  the 
answer  failed  to  deny  in  such  form  as  to  put  in  issue  any  mate- 
rial allegations  of  the  complaint,  the  plaintiff  is  entitled  to 
judgment  for  the  full  amount.^  An  answer  consisting  of 
denials  only  is  not  amendable  as  of  course.*^ 

S  3173.  Oeneral  dexiial.  Under  the  Code  system  of  practice, 
a  general  denial  is  equivalent  to  the  general  issue.^  But  special 
matters  of  defense,  as  excuse  or  justification  of  an  alleged 
trespass,  a  public  or  private  right  of  way,  or  any  interest  in 
land  short  of  property,  or  right  of  possession,  must  still  be 
pleaded,  and  are  not  available  under  a  general  denial.^  It 
puts  the  plaintiff  upon  proof  of  all  the  facts  necessary  to  entitle 
him  to  recover,  except  as  to  the  genuineness  and  due  execution 
of  note,  etc.;''^  and  upon  not  merely  every  fact  alleged,  but 
also  upon  all  implications  and  conclusions  of  law  arising  out 
of  those  factsJ^  There  is  no  such  thing  as  the  common-law 
general  issue  under  the  Code  of  New  York,^  although  the 

02  HHl  V.  Smith,  27  Gal.  476;  Nunan  v.  San*  Francisco,  38  id.  689. 
«  Harpham  v.  Haynes,  30  111.  404;  Ix>osey  v.  Orser,  4  Bosw.  391. 
•4  Dimon  V.  Dunn,  15  N.  Y.  498. 

«5  Thompson  v.  Lee,  8  Cal.  275;  Cal.  Code  Oiv.  Pro.,  §  462. 
«•  Doll,  AdmY,  v.  Good,  38  Cal.  287. 

«T  Plumb  V.  Whlpples,  7  How.  Pr.  411;  Farrand  v.  Herbeson,  S 
Duer,  655. 
«s  White  V.  Moses,  11  Oal.  69. 
<»  American  Co.  v.  Bradford,  27  Oal.  367. 

70  Wand  v.  Packard,  18  Cal.  391. 

71  Bellinger  v.  Craigue,  31  Barb.  534;  Academy  of  Music  v. 
Hackett,  2  Hilt.  217;  Lord  v.  ChesebrouKh.  4  Sandf.  696. 

721  Van  Santv.  PI.  406;  Fay  v.  Grimsteed,  10  Barb.  321:  Hoagh- 
ton  V.  Townsend,  8  How.  Pr.  441:  Stoddard  v.  Onondaga  Oonf^ 
12  Barb.  574:  Catlin  v.  Gunter,  1  Duer,  253. 
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general  denial  is  in  most  reepects  like  it.^  Under  the  general 
denial;  evidence  of  a  distinct  affirmative  defense  is  not  admis- 
sibleJ*  Such  as  payment J*^  It  is  otherwise  held  in  California^ 
where  it  is  said  the  effect  of  the  plea  is  to  deny  the  indebted- 
nessJ^  In  actions  of  assumpsit  the  general  rule  is  that  any 
evidence  which  disaffirms  the  obligation  of  the  contract  at  the 
time  suit  is  commenced  is  admissble  under  the  general  issue/^ 
Evidence  of  any  attendant  circumstances  tending  to  show  that 
plaintiff  has  no  cause  of  action  against  the  defendant,  is  ad- 
missible under  a  general  denialJ^  If  an  answer,  in  response 
to  an  allegation  of  the  complaint,  instead  of  denying  it  in 
express  terms,  contains  the  averment  that  the  defendant  did 
not  commit  the  act  charged,  or  that  the  facts  alleged  to  exist 
do  not  exist,  these  averments  of  the  answer  traverse  the  matters 
alleged;  and  are  good  denials  of  the  same.*^ 

I  3174.  Literal  and  conjunctivd  denials.  Under  our  practice, 
and  that  of  the  common  law,  a  specific  denial  of  one  or  more 
allegations  is  held  to  be  an  admission  of  all  others  well  pleaded.^ 
It  has  also  been  held  by  our  courts,  that  a  specific  denial  to 
each  allegation  of  a  complaint  is  a  separate  denial  applicable 
only  to  the  specific  allegation  controverted,®*  as  the  object 
of  the  Code  in  allowing  the  plaintiff  to  verify  is  to  narrow  the 
proof  on  the  trial,  and  compel  the  defendant  to  deny  specifically 
each  separate  allegation.^    And  the  defendant  must  either  deny 

n  Livingston  v.  Finkle,  8  How.  Pr.  486.  Under  Colorado  practice 
there  is  no  general  denial  nor  general  issue,  and  each  material 
allegation  must  be  specifically  traversed.  Watson  v.  Lemen,  9 
Col.  200. 

74  Terry  ▼.  Sickles,  13  Cal.  430;  Beaty  v.  Swarthout,  32  Barb.  208. 

78  Walters  v.  Washington  Ins.  Co.,  1  Clarke  (Iowa),  404;  Mc- 
Kjrrlng  v.  Bull,  16  N.  T.  287;  69  Am.  Dec.  696;  Edson  v.  Dillaye, 
8  How.  Pr.  273. 

76Wetmore  v.  San  Francisco,  44  Cal.  299. 

77 1  Chit.  PI.  466;  Young  v.  Rummell,  2  Hill,  478;  38  Am.  Dec.  598; 
Boyd  V.  Weeks,  5  Hill,  393. 

78 1  Van  Santv.  PI.  252;  Bridges  v.  Paige,  18  Cal.  640;  MiUer  v. 
Decker,  40  Barb.  228;  MacDonnell  v.  Buffum,  81  How.  Pr.  154; 
Robinson  v.  Com  Ex.  Ins.  Co.,  1  Abb.  Pr.  (N.  &)  186. 

79  Hill  V.  Smith,  27  Cal.  479. 
w  De  Bo  V.  Cordes,  4  Cal.  117. 

f^i  San  Francisco  Gas  Go.  v.  San  Francisco,  9  Cal.  468;  Seward 
V.  Miller,  6  How.  Pr.  312. 
ra  Gas  Company  v.  San  Francisco,  9  Cal.  463. 
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the  facts  alleged^  or  confess  and  avoid  them.^  The  roles  of 
pleading  under  our  system  are  intended  to  prevent  evasion^ 
and  to  require  a  denial  of  every  specific  averment  in  a  sworn 
complaint,  in  substance  and  in  spirit^  and  not  merely  a  denial 
of  its  literal  truth;  and  whenever  the  defendant  fails  to  make 
such  denial^  he  admits  the  averment.^  It  is  now  the  settled 
law  that  where  defendant  denies  plaintiff's  proposition  in  a  veri- 
fied complaint^  as  a  whole  and  as  conjunctively  stated,  it  is  alike 
in  violation  of  the  principles  of  common-law  pleadings  as  well 
as  the  express  direction  of  our  statute;  and  thus  an  answer  to  a 
verified  complaint  should  contain  a  specific  denial  to  each  alle- 
gation of  the  complaint  controverted,  or  a  denial  thereof  accord- 
ing to  the  defendant's  information  and  belief.  The  denial 
should  be  in  the  disjunctive,  although  the  all^ations  of  the 
complaint  are  stated  in  the  conjunctive.*  But  in  New  Yoit 
the  doctrine,  it  would  seem,  has  been  qualified.^ 

If  an  allegation  of  a  complaint  consists  of  several  clauses  or 
propositions  connected  by  the  copulative  conjunction  **  and,"  a 
denial  of  the  entire  allegation  is  evasive  and  insufScient.  Each 
proposition  should  be  separately  denied.^  Where  several  allega- 
tions of  a  complaint  are  not  connected  by  the  conjunction 
"  and,''  a  denial  in  the  answer  of  these  allegations  conjunctively 
does  not  amount  to  a  denial  of  the  allegations  to  which  the 
defendant  professes  to  respond.®^ 

Literal  denials,  following  the  very  words  of  the  complaint, 
are  insufficient.     So  where  the  answer  denied  the  allegations  of 

88  Piercy  v.  Sabin,  10  Oal.  22;  70  Am.  Dec.  692;  Fish  v.  Redington, 
31  Oal.  186. 

84  Blankman  v.  Vanejo,  15  Oal.  638;  Oastro  v.  Wetmore,  16  id.  380: 
niggXna  V.  Wortel,  18  id.  333;  Morrill  v.  MorriU,  26  id.  202;  Oamden 
V.  Mnllen,  20  id.  564;  Blood  v.  Light,  31  id.  215;  TOland  v.  Mandeil, 
38  Id.  30;  Doll  v.  Good,  id.  287. 

80  Reed  v.  Calderwood,  32  Gal.  109;  Burke  v.  Garmthen,  31  Id. 
467;  Fish  v.  Reddlngton,  id.  194;  Brown  v.  Scott,  25  id.  196;  Kuh- 
land  V.  Sedrwick,  17  id.  123;  Hensley  v.  Tkrtar,  14  id.  506;  Wise  v. 
Rose,  110  id.  159;  Salinger  v.  Lnsk,  7  How.  Pr.  430;  Davison  v. 
Powell,  16  id.  467;  Shearman  v.  New  York  Central  Mills,  1  Abb. 
Pr.  187;  Baker  v.  Bailey,  16  Barb.  54;  Young  v.  Gatlett,  6  Dner, 
443:  Beach  v.  Barons,  13  Barb.  306;  Livingston  y.  Hammer,  7  Bosw. 
670;  Otis  V.  Ross,  8  How.  Pr.  193:  King  v.  Ray.  11  Paige  Oh.  235; 
Elton  V.  Markham,  20  Barb.  343;  Blake  v.  Eldred,  18  How.  Pr.  240. 

M  Wall  V.  Bnffalo  Water  Works,  18  N.  Y.  119. 

87  More  V.  Del  VaWe,  28  Oal.  170:  Mnlcahy  v.  Bnekley,  100  id.  484^ 

88  Fitch  ▼.  Bunch,  30  Cal.  208:  Tvcroux  v.  Murdock,  51  id.  541. 
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indebtedneeB  as  to  the  time^  amount^  and  woi^,  in  the  very 
words  of  the  complaint^  it  was  held  that  the  answer  raised  an 
immaterial  issue  upon  these  particulars.^  So  where  the  form 
of  the  allegation  was  that  defendant  ^'  unlawfully  and  wrongfully 
seised  and  took  said  property  into  his  possession  from  said  plain- 
tiff/' and  defendant  denied  ''that  he  (defendant)  wrongfully 
and  unlawfully  seised^  took  or  earned  away  the  said  property/^ 
it  was  held  that  the  fact  defendant  took  the  property  from  the 
plaintiff  was  not  denied  but  admitted.^ 

An  averment  in  the  complaint  that  the  act  was  *'  wrongfully 
and  maliciously  done/'  and  a  denial  in  the  answer  that  it  was 
**  wrongfully  and  maliciously  done/'  does  not  put  in  issue  the 
doing  of  the  act.^^  But  an  allegation  in  a  complaint  that  the 
assignment  which  the  plaintiff  seeks  to  set  aside  was  made  with 
intent  to  hinder^  delay^  and  defraud  creditors,  etc.,  is  sufficiently 
put  in  issue  by  a  denial  that  the  assignment  was  made  with  in- 
tent to  hinder  and  defraud  creditors.*^ 

An  allegation  in  a  sworn  answer  that  ''  on  a  certain  day  the 
said  French  and  Robinson,  by  deed  duly  executed,  acknowl- 

s»  Gaulfldld  v.  Sanders*  17  Gal.  069;  see,  also,  Republican  Pub.  Oo. 
▼.  Mosnutn,  15  Col.  300. 

MWoodworth  v.  Knowlton,  22  Gal.  104;  Richardson  v.  Smith,  29 
Id.  S81.  NegaHve  pregnafU*—  As  a  general  rule,  a  denial  in  the  pre- 
cise language  of  the  complaint  la  not  good,  but  Is  a  "negative 
pregnant,"  which  Is  often  held  to  admit  a  material  part  of  the 
averment.  See  Rock  Spring  Coal  Co.  v.  Sanitarium  Co.,  7  Utah, 
158;  DlUon  v.  Spokane  County,  3  Wash.  Ter.  408;  Argard  v.  Parker, 
81  Wis.  581;  Bradbury  v.  Gronlse,  46  Gal.  287;  Lawrence  v.  Cabot, 
9  Jones  &  Sp.  122;  Moser  v.  Jenkins,  5  Oreg.  448;  Caldwell  v.  Qald- 
weU,  45  Ohio  St.  520.  Thus,  a  denial  that  the  defendant  **  wrong- 
fully and  unlawfully  entered  upon  the  premises,  and  closed  the  win- 
dow," is  an  admission  that  he  closed  the  window  therein.  Lamey  v. 
Mooney,  50  Gal.  610.  So^  in  r^evln  to  recover  possession  of  a 
city  warrant  which  the  plaintiff  alleges  came  into  its  hands  by 
Indorsement,  an  answer  alleging  "  that  whether  said  warrant  came 
into  the  hands  of  the  plaintiff  as  alleged,  this  defendant  has  no 
knowledge  or  information  sufficient  to  form  a  belief,  and  he,  there- 
fore, denies  the  same,"  is  an  insufficient  denial,  for  th^  reascm  that 
It  constitutes  a  negative  pregnant  National  Bank  v.  Meerwaldt, 
8  Wash.  St.  630;  and  see  Collins  v.  Publishing  Co.,  20  N.  Y.  Stapp. 
802.  So,  an  allegation  in  an  answer,  that  each  and  every  of  four 
separate  causes  of  action  set  forth  in  the  complaint  did  not  accrue 
within  six  years,"  contains  a  negative  pregnant,  and  is  bad  plead- 
ing.   Gammon  v.  Dyke,  2  Wash.  Ter.  266, 

»i  Kinsey  v.  Wallace.  36  Cal.  463. 

MRead  V.  Worthington,  6  Bosw.  (N.  Y.)  617. 
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edged^  and  recorded^  conveyed  said  premises  to  this  defendant, 
for  the  sum  of  seven  thousand  seven  hundred  and  fifty  dcdlars/' 
is  not  denied  by  a  statement  in  the  replication  that  '^  the  plain- 
tiffs further  deny  that  said  French  and  Bobinson,  or  either  of 
them,  conveyed  said  premises  to  the  defendant  for  the  sum  of 
seven  thousand  seven  hundred  and  fifty  dollars,  or  for  any  other 
sum."  Such  denial  does  not  deny  the  conveyance,  the  mate- 
rial fact,  but  only  a  conveyance  for  a  consideration.  Under 
.such  denial,  the  party  making  such  averment  is  not  required 
to  offer  his  deed  in  evidence  on  the  trial.  The  allegation  of  the 
answer  is  deemed  admitted  under  the  provisions  of  the  statute.** 

I  3175.  Denial  of  legal  conclusions.  If  the  answer  merely 
denies  a  conclusion  of  law  resulting  from  the  facts  contained 
in  the  complaint,  it  is  insufficient;^  and  the  facts  stated  in 
the  complaint  will  be  deemed  admitted.^  A  denial  that  the 
defendant  became  or  was  lawfully  bound  by  a  judgment  d^ 
dared  on,  is  only  a  denial  of  a  conclusion  of  law.^  Nor  is  it  a 
denial  in  an  action  for  the  possession  of  personal  property  to 
allege  that  defendant  did  not  at  any  time  wrongfully  take  and 
detain  the  property  from  the  plaintiff.^  Or  in  ^ectment  that 
defendant  did  not  wrongfully  and  unlawfully  enter  and  dis- 
possess the  plaintiff.  This  is  an  admission  rather  than  denial.^ 
So  a  denial  that  the  plaintiff  has  any  interest  whatever  in  the 
premises  mentioned  in  the  complaint  is  insufficient.**  So  of  an 
averment  that  "  the  plaintiff  is  not  the  real  party  in  interest, 
nor  is  he  an  executor,"  etc.*^  So  of  an  answer  which,  without 
denying  any  fact  stated  in  the  complaint,  merely  says  that 
"  the  defendant  denies  that  the  plaintiff  is  entitled  to  the  money 

•B  Landers  v.  Bolton,  2&  Cal.  416. 

•*  Steph,  PI.  180;  1  Ohit.  PI.  645;  1  Van  Santv.  PI.  416;  Nelson  v. 
Murray,  23  Oal.  338;  Wormouth  v.  Hatch.  33  id.  128;  Lightner  v. 
Menzell,  35  id.  452;  Christy  v.  Dana,  42  id.  174;  Turner  v.  White. 
73  id.  209;  Lake  v.  Steinbach,  5  Wash.  St  650;  Witherspoon  v.  Van 
Dolar,  15  How.  Pr.  266;  Dralce  v.  Oocltroft,  4  E.  D.  Smith.  34;  8.  O., 
10  How.  Pr.  377;  S.  C,  1  Abb.  Pr.  208;  Fosdick  v.  Groff,  22  How.  Pr. 
158;  Holgat^  v.  Broome^  8  Minn.  243;  Ho(^>e8  v.  Meyo^  1  Nev.  483^ 

«  Nelson  v.  Murray,  23  Cal.  33a 

««  People  V.  Supervisors  of  San  Francisco.  27  Cal.  665. 

97  Richardson  v.  Smith,  20  Cal.  529. 

WBusenins  v.  Coffee.  14  Cal.  03;  Lay  v.  Neville,  25  id.  549. 

fio  Bentley  v.  Jones.  4  How.  Pr.  202L 

100  Russell  V.  Clapp,  3  Code  R.  64;  S.  a.  4  How.  Pr.  347. 
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demanded."^^^  Where^  however^  the  aUegation  of  the  plain- 
tiil  IB  itself  couched  in  the  form  of  a  concliusion  of  law^  a  denial 
in  the  same  form  will  be  admiseible^  and  efficient  for  all  pur- 
posee.^^  A  mixed  question  of  law  and  facts  was  under  the 
old  system  traversable.^^  Within  certain  limits  this  rule  is  ap- 
plicable to  the  present  system.  As  where  plaintiff  alleged  that 
defendant  owed  him  a  certain  sum,  an  answer  denying  the  in- 
debtedness is  sufficient.^^  A  denial  which  is  itself  a  conclusion 
of  law  raises  no  issue,  as  where  an  answer  states  in  general 
terms  that  a  municipal  ordinance  is  illegal  and  void.^^ 

f  3176.  Sham,  irreleTant,  and  frlvolouB  aaBwera.  Sham  and 
irrelevant  answers,  and  irrelevant  and  redundant  matter  in- 
serted in  a  pleading,  may  be  strioken  out,  upon  such  terms 
as  the  court  may,  in  its  discretion,  impose.*^  Immaterial  aver- 
ments in  a  pleading  need  not  be  denied;*^  and  if  it  be  done, 
both  the  complaint  and  answer,  so  far  as  they  relate  thereto, 
will  be  disregarded  when  the  sufficiency  of  the  pleadings  and 
issues  are  brought  in  question.*^  Such  was  the  rule  in  chan- 
cery.^^  But  a  denial  of  immaterial  circumstances  may  in  some 
cases  be  treated  as  sufficient  at  the  trial,  if  not  preyiously  ob- 
jected to."<> 

Matter  not  well  pleaded  need  not  be  denied.  For  if  a  de- 
fendant merely  denies  what  is  nonessential  in  the  averments  of 

101  Drake  v.  Oockroft,  1  Abb.  Pr.  203;  and  compare  Hlggius  v. 
.   Freeman,  2  Duer,  teO. 

102  Morrow  v.  Oougan,  3  Abb.  Pr.  328;  Anonymous,  2  Oode  B.  67; 
Wa^er  v.  Ide,  14  Barb.  468;  Davis  v.  Hoppock,  6  Duer,  256;  Mc- 
Knight  V.  Hunt.  3  id.  615. 

108  steph.  ri.  19. 

104  Westlake  v.  Moore,  19  Mo.  556;  but  see  Kinney  v.  Osborne,  14 
Gal.  112. 

105  People  V.  Supervisors  of  San  Francisco,  27  Cal.  655.  Allega- 
tions in  answer  merely  stating  conclusions  of  law.  See  Monroe  v. 
Fohl,  72  Oal.  568;  Richards  v.  Dower,  31  id.  44;  Balfour  v.  Davis, 
14  Oreg.  47. 

106  C5al.  Code  Civ.  Pro..  8  453;  see  Frost  v.  Harford,  40  Oal.  166; 
Felch  V.  Beaudry,  id.  444;  Davis  v.  Water  Co.,  98  id.  417;  Sherman 
V.  Boehm,  13  Daly,  42. 

107  Racoulllat  v.  Rene,  32  Cal.  450;  Toland  v.  Sprague,  12  Pet.  300. 
lOR  .Tones  v.  City  of  Petaluma,  36  Oal.  230;  Doyle  v.  Franklin,  48 

id.  539;  see,  also.  Fry  v.  Bennett,  5  Sandf.  54. 

109  utica  Ins.  Oo.  v.  Lynch,  3  Paige  Oh.  210;  Wisv^all  v.  Wandell, 
3  Barb.  Ch.  312. 

110  Wall  V.  Buffalo  Water  Works  Co.,  18  N.  Y.  119. 
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a  complaint^  it  is  an  admission  of  all  that  is  essential  to  a 
recovery/**  and  the  denial  of  such  averments  is  unnecessary.*** 
Nonissuable  matter  need  not  be  traversed.**^  Hypothetical;  al* 
legations  in  an  answ^  are  insufficient.**^  But  where^  under  the 
peculiar  circumstances  of  the  case^  a  payment  could  not  be 
directly  alleged,  it  might  be  stated  in  this  way.**^  So,  in  order 
to  avoid  the  cause  of  action  alleged,  a  defendant  need  not  con- 
less  it;  he  may  aver  that  if  any  such  contract  was  made,  it  was 
made  jointly  with  others.**®  Averment  of  plaintiflPs  belief  is 
not  traversable.**"^  Allegations  anticipating  a  defense  need  not 
be  denied.**®  Persons  who  make  contracts  with  a  corporation 
can  not  deny  its  legal  existence.**®  The  credit  given  on  an  ac- 
count in  the  complaint  is  not  a  traversable  fact.*^ 

The  amount  of  damages  need  not  be  denied.*^  So  the 
amount  of  damages  on  a  breach  of  covenant  need  not  be 
denied.*^  So  circumstances  of  aggravation  are  not  travers- 
able.*^ Nor  allegations  of  special  damages,  unless  of  the  gist 
of  the  action.*^  In  Indiana  matters  in  mitigation  of  damages 
only,  except  in  actions  for  libel  and  slander,  can  not  be  specially 

iiiLeffingweU  v.  Grlffln,  31  Cal.  231;  for  example,  see  Landers 
V.  Bolton,  2f6  id.  416;  Oamden  v.  Mullen,  29  id.  564. 

112  Sands  v.  St.  John,  23  How.  Pr.  140;  Fry  v.  Bennett,  5  Sandf. 
54;  ParshaU  v.  TiUou,  13  How.  Pr.  7;  Newman  v.  Otto,  4  Sandf. 
668;  Doran  v.  Dinsmore,  33  Barb.  86;  &  a,  20  How.  Pr.  503; 
Simonton  v.  Winter,  5  Pet.  140;  Greathouse  v.  Dunlop,  3^  McLean, 
303. 

us  Harbeck  v.  Craft,  4  Duer,  122;  Bdgerton  v.  Smith,  3  Id.  614. 

114  Wiea  V.  Fanning,  9  How.  Pr.  643. 

116  Doran  v.  Dinsmore,  20  How.  Pr.  503;  Brown  v.  Byckman,  12 
id.  313. 

ii«  Taylor  v.  Richards,  9  Bosw.  679. 

iiTRadway  v.  Mather,  5  Sandf.  654;  Patterson  v.  Caldwell.  1 
Mete.  (Ky.)  492;  Walters  v.  Chinn,  id.  502. 

118  Canfleld  v.  Tobias.  21  Cal.  349. 

119  White  V.  Ross,  15  Abb.  Pr.  66;  East  River  Bank  ▼.  Rogers, 
7  Bosw.  494;  Steam  Navigation  Co.  v.  Weed,  17  Barb.  378;  Park 
Bank  v.  Tilton,  15  Abb.  Pr.  384. 

120  Hodglns  V.  Hancock,  14  Mee.  &  W.  120. 

121  Van  Santv.  PI.  249. 

i22Hackett  v.  Richards,  3  E.  D.  Smith,  13;  Raymond  v.  TYafTam. 
12  Abb.  Pr.  52. 

128  Bates  V.  Loomis,  5  Wend.  134;  Gilbert  v.  Rounds,  14  How.  Pr. 
49;  Schnaderbeck  v.  Worth,  8  Abb.  Pr.  37. 

124  Malony  v.  Dows,  15  How.  Pr.  265;  Perring  v.  Harris,  2  M.  & 
Rob.  6. 
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pleaded  or  set  up  in  the  answer,  but  should  be  given  in  evidence 
under  the  general  denial.^^  Allegations  of  matters  of  evidence 
in  a  pleading  are  not  issuable  facts.  If  the  answer  puts  in  issue 
the  ultimate  facts  resulting  from  the  evidence,  it  is  a  sufficient 
denial.*^  Where  plaintiffs'  declaration  averred  that  defendants 
promised  to  pay  plaintiffs  as  "the  heirs  of  C./*  a  denial  that 
plaintiffs  were  the  heirs  of  C.  was  held  bad,  as  not  denying  any 
material  allegation.^^  Allegations  of  intention  showing  ex- 
press malice  are  not  issuable  facts.^^  The  denial  of  time  or 
place  at  which  an  act  is  alleged  to  have  been  done  is  frivolous, 
where  time  or  place  are  not  the  substance  of  the  action.*^ 
Value  in  detention  of  property  should  not  be  denied.^^  In  a 
verified  answer  an  evasion  of  the  controlling  fact  in  issue  is  a 
strong  circumstance  against  the  defendant.*^^ 

A  denial  clearly  evasive  is  insufficient  to  raise  an  issue.*^^  In 
order  to  determine  whether  the  denials  of  an  answer  are  evasive, 
each  separate  denial  of  each  separate  allegation  must  be  taJcen 
by  itself.  If  the  answer  to  a  particular  allegation  is  a  denial  of 
it,  and  there  is  no  admission  in  the  answer  inconsistent  with 
this  denial,  an  issue  is  fairly  made.^^  If  a  cause  is  tried  upon 
the  theory  that  the  answer  denies  the  allegation  of  the  com- 
plaint, tlie  plaintiff  will  not  be  permitted  to  raise  the  objection 

12B  Smith  V.  Llsher,  23  Ind.  500. 

126  Moore  v.  Murdock,  26  Gal.  524;  RacouiUat  v.  Rene,  32  id.  450. 

127  Chandler  v.  Chandler,  21  Ark.  95. 

128  Fry  V.  Bennett.  5  Sandf .  54. 

128  Castro  V.  Wetmore,  16  Cal.  379;  Kuhland  v.  Sedgwick,  17  id. 
123;  Livingston  v.  Hammer,  7  Bosw.  670;  Davison  v.  Powell,  16 
How.  Pr.  467;  Baker  v.  Bailey,  16  Barb.  54;  Salinger  v.  Lusk,  7 
How.  Pr.  430. 

laoconnoss  v.  Meier,  2  E.  D.  Smith,  314;  McKensie  v.  Farrell,  4 
Bo8W.  193;  Woodruff  v.  Cook,  25  Barb.  505;  see,  however.  Archer 
V.  Bondinet,  1  Code  R.  (N.  S.)  373.  As  to  where  a  denial  upon  in- 
formation and  belief  is  evasive  of  the  issue  tendered,  see  Hum- 
phreys V.  McCall,  9  Cal.  59;  70  Am.  Dec.  621;  Brown  v.  Scott,  25 
Cal.  194;  Vassault  v.  Austin,  32  id.  597;  Edwards  v.  Lent,  8  How. 
Pr.  28;  Ketchum  v.  Zerega,  1  E.  D.  Smith,  554;  Kellogg  v.  Baker, 
15  Abb.  Pr.  287;  Taylor  v.  Luther,  2  Sumn.  228. 

131  Baker  v.  Baker,  13  Cal.  87. 

132  Beebe  v.  Marvin,  17  Abb.  Pr.  194;  Lawrence  v.  Derby,  24  How. 
Pr.  133;  note  15  Abb.  Pr.  346. 

133  Raroniltat  v.  Rene,  32  Cal.  450.  In  a  case  where  a  general 
denial  may  be  interposed,  If  the  pleader  does  not  plead  it,  but 
resorts  to  specific  denials,  such  specific  denials  must  be  actual  de- 
nials, and  not  evasive.    Marsters  v.  Lash,  61  Cal.  H22. 
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in  the  Supreme  Courts  that  the  answer  is  insufficient  in  this 
respect.^^  An  answer  containing  a  different  version  of  the 
transaction  to  that  contained  in  the  complaint  is  not  a  denial/^ 
as  it  does  not  specially  controvert  the  allegations  contained  in 
the  complaint.*^  Where  a  defendant  gives  a  different  version 
of  the  matter  in  controversy^  it  should  be  accompanied  by  a 
specific  denial  of  all  the  allegations  of  the  complaint  not  con* 
sistent  with  the  allegations  in  the  answer.^^  A  denial  mani- 
festly inconsistent  with  statements  of  fact  in  other  parts  of  the 
same  pleading  is  bad.^^  A  mere  denial  of  interest  or  ownership 
in  the  plaintiff  will  be  insufficient  where  no  statement  of  fact  is 
made  to  sustain  it.^^  Where  a  negative  allegation  is  necessary 
in  stating  the  cause  of  action^  although  it  must^  of  course,  pre- 
cede an  averment  by  the  opposite  party  of  the  fact  n^atived, 
it  nevertheless  constitutes  the  basis  of  the  issue  joined  by  the 
subsequent  averment,  and  the  latter  operates  as  a  traverse,  and 
not  as  an  averment  of  new  matter.^^  A  denial  which  argumen- 
tatively  disputes  a  fact  averred  in  the  complaint  is  demurrable, 
as  the  traverse  must  be  direct.*^*  Denials  must  not  be  in  the 
alternative,  as  they  are  defective  in  form,  and  leave  it  uncertain 
what  is  denied.^^  A  party  can  not  controvert  the  decUiation 
he  has  made  by  deed.^**  Under  the  provisions  of  section  453, 
California  Code  of  Civil  Procedure,  denials  contained  in  an 
answer,  which  do  not  explicitly  traverse  the  material  allegations 
of  the  complaint,  may  be  stricken  out  on  motion  as  sham  and 
irrelevant.^**  Although  a  general  denial  of  the  allegations  of 
the  complaint  may,  if  falsely  pleaded,  be  characterized  as  sham, 

IM  Whyte  V.  Si  R.  &  S.  Q.  R  R.  Co,,  50  Oal.  417. 
.  186  West  V.  American  Ex.  Bank,  44  Barb.  176. 

136  Wood  V.  Whiting,  21  Barb.  190;  Levy  v.  Bend,  1  B.  D.  Smith, 
160;  Hamilton  v.  Hough,  13  How.  Pr.  14;  Corwln  v.  Oorwin,  9  Barb. 
219;  Loosey  v.  Orser,  4  Bosw.  392;  see.  as  to  its  imixlying  a  denial 
of  plaintiff's  title  to  relief,  Peck  v.  Brown,  26  How.  Pr.  350. 

137  Ck>mpare  Dykers  v.  Woodward,  7  How.  Pr.  313. 

138  Livingston  v.  Harrison,  2  E.  D.  Smith,  197. 

189  Rngsell  V.  Clapp,  7  Barb.  482;  S.  a,  4  How.  Pr.  347. 

140  Frisch  V.  Caler,  21  Oal.  71. 

141  Gallagher  v.  Dunlap,  2  Nev.  326;  Mower  v.  Burdick,  4  McLean, 
7;  FriBbee  v.  LIndley,  23  Ind.  511. 

142  Otis  V.  Ross,  8  How.  Pr.  193;  Oorbin  v.  George.  2  Abb.  Pr. 
467. 

148  Tartar  v.  Hall,  3  Gal.  263;  United  States  v.  Thompson,  1  OalL 
38S. 
144  Tynan  v.  Walker,  35  Cal.  a^;  95  Am.  Dec.  152l 
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yet  an  inquiry  in  advance  of  the  trial  can  not  be  entertained 
by  the  court  as  to  the  good  faith  of  the  defendant  in  pleading 
it,  nor  can  it  be  stricken  out  as  a  sham  on  the  application 
of  the  plaintiff.^^  In  an  action  for  the  breach  of  a  contract 
to  clear  certain  land  of  standing  timber  so  as  to  fit  it  for  seed- 
ing, an  answer  which  admits  the  contract^  but  denies  a  breach 
thereof,  and  shows  affirmatively  that  the  defendants  were  pro- 
ceeding with  due  performance  thereof  according  to  its  terms 
until  requested  by  the  plaintiffs  to  desist  from  so  doing,  can 
not  be  said  to  be  either  sham,  frivolous,  or  immatedaL^^ 
Where  an  answer  shadows  forth  a  good  defense,  but  states  it 
imperfectly,  the  defect  should  be  met  by  a  motion  calling  for 
an  amendment  curing  such  defect,  and  not  by  motion  for  judg- 
ment on  the  answer  as  frivolous.**^  A  frivolous  answer  is  one 
so  clearly  and  palpably  bad  as  to  require  no  argument  or  illus- 
tration to  show  its  character,  and  which  would  be  pronounced 
frivolous  and  indicative  of  bad  faith  in  the  pleader  upon  a 
bare  inspection.^^  A  general  denial  of  the  material  allegations 
of  a  complaint  can  not  be  stricken  out  on  the  ground  that  it  is 
sham  or  frivolous  pleading.**®  And  an  answer  containing  an 
absolute  and  unqualified  denial  of  one  or  more  material  allega- 
tions of  the  complaint  is  not  demurrable  as  not  stating  facts 
BufScient  to  constitute  a  defense.*^ 

f  8177.  AdxnlMlons  In  the  answer.  But  no  proof  is  re- 
quired of  facts  admitted,  or  not  denied.****  An  admission  in  an 
answer  is  not  avoided  by  a  special  averment  of  immaterial 
matter.*^  If  the  answer  contains  several  defenses  stated  sepa- 
rately, an  admission  made  in  one  answer,  for  the  purpose  of 
pleading  a  separate  defense,  does  not  destroy  the  effect  of  a 
denial  of  the  matter  thus  admitted  in  another  answer.*^    In 

i«  Pay  V.  Cobb,  51  Oal.  313;  and  see  Larson  v.  Winder,  14  Wash. 
St.  «47. 

i*«  Brown  v.  PcMrter,  7  Wash.  St  327. 

U7  Yerkes  v.  Crum,  2  N.  Dak.  72w 

i«  Strong:  V.  Sproul,  68  N.  Y.  409;  CottrlU  v.  Oramer,  40  Wis.  565; 
Bank  of  Oommerce  ▼.  Humphrey,  6  S.  Dak.  41Si. 

140  Larson  v.  Winder,  14  Wash.  St  d47;  State  tx  rel  ▼.  Kin?,  6 
S.  Dak.  297. 

100  HiU  v.  Walsh,  6  S.  Dak.  421. 

iBi  Gal.  Code  Civ.  Pro.,  S  462;  Patterson  v.  Ely,  19  Cal.  28;  Burke 
^.  McDonald,  2  Idaho,  646;  Teller  v.  Hartman,  16  Col.  447;  Putnam 
T.  Lyon.  3  Col.  A  pp.  144:  City  of  Denver  v.  Soloman,  2  id.  534. 

IBS  Reed  y.  Calderwood,  32  Cal.  109. 

lUSiter  T.  Jewett,  83  Cal.  92;  Swift  v.  Klngsley,  24  Barb.  041. 


§  3177  DEFENSES  TO  THE  AOTION.  566 

California,  when  a  defense  is  founded  on  a  written  instroment, 
and  a  copy  is  contained  in  the  answer  or  annexed  thereto,  the 
genuineness  and  due  execution  will  be  deemed  admitted^  unless 
the  plaintiff,  within  ten  days  after  service  of  the  answer,  file 
with  the  clerk  and  serve  upon  the  defendant  an  affidavit  deny- 
ing the  same;  but  not  by  a  failure  to  controvert  the  same  on 
oath,  unless  the  plaintiff  be  permitted  to  inspect  the  original.^** 
A  plea  which  admits  the  execution  of  the  instrument,  and  sets 
up  matter  in  avoidance,  is  not  objectionable  as  amounting  to 
the  general  issue.^^  Where  the  answer  avers  that  defendant  has 
in  all  respects  faithfully  kept  the  terms  and  complied  with  the 
conditions  of  the  contract,  but  does  not  specifically  deny  the 
breaches  set  out  in  the  complaint,  if  not  demurred  to,  the 
plaintiff  can  not  claim  that  the  all^ations  charging  certain 
breaches  are  admitted.***  Proceedings  which  are  void  by  reason 
of  the  infirmity  of  the  statute  under  which  they  are  had  are 
not  cured  by  an  averment  in  a  complaint  that  they  were  duly 
and  legally  had;  and  a  failure  to  deny  the  averment  in  the 
answer  is  not  an  admission  that  the  proceedings  were  valid  or 
legal.**^^  An  admission  by  an  attorney  of  record  of  the  correct- 
ness of  an  amount  due,  for  which  judgment  is  taken,  when  not 
done  in  fraud  of  the  rights  of  his  client^  destroys  the  effect  of  a 
denial  in  an  answer.*^  And  if  a  defendant  in  his  answer  admits 
a  material  allegation  of  the  complaint,  he  is  precluded  fn^m 
afterwards  contesting  it.***® 

164  Gal.  Code  Civ.  Pro.,  fi§  448,  449;  see,  also,  under  Idaho  practice. 
United  States  v.  Alexander,  2  Idaho,  354;  under  Colorado  practice. 
Code  of  1887.  §  62:  see  School  District  v.  McComb.  18  CoL  240. 
The  rule  in  some  of  the  states  is,  that  an  explicit  admission  of  a 
fact  alleged  in  the  complaint,  In  any  defense,  may  be  used  by  the 
plaintiff  to  sustain  the  allegations  of  the  complaint,  and  when  a 
fact  1b  so  admitted  the  plaintiff  is  relieved  from  proving  such  f^ct 
on  the  trial.  See  Dickson  v.  Cole,  34  Wis.  621;  Pafge  v.  Winet, 
38  N.  T.  28;  McLaughlin  v.  Alexander,  2  S.  Dak.  226;  but  see 
Amador  County  v.  Butterfleld,  51  Cal.  526;  McDonald  v.  Southern 
California  Railway  Co.,  101  id.  206;  Barr  v.  Hack,  46  Iowa,  808, 
where  the  oplfK)Blte  view  is  taken;  and  see  Qlen  v.  Sumner,  182 
U.  S.  152;  compare  §  3165y,  ante. 

IBB  Thomas  v.  Page,  3  McLean,  167. 

IM  Loler  V.  Cool,  37  Mo.  85, 

1B7  People  V.  Hastings,  29  Cal.  449. 

IBS  Taylor  v.  Randall,  5  Cal.  79. 

160  Howard  v.  Throckmorton,  48  Cal.  482;  Spangel  v.  Reay,  47  UL 
608. 
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S  8178.  Answer  not  evidenoe.  An  answer  responsiye  to  and 
denying  the  charges  in  a  bill  of  equity  is  not  evidence  for  the 
defendant.^^  An  answer  under  our  statute  is  not  proof  for 
defendant,  but  an  admission  in  the  answer  of  a  fact  stated  in  the 
complaint  is  conclusive  evidence  against  him.^^^  Omission  to 
plead  a  defense  specially  is  not  cured  by  the  introduction  of  evi- 
dence without  objection  in  support  of  it*** 

8  8170.  Verification  of  answer  in  California.  An  answer  un- 
verified to  a  verified  complaint  may  be  stricken  out  on  motion.*^ 
But  if  the  plaintiff  goes  to  trial  on  the  merits  without  objecting 
to  the  nonverification  of  the  answer^  he  will  not  be  allowed 
to  raise  the  point  in  the  appellate  court^*^  When  the  com- 
plaint is  verified,  or  when  the  state,  or  any  officer  of  the  state, 
in  his  official  capacity,  is  plaintiff,  the  answer  shall  be  verified 
also,**^  except  when  the  admission  of  the  truth  of  the  complaint 
might  subject  the  party  to  prosecution  for  felony  or  misde- 
meanor.*®^ By  verification  of  the  complaint  the  plaintiff  can 
prevent  the  defendant  from  interposing  a  general  denial  in  suits 
on  promissory  notes  or  bills  of  exchange,  by  requiring  a  sworn 
answer.^*''  A  plea  that  denies  the  execution  of  the  instrument, 
when  required  to  be  sworn  to,  if  filed  without  affidavit,  admits 
the  execution  of  the  instrument,  but  may  be  good  for  other 
purposes,*^  unless  an  inspection  of  the  original  is  refused.*®^  If 
a  fact,  which  is  directly  averred  in  one  part  of  a  verified  plead- 
ing, is  in  another  part  directly  denied,  whether  it  be  in  the 
statement  of  several  causes  of  action  in  a  complaint^  or  of 
several  defenses  in  an  answer,  the  party  verifying  it  is  guilty  of 
perjury,  and,  on  the  trial,   the  averment  which   bears   most 

iw  Goodwin  V.  Hammond,  13  Gal.  168;  73  Am.  Dec.  574;  Bostic  v. 
Love,  16  Cal.  60. 

i<)i  Fremont  v.  Seals,  18  Cal.  433;  Blackman  v.  VaUejOy  15  id.  638. 

103  Smith  v.  Owens,  21  Cal.  11;  McOomb  v.  Reed,  28  Id.  281;  87 
Am.  Dec.  115. 

i<«  Drum  V.  Whiting,  9  Cal.  422;  7  How.  Pr.  36.  Sufficient  veri- 
fication of  pleading,  see  i  286,  ante;  Claiborne  v.  Castle,  d8  CaL  80. 

164  McCuUough  V.  Clark,  41  Cal.  298.  - 

165  Cal.  Code  Civ.  Pro.,  §  446. 
ifl«Id.;  N.  Y.  Code,  S  523. 

167  Brooks  V.  Chilton,  6  Gal.  640. 

168  Cal.  Code  Civ.  Pro.,  §  447;  Horn  v.  Volcano  Water  Co.,  18  Cal. 
62;  McClintick  v.  Johnson,  1  McLean,  414;  Sacramento  Co.  v.  Bird, 
31  Cal.  73:  Corcoran  v.  Doll,  32  id.  88;  Burnet  v.  Stearns,  33  id.  473. 

169  Cal.  Code  Civ.  Pro.,  S  449. 
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strongly  against  the  pleader  will  be  taken  as  tnie.^^  Verifica- 
tion or  affidavit  to  a  plea  is  held  necessary  in  particular  cases.*^* 
It  is  no  error  to  allow  the  defendant  to  verify  his  answer  before 
trials  unless  it  is  shown  that  the  plaintiff  is  thereby  taken  by 
surprise.^''^  To  a  complaint  verified  the  defendant  filed  a  copy 
of  the  original  verified  answer,  by  mistake.  Parties  took  depo- 
sition under  the  pleading,  and  subsequently  went  to  trial.  After 
the  close  of  the  plaintiff^s  evidence,  his  counsel  then  for  the 
first  time  brought  the  mistake  to  the  notice  of  the  court,  by 
moving  for  judgment  by  default,  which  motion  the  court  sus- 
tained, and  refused  to  allow  defendant  to  then  verify  his  answer; 
it  was  held  that  the  court  erred,  and  should  have  allowed  the  de- 
fendant to  have  verified  his  answer.*^ 

S  3180.  New  matter.  Under  the  Code,  there  are  only  two 
classes  of  defenses  allowed.  The  first  consists  of  a  simple  de- 
nial; and  the  second,  of  the  allegation  of  new  affirmative  mat- 
ter; and  as  the  Code  has  abolished  all  distinctions  in  the  forms 
of  action,  and  requires  only  a  simple  statement  of  the  facts  con- 

170  Bell  v.  Brown,  22  Cal.  671. 

171  Bullock  V.  Van  Pelt,  1  Baldw.  463;  Gontee  v.  Garner,  2  Cranch 
Ck  G.  162;  EdmondBon  v.  Barrell,  id.  228;  Fenwlck  v.  Grimes,  5  id. 
603;  McOlintick  v.  Ctimmins,  2  MoLean,  98;  Thomas  v.  Clark,  id. 
194;  Benedict  v.  Maynard,  6  id.  21. 

172  Angler  v.  Masterson,  6  Cal.  61. 

iTSArrlngton  v.  Tupper,  10  Cal.  464.  VitiHcatum  of  answer.— It 
a  plaintiff  goes  to  trial  without  objection  for  the  want  of  a  verifica- 
tlon  of  the  answer,  he  can  not  raise  the  question  after  a  decision 
Is  rendered  against  him.  San  Francisco  v.  Itsell,  80  Cal.  67.  If 
there  is  but  one  defendant  in  an  action,  and  the  record  states  that 
the  answer  is  verified,  the  inference  is  that  it  was  verified  by  the 
defendant.  Roberts  v.  Eldred,  73  Cal.  304.  The  answer  in  a  pro- 
ceeding in  eminent  domain,  brought  in  the  name  of  a  county,  need 
not  be  verified.  Monterey  County  v.  Cushing,  83  Cal.  507.  If  an 
unverified  answer  be  filed  to  a  complaint  which  states  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  on  the  trial  the  defendant 
introduces  no  evidence,  the  plaintiff  is  entitled  to  judgment  on  the 
pleadings,  although  the  evidence  introduced  by  him  was  insufficient 
to  prove  aU  the  material  allegations  of  the  complaint  Olty  of 
Stockton  V.  Dahl,  66  Cal.  377;  compare  Speer  v.  Oraig,  16  Ool.  479. 
Under  Colorado  practice,  an  answer  to  a  complaint  upon  a  promis- 
sory note  containing  a  copy  of  the  note  must  be  verified,  otherwise 
the  genuineness  and  due  execution  of  the  note  will  not  be  in  issue^ 
but  will  stand  admitted.  Tulloch  v.  Belleville,  etc..  Skein  Works, 
17  Col.  570;  and  see  Watson  v.  Lemen,  9  Col.  200;  Parkisoa  r. 
Boddiker,  10  id.  508. 
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stituting  the  cause  of  action  or  defense^  these  two  classes  of 
defense  must  be  the  same  in  all  cases.^^^  New  matter  is  where 
defendant  seeks  to  introduce  into  the  case  a  defense  not  dis- 
closed by  the  pleadings;  something  relied  upon  by  him,  but 
not  put  in  issue  by  the  plaintiff,  and  is  such  as  defendant  must 
affirmatively  establish.^^^  Such  matter  must  be  specially 
pleaded.^*^®  The  Code  makes  no  difference  in  the  classes  of  new 
matter,  for  whatever  admits,  either  directly  or  by  way  of  neces- 
sary implication,  that  a  cause  of  action  as  stated  in  the  complaint 
once  existed,  but  at  the  same  time  avoids  it  and  shows  that  it 
has  ceased  to  exist,  is  new  matter.^'^'^  But  if  the  facts  averred  in 
the  answer  only  show  that  some  essential  allegation  of  the  com- 
plaint is  untrue,  then  they  are  not  new  matter,  but  only  a 
traverse.^^*  The  Code  provides  that:  2.  The  answer  shall  con- 
tain a  statement  of  any  new  matter  constituting  a  defense  or 
counterclaim.^'^  The  answer  must  allege  those  facts,  which, 
when  the  case  of  the  plaintiff  is  admitted  or  proved,  the  de- 
fendant must  prove  in  order  to  defeat  a  recovery.*®*^  Such  alle- 
gations must  be  affirmatively  established;  therefore,  if  the  anus 
of  proof  is  thrown  upon  the  defendant,  it  is  new  matter.^®^ 
For  under  the  statute  of  California,  the  affirmative  allegations  of 
an  answer  stand  controverted  by  the  plaintiff,  and  the  burden 
is  on  defendant  to  prove  the  truth  of  such  allegations.^®*  To 
admit  evidence  of  such  new  matter,  therefore,  it  must  bo  spe- 
cially pleaded.*® 

174  piercy  v.  Sabln,  10  Cal.  22;  70  Am.  Dec.  602. 

176  Piercy  v.  Sabin,  10  Cal.  22;  Bridges  v.  Paige,  13  Id.  640. 

176  Coles  V.  Soulsby,  21  Cal.  47;  Morrell  v.  Irving  Ins.  Co.,  88  N. 
Y.  429;  88  Am.  Dec.  396. 

177  Piercy  v.  Sabln,  10  Cal.  22;  70  Am.  Dec.  692;  Glazer  v.  CUft, 
10  CaL  303;  Brazil  v.  Isham,  12  N.  Y.  17;  BeUlnger  v.  Oralgue,  81 
Barb.  537;  Carter  v.  Koezley,  14  Abb.  Pr.  147;  Walrod  v.  Bennett, 
6  Barb.  144. 

178  Goddard  v.  Fulton,  21  Cal.  430. 

179  Cal.  Code  Civ.  Pro.,  S  437,  subd.  2. 

180  Piercy  y.  Sabln,  10  Cal.  22;  70  Am.  Dec.  692;  Glazier  v.  011ft, 
10  Cal.  303;  Ayrault  v.  Chamberlin,  33  Barb.  237;  Jacobs  v.  Bensed, 
12  Abb.  Pr.  390;  Pier  v.  Finch,  29  Barb.  170;  Bapalee  v.  Stewart, 
27  N.  Y.  310;  Fry  v.  Bennett,  28  Id.  324;  Simmons  v.  Law,  8  Bobw. 
213;  Dlngeldein  v.  Third  Ave.  R.  R.  Go.,  9  id.  79;  Beatty  v.  Swarth- 
our,  32  Barb.  293;  Horton  v.  Ruhling,  3  Nev.  498. 

181  Thompson  v.  Lee,  8  Cal.  275;  Piercy  v.  Sablu,  10  Id.  22;  70 
Am.  Dec.  692. 

182  Cal.  Code  Civ.  Pro..  |  462;  Bryan  v.  Maume,  28  Cal.  238. 

183  Walton  V.  Mlntum,  1  Cal.  362;  Piercy  v.  Sabin,  10  id.  30;  Buck- 
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Affirmative  allegations  in  the  answer^  in  effect  only  denials, 
are  not  new  matter.*®*  For  new  matter  confesses  and  avoida  ex- 
pressly or  impliedly  the  cause  of  action  set  up  in  the  complaint.** 
An  answer  or  a  count  seeking  to  avoid  the  cause  of  action^  stated 
in  the  complaint  by  new  matter,  should  confess,  directly  or  by 
implication,  that  but  for  the  new  matter,  justification,  or  avoid- 
ance, the  action  could  be  maintained.*^  It  is  essential  to  the 
sufficiency  of  an  answer  stating  new  matter  as  a  defense  that  it 
state  facts,  which,  if  true,  will  bar  the  action,  or  so  much  of  it 
as  is  attempted  to  be  answered.*^  A  special  plea  containing  new 
matter,  but  with  no  appropriate  conclusion,  is  bad  upon  special 
demurrer.*^  New  matter  occurring  after  issue  joined  must  be 
set  up  by  supplemental  answer.*®*  A  levy  by  a  sheriff  set  forth 
in  the  answer  as  a  defense  is  new  matter.**' 

S  3180a.  The  same  —  continued.  Any  matter  which  does  not 
discharge  or  avoid  a  cause  of  action  theretofore  existing,  but  the 
purpose  of  which  is  to  show  that  the  alleged  cause  of  action 
never  did  exist,  and  that  material  allegations  of  the  complaint 
are  not  true,  is  not  new  matter  such  as  is  required  to  be  spe- 
cially pleaded.***  That  is  not  new  matter  in  an  answer  which 
might  have  been  shown  under  the  general  denial.***  But  what- 
ever averments  of  the  answer  amount  to  an  admission  of  the  alle- 
gations of  the  complaint,  and  tend  to  establish  some  fact  not 
inconsistent  with  such  allegations,  constituting  a  defense  or 
counterclaim,  and  which  could  not  have  been  proved  under 
a  specific  denial  are  new  matter  requiring  a  replication  under 

man  v.  Brett;  13  Abb.  Pr.  119;  Field  v.  Mayor  of  New  York,  6  N.  Y. 
179;  McKyrlDg  v.  BuU.  16  N.  Y.  297;  69  Am.  Dee.  696;  New  York 
Cent.  Ins.  Go.  v.  National  Pro.  Ins.  Co.,  20  Barb.  468;  Sandford  ▼. 
Travers,  7  Bosw.  498;  Wright  v.  Delafleld.  25  N.  Y.  266. 

1S4  Goddard  v.  Fulton,  21  Cal.  430. 

issSimonton  v.  Winter,  5  Pet.  140;  Greathouse  v.  Dnnlap,  3 
Mcl^rean,  803;  Gregory  v.  TTainor,  4  E.  D.  Smith,  58;  Anibal  v. 
Hunter,  6  How.  Pr.  255;  Sayles  v.  Wooden,  Id.  34;  Lewis  v.  Kendall, 
id.  59;  Arthur  v.  Brooks,  14  Barb.  533;  Sylvia  v.  Sylvia,  11  Orf.  319. 

iM  Anson  v.  Dwight,  18  Iowa,  241. 

187  Carter  v.  Zoezley,  9  Bosw.  583. 

188  Leslie  v.  Harlow,  18  N.  H.  518. 

189  Jessup  V.  King,  4  Cal.  331. 

180  Mulf ord  V.  EstudUlo,  23  CaL  94. 

101  ChurchUl  y.  Bauman,  95  Cal.  541;  see,  also,  Hudson  v.  Railroid 
Co.,  101  Mo.  13;  Manning  v.  Winter,  7  Hun,  482;  Lnpo  ▼.  True,  16 
S.  C.  586. 

192  Leggatt  V.  Stewart,  5  Mont  107. 
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Montana  practice.  ^^  Where  the  illegality  of  the  contract  sued 
upon  does  not  appear  in  the  plaintiff's  pleadings  or  proof,  a 
defense  based  on  that  ground  is  new  matter  and  must  be  affir- 
matively alleged  in  the  answer.^**  In  a  suit  for  specific  per- 
formance, the  defendant  has  a  right  to  plead  in  his  answer,  as 
new  matter,  a  contract  different  from  the  one  alleged  in  the 
complaint,  and  the  court  will  then  ascertain  from  the  evidence 
which  was  the  real  agreement.^^  In  an  action  for  goods  sold 
and  delivered,  the  complaint  alleged  a  promise  to  pay  for  the 
goods  on  demand,  and  the  answer  merely  denied  the  allegations 
of  the  complaint.  On  the  trial,  the  court  excluded  evidence 
offered  by  the  defendant  showing  that  the  goods  were  sold  on 
a  credit  of  sixty  days,  which  period  had  not  expired  when  the 
action  was  commenced.  It  was  held  that  the  evidence  was 
not  new  matter,  and  was  admissible  in  defense  of  the  action 
without  being  specially  pleaded.^*®  By  failing  to  reply  to  new 
matter  in  an  answer,  every  material  fact  that  is  well  pleaded 
therein  stands  admitted,  but  legal  conclusions  need  not  be 
denied.*®^  Where  the  defendant  pleads  new  matter  in  the 
answer  as  a  defense,  praying  to  be  discharged,  he  is  not  con- 
cluded thereby  from  obtaining  such  relief  as  he  shows  himself 
entitled  to.^^* 

f  8181.  Matters  that  must  be  specially  pleaded  are:  Aban- 
donment of  land;*^  abatement ;^^  another  action  pending;**^ 
accord  and  satisfaction;^^  pleas  in  justification,  as  an  attach- 
ment or  execution.^^     Composition  with  creditors  should  be 

iM  Mauldln  ▼.  BaH,  5  Mont.  96;  see,  also,  Sylvls  v.  Sylvis,  11  Ool. 
319;  Hallack,  etc..  Lumber  Co.  v.  Blake,  4  Id.  486. 
iM  Buchtel  V.  Evans,  21  Oreg.  309. 
i»  Thompson  v.  Hawley,  14  Oreg.  199. 

196  Landis  v.  Morrissey,  69  Gal.  83. 

197  Larson  v.  Oregon,  etc.,  Nav.  Co.,  19  Oreg.  240. 
i«s  Davis  V.  Davis,  9  Mont.  267. 

iw  Wilson  V.  Cleaveland,  30  Cal.  192;  St.  John  v.  Kidd,  26  id.  266. 

aw  Hentach  v.  Porter,  10  Oal.  555;  Sweeny  v.  Stanford,  67  Id.  635. 

aoiWalsworth  v.  Johnson,  41  Cal.  61;  Felch  v.  Beaudry,  40  id. 
439;  Larco  v.  Clements,  36  Id.  132;  Conbrough  v.  Adams,  70  id.  374; 
Oal.  Code  Civ.  Pro.,  §  430,  subd.  3,  and  §  433. 

203  Sveeet  V.  Burdett,  40  Cal.  97;  Berdall  v.  Blssell,  6  Col.  162. 

»3Thornburgh  v.  Hand,  7  Cal.  554;  Grimes  v.  Fall,  15  id.  66; 
Treat  v.  Llddel,  10  id.  303;  Killey  v.  Scannell,  12  id.  73;  BIckerstaff 
v.  Doub^  19  Id.  12;  Stout  v.  Maey.  22  Id.  650;  People  v.  Hughes,  29 
id.  529;  McComb  v.  Reed,  28  id.  281. 
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specially  pleaded;^^  a  counterclaiin  should  be  specially 
pleaded;^^  so  of  disclaimers,^^  equitable  titles,  defenses^  and  es- 
toppels.^*^ Eviction  must  be  specially  pleaded.^"*  So  former 
recovery^^  must  be  specially  set  up  in  the  answer.  Fraud  must 
'  be  specially  pleaded;^®  so  a  grant  of  an  easement  or  servitude;^^^ 
that  plaintiff  is  not  the  real  party  in  interest;  release;**^  the 
Statute  of  Frauds;^^^  the  Statute  of  Limitations;^*  subsequently- 
acquired  title;^**  tax  titles;^*  unworkmanlike  manner  of  doing 
work;^''  want  of  capacity  to  sue;*"  that  items  are  overcharged 
in  an  account.^®  Prior  claim  to  water  in  a  third  person  must 
be  specially  pleaded.^*^ 

S  3182.  Matter  in  avoidance.  The  cases  are  so  numerous 
where  defendant  should  specially  plead  matters  in  avoidance  or 
estoppel,  that  it  is  scarcely  possible  to  make  more  than  a  refer- 

204  Smith  v.  Owens,  21  Cal.  11. 

206  Shaw  V.  Andrews,  9  Oal.  74. 

aoe  Cal.  Code  Civ.  Pro.,  S  739;  Landls  v.  Turner,  14  Oal.  576;  De 
Uprey  v.  De  Uprey.  27  Id.  331. 

207  Clarke  v.  Huber,  25  Cal.  597;  Carpent^  v.  Oakland,  30  Id.  439; 
Flandeau  v.  Downey,  23  Id.  354;  Stone  v.  Elklns,  21  Id.  124,  146; 
Brack  V.  Tucker,  42  Id.  346;  Scroggln  v.  Johnston,  45  Neb.  714; 
Brodrib  v.  Brodrib,  56  Cal.  563.  Issue  of  bona  fide  purchaser  must 
be  affirmatively  pleaded.  Slmpklns  v.  Windsor,  21  Oreg.  382;  Weber 
V.  Rothchlld,  15  Id.  886;  Holdsworth  v.  Shannon,  113  Mow  508. 

208  Hastings  v.  HaUeck,  10  Cal.  30. 

209  MarshaU  v.  Shafter,  32  Cal.  176. 

210  People  V.  Supervisors,  27  Oal.  656. 

211  American  Oo.  v.  Bradford,  27  Cal.  369.  In  pleading  an  ease- 
ment claimed  to  have  been  created  by  an  agreement  between  the 
parties,  It  Is  not  necessary  to  allege  that  the  agreement  was  In 
writing.    Bmerson  v.  Bergln,  76  Cal.  197. 

M2  Turner  v.  Caruthers,  17  Oal.  431. 

218  Osborne  v.  Endlcott,  6  Oal.  149;  65  Am.  Dec.  498. 

214  Cal.  Code  Civ.  Pnx,  §  458;  Grattan  v.  Wiggins,  23  Oal.  16; 
Schroeder  v.  Jahns,  27  Id.  278;  English  v.  Supervisors,  19  id.  476r 
Sage  V.  Culver,  147  N.  Y.  241.  Defense  that  an  action  is  prema 
turely  brought  must  be  pleaded.  Elder  v.  Rourke,  21  Oreg.  363. 
So,  of  the  defense  of  privilege  In  an  action  for  libel.  Qilmaa  v. 
McOlatchy,  111  Cal.  606. 

216  Moss  V.  Shears,  30  Cal.  468. 

216  Russell  V.  Mann,  22  Cal.  132;  McMlnn  v.  O'Oonnor,  27  id.  246^ 

217  Kendall  v.  Vallejo,  1  Oal.  371. 

218  Cal.  S.  Nav.  Oo.  v.  W^right,  8  Cal.  686w 
210  Terry  v.  Sickles,  13  Cal.  427. 

220  Humphreys  v.  McCall,  9  Cal.  59. 
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ence  to  those  coming  under  this  general  proposition.  Matters 
in  avoidance  must  be  specially  pleaded;  they  can  not  be  used  as 
defenses,  under  an  answer  which  is  a  simple  denial  of  the  alle- 
gations.^^ Matter  of  avoidance  arising  since  suit  brought,  but 
pleaded  at  the  first  term  at  which  the  defendant  appears^  need 
not  be  pleaded  puis  darrein  continuance,^^  Such  a  plea  must 
have  the  same  certainty  as  to  time  and  place  as  other  pl€hs, 
itnd  if  it  does  not  allege  the  day  on  which  the  matter  pleaded 
happens,  it  is  bad.^^  The  plaintiff  and  defendant  respectively 
may  be  allowed,  on  motion,  to  make  a  supplemental  com- 
plaint or  answer,  alleging  facts  material  to  the  case  occurring 
After  the  former  complaint  or  answer.^**  A  plea  puis  darrein 
/rontinuance  is  a  relinquishment  of  all  preceding  pleas,^*  and 
its  allowance  is  in  the  discretion  of  the  court.***  When  this  plea 
is  adjudged  bad  on  demurrer,  judgment  is  final  against  the 
defendant**' 

f  8188.  Pleas  In  abat6(in«nt.  A  plea  in  abatement  defeats 
the  present  proceedings;*®  but  a  plea  in  bar  goes  to  the  merits, 
and  admits  that  plaintiff  once  had  a  right  of  action,  but  insists 
that  it  is  determined;**^  and  an  answer  in  abatement,  when 

ai  Gaskill  v.  Moore,  4  Cal.  233.  A  furtber  answer  by  way  of 
confeBslon  and  avoidance  of  the  matters  alleged  in  a  complaint  is 
Inconsistent  with  a  specific  denial  thereof,  but  may  properly  be 
pleaded  with  a  special  or  qualified  denial,  such  as  a  denial  with  an 
absque  hoc^  McDonald  v.  American  Mort.  Oo.,  17  Oreg.  62G.  Under 
the  California  statute  (Code  Civ.  Pro.,  §  462),  the  sUtement  of  any 
new  matter  in  an  answer,  in  avoidance  or  constituting  a  defense  or 
counterclaim.  Is  deemed  upon  the  trial  to  be  controverted  by  the 
opposite  party,  and  any  proper  evidence  is  admissible  to  meet 
and  overcome  such  defense.  Williams  v.  Dennison,  94  Cal.  540; 
Sterling  v.  Smith,  97  id.  343. 

2a  Cutter  v.  Folsom,  17  N.  H.  189. 

288  Cummings  v.  Smith,  50  Me.  568;  79  Am.  Dec.  629. 

224  Cal.  Code  Olv.  Pro.,  |  404. 

225  Tanner  v.  Roberts,  1  Mo.  416;  1  Burr.  Pr.  424;  Lincoln  v. 
Thrall,  26  Vt  305;  Wallace  v.  McConnell,  13  Pet  136;  Yeaton  v. 
liynn,  5  id.  223;  Spafford  v.  Woodruff,  2  McLean,  191;  Good  v.  Davis, 
Hempst  16;  Wisdom  v.  Williams,  id.  460;  and  see,  as  to  the  nature 
and  effect  of  this  plea.  Mount  v.  Scholes,  120  III.  394. 

226  Nettles  V.  Sweazea,  2  Mo.  100;  Thomas  v.  Van  Doren,  6  id.  201. 

227  McKeen  v.  Parker,  51  Me.  389. 
228 1  Chit.  145i 

1  Chit  469. 
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taken  with  a  plea  in  bar,  can  not  be  made  available;**^  but  under 
the  New  York  Code  a  plea  in  abatement  is  properly  joined  in 
the  same  answer  with  a  defense  in  bar.^^  It  is  a  bad  mode  of 
pleading  to  unite  pleas  in  abatement  and  pleas  to  the  merits, 
and  if,  after  pleas  in  abatement,  a  defense  be  interposed  going 
to  the  merits  of  the  controversy,  the  grounds  alleged  in  abate- 
ment become  thereby  immaterial,  and  are  waived.^*^  Where 
there  is  a  plea  to  the  merits,  and  issue  joined  thereon,  and  the 
parties  go  to  trial  accordingly,  irregularities  previously  set  up  by 
pleas  in  abatement  and  demurrers  to  them  are  waived.*^  Under 
the  California  Code^^  the  defendant  is  permitted  to  set  forth  in 
his  answer  as  many  defenses  as  he  may  have.  If  certain  matters, 
as  another  action  pending,  appear  on  the  face  of  the  complaint, 
the  objection  may  be  taken  by  demurrer;  but  if  it  does  not  so 
appear,  it  may  be  taJcen  by  answer.  Matters  in  abatement  are 
then  proper  in  an  answer,  and  may  be  pleaded  with  other  de- 
fenses. Matter  in  abatement  which  merely  defeats  the  present 
proceeding  must  be  specially  set  up  in  the  answer,  with  such 
particularity  as  to  exclude  every  conclusion  to  the  contrary.*® 
Such  pleas  are  not  favored.  The  party  pleading  them  relies  on 
technical  law  to  defeat  the  plaintiff's  action,  and  is  held  to 
"  technical  exactness  in  his  pleading."*®^ 

I  3184.  Fleas  in  bar.  Whenever  the  subject-matter  of  the 
plea  or  defense  is  that  the  plaintiff  can  not  maintain  any  action 
at  any  time,  whether  present  or  future,  in  respect  of  the  sup- 
posed cause  of  action,  it  may  and  usually  must  be  pleaded  in 
bar,  and  must  be  specially  set  up;  but  matter  which  merely 
defeats  the  present  proceeding,  and  does  not  show  that  the 
plaintiff  is  forever  concluded,  should  in  general  be  pleaded  in 

230  Spencer  v.  Lapeley,  20  How.  (TJ.  S.)  264. 

231  Sweet  V.  Tuttle,  14  N.  Y.  465;  Gardner  v.  Olark,  21  id.  399:  and 
see  Bridal  Veil  Lumber  Co.  v.  Johnson,  25  Oreg.  105. 

232Sheppard  v.  Graves,  14  How.  (TJ.  S.)  505;  Fenwfck  v.  Grimes, 
5  Cranch  C.  C.  603. 

238  BeU  V.  Railroad  Co.,  4  Wall.  598;  see,  also,  Midland  Railway 
Co.  V.  Stevenson,  6  Ind.  App.  207;  Watts  v.  Svireeney,  127  Ind. 
116;  22  Am.  St.  Rep.  615. 

284  Cai.  Code  Civ.  Pro.,  §  441. 

285  Hentsch  v.  Porter,  10  Cal.  555;  Tooms  v.  Randall,  3  Id.  438. 

286  Thompson  v.  Lyon,  14  Cal.  42:  Larco  v.  Clements,  30  id.  132' 
Anonymonn,  Hempst.  215;  Capwell  v.  Ripe.  17  R.  I.  475;  33  Am. 
St  Rep.  ft90:  East  v.  Cain,  49  Mich.  473;  Craig  v.  Smith,  10  OoK 
220:  Jonliins  v.  State,  35  Fla.  737;  48  Am.  St.  Rep.  267. 
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abatement.^''  Where  a  plea  in  answer  is  but  notice  of  special 
matter  by  way  of  abatement,  and  goes  to  but  part  of  the  cause 
of  action^  it  can  not  be  relied  on  as  a  plea  in  bar.^^  It  is  not 
a  sufficient  objection  to  the  plea  that  it  avers  that  the  obligation 
was  obtained  from  him  by  fraudulent  representations,  or  that  it 
concludes  with  a  general  prayer  for  judgment.  Pleas  in  bar 
are  not  to  receive  a  narrow  and  merely  technical  construction, 
but  are  to  be  construed  according  to  their  entire  subject-matter. 
In  this  respect  there  is  a  difference  between  pleas  in  bar  and 
pleas  in  abatement.^^  Upon  a  hearing  on  an  issue  on  a  plea  in 
bar  to  a  bill  in  chancery,  no  question  arises  as  to  the  sufficiency 
of  the  plea  in  point  of  law;  it  is  only  necessary  to  be  proved  in 
point  of  fact.^^  Pleas  in  bar  which  seek  to  avoid  the  equity  of 
the  case  are  not  to  be  favored.^^  An  answer  setting  up  in  bar  to 
a  whole  cause  of  action  a  matter  which  constitutes  a  bar  to  only 
a  part  of  it  is  bad.**^  Where  there  are  several  items  in  a  plea 
in  bar,  there  must  be  enough  items  in  the  whole,  each  one  well 
pleaded,  to  meet  the  whole  of  the  demand.^**  An  error  in  the 
prayer  for  judgment  in  c  plea  in  bar  will  not  prevent  the  ren- 
dition of  the  judgment  appropriate  to  the  substance  of  the  plea, 
confessed  by  general  demurrer.^*  A  plea  to  a  bill  in  equity  may 
be  good  in  part,  and  not  so  in  the  whole;  and  the  court  will 
allow  it  as  to  so  much  of  the  bill  as  it  is  properly  applicable,  un- 
less it  has  the  vice  of  duplicity  in  it.^***  So  if  any  one  of  several 
pleas,  going  to  the  whole  merits  of  the  case,  is  well  pleaded,  and 
contains  a  full  and  sufficient  answer,  it  will  entitle  the  defendant 
to  judgment.^*^ 

287  Hentsch  v.  Porter,  10  Cal.  555. 

288  United  States  v.  Dashlel,  4  Wall.  182;  Leslie  v.  Harlow,  18 
N.  H.  518;  FitzBlmmons  v.  City,  etc.,  Ids.  Co.,  18  Wis.  234;  8©  Am. 
Dec.  761. 

289  Withers  v.  Greene,  9  How.  (U.  S.)  213. 

240  Hughes  V.  Blake,  1  Mason,  515. 

241  See  Piatt  v.  Oliver.  1  Mclean,  295. 

242 Id.;  Lewis  v.  Baird,  3  McLean,  50;  Mcdintic's  Adm'r  v.  Gary, 
22  Ind.  170;  Richardson  v.  Hickman,  id.  244;  Postmaster-General 
V.  Reeder,  4  Wash.  C^  C.  678;  Oulbertson  v.  Wabash  Navigation 
Co.,  4  McLean,  544;  and  see  Parker  v.  Lewis,  Hempet.  72;  Peyatte 
V.  English,  id.  24. 

243Mullanphy  v.  Phillipson,  1  Mo.  188. 

244  Withers  v.  Greene,  9  How.  (U.  S.)  213. 

245  Kirkpatrick  v.  White,  4  Wash.  C.  C.  595. 

24«  Brown  v.  Duchesne,  2  Curt.  O.  O.  97;  People,  etc.  v.  See.  for 
Prop,  of  Gospel,  2  Paine,  545.    A  promise  to  forbear  to  sue  for  a 
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S  8185.  SfPect  of  special  pleas.  A  plea  to  the  merits  is  a 
waiver  of  all  pleas  in  abatement  subsequent  to  it^^^  and  of 
all  former  irregularities.^®  Hence  it  is  too  late  to  object  that  a 
writ  has  no  seal  after  the  defendant  has  pleaded  to  its  merits;^** 
or  to  a  mistake  in  the  writ^  or  variance  between  the  count  ana 
the  writ^  which  must  be  taken  advantage  of  by  a  plea  in  abate- 
ment.^*^  It  can  not  be  taken  advantage  of  on  general  demur- 
rer;** nor  by  motion  in  arrest  of  judgment.**  So  of  omission 
to  indorse  a  writ.*^  In  California  the  remedy  for  such  variance 
is  by  miotion.  If  a  party  fail  to  plead  matter  in  bar  to  the 
original  action,  and  judgment  pass  against  him,  he  can  not 
afterwards  plead  it  in  another  action  founded  on  that  judgment, 
nor  in  a  scire  facias?'^  Special  pleas,  the  averments  of  which 
amount  only  to  the  general  issue,  are  bad.*^  A  special  plea, 
simply  a  traverse  of  a  portion  of  facts  which  plaintiff  is  bound  to 
j)rove  to  establish  a  prima  facie  right  to  recover,  is  bad,  as 
amounting  to  the  general  issue.**  In  Alabama,  it  is  no  objec- 
tion that  a  special  plea  presents  matter  of  defense  available 
under  the  general  issue,  which  is  also  pleaded.*^  Bad  pleas 
which  are  cured  by  verdict  are  those  which,  although  they 
would  be  bad  on  demurrer,  because  wrong  in  form,  yet  still 

definite  time,  where  the  promise  is  based  upon  a  sufficient  con- 
sideration, may  be  pleaded  in  bar  to  an  action.  Stover  v.  Misslmer, 
6  Wash.  St  173. 

2*7  Winter  v.  Norton,  1  Orejr.  42;  Potter  v.  Smith,  7  IL  I.  55; 
Potter  V.  James,  Id.  313;  Fugate  v.  Glasscock,  7  Mo.  577.  AftK*  a 
plea  in  bar  to  an  action,  the  defendant  can  not  plead  in  abatement, 
unless  for  new  matter  arising  after  the  commencement  of  the  suit. 
Uicker  V.  Scofield,  28  111.  App.  32. 

248  Bell  V.  Railroad  Co.,  4  WaU.  508. 

24»  Potter  V.  Smith,  7  R  I.  55. 

2B0  Chirac  v.  Beinicker,  11  Wheat.  280;  McKenna  v.  Fisk.  1  How. 
<U.  S.)  241;  compare  Burrow  v.  Dickson,  1  Overt.  366. 

251  Duvall  V.  Craig,  2  Wheat.  45;  Wilder  v.  McCormick,  2  Blatchf. 
31;  Triplet  v.  Warfleld,  2  Cranch  C.  O.  237. 

252  Wilson's  Adm'r  v.  Berry,  2  Cranch  C.  C.  707. 
258  Miller  v.  Gages,  4  McLean,  436. 

254  Dickson  v.  Wilkinson,  3  How.  (U.  S.)  57. 

256  Matthews  v.  Matthews,  2  Curtis  C.  C.  105;  Halsted  v.  Lyon,  2 
McLean,  226;  Dibble  v.  Duncan,  id.  553;  Curtis  v.  Oentral  Railway. 
6  id.  401;  Parker  v.  Lewis,  Hempst.  72;  Vowell  v.  Lyles,  1  Cranch 
a  a  329;  Liter  v.  Green.  2  Wheat  306;  Van  Vess  v.  Forrest,  8 
Cranch,  30. 

26«  Knoebel  v.  KIrcher,  33  111.  30& 

257  Hopkinson  v.  Shelton,  37  Ala.  306. 
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contain  enough  of  substance  to  put  in  issue  all  the  material 
points  of  the  declaration.^^  Where  the  pleas  are  bad^  they 
shoiQd  be  demurred  to  by  the  plaintiff ,  and  not  traversed;  but 
after  the  verdict  of  the  jury  the  same  efifect  will  be  given  to  them 
as  if  they  had  been  demurred  to;  and  they  are  not  aided  by  the 
fact  that  immaterial  issues  have  been  formed  upon  them^  and 
found  for  the  defendant.^^  Where  an  averment  in  a  plea  pur- 
ports to  be  made  by  the  plaintiff,  instead  of  the  defendant,  it  is 
bad  on  demurrer.^**^ 

a»  Garland  v.  Davis,  4  How.  <U.  S.)  Idl. 
269  Tams  V.  Lewis,  42  Penn.  St  402^ 
aoo  Barclay  v.  Hobb,  82  UL  211. 
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FOBMS  OF  DENIALS  IN  ANSWEB. 

I  81M.  Ctoneral  denial  —  positive. 

Form  No.  684. 

[Title.] 
The  defendant. answers  [or^  if  only  a  part  of  the  defendants 
join,  the  defendants  A.  B.  and  C.  D.  answer]  the  complaint  of 
the  plaintiff  herein,  and  denies  generally  and  specifically  each 
and  every  allegation  in  the  said  complaint  contained. 

S  8187.  Definition  and  form  of  general  denial.  There  are  but 
two  forms  in  which  a  defendant  can  controvert  the  allegations 
of  a  verified  complaint:  1.  Positively,  when  the  facts  are  within 
his  personal  knowledge;  and,  2.  Upon  information  and  belief, 
when  they  are  not.^  But  now  by  the  California  Code  of  Civil 
Procedure,^  he  may  also  place  his  denial  on  the  ground  that  he 
has  no  information  or  belief  on  the  subject  sufficient  to  answer 
the  allegations  in  the  complaint  A  general  denial  is  a  denial 
in  gross  of  all  the  allegations  of  the  complaint.'  Such  a  denial 
only  puts  in  issue  the  allegations  of  the  complaint.*  Under  the 
California  Code  of  Civil  Procedure,*^  if  the  complaint  be  veri- 
fied, the  answer  must  contain  a  specific  denial  of  each  allegation 
controverted.  The  mere  form  of  the  denial  is  not  material, 
provided  it  directly  traverses  the  allegation  which  it  is  intended 
to  meet.*  "  The  defendant  for  answer  says  he  denies,**  etc.,  is 
in  form  of  expression  unexceptional,  and  the  court  will  not  call 
in  question  the  fact  of  denial.'^  A  general  denial  which  "  denies 
each  and  every  allegation  alleged  in  said  complaint*'  is  suffi- 

1  OurtiB  V.  Richards,  9  Gal.  33;  San  Francisco  Gas  Oo.  ▼.  San 
Francisco,  Id.  453. 

2  Gal.  Code  Civ.  Pro.,  §  437. 

>  Dennison  v.  Dennison,  9  How.  Pr.  216;  Seward  v.  MlUer,  6  Id. 
812. 

4  Grazer  v.  Clift,  10  Gal.  303;  Coles  v.  Soulsby,  21  id.  47;  Stone  v. 
Qnoal,  36  Minn.  4a 

s  Cal.  Code  Civ.  Pro.,  §  847. 

6  Hill  V.  Smith,  27  Cal.  476;  aqd  see  Power  v.  Gum,  6  Mont  6. 

TEspinosa  v.  Gregory,  40  Cal.  58:  Jones  v.  Lndlnm,  74  N.  Y.  61; 
Moen  V.  Eldred,  22  Minn.  538;  Munn  v.  Tanlman,  1  Kan.  264;  81 
Am.  Dec.  608. 
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cient.^  But  a  denial  of  each  and  every  material  allegation  of 
complaint  is  bad,  as  being  evasive.®  The  legal  effect  of  such 
denials  is  not  changed  by  expressions  showing  that  they  were 
intended  to  bo  specific.^^  The  denial  should  not  be  of  "  all  the 
allegations/'  but  of  "  each  and  all/'  or  "  each  and  every/'  and 
a  denial  of  all  the  material  allegations,  though  good  on  demur- 
rer, is  not  sufficiently  certain  and  specific.*^  ^'  That  no  allega- 
tion thereof  is  true/'  was  recommended  by  the  Code  commis- 
sioners of  New  York.^*  "  Denies  each  and  every  allegation  in 
said  complaint  contained,  not  herein  specifically  admitted  or 
specifically  controverted,"  has  been  sustained.**  If  several  ma- 
terial matters  are  stated  in  the  complaint  conjunctively,  an 
answer  which  undertakes  to  deny  them  as  a  whole  conjunctively 
stated  is  evasive,  and  an  admission  of  the  allegation  attempted 
to  be  denied.**  If  a  denial,  although  informal,  has  been  treated 
by  the  parties  as  suificient  on  the  trial,  the  same  effect  will  be 
given  it  on  appeal.**  Colorado  practice  recognizes  no  general 
denial  or  general  issue.*®  But  in  some  jurisdictions  a  general 
denial  in  code  procedure  is  deemed  equivalent  to  the  general 
issue  at  common  law.*'  Although  the  denial  in  an  answer  ta  a 
complaint  may  not  be  as  specific  as  good  pleading  requires,  for 
the  reason  that  the  defendants  "  say  that  they  deny  each  and 
every  allegation,"  yet  where  there  is  no  motion  to  make  the 
denial  more  specific,  and  it  appears  from  the  answer  as  a  whole 
just  what  allegations  of  the  complaint  are  denied  and  what  are 
admitted,  the  denial  will  be  held  sufficient.**  When  a  general 
denial  to  an  unverified  complaint  is  qualified  by  an  exception  of 
"  such  allegations  as  are  hereinafter  admitted,-  stated,  or  quali- 

8  Kellogg  V.  Ohurch,  4  How.  Pr.  339;  but  see  Dennlson  v.  Denni- 
Bon,  9  id.  246;  Rosenthal  v.  Bnisb,  1  Code  K  (N.  S.)  228;  Seward  v. 
Miller,  6  How.  Pr.  312. 

OMattison  v.  Smith,  19  Abb.  Pr.  288. 

10  HenBley  v.  Tartar,  14  Oal.  508. 

«  Lewis  V.  CJoulter,  10  Ohio  St.  451. 

12  See  Report,  128,  for  the  reasoning  thereon. 

isParshall  v.  TiUou,  13  How.  Pr.  7;  Hunt  v.  Bennett,  4  B.  D. 
Smith,  647;  Davison  v.  Sohermerhom,  1  Barb.  480;  Griffin  v.  Rail- 
road CJo.,  101  N.  Y.  354. 

14  Doll  y.  Good,  88  Gal.  287;  §  3174,  anU^ 

IB  Hiatt  v.  School  District,  3  West  Ooast  Rep.  460;  66  Oai.  481; 
and  see  §  3194b,  post. 

16  Watson  V.  Lemen,  9  Col.  200. 

17  ^ee  Railroad  Co.  v.  Trammell,  93  Ala.  350;  Perkins  v.  Ermel, 
2  Kan.  825;  §  8173.  ante. 

!*<  Town  of  Denver  v.  Spokane  Falls,  7  Wash.  St.  220, 
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iied/'  it  will  not  control  the  effect  of  an  afiSrmative  allegation  of 
the  answer  which,  in  legal,  effect,  admits  the  cause  of  action.^* 

S  8188.  What  evidence  'is  admissible.  Under  the  general 
denial  authorized  by  the  Code,  evidence  of  a  distinct  affirmative 
defense  is  not  admissible.  The  defendant  is  limited  to  con- 
tradicting the  plaintiff's  proof,  and  disproving  the  case  made 
by  him.^  Persons  sued  for  any  matter,  act,  or  thing  done 
under  the  Copyright  Law  may  plead  the  general  issue  and  give 
the  special  matter  in  evidence.^^  In  an  action  on  an  indebted- 
ness the  defendant,  under  the  general  denial,  may  prove  that  he 
was  never  indebted  at  all,  or  that  he  owes  less  than  is  claimed, 
or  that  services  were  rendered  as  a  gratuity,  in  whole  or  in  part,  or 
that  plaintiff  had  himself  fixed  a  less  price  for  his  services  than 
he  claims  to  recover.^  A  denial  of  indebtedness  alleged  in  the 
complaint  is  held  available  as  equivalent  to  plea  of  nil  debet.^ 
Defendant  can  not  prove  an  eviction  on  a  claim  for  rent  in 
arrear,  under  the  plea  nil  debet,  or  general  denial.  And  conse- 
quently an  eviction  must  be  set  up  in  the  answer.^  In  Califor- 
nia the  defense  of  payment  is  admissible  under  the  general 
denial  of  indebtedness,^  but  in  most  of  the  states  payment  is 
considered  new  matter  which  must  be  specially  pleaded.* 

§  3189.  When  general  denial  is  allowable.  A  defendant 
after  specifically  admitting  some  of  the  allegations  may  make 

i»  People  V.  Otto,  77  Cal.  45;  but  compare  Lamberton  v.  Shannon, 
13  Wash.  St.  404. 
» Beatty  v.  Swarthout,  32  Barb.  293. 

21  U.  S.  R.  S.,  ed.  1875,  S  4969. 

22  Schermerhom  v.  Van  AUen,  18  Barb.  29;  Andrews  v.  Bond, 
16  Id.  633. 

2S  Simmons  v.  Slsson,  26  N.  Y.  264;  see  8  3175,  ante;  Swanholm  v. 
Reeser,  2  Idaho,  1167. 

24  Piercy  v.  Sabin,  10  Oal.  30;  overruling  McLaren  v.  Spaulding, 
2  Id.  510. 

2BFrlsch  V.  Calor,  21  Cal.  71;  Falrchlld  v.  Amsbaugh.  22  Id.  572: 
Wetmore  v.  San  Francisco,  44  Id.  294;  Davanay  v.  Eggenhoff.  43  Id. 
395;  Brown  v.  Orr,  29  id.  120;  Brooks  v.  Chilton,  6  id.  640:  Staab  v. 
Jaramlllo,  1  West  Coast  Rep.  57. 

2«Hubler  v.  PuUen,  9  Ind.  273;  68  Am.  Dec.  620;  Baker  v.  Klstler. 
18  Id.  68;  Stevens  v.  Thompson,  5  Kan.  305;  Clark  v.  Spencer,  14 
id,  898;  19  Am.  Rep.  96:  McKyring  v.  BuU,  16  N.  Y.  297:  Texler  v. 
Gonln,  5  Duer,  389;  Seward  v.  Torrence,  5  N.  Y.  Sup.  Ct.  323; 
Bdson  V.  Dillaye,  8  How.  Pr.  273;  Morrill  v.  Irving  Fire  Ins.  Co., 
33  N.  Y.  429;  88  Am.  Dec.  396;  Martin  v.  Pugh.  2.'^  Wis.  ^1»4; 
PhillipB  V.  Jarvis,  19  id.  204;  Knapp  v.  Rnnal8»  37  id.  135:  see  d  3304. 
post* 
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a  general  denial  as  to  the  rest,^  or  as  to  all  within  certain 
specified  folios-^  Where  the  facts  alleged  were  presumptively 
within  the  defendant's  knowledge,  he  must  admit  or  deny  posi- 
tively, unless  there  be  something  special  in  the  circumstances 
of  the  case.^  So  held  in  action  for  assault.*^  So  of  bond  exe- 
cuted by  defendant  as  surety .^^  So  in  contract,  where  com- 
plaint specifically  alleges  contract.^  So  in  defendant  causing 
process  to  iss'ue.^  So  of  fact  admitted  by  original  defendant.*^ 
So  of  goods  sold  and  delivered  to  partner.^ 

I  3190.  General  denial  aa  to  part  of  a  pleading. 

Form  No,  685, 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  he  denies  each  and  every  allegation  contained  in  the 

paragraphs  numbered and y  on  folios 

and of  plaintiff's  complaint. 

f  8191.  Part  denial.  Where  the  cause  of  action  is  divisible, 
or  where  several  causes  of  action  are  stated,  defendant  in  his 
answer  may  deny  part  or  some  or  one  of  the  causes  of  action, 
and  leave  the  residue  unanswered.^  But  the  effect  of  partial  de- 
nial will  be  limited  to  the  precise  ground  covered.*^ 

27Parshall  v.  Tilloii,  13  How.  Pr.  7;  Blaisdell  v.  Raymond,  6 
Abb.  Pr.  148;  Smith  v.  WeUs,  20  How.  Pr.  158. 

asGassett  v.  Crocker,  9  Abb.  Pr.  39;  Blake  v.  Eldred,  18  How. 
Pr.  240. 

29  Yassault  v.  Aastln,  32  Oal.  597;  Humphreys  v.  McCall,  9  Id.  59; 
Brown  v.  Scott,  25  Id.  105;  Shearman  v.  New  York  Cent.  Mills,  1 
Abb.  Pr.  187;  Thome  v.  New  York  Cent.  Mills  Co.,  10  How.  Pr. 
19;  Lewis  v.  Acker,  11  id.«163;  Edwards  v.  Lent,  8  id.  28;  Fales  v. 
Hicks,  12  id.  153;  Slater  v.  MaxweU,  6  WaU.  208. 

so  Richardson  v.  Wilson,  4  Sandf.  708. 

81  Hance  v.  Remming,  1  Oode  R.  (N.  S.)  204. 

82  Ord  V.  Steamer  Uncle  Sam,  13  Cal.  369. 
88  Lawrence  v.  Derby,  15  Abb.  Pr.  346. 

84  Forbes  v.  Waller,  25  N.  Y.  430. 

85  Chapman  v.  Palmer,  12  How.  Pr.  38. 

86  Gal.  Code  Civ.  Vto.,  %  441;  Smith  v.  Shufelt,  3  Oode  R.  175; 
Tracy  v.  Humphrey,  id.  190;  Willis  v.  Taggard,  6  How.  Pr.  433; 
Genesee  Mut.  Ins.  Oo.  v.  Mosmihen,  5  id.  322;  Ix>ng worthy  v. 
Knapp,  4  Abb.  Pr.  115;  Otis  v.  Ross,  8  How.  Pr.  198.  In  answering 
a  complaint  which  contains  several  causes  of  action,  and  such 
answer  contains  several  defenses,  each  defense  pleaded  should 
refer  to  the  cause  of  action  which  it  is  intended  to  answer.  Oreg. 
Oode,  fi  73;  Hindman  v.  Bdgar,  24  Oreg.  581. 

87  San  Francisco  Gas  Go.  v.  San  Francisco,  9  Oal.  453;  Anable 
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S  3198.  Gen«rAl  d«iial  of  oba  of  Mveral  cavM*  of  actioii. 

Form  No.  686, 

[Title.] 
The  defendant  answers  to  the  first  cause  of  action  contained 
in  the  complaint  herein^  and  denies  each  and  every  allegation  in 
the  complaint  respecting  the  same. 

I  3193.  Denial  by  articles. 

Form  No.  687. 

[Title.] 
The  defendant  answers  to  the  complaint^  and  denies  each  and 
every  fJlegation  contained  in  the   [third  and  fifth]   articles 
thereof. 

§  3194.  Effect  and  form  of.  Where  the  defendant  relies  on  a 
state  of  facts  single  and  indivisible,  it  is  not  necessary  to  sepa- 
rately and  distinctly  state  and  number  each  mitigating  circum- 
stance.^ If  the  pleadings  are  under  oath,  and  the  replications 
in  response  to  a  material  averment  of  the  answer  undertake 
to  deny,  by  saying  *^  it  is  not  true,"  etc.,  the  replication  is  evasive, 
and  does  not  specifically  deny  the  averment.*®  And  only  such 
allegations  should  be  denied  as  defendant  intends  to  controvert.*^ 
A  denial  can  not  be  made  by  implication.*^  Each  proposition 
should  be  separately  denied.*^  Nor  should  two  or  more  grounds 
of  defense  be  stated,  when  one  of  them  would  be  aa  effectual  in 
law  as  all  of  them.**  Such  denials  would  be  bad  for  duplicity, 
which  must  be  avoided.**  A  specific  denial  of  one  or  more 
allegations  is  held  to  be  an  admission  of  all  others  well  pleaded.** 

V.  Conklln,  25  N.  Y.  470;  affirming  S.  C,  16  Abb.  Pr.  286;  FalrchUd 
V.  HuBhmore,  8  Bosw.  689.  Partial  detecses  must  be  pleaded  as 
such.    McDanlel  v.  Pressler,  3  Wash.  St.  636. 

38  Klnyon  v.  Palmer,  20  Iowa,  138. 

39  Verzan  v.  McGregor,  23  Oal.  339. 

40  Newell  v.  Doty,  33  N.  Y.  83. 

41  West  V.  American  Ex.  Bank,  44  Barb.  175. 

42Cal.   Code  Civ.  Pro.,   §  337;  More  v.   Del  Valle,  28  Cal.   170; 
Fitch  V.  Bunch,  30  Id.  208. 
48  Lord  V.  Tyler,  14  Pick.  164. 

44  Hooper  v.  Jellison,  22  Pick.  250;  Gahoon  v.  Bank  of  Utloa,  7 
N.  Y.  486. 

45  De  Ho  V.  Cordes,  4  Cal.  117;  Caulfteld  v.  Saunders,  17  Id.  569; 
Whitlock  V.  McKechnle.  1  Bosw.  427;  Pardee  v.  Schenck,  11  How. 
Pr.  500;  Archer  v.  Boudinet,  1  CJode  R.  (N.  S.)  372;  Corwin  v.  Coi^ 
win,  9  Barb.  219;  Rellly  v.  Cook,  22  How.  Pr.  93;  13  Abbw  Pr.  265; 
see  Walrod  v.  Bennett,  6  Barb.  144;  Harbeck  v.  Craft,  4  Dner,  122L 
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Denials  of  several  allegations  are  but  one  def^isa^  A  special 
traverse^  as  originally  devised  and  used,  was  simply  a  mode  by 
which  the  pleader  in  the  inducement  spread  his  own  right  or 
title  upon  the  record,  adding  to  this  implied  denial  of  the 
opposing  claim  a  direct  denial  under  the  absque  hoc.*'^  The  in- 
ducement in  such  a  traverse  must  on  its  face  give  the  pleader 
a  good  right  or  title,  or  the  whole  plea  is  bad.*^  Each  denial 
of  an  answer  must  be  regarded  as  applying  to  the  specific  alle- 
gation it  purports  to  answer,  and  not  as  forming  a  part  of 
an  answer  to  some  other  specific  and  entirely  independent  alle- 
gation.^^ A  denial  in  an  answer  should  by  its  words  so  de- 
scribe the  allegations  of  the  complaint  which  the  pleader  intends 
to  controvert  that  any  person  of  intelligence  can  identify  them.^ 

1 3104a.  Denials  — -  form  and  sufficiency —  continued.  Where  an 
answer  to  a  complaint  raises  material  issues  upon  the  matters  al* 
leged  therein,  the  answer  is  not  demurrable  for  want  of  sufficient 
facts.^^  And  although  an  answer  may  be  defective,  if  it  can 
be  gathered  therefrom  that  an  issue  is  tendered  by  the  pleading 
upon  a  material  matter,  it  is  error  to  render  judgment  on  the 
pleadings  in  favor  of  the  plaintiff.^  The  denial  of  an  allega- 
tion need  not  be  absolute  nor  in  any  particular  form.^  Any 
.allegation  in  an  answer  which,  if  found  to  be  true,  necessarily 
shows  that  the  allegation  of  the  complaint  as  to  the  same 
matter  is  untrue  is  a  good  traverse,  and  sufficient  as  a  denial.'^ 
But  it  is  a  rule  of  Code  pleading  that  denials  must  be  specific, 
and  that  it  must  clearly  and  imequivocally  appear  what  the 
pleader  intends  to  deny.**  It  is  held  good  pleading  to  deny 
wholly  the  wrong  with  which  one  is  charged,  putting  the  party 
alleging  it  to  the  proof,  relying  upon  his  inability  to  make  any 

46  Otis  V.  Ross,  8  How.  Pr.  193. 

47  Fox  -  Nathans,  3d  Conn.  348 

48  Id. 

40  RacoulUat  y.  Rene,  32  Oal.  4G0. 

ooMattlson  v.  Smith,  19  Abb.  Pr.  288. 

n  Bennett  v.  Tacoma,  etc.,  Water  Co.,  3  Wash.  St  837;  §  8176^  anti. 

(n  Rourk  v.  MiUer,  3  Wash.  St.  73. 

68  Gee  V.  Culver,  12  Greg.  228. 

MBurris  y.  People's  Ditch  C^,  104  Oal.  248;  and  see  ChurchUl 
V.  Baumann,  95  id.  541. 

B6  Denver,  etc.,  Construction  Oo.  y.  Stout,  8  (M.  81;  and  see 
Power  V.  Gum,  6  Mont  5. 
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proofs  or  proof  of  the  whole  wrong.^    A  stipulation  by  the 
parties  may  take  the  place  of  denials  in  an  answer.^^ 

I  3194b.  Defective  denials.  An  answer  filed  six  months  after 
filing  a  complaint,  which  simply  denies  that  the  plaintiffs  are 
then  the  owners  and  in  actual  possession  of  the  premises  claimed, 
is  a  yirtual  confession  of  the  complaint,  and  is  not  a  denial.™ 
Where  an  answer  does  not  deny  any  of  the  facts  upon  which 
the  plaintiff's  claim  for  a  li^i  is  based,  but  denies  indebtedness 
to  the  plaintiff,  and  that  the  plaintiff  had  any  lien,  the  denials 
are  to  be  deemed  conclusions  of  law,  and  no  issues  of  fact  are 
raised  by  the  pleadings.^  So,  a  denial  in  a  pleading  of  *^  legal 
notice  •  •  so  as  in  any  way  to  affect  ♦  ♦  the  title  de- 
rived,''  etc.,  does  not  put  in  issue  the  allegation  of  notice  in  the 
pleading  answered.^  So,  an  answer  which  states  that  it  '^  does 
not  deny  or  admit "  the  allegations  of  the  plaintiff's  complaint 
does  not  constitute  ^^  a  general  or  specific  denial,"  and  is>  there- 
fore>  insufficient  under  section  185,  Washington  Code  of  Pro- 
cedure.^^ So,  as  a  general  rule,  where  an  answer  does  not  deny 
the  facts  stated  in  a  paragraph  of  the  complaint^  but  contax>- 
verts  the  conclusions  drawn  by  the  pleader  from  the  facts  stated, 
the  answer  does  not  traverse  any  material  fact.^  But  where  an 
answer  is  defective  in  its  denials,  if  a  trial  is  had  in  all  respects, 
and  evidence  taken  as  though  it  properly  raised  an  issue,  without 
any  objection  in  the  court  below  to  the  defective  denials^  the 
plaintiff  can  not  object  upon  an  appeal  taken  by  him  that  the 
answer  raised  no  issue.^  And  imperfect  and  defective  denials, 
if  acted  upon  as  sufficient  at  a  trial,  are  in  no  sense  admissions 
of  the  allegations  of  a  pleading  which  are  attempted  to  be 
denied.** 

66  Little  Pittslmrg,  etc.,  Biin.  Ck>.  v.  Mininir  Oo.,  11  CoL  228. 

67  Alta  Silver  Min.  Co.  v.  Mining  Go.,  78  Oal.  629,  in  which  case 
an  instance  is  given. 

68  Leggatt  V.  Stewart,  5  Mont  107. 
69MaTlgan  V.  English,  0  Mont  113. 
so  Seaman  v.  Hax,  14  Ool.  586. 

61  Lake  v.  Steinbach,  6  Wash.  St  658. 

62  Id.;  and  see  §  3175,  ant€> 

68  Klopper  V.  I^vy,  98  Oal.  526;  and  see  %  8187,  amti*  A  defeetlTe 
answer  may  be  aided  by  the  proof.  Johnson  v.  Bailey,  17  OoL  59; 
Or  it  may  be  cured  by  the  plaintilTs  reply.  James  v.  MePhee^  9 
id.  486. 

64  Loftns  V.  Fischer,  106  Gal.  6ia 
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I  8195.  Dtnial  of  the  agreament  aUaged. 

Form  No.  688. 

[Title.] 
The  defendant  answero  to  the  plaintiffB  complaint: 
That  he  denies  that  he  contracted  or  agreed  with  the  said 

plaintiff  in  manner  or  form  as  alleged  in  the  complaint,  or  in  any 

manner  or  f  orm^  or  at  all. 

9  8106.  Another  form. 

Form  No.  689. 

[Title.] 

The  defendant  answers  the  complaint,  and  denies:. 

That  he  oyer  promised  [or  warranted  or  coTenanted]  aa  al- 
lied in  the  complaint  [or  that  he  ever  made  the  agreement 
mentioned  in  the  complaint>  or  any  agreement,  at  any  time  or 
place.] 

I  8107.  Another  form. 

Form  No.  690. 

[Title.] 
The  defendant  answers  to  the  plaintiff's  complaint: 
I.  That  he  did  not  make  with  said  plaintiff  the  said  agreement 
by  the  said  plaintiff  set  forth  and  alleged  in  his  said  complaint, 
and  denies  each  and  CYery  allegation  in  said  complaint  in  regard 
thereto. 

I  8108.  Controverting  conditions  preoedent. 

Form  No.  691. 

[Title.] 
The  defendant  answers  the  complaint,  and  denies: 
That  the  plaintiff  did  perform  the  conditions  precedent  to 
said  [contract]  on  his  part  to  be  performed  or  any  one  of  them, 
or  at  all,  or  that  he  made  any  deposit  or  tender,  or  [state. what, 
as  in  contract  required]. 

%  8100.  Conditions  precedent  —  exoose  for  nonperformance. 
Objections  that  conditions  have  not  been  performed  must  be 
specially  set  up.*  Where  performance  is  prevented  by  the  act 
of  the  plaintiff,  excnse  for  nonperformance  should  be  set  out 
in  the  answer.** 

» People  T.  Jackson,  24  Cal.  032;  Happe  v.   Stout,  2  Id.  460; 
Sodirers  t.  Cody,  8  id.  324. 
«  Garrey  v.  Fowlw,  4  Sandf .  065;  Grist  t.  Armour,  84  Barb.  87a 


§§  3200-B203  DBFBKSBS  TO  THE  AOTIOK.  ^^^ 

I  3900.  DeniAl  of  dead. 

Form  No.  dp^. 

[TiTLB.] 

The  defendant  asiswers  the  complaint^  and  denies: 

That  the  deed  mentioned  therein  is  his  deed^  or  that  the 

defendant  did  not  execute  such  deed  to  plaintiff  as  alleged,  or 

that  the  defendant  did  convey  to  the  plaintiff  the  possession 

[or  equity  of  redemption]  in  said  premises  as  alleged,  or  at  all. 

9  8201.  On  information  and  belief.  An  allegation  in  an 
answer  by  an  administrator  that  the  defendant  ^^ayeirs,  on  in- 
formation and  belief,  that  no  such  deed  or  deeds  were  ever  exe- 
cuted/' is  a  sufficient  denial  of  the  averment  in  the  complaint 
that  defendant's  intestate  executed  and  delivered  the  particular 
deeds  referred  to.*^  The  intent  of  the  statute  is  fully  carried 
out  by  excluding  parol  testimony  to  contradict  a  deed;  but 
where  parties  admit  the  real  facts  of  the  transaction  in  their 
pleadings,  these  admissions  are  to  be  taken  as  modifications  of 
the  instrument.^ . 

9  8202.  Denial  of  conditional  delivery. 

Form  No.  693, 

[TiTLB.] 

The  defendant  answers  to  the  complaint,  and  denies: 
That  the  said  promissory  note  [or  deed]  was  executed  or  deliv- 
ered by  the  plaintiff,  on  the  condition  and  understanding  alleged, 
but  avers  that  it  was  delivered  by  him  absolutely  and  without 
condition. 

9  3203.  Denial  of  demand. 

Form  No.  694, 

[TiTLB.] 
The  defendant  answers  to  the  complaint,  and  denies: 
That  the  plaintiff  demanded  the  proceeds  of  the  goods  therein 
mentioned  before  the  commencement  of  this  action. 

VI  Thompson  v.  Lynch,  29  Gal.  188;  Roussin  v.  Stewart,  3S  id.  208; 
Jones  V.  City  of  Petaluma,  36  id.  230.  That  defendant  may  deny 
on  InformatloDi  and  belief  in  the  New  York  practice,  see  Sackett 
V.  Havens,  7  Abb.  Pr.  371,  note;  Davis  v.  Potter,  4  How.  Pr.  155; 
Dunham  v.  Gates,  Hoffm.  Gh.  185;  Macauley  v.  Bromell,  14  Abb. 
N.  O.  316;  67  How.  Pr.  252;  Wilson  v.  Doran,  110  N.  Y.  101;  but 
in  Therasson  v.  McSpedon,  2  Hilt  1,  a  denial  upon  information  and 
belief  was  held  not  sufficient.  See,  also,  Hackett  v.  Richards,  S 
B.  D.  Smith,  13;  Swlnbum  v.  Stockwell,  58  How.  Pr.  812. 

«8  Lee  V.  Bvans,  8  Gal.  424. 


587  VOBKS  OF  DENIALS  IK  AK8WBIL      §§  3204-3208 

I  8204.  Ck>]itract»dAte.  In  an  action  of  contract^  the  de- 
fense that  no  demand  was  made  before  the  commencement  of  the 
suit  can  not  be  tsken  advantage  of,  unless  pleaded  in  the* 
answer.^  A  denial  that  the  demand  was  made  on  a  certain  day, 
as  alleged,  is  a  denial  that  the  demand  was  made  on  the  par- 
ticular day  stated  in  the  complaint,  when  the  statement  of  the 
demand  is  not  qualified  as  to  the  manner  of  its  being  made.^ 

9  8206.  D«iiilal  of  falsity. 

Form  No.  695. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  denies: 
That  the  representations  allefged  to  have  been  made  by  the 
defendant  to  the  plaintiff  were  false;  but  on  the  contrary  thereof, 
avers  that  said  representations  and  each  of  them  were  and  are 
true. 

9  3206.  Denial  of  fraud. 

Form  No.  6g6. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  denies: 
Tliat  he  made  the  said  representations  in  manner  and  form 

as  the  same  are  in  the  said  complaint  allied,  or  otherwise,  or 

at  all. 

9  8207.  Denial  of  fraud.  Defendant  may  deny  fraud  in  a 
transaction  which  is  actually  tainted  by  it;  for  what  constitutes 
fraud,  particularly  fraud  in  law,  is  often  a  matter  of  much  diver- 
sity of  opinion.  But  a  general  denial  of  fraud  in  answer  to  a 
bill  of  discovery  is  not  enough;  he,  therefore,  must  answer  to 
every  material  allegation.^ 

9  8208.  The  same  —  another  form. 

Form  No.  697. 

[Title.] 

The  defendant  answers  to  the  plaintiff^s  complaint,  and 
denies: 

That  he  [obtained  the  said  deed  from  the  plaintiff]  by  fraud, 
and  misrepresentation,  in  manner  and  form  as  the  said  plaintiff 
hath  in  his  said  complaint  alleged,  or  by  any  fraud  or  misrepre^ 
sentation  whatever. 

«  Rabsuhl  v.  Lack,  35  Mo.  Sie. 
70  Hoopes  V.  Meyer,  1  Nev.  433. 
Ti  Pettit  V.  Chandler,  8  Wend.  618;  1  Paige,  427;  see  %  3209,  post. 


§§  3209-3213  DBFENSB8  TO  THE  ACTION.  588 

I  8209.  When  insuAclMit.  Such  a  general  denial  of  fraud 
as  the  above  is  not  enough  where  facts  are  alleged  in  the  com- 
plaint from  which  the  courf  may  infer  fraud.  In  such  case  the 
specific  acts  and  representations  alleged  in  the  complaint  must 
be  each  denied.''^ 

I  8210.  Special  denial  of  part  performance. 

Form  No.  6q8. 

[Title.] 

The  defendant  answers  to  the  complaint,  and  denies: 

I.  That  he  put  plaintiff  into  or  consented  to  plaintiff's  taking 
possession  of  the  said  premises,^  under  and  in  part  execution  of 
the  said  pretended  sale  and  contract  of  the  said  premises^  as 
charged  in  said  complaint,  or  at  all. 

II.  The  defendant  avers  that  the  said ,  of  his 

own  wrong,  and  without  the  license  and  against  the  consent 
of  said  defendant^  entered  into  said  premises,  and  occupied  and 
improved  the  same. 

§  3211.  Denial  of  partnership. 

Form  No.  (Jpp. 

[Title.] 

The  defendant,  answering  the  complaint,  denies: 

That  the  said  [naming  them]  were  partners  as  alleged  [or 

that  the  said  A.  B.  was  a  partner  with  the  said  [naming  them] 

as  assigned]. 

I  8212.  Denial  of  representationa. 

Form  No.  700, 

[Title.] 

The  defendant,  answering  the  complaint,  denies: 
That  he  made  the  representations  alleged,  or  any  or  either 
of  them. 

9  3213.  Denial  of  sale. 

Form  No.  701. 

[Title.] 

The  defendant,  answering  the  complaint^  denies  that  he  sold 
the to  the  plaintiff. 

7i  Litchfield  v.  PeltoD,  6  Barb.  187;  Dykera  v.  Woodard,  7  How. 
Pr.  313;  Churchill  t.  Bennett,  8  Id.  300. 


589  F0BM8  OF  DEKIALS  IN  AKSWSB.        §§  3^14-3217 

m 

I  8214L  D«iiilal  of  a  trust. 

form  No.  702. 

[Title.] 
The  8aid  defendant  answers  to  the  complaint  of  plaintiff: 

And  denies  that  he  received  the  said ^  in  said 

complaint  mentioned^  for  the  purposes  and  on  the  trusts  afore- 
said, or  any  of  them,  or  in  trust  at  all,  in  manner  alleged  in 
said  complaint,  or  in  any  manner. 

9  3215.  Another  form. 

Form  No,  703, 

[Title.] 
The  defendant  answers  to  the  complaint  of  plaintiff: 
J.  That  the  said  plaintiff  did  not  deliver,  and  the  said  defend- 
ant did  not  receive,  the  said  [describe  what]  in  the  said  com- 
plaint mentioned,  upon  the  trust  and  confidence  therein  alleged. 
II.  The  said  defendant  avers  that  he  received  the  same  as 
and  for  his  own  property,  absolutely,  and  without  any  trust 
thereto  attached. 

9  8216.  Denial  on  information  and  belief. 

Form  No.  704. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  according  to  his  information  and  belief,  he  denies  gen- 
erally and  specifically  each  and  every  allegation  in  the  plain- 
tiff's complaint  contained. 

I  3217.  Beli^.  Belief,  as  used  in  the  statute,  is  to  be  taken 
in  its  ordinary  sense,  and  means  the  actual  conclusion  of  the 
defendant  drawn  from  information.'^  Belief  may  be  founded 
on  the  statement  of  others,  not  competent  witnesses,  and  not 
under  oath.''^*  Yet  if  he  has  formed  a  belief  from  this  source, 
he  must  state  it.  He  can  not  be  the  judge  as  to  whether  his 
information  is  legal  testimony.*"^  If  the  defendant  is  presumed 
to  have  knowledge  of  the  matters  alleged  in  the  complaint,  he 
must,  by  a  proper  statement  of  facts  and  circumstances,  over- 
come the  presumption  of  knowledge  on  his  part,  which  being 
done,  his  answer  on  information  and  belief  would  be  deemed 
all  the  law  required.''® 

TS  Humphreys  v.  McCall,  9  Gal.  50;  70  Am.  Dec.  621. 

T4ld. 

75  Id. 

76  Brown  V.  Scott  25  C&l.  194;  Vassault  v.  Austin,  32  Id.  eOft. 
Where  the  alleged  fact  jsi,  from  Its  nature,  presumptively  within 


§§  3218-3220  DBFBN8B8  TO  THB  ACTION,  590 

I  8218.  Damage.  A  denial  upon  information  aad  belief  that 
the  plaintiff  suffered  and  sustained  damages  in  the  amount  of 
twenty-live  thousand  dollars,  and  an  averment  upon  infcnma- 
tion  and  belief  that  the  plaintiff  has  not  sustained  any  damage 
or  damages  whatsoever  to  exceed  the  sum  of  two  thousand  five 
hundred  dollars,  which  sum,  and  none  other,  is  admitted  by 
defendant  as  the  damages  suff^ed,  with  an  offer  to  pay  the 
same,  the  pleadings  not  being  verified,  was  not  considered  a 
model  answer  for  imitation;'^''  it  being  the  employment  of  nega- 
tive averments  instead  of  denials.  But  in  Hill  v.  Smith,  27 
Cal.  476,  an  answer  of  this  character  was  upheld,  upon  the 
principle  that  the  mere  form  of  a  denial  is  not  material,  pro- 
vided it  directly  traverse  the  allegation  which  it  is  intended 
to  meet.  A  denial  of  the  full  amount  claimed,  and  admission 
of  a  certain  amount  to  be  due,  and  a  tender  of  that  amount,  all 
properly  go  to  constitute  one  defense.*™ 

§  3219.  Judgment.  If  the  complaint  aver  the  recovery  of  a 
judgment  against  one  of  several  defendants,  the  court  in  which 
it  was  recovered,  and  the  date  and  amount  of  the  same,  the 
defendants,  in  their  answer,  may  deny  the  same  upon  informa- 
tion and  belief.^ 

§  8220.  BecoUectlon  and  belief.  Where  the  plaintiff,  in  his 
bill,  directly  charged  upon  the  defendant  that  he  had  made 
and  entered  into  a  certain  agreement,  a  simple  denial  by  the 

the  personal  knowledge  of  the  defendant,  he  can  not  be  permitted 
to  answer  on  information  and  belief,  but  must  answer  io  the  form 
positive.  Loveland  v.  Garner,  74  Cal.  298;  Gribble  v.  Columbus 
Brewing  Co.,  100  id.  67.  This  rule  does  not,  however,  ai^ly  to  the 
denial  of  the  sufficiency  of  a  recorded  claim  of  Hen.  Hagman  v. 
Williams,  88  Cal.  146;  compare  Muleahy  v.  Buckley,  100  id.  484. 
Denials  in  the  answer,  ui>on  information  and  belief,  are  not  such 
denials  as  will  serve  as  the  basis  of  a  motion  to  dissolve  a  tempo- 
rary restraining  order  on  the  grround  that  the  equities  of  a  bill  are 
fully  denied  by  the  answer.  Porter  v.  Jennings,  80  Cal.  440.  When 
the  defendant  is  a  corporation,  It  can  not  place  its  denials  upon  th^ 
ground  of  want  of  Information  and  belief,  if  the  matters  denied 
are  presumptively  within  the  knowledge  of  any  of  its  officers,  even 
though  the  officer  verifying  the  answer  was  himself  without  any 
information  or  belief  upon  the  subject.  Sloane  v.  Railway  Co., 
Ill  Cal.  668. 

TTOhamon  v.  San  Francisco,  Cal  Sup.  Ct.,  July  Term,  1869l 

wSnencer  v.  Tooker,  12  Abb.  Pr.  354. 

70  Vassault  v.  Austin,  32  Cal.  597. 


691  FORMS  OF  DENIALS  IK  ANSWER.        §§  3221-3223 

defendant  in  his  answer^  '^according  to  his  lecollection  and 
belief/'  is  insufficient^  and  must  be  treated  as  a  mere  evasion.^^ 

9  3221.  Upon  inforxnation  and  belief.  Where  the  denials  are 
"upon  his  information  and  belief/'  instead  of  the  statutory 
language,  "according  to  his  information  and  belief/'  it  may 
well  be  doubted  whether  the  former  mode  of  denial  does  not 
allow' a  little  wider  field  for  evasion,  but  it  has  been  widely 
adopted  by  pleaders,  and  it  is  now  settled  that  it  is  sufficient.^^ 

9  3222.  Denial  of  knowledge  sufficient  to  form  a  beli^. 

Form  No.  705. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  he  has  no  knowledge,  information,  or  belief  sufficient 
to  enable  him  to  answer  any  or  either  of  the  allegations  in  said 
complaint  contained,  and,  therefore,  he  denies  each  and  every  of 
said  allegations.  [Or  if  confined  to  one  allegation,  after  the 
word  "answer"  proceed]  the  allegation  that  [set  out  ^he  alle- 
gation, or  refer  to  it  so  as  to  clearly  identify  it] ;  and,  therefore, 
denies  the  same. 

9  8228.  Form  of  denial,  when  sufficient  —  allegation  of 
Ignorance.  A  mere  allegation  of  ignorance  of  the  facts  alleged 
will  be  insufficient  to  raise  an  issue,  and  the  facts  so  attempted 
to  be  controverted  will  be  held  admitted.^  Under  the  former 
practice  in  California  the  defendant  was  not  allowed  to  deny 
for  want  of  information  or  belief,  but  now  he  may.**  He  must 
answer  positively,  or  state  how  it  is  that  he  is  without  knowledge 
of  such  facts.®*     The  duty  of  acquiring  the  requisite  knowledge 

aoHarr  Oh.  Pr.  181,  182;  Ck)op.  Eq.  PI.  341;  Taylor  v.  Luther, 
2  Sumn.  228. 

n  Vassault  v.  Austin,  32  Cal.  606;  Boussin  v.  Stewart,  83  Id.  211; 
Jones  V.  City  of  Petalnma,  36  id.  230;  Kirstein  v.  Madden,  38  id. 
158;  Bee  First  Nat.  Banlt  v.  Slattery,  38  N.  Y.  Supp.  869. 

83  Wood  V.  Staniels,  3  Oode  R.  152;  Elton  v.  Markham,  20  Barb. 
843;  Sayre  v.  Gushing,  7  Abb.  Pr.  371.  In  what  cases  a  party  may 
deny  the  allegation  of  a  pleading  from  want  of  sufficient  knowl- 
edge or  information  to  form  a  belief,  see  Lewis  v.  Acker,  11  How. 
Pr.  163;  NlcoU  v.  Haas,  30  N.  Y.  Supp.  205;  Rosentile  v.  Van  Cott, 
89  id.  53. 

M  OaL  Code  Civ.  Pro.,  §  437. 

MVassault  v.  Austin,  32  Cal.  597;  Brown  v.  Scott,  25  id.  189; 
Richardson  v.  Wilton,  4  Sandf.  708;  Shearman  v.  New  York  Cent. 
Mills,  1  Abb.  Pr.  187;  Fales  v.  Hick.  12  How.  Pr.  158. 


§  3224  DBFBKSES  TO  THE  ACTION.  ^^^ 

or  information  is  imposed  by  statute  on  the  defendant^  to. 
enable  him  to  answer  in  the  proper  form.^  A  denial  as  to  a 
material  allegation,  or  ^s  to  all  tiie  allegations  of  a  complaint, 
of  any  knowledge  or  information  sufficient  to  form  a  belief, 
forms  a  complete  issue.®®  It  is  not  necessary  to  add,  "and 
therefore  denies,"  *''  unless  it  be  acts  of  the  defendant  which 
are  charged  in  the  complaint.® 

I  3224.  IzurafELdent  forms.  A  denial  of  knowledge  merely  is 
not  sufficient.  If  not  positive,  the  denial  must  be  of  knowledge 
or  information  sufficient.®*  That  defendant  "does  not  know 
of  his  information  or  otherwise; "  •^  or  that  defendant  "  is  not 
informed,  and  can  not  state; "®^  or  "that  defendant  has  no 

86  San  Francisco  Gas  Co.  y.  San  Francisco,  9  Gal.  453;  Fish  t. 
Redington,  31  id.  185;  Hance  t.  Remming,  1  Gode  R.  (N.  S.)  204; 
Mott  V.  Burnett,  2  E.  D.  Smith,  50. 

MNew  York  Code,  ed.  1877,  §  500;  Hutchings  v.  Moore,  4  Met 
(Ky.)  110;  Chadwlck  v.  Booth,  22  How.  Pr.  23;  Union  Bank  v.  Mott 
13  Abb.  Pr.  24t7;  Caswell  v.  BushneU,  14  Barb.  303;  Sherman  ▼. 
Bushnell,  9  How.  Pr.  171;  Duncan  v.  Lawrence,  3  Bosw.  103; 
Metropolitan  Bank  y.  Lord,  4  Duer,  630;  Townsend  v.  Piatt  3  Abb. 
Pr.  325;  Robert  Oere  Bank  v.  Inman,  51  Hun,  97;  Roby  y.  Hallock. 
5  Abb.  N.  C.  86;  Flood  y.  Reynolds,  13  How.  Pr.  112;  King  v.  Ray. 
11  Paige  Ch.  236;  Leach  v.  Boynton.  3  Abb.  Pr.  3;  Wesson  y.  Judd, 
1  id.  254;  Temple  y.  Murray.  6  How.  Pr.  328;  Wales  y.  Ghamblln, 
19  Mo.  500;  Ames  y.  St  Paul  &  P.  R.  R.  Oo..  1^2  Minn.  412;  Rot^ 
y.  Hallock,  55  How.  Pr.  412;  Kitchen  y.  Wilson,  3D  N.  C.  192; 
McPhail  y.  Hyatt  29  Iowa,  137;  TreadweU  y.  Commissioners,  11 
Ohio  St.  183;  McKenzie  y.  Washington  Life  Ins.  Co.,  2  Disney. 
223;  Jackson  Sharp  Co.  y.  Holland,  14  Fla,  384;  Maclay  y.  Sands, 
94  U.  S.  586;  Wilson  y.  Allen,  11  Greg.  154;  Colbum  y.  Barrett,  21 
id.  27;  Read  y.  Buffum,  79  Gal.  77;  People  y.  Swift  96  Id.  165; 
Cumins  y.  Lawrence  County,  2  S.  Dak.  452;  affirming  S.  C.,  1  id. 
158;  National  Bank  y.  Meerwaldt  8  Wash.  St.  631.  In  Montana 
procedure,  a  denial  in  a  pleading  that,  as  to  a  fact  alleged,  the 
pleader  "  has  no  knowledge  or  information  sufficient  to  form  a  belief 
and,  therefore,  den}es  the  same,"  is  insufficient  to  present  an  issue. 
RoBSiter  y.  Loeber,  18  Mont  372;  State  y.  Water  Co..  id.  199. 

87  Flood  y.  Reynolds,  13  How.  Pr.  112;  Sackett  y.  Hayens,  7  Abb. 
Pr.  371,  note;  Morris  y.  Parker,  3  Johns.  Gh.  297.  • 

88  Sloan  y.  Little,  3  Paige  Ch.  103;  but  see  Gal.  Code  Cly.  Pro., 
i  437,  which  says  he  may  place  his  denial  on  that  ground. 

89  Edwards  y.  Lent,  8  How.  Pr.  28;  Ketcham  y.  Zerega,  1  B.  D. 
Smith,  553;  People  y.  McCumber,  15  How.  Pr.  189;  see,  also,  James 
V,  McPhee,  9  Col.  486;  Haney  y.  People,  12  id.  345;  Jones  v.  Perot 
19  id.  141. 

•0  Sayre  v.  Gushing,  7  Abb.  Pr.  371. 
•1  Elton  y.  Markham,  20  Barb.  348. 
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knowledge/'  or  '^  that  defendant  is  ignorant  whether/'  or  **  that 
defendant  has  not  Biif&cient  knowledge  or  information  whereon 
to  found  a  belief/'  or  '^  that  defendant  does  not  know  or  be- 
lieve/' are  not  sufficient  denials.^  Nor  that  he  has  no  ^^  recol- 
lection concerning  it; "  ^  nor  ^^  that  he  is  ignorant  of  whether/' 
etc.^  But  if  he  admitted  his  belief ,  he  need  not  deny  informa- 
tion.^ So^  where  he  has  the  means  of  informing  himself^  such 
a  denial  would  be  insufficient.^  But  in  other  cases  such  a 
denial  is  sufficient  in  New  York.^  A  denial  of  any  knowledge 
or  information  that  the  copy  of  the  instrument  set  out  in  the 
complaint  was  correct,  after  admitting  that  an  instrument  of 
that  character  had  been  executed  by  defendant^  is  a  frivolous 
denial;^  or  that  judgment  was  obtained  against  defendant;^ 
or  of  a  note  made  by  partner;^^  or  that  the  note  was  transferred 
by  defendant;*^^  or  whether  plaintiff  is  owner  and  holder  of  a 
note  indorsed  and  delivered  by  defendant.^^^  An  answer  which 
denies  that  the  defendant  has  any  knowledge  of  the  facts 
charged,  without  adding  that  he  had  no  information  or  belief 
of  them,  is  defective.^^  The  allegation  of  death  of  plaintiff's 
ancestor  in  a  verified  complaint  is  not  sufficiently  controverted 
by  the  averment  in  the  answer  ^'  that  defendant  has  not  suffi- 
cient knowledge  to  form  a  belief/'  and,  therefore,  neither  ad- 
mits or  deniee.^^  The  allegation  must  be  positive  that  he  has 
no  information  or  belief  sufficient  to  enable  him  to  answer.** 

n  Mott  V.  Burnett,  1  Code  R.  (N.  S.)  225;  approved,  2  B.  D.  Smith, 
50;  Robinson  v.  Woodgate,  3  Edw.  422. 

M  Nichols  V.  Jones,  6  How.  Pr.  356. 

M  Wood  V.  Staniels,  3  Gode  R.  152. 

w  Davis  V.  Mapes,  2  Paige,  105. 

M  Hance  v.  Remming,  2  E.  D.  Bmlth,  48. 

07Doran  v.  Dinsmore,  33  Barb.  86;  29  How.  Pr.  503;  Brown  y. 
Ryckman,  12  id.  313. 

98  Wesson  t.  Judd,  1  Abb.  Pr.  254;  see,  however,  KeUogg  v. 
Baker,  15  id.  287;  GoodeU  v.  Blumer,  41  Wis.  436. 

MKetcham  v.  Zerega,  1  E.  D.  Smith,  565;  Elmore  v.  Hill,  46 
Wis.  618. 

iflO  Mott  V.  Burnett,  1  Oode  R.  (N.  S.)  225;  8.  C,  2  E.  D.  Smith,  50. 

101  Fales  v.  Hicks,  12  How.  Pr.  153. 

102  Kamlah  v.  Salter,  6  Abb.  Pr.  226;  see,  amtra.  Temple  v.  Mur^ 
ray,  6  How.  Pr.  329;  Snyder  v.  White,  id.  S&l;  Genesee  Mut  Ins. 
Ck>.  V.  Moynihen,  5  Id.  321. 

108  Bradford  v.  Geiss,  4  Wash.  O.  O.  513. 
104  Anderson  t.  Parker,  6  Oal.  197. 

los  Gal.  Code  Giv.  Pro.,  i  437.  An  answer  placing  a  denial  of  an 
averment  of  the  complaint,  on  the  ground  of  want  of  information 
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If  the  defendant  admits  that  he  executed  an  instmment  upan 
which  he  is  sued,  he  can  not  deny  information  sufficient  to  form 
a  belief  as  to  the  facts  recited  in  the  instrument,  or  that  the 
instrument  is  correctly  stated  in  the  complaint.  But  he  is 
entitled  to  an  inspection  of  the  original,  to  enable  him  to 
answer.^^  But  a  party  is  not  presumed  to  recollect  the  date 
or  contents  of  a  written  instrument  not  in  his  posseesion.^^ 
Where  an  answer  denied  ''  any  knowledge  or  information  suffi- 
cient to  form  a  belief,  whether  or  not  a  notice  was  served  on " 
the  defendant  "  as  required  by  law,"  it  was  held  that  the  aver- 
ment made  issue  only  as  to  the  lawfulness  of  the  notice,  and 
not  as  to  the  fact  of  notice.^^ 

§  3225.  PrMumptiQn  of  knowled^.  When  suit  is  upon  a 
promissory  note,  it  is  presumed  the  defendant  knows  whether 
or  not  he  made  the  note.^^  In  an  action  to  recover  from  the 
defendants  a  deposit  made  in  their  hands  in  California,  it  was 
alleged  in  the  complaint  that  they  were  copartners,  and  as  such 
doing  business  in  California,  and  elsewhere,  as  bankers  and 
common  carriers.  The  answer  alleged  that  the  defendants  had 
never  been  in  California,  had  never  personally  transacted  busi- 
ness there,  and  had  no  personal  knowledge  and  no  information 
sufficient  to  form  belief,  and,  therefore,  denied  that  the  plaintiff 
made  such  deposit.  It  was  held  that  such  allegation  was  not 
irrelevant.  From  the  allegation  in  the  complaint,  without  ex- 
planations, the  presumption  would  be  that  the  money  was  de- 
posited with  the  defendants  in  person,  and  that  they  had 
personal  knowledge  thereof,  and  consequently  they  could  not 
be  permitted  to  deny  that  allegation  on  information  and  belief, 
without  first  rebutting  the  presumption;  and  the  statement  was 
relevant  and  proper  for  that  purpose.**® 

sufficient  to  enable  the  defendants  to  answer  the  same,  without 
also  averring  that  they  have  no  belief  on  the  subject  sufficient  to 
enable^  such  answer,  is  insufficient  to  raise  an  issue.  Naft^fw  v. 
Gregg,  99  Oal.  88. 

106  Wesson  v.  Judd,  1  Abb.  Pr.  254. 

107  Kellogg  V.  Baker,  15  Abb.  Pr.  286. 
106  Seeding  v.  Bartlett,  35  Mo.  90. 

100  Oas  Oompany  v.  *San  Francisco,  9  Oal.  400b 
110  Doran  y.  Dinsmore,  20  How.  Pr.  00& 
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I  8880*  The  Mtme,  under  Ohio  practice. 

Form  No,  /o6. 

[Title.]  • 

Alleges  that  he  has  no  knowledge  or  information  other  than 
is  afforded  by  said  [pleading],  that  [reciting  allegation]  and 
can  not^  therefore,  admit,  but  on  the  contrary  he  denies,  etc. 

i  3227.  Form  of  deniaL  This  mode  of  denial  is  sanctioned 
by  the  Code  of  Ohio;  and  this  form  is  sustained  by  State  of 
Ohio  ex  reL  Treadwell  v.  Commissioners  of  Hancock,  11  Ohio 
St.  183.  But  it  would  be  useless  as  a  denial  under  the  California 
practice,  and  on  motion  would  be  stricken  out.  ''  Has  no 
knowledge  or  information  of  certain  facts  except  from  certain 
documents^''  is  insufficient,  if  they  are  not  set  forth  and  not 
answered  according  to  belief.*^^  Where  the  answer  is  verified, 
one  defendant  can  not  deny  knowledge,  etc.,  on  the  part  of  the 
other.  The  denial,  therefore,  should  in  general  be  made  sever- 
ally.^" In  cases  in  which  a  copy  of  an  instrument  in  writing 
is  annexed  to  the  petition  as  part  thereof,  the  correctness  of 
the  copy  can  not  be  regarded  as  the  material  allegations  in  the 
petition;  but  the  petition  is  to  be  regarded  as  alleging  the  sub- 
stantial effect  of  the  instrument,  which  is  shown  by  the  copy. 
An  answer  must  meet  the  allegations  as  if  such  was  the  form 
of  the  petition.*^*    This  is  the  rule  ujider  the  Ohio  practice. 

9  3228.  Denial  of  knowledge,  explaining  cause  of  ignorance. 

Form  No.  707. 

[Title.] 
The  defendant  answers  to  the  plaintiff's  complaint: 

I.  That  he  denies  that  he  has  ever  been  within  the  state  of 

,  that  he  ever  personally  transacted  any  business 

tlierein. 

II.  Denies  that  he  did  at  the  time  stated,  or  at  any  other 
time,  do  or  say  [state  what]. 

9  8229.  Obrporation  — acts  of  agents.  Acts  done  by  the 
agent  of  the  defendant  are  also  within  this  rule;  and  it  applies 
to  the  case  of  a  corporation  defendant,  for  a  corporation  can 
as  well  know  the  acts  of  their  agent  as  anything  else.^^^ 

111  Guyler  v.  Bogert,  3  Paige  Gh.  186. 

112  See  KiDkaid  ▼.  Klpp,  1  Duer.  602L 
tu  Bentley  v.  Dorcas,  11  Ohio  St  398. 

114  Shearman  v.  New  York  Gent.  MUls,  1  Abb.  Pr.  187;  affirming 
B.  G.,  sub  nom-  Thorn  v.  N.  Y.  Gent  Mms,  10  How.  Pr.  19. 
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i  8280.  Aeeord  and  satiBf  action. 

Form  No.  70S. 

[Title,] 
The  defendant  answers  to  the  complaint: 

I.  That  on  the  day  of  ,  18..,  at 

^  he  delivered  to  the  plaU^tiff  the  promissory  note 

of  B.  C.  for dollars. 

II.  That  the  plaintiff  accepted  the  same  in  full  satisfaction 
and  discharge  of  the  claim  [or  demand]  set  up  in  the  com- 
plaint.^ 

f  8281.  Essential  averments.  The  defense  of  accord  and 
.satisfaction  must  be  specially  pleaded.^  And  eyidence  of  the 
discharge  of  the  debt  sued  on,  pending  the  action,  is  admissible 
only  under  this  plea.'  The  plaintiff  on  an  execution  may  re- 
ceive promissory  notes  by  a  special  agreement,  as  an  absolute 
payment  of  the  same,  but  the  agreement  must  be  proved  by 
testimony  other  than  the  sheriff's  certificate.^  An  accord  and 
satisfaction  after  issue  joined  must  be  pleaded  specially  as  hap- 
pening since  the  last  continuance.^  A  plea  of  accord  and  satis- 
faction must  aver  the  payment  and  receipt  in  satisfaction.*  A 
mere  readiness  to  perform  the  accord,  or  a  tender  of  perform- 
ance, or  even  part  performance  and  readiness  to  perform  the 

1  For  a  form  in  the  defense  of  accord  and  satisfaction,  see  2 
Greenl.  Ev.  28,  note,  and  authorities  there  dted. 

apiercy  v.  Sabin,  10  Cal.  30;  Jacobs  v.  Day.  5  Misc.  410;  Ber- 
dell  V.  BisseU,  6  OdI.  162;  Ck>le8  v.  Sonlsby,  21  Gal.  47;  Sweet  v. 
Burdett,  40  id.  07;  Young  v.  Jones,  64  Me.  663;  18  Am.  Rep.  279; 
Watson  V.  Elliott,  57  N.  H.  511;  EUis  v.  Bltzer,  2  Ohio^  89;  15  Am. 
Dec.  634. 

8  Jessnp  V.  King,  4  Cal.  831. 

4  Mitchell  V.  Hockett,  25  Cal.  542;  86  Am.  Dec.  151. 

B  Good  V.  Davis,  Hempst  16. 

•  Mase  V.  Miller,  1  Wash.  C.  O.  328;  United  States  ▼•  Qlaits^ 
Hempst  815;  see  Cal.  Civil  Code,  19  1521-1524. 
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rest  is  not  enough  J  A  plea  which  alleges  that  the  defendant 
executed  to  the  plaintiff  a  deed  of  certain  property,  which  was 
to  be  absolute  in  case  the  note  sued  on  was  not  paid  by  a 
certain  day,  without  alleging  that  the  deed  was  accepted  as  a 
satisfaction,  is  bad.^ 

i  8282.  What  is  and  when  allowed.  A  satisfaction  may  re- 
sult from  the  acceptance  of  another  as  debtor,®  or  from  action 
for  part  of  an  entire  demand  ;^^  or  a  payment  of  a  less  sum 
uhere  the  amount  is  disputed,  but  not  otherwise.*^  An  agree- 
ment to  receive  some  other  thing  instead  of  that  specified  in  the 
contract,  when  executed  is  good;*^  but  part  payment  and  tender 
is  an  unexecuted  accord,  and  not  a  satisfaction.^^  This  plea 
is  allowed  to  be  put  in  after  the  defendant  has  already  pleaded, 
where  some  new  matter  of  defense  arises  after  issue  joined, 
such  as  payment,  a  release  by  the  plaintiff,  the  discharge  of  the 
defendant  under  an  insolvent  or  bankrupt  law,  and  the  like.^^ 

9  8288.  Alteration  of  contract,  releasing  guarantor. 

Form  No,  709. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  on  the   day  of   ,  18..,  at 

,  the  plaintiff  agreed  with  C.  D.  in  the  complaint 

mentioned,  in  consideration  of dollars,  to  extend 

the  time  of  'payment  of  the  rent  guaranteed  by  the  defendant 
days. 

II.  That  the  defendant  had  no  knowledge  of  the  said  ex- 
tension, and  did  not  then,  nor  has  he  since,  assented  thereto. 

THeam  t.  Kiehl,  38  Penn.  St  147;  80  Am.  Dec.  472. 

8  Shaw  V.  Burton,  5  Ma.  678. 

^  Van  Btten  v.  Trondden,  1  Hun,  432. 

10  O'Beime  v.  Lloyd.  43  N.  Y.  248w 

iiWUliamB  V.  IrvlDK.  47  How.  Pr.  440;  Maack  v.  Schneidet,  51 
Mo.  92;  Tmax  v.  Miller.  48  Minn.  62;  Sicotte  v.  Barber,  83  Wis. 
431:  see  Holton  ▼.  Noble,  83  Cal.  7. 

12  Howard  v.  NortoD,  65  Barb.  161. 

18  Noe  v.  Christie,  51  N.  Y.  270. 

14  2  Burr.  L.  Diet.  353;  3  Bl.  Oom.  316;  2  Tedd's  Pr.  847;  1  Bnrr. 
Pr.  232;  Steph.  PI.  64.  A  plea  of  accord  and  satisfaction  founded 
upon  services  should  aver  that  the  services  were  accepted  in  satis- 
faction of  the  plalntlfTs  demand,  otherwise  the  plea  is  bad.  John- 
son V.  Hunt,  81  Ky.  321. 
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9  3284.  Another  action  pending. 

Form  No,  710. 

[Titlb.] 
The  defendant  answers  to  the'  complaint^  and  alleges: 
That  there  was  at  the  commencement  of  this  action,  and  still 

is^  another  action  pending  in  the court  of  the 

[describe  the  court],  between  the  same  parties,  and  for  the 
same  cause  of  action  as  that  in  the  complaint  herein  stated 
and  alleged.^^ 

§  8285.  DlBcontinuanoe,     effect     of —  foreign     suit     pending. 

It  would  seem  that  under  the  decisions  of  the  New  York  courts 
a  discontinuance  of  the  other  action,  even  after  the  answer, 
avoids  this  defense.^®  That  a  prior  suit  in  personam,  between 
the  same  parties  and  for  the  same  cause  of  action,  was  pending 
in  another  state,  at  the  time  of  bringing  the  action,  is  not  a 
defense;*^  but  the  pendency  of  a  suit  between  the  same  parties 
and  respecting  the  same  subject-matter  in  another  state  may 
be  pleaded  in  abatement  in  the  courts  of  the  United  States.^" 
Where  an  appearance  in  a  foreign  attachment  suit  in  another 
state  is  after  the  service  of  a  writ  in  an  action  between  ihe  same 
parties  in  this  state,  the  pendency  of  the  foreign  suit  can  not 
be  pleaded  in  bar  or  abatement  of  the  action  here.^* 

fi  3236.  Essential  allegations  —  identity  of  cause  and  parties. 
In  New  York  it  is  not  enough  to  allege  service  of  process  for  the 
same  cause,  without  sho\idng  a  declaration  or  complaint  for 
the  same  cause.^  In  an  action  to  recover  land,  an  answer 
of  another  action  pending  for  the  same  cause  must  show  that 
the  same  title,  the  same  injury,  and  the  same  subject-matter  are 
in  controversy  in  both  actions.^    If  the  second  is  brought  on 

IB  For  form  of  a  plea  of  a  foreign  attachment,  see  Wheeler  v. 
Baymond,  8  Cow.  311;  RaseeU  v.  Ruckman,  3  E.  I>.  Smith,  419; 
Embree  v.  Hanna,  5  Johns.  101;  Donovan  v.  Hunt,  7  Abb.  Pr.  29; 
Hecker  v.  MltoheU,  5  Id.  453. 

i«  Beals  V.  Cameron,  3  How.  Pr.  414;  Averill  v.  Patterson,  10  Id. 
85;  see,  also,  Moore  v.  Hopkins,  83  Cal.  270:  Dyer  v.  Scalmanint, 
«9  id.  639;  Hlxon  v.  Sehooley,  26  N.  J.  L.  461. 

17  Seevers  v.  Clements,  28  Md.  426;  and  see  Douglass  v.  Insurance 
Co.,  138  N.  Y:  209:  34  Am.  St.  Rep.  448,  and  note. 

i*£jr  parte  Balch.  3  Mcl^ean  221. 

IS  Wilson  V.  Mechanics*  Bank.  45  Penn.  St  488. 

» Gardner  v.  Clark.  21  N.  Y.  399. 

21  Larco  v.  Clements,  36  CaL  182. 
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a  title  acquired  after  the  commencement  of  the  firsts  the  defense 
wiU  not  avail.^  To  sustain  this  defense^  it  must  appear  that 
the  two  actions  are  for  the  same  identical  cause;  but  where 
the  plaintiff  seeks  to  split  an  entire  demand,  and  brings  a  suit 
for  a  part,  and  then  another  suit  for  the  residue,  the  pendency 
of  the  former  may  be  pleaded  in  abatement  or  bar  of  the  second 
action.®  The  defense  of  a  prior  lis  pendens  is  available  only 
where  the  plaintiff,  at  least,  in  both  actions  is  the  same.**  It 
is  enough  to  state  merely  that  the  action  was  between  the  same 
parties.  Describing  the  parties  is  unnecessary.*  In  a  plea  in 
abatement  that  a  prior  suit  is  pending,  the  absence  of  an  affida- 
vit verifying  allegations  in  the  plea  that  parties  and  cause  of 
action  are  the  same  is  fatal.^ 

§  8887.  What  must  be  shown.  A  plea  to  abate  an  action  by 
reason  of  another  action  pending  is  not  good  unless  it  shows 
that  the  pending  action  was  brought  for  the  same  cause  as  the 
one  in  which  the  plea  is  interposed.^  To  support  a  plea  in 
abatement  founded  on  the  pendency  of  a  prior  action,  it  is 
necessary  to  show  that  process  was  issued  in  such  action.®  A 
plea  which  sets  up,  in  bar  of  an  action  upon  a  contract,  that 
property  was  attached  in  a  previous  suit  to  answer  for  the  same 
demand,  and  was  lost,  should  show  how  the  loss  occurred.® 
A  plea  in  abatement  setting  up  pendency  of  a  prior  suit  must 
show  that  the  other  court  has  jurisdiction  of  the  action  there 
pending.^    It  has  been  held  in  New  York  that  the  answer 

22  VaDce  V.  Ollnger,  27  CaL  358. 

28  Bendemagle  v.  Oocka,  19  Wend.  207;  32  Am.  Dec.  448.  The 
pendency  of  an  action  for  an  accounting  may  be  pleaded  In  abate- 
ment of  a  subsequent  action  between  the  same  parties  founded  on 
one  or  more  items  involved  in  the  prior  action.  Oonbrough  v. 
Adams,  70  Cal.  374. 

M  O'Connor  v.  Blake,  29  Cal.  312;  Walsworth  v.  Johnson,  41  id. 
61. 

2»  Ward  V.  Dewey,  12  How.  Pr.  193. 

28  Trenton  Bk.  v.  Wallace,  9  N.  J.  L.  83;  White  v.  Whitman,  1 
Curtis  C.  C.  494. 

27  Calaveras  Co.  v.  Brockway,  30  Cal.  325;  and  see  Putnam  v. 
Lyon,  3  Col.  App.  144. 

2sprimm  v.  Gray,  10  Cal.  622;  see,  also,  People  v.  De  La  Guerra, 
24  id.  73. 

29  Starr  v.  Moore,  3  McLean,  354. 

so  White  V.  Whitman,  1  Onrtls  C.  C.  494;  Ex  parte  Balch,  3  Mc- 
Lean, 221. 
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should  show  where  the  action  is  pending.  But  pendency  of 
anotlier  action  in  a  court  of  another  state,  or  in  a  court  of  the 
United  States,  is  not  generally  a  good  defense.'* 

I  8288.  When  defense  does  and  does  not  lie.  A  plea  in 
abatement  may  be  inteq>osed  to  the  entire  action  on  the  ground 
that  another  suit  was  pending  for  the  same  cause  of  action 
if  the  copy  of  the  record  be  annexed.  Still  the  proofs  must 
show  that  the  first  cause  of  action  is  for  the  same  matter  sued 
for  in  the  second  suit.^  It  would  also  appear  that  proceedings 
other  than  an  action  —  e.  g.,  by  petition  —  may  be  pleaded  as 
a  defense  in  the  same  way.*"*  Where  defendant  pleads  another 
suit  pending,  and  it  appears  no  summons  was  ever  issued  on 
the  complaint,  and  there  was  no  voluntary  appearance  on  the 
part  of  the  defendant,  it  was  held  that  there  was  no  suit  pend- 
ing.^ So,  where  the  complaint  is  so  defectiye  that  a  judgm^it 
entered  thereon  would  be  a  nullity.^  So,  where  the  other  suit 
pending  was  for  only  a  part  of  the  same  matter  sued  for  in  the 
second  suit.^  The  pendency  of  an  action  to  quiet  title  to  land 
will  not  abate  a  subsequent  action  between  the  same  parties  to 

81  Cook  V.  Litchfield,  5  Sandf.  330;  Burrows  v.  Miller,  5  How.  Pr. 
51;  and  see  Republic  of  Mexico  v.  Arrangois,  1  Abb.  Pr.  437; 
People  V.  The  Sheriff,  etc.,  1  Park.  Or.  659;  Hecker  t.  Mitchell,  5 
Abb.  Pr.  453;  Bowne  v.  Joy,  9  Johns.  221;  Walsh  v.  Durkin,  12  id. 
99;  O'Reilly  v.  Railroad  Go.,  16  R.  I.  388. 

82  Thompson  v.  Lyons,  14  Cal.  42;  People  v.  De  La  Guerra,  2i 
id.  73.  A  plea  In  abatement  on  the  ground  af  the  pendency  of  a 
former  action  wiU  not  be  sustained,  unless  It  appears  that  the 
plaintiff  In  the  former  action  is  the  same  as  in  the  action  in  which 
the  plea  is  offered,  and  that  the  cause  of  action  in  both  Is  founded 
upon  one  entire  contract,  or  upon  one  single  or  continuous  tort 
Lindsay  v.  Stewart,  72  Cal.  540;  and  see  Hollister  v.  Stewart,  111 
N.  Y.  644;  Phelps  v.  Railroad  Co.,  37  Minn.  485;  5  Am.  St.  R^.  867; 
Bryan  v.  Scholl,  109  Ind.  367.  Where  two  Joint  tort-feasors  are 
sued  separately  for  the  same  tort,  the  pendency  of  the  suit  against 
one  can  not  be  pleaded  in  abatement  of  the  suit  against  the  other. 
State  V.  Boyce,  72  Md.  140;  20  Am.  St.  Rep.  458;  Livingston  r. 
Bishop,  1  Johns.  290;  3  Am.  Dec.  330.  A  plea  in  abatement 
interposed  to  two  causes  of  action,  good  as  to  one  cause  and  had 
as  to  the  other,  is  demurrable.    Pappe  v.  Trout,  3  Okl.  260. 

88  See  Groshon  v.  Lyon,  16  Barb.  461;  and  see  Ogden  v.  Bodle^ 
2  Duer,  611. 
84  Weaver  v.  Ck>nger,  10  Gal.  233;  Prlmm  v.  Gray,  ld«  5221 
as  Reynolds  v.  Harris,  9  Cal.  33a 
86  Thompson  v.  Lyon,  14  Cal.  39. 
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recover  possession  of  the  same  land  in  which  the  same  facts  are 
litigated.^  The  plaintiff/  at  least,  must  be  the  same  in  both 
cases.^ 

I  8239.  Arbitration  and  award. 

Form  No,  711. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  on  the  day  of  ,  18 . . ,  the 

plaintiff  and  defendant  [in  writing]  mutually  submitted  the 
demand  set  forth  in  the  complaint  to  the  arbitration  of  A.  B. 
and  C.  D.,  and  which  said  submission  has  never  been  revoked. 

II.  That  on  the  day  of   ,  18. .,  at 

,  the  said  A.  B.  and  C.  D.  made  and  published 

their  award  [by  which  they  declared  the  plaintiff  not  entitled 
to  any  part  of  his  said  demand]. 

III.  [A  copy  of  said  submission  and  of  said  award  is  hereto 
attached,  marked  "  Exhibit  A/*  and  .made  part  hereof.]  ^ 

I  8840.  Easential  allegations  —  performance.  Although  it  may 
not  be  necessary  to  set  forth  its  terms,  its  substance  must  be 
set  forth  so  fully  as  to  enable  the  court  to  say  that  if  such  an 
award  was  made  the  action  is  barred.^  An  award  or  former 
recovery  for  the  same  cause  is  new  matter,  which  must  be 
specially  stated  in  the  answer,  and  is  not  otherwise  available, 
even  though  it  appears  by  plaintiff^s  evidence.*^  A  prior  de- 
ar Bolton  V.  Landers,  27  CaL  104. 

saO'CJonnor  v.  Blake,  29  Cal.  314;  Walsworth  v.  Johnson,  41  Id. 
61.  An  allegation  in  the  answer  that  another  action  is  pending 
between  the  parties  for  dissolution  of  a  copartnership  and  settle- 
ment of  accounts  is  immaterial,  and  can  not  bar  the  right  of  the 
plaintiff  to  have  his  title  or  interest  in  the  property  in  controversy 
determined  in  an  action  to  quiet  title.  Pennie  v.  Hildreth,  81  Gal. 
127.  The  Oregon  Code  allows  the  filing  of  an  answer  by  way  of 
plea  in  abatement,  setting  forth  the  pendency  of  another  suit  be- 
tween the  same  parties,  for  the  same  cause  of  suit,  and  it  is  im- 
material that  a  third  party  is  joined  in  the  former  suit  Crane  v. 
Larsen,  15  Greg.  345;  and  see  Beyersdorf  v.  Sump,  30  Minn.  495; 
12  Am.  St.  Rep.  678;  but  see,  as  to  laclc  of  parties  plaintiff  in 
former  suit.  Bant  v.  Railroad  Co.,  3  N.  Mez.  158. 
89  This  form  applies  more  especially  to  the  practice  in  New  Yorlc. 
40Gihon  V.  Levy,  2  Duer,  176. 

41  Brazill  y.  Isham,  12  N.  Y.  9;  S.  a,  1  E.  D.  Smith,  437;  Martin 
V.  Rezroad,  15  W.  Ya.  512. 
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cision/^  turning  on  the  same  pointy  was  reyersed  on  the  ground 
that  as  plaintiff  did  not  appear  to  have  been  mi&led  or  surprised, 
and  not  having  objected  that  the  evidence  of  a  defense  not 
pleaded  was  not  admissible^  he  could  not  have  the. judgment 
reversed  because  it  had  been  admitted.^  An  award  which 
merely  settles  the  amount  due  can  not  be  pleaded  in  bar  to 
the  action  without  alleging  performance;  for  the  money  until 
paid  is  due  in  respect  of  the  original  debt.**  A  submission 
of  a  cause  to  arbitration  operates  as  a  continuance.*^ 

§  8241.  Bankruptcy. 

Form  No.  712. 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  on  the   day  of   ,   18..,  at 

,  the  United  States  District  Court,  of  the 

district  of ,  made  and  granted  to  the  defendant 

a  decree  of  discharge  from  his  debts  as  a  bankrupt,  of  which 
decree  of  discharge  a  copy  is  annexed  [annex  copy  of  decree] 
and  made  a  part  hereof. 

§  3242.  Bankruptcy  —  esMntial  averments.  The  plea  of 
bankruptcy  is  not  favored,  and  may  be  defeated  by  proof  of 
fraud.**  The  bankruptcy  of  the  plaintiff  must  be  specially 
pleaded.*''    So  bankruptcy  of  the  defendant  must  be  specially 

42UnderhiU  v.  Saratoga,  etc.,  Co.,  20  Barbw  460. 

48  New  York  Cent.  Ins.  Oo.  v.  National  Protection  Ins.  Co..  14 
N.  y.  85. 

44BraziU  v.  Isham,  1  E.  D.  Smith,  487;  questioned  in  S.  C,  12 
N.  Y.  0.  And  it  is  more  recently  held  that  It  is  not  essential  to  the 
validity  of  the  plea  that  payment  of  the  amount  awarded  should  he 
alleged.  Giles  v.  Lithographic,  etc.,  Oo.,  14  Daly,  475,  479;  and  see 
Terre  Haute  R.  R.  Co.  v.  Harris,  126  Ind.  7. 

46  Gunter  v.  Sanchez,  1  Cal.  47;  Camp,  etc.,  v.  Root,  18  Johns.  22; 
Green  v.  Patchen,  13  Wend.  293;  aee  Callinan  v.  Railroad  Co.,  61 
Kich.  15.  An  award,  to  be  effective  as  a  bar  to  a  subsequent  suit 
over  the  same  matters,  should  follow  the  terms  of  the  submission, 
and  should  cover  everything  submitted;  but  nothing  more.  An 
award  will  not  operate  as  a  bar  to  an  action  wherein  there  appears 
other  facts  and  issues  not  contemplated  in  the  original  submis^on 
or  included  In  the  award.  Garrow  v.  Nicolai,  24  Oreg.  76;  and  see 
Mt.  Desert  v.  Tremont,  75  Me.  252;  Truesdale  v.  Straw,  58  N.  H. 
218. 

46  Fellows  V.  Hall,  3  McLean,  281;  see,  also.  Re  McEachran,  82 
Cal.  219;  Strong  v.  Bradner,  114  U.  S.  555. 

47  Cook  v.  Lansing,  3  McLean,  571. 
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pleaded.*®  It  is  not  properly  a  plea  in  abatement,  but  it  is 
rather  a  plea  in  bar;  and  until  such  plea  is  interposed^  the 
plaintiff  is  not  bound  to  take  notice  of  the  bankru})tcy  of  the 
defendant.*®  To  a  suit  brought  in  the  name  of  a  bankrupt 
subsequent  to  the  appointment  of  his  assignee,  the  defendant 
may  plead  the  bankruptcy  of  the  plaintiff,  and  the  appointment 
of  the  assignee  in  abatement.*^  It  is  not  essential  to  admit  the 
existence  of  the  debt.^*  But  it  should  be  averred  to  have  been 
provable  under  the  act.***  A  special  averment  that  the  demand 
in  suit  was  included  in  the  list  of  creditors  contained  in  the 
petition  is  unnecessary.*®  It  has  been  held  in  New  York,  a 
plea  of  discharge  under  the  voluntary  provisions  of  the  Bank- 
rupt Act  must  aver  positively  that  the  defendant,  at  the  time 
of  presenting  the  petition,  owed  debts.  Averring  that  the  peti- 
tion so  alleged  is  not  sufficient.*^  In  pleading  an  insolvent's 
discharge,  it  is  not  necessary  to  state  the  facts  conferring  juris- 
diction on  the  officer  who  granted  it.*^  A  plea  that  defendant 
did  owe  debts  which  are  not  within  the  excepted  classes,  and 
that  he  presented  a  petition,  etc.,  imports  that  he  was  a  bank- 
rupt within  the  act.*^  It  should  be  averred  that  the  plaintiflE'a 
debt  did  not  arise  by  reason  of  a  defalcation  as  a  public  officer, 
etc.,  which  debts  are  excepted  by  the  act.*^^ 

48FeUows  V.  Hall,  3  McLean,  281;  Cutter  v.  Folsom,  17  N.  H. 
139;  HoUlater  v.  Abbott,  31  id.  442;  64  Am.  Dec.  342. 

40FeUows  V.  Hall,  3  McLean,  281;  Stove  Works  v.  Oaman,  74 
Mich.  7. 

io  Oook  V.  Lansing,  3  Mcl^ean,  571. 

MMcCormick  v.  Pickering,  4  N.  Y.  27«. 

&2  Sackett  v.  Andreas.  5  HIU,  327. 

M  McCormick  v.  Pickering,  4  N.  Y.  276. 

MYarnnm  v.  Wheeler,  1  Den.  331;  Dresser  y.  Brooks,  3  Barb. 
429. 

S6  Livingston  v.  Oaksmith,  13  Abb.  Pr.  183.  A  discharge  in  in- 
solvency is  no  bar  to  an  action  brought  by  a  nonresident  creditor 
who  was  not  a  party  to  the  insolvency  proceedings.  Rhodes  v. 
Borden,  67  Cal.  1:  Bean  v.  Loryea,  81  id.  151;  Main  v.  Messner.  17 
Oreg.  78;  BedeU  v.  Scruton,  54  Vt.  493;  Roberts  v.  Atherton.  60 
id.  563;  6  Am.  St.  Rep.  133;  Denny  v.  Bennett,  128  IT.  S.  489.  So, 
a  discharge  in  insolvency  only  affects  such  debts  of  the  insolvent 
as  existed  at  the  time  his  petition  was  filed.  Waggle  v.  Worthy, 
74  Cal.  266;  5  Am.  St.  Rep.  440. 

M  McNulty  V.  Frame,  1  Sandf .  128. 

67  Sackett  v.  Andross,  5  Hill,  327;  Maples  v.  Bumside,  1  Den. 
332;  Dresser  v.  Brooks,  3  Barb.  429.  These  decisions,  as  will  be 
fi^en,  were  not  made  under  the  present  Bankruptcy  Act. 
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I  8243.  The  Mzne  —  jMreBentation  of  papers —>  volnntarj- 
assignment.  A  discharge  duly  granted  under  the  Bankrupt 
Act  of  1867  may  be  pleaded  by  a  simple  averment  that  on  the 
day  of  its  date  such  discharge  was  granted  to  him^  setting  the 
same  forth  in  haec  verba,  as  a  full  and  complete  bar  to  all  suits 
brought,  the  certificate  to  be  conclusive  evidence  of  the  facts 
of  the  discharge.*^  This  is  the  rule  to  be  followed  in  this  class 
of  answers.'^  A  general  allegation  that  such  affidavits,  sched- 
ules, and  other  necessary  and  proper  papers  as  are  required  by 
the  Bankrupt  Act  were  presented,  is  not  enough,  but  the  plea 
should  state  what  papers  were  presented.^  It  should  be  averred 
that  the  petition  of  the  bankrupt  was  presented  to  the  courts 
and  the  discharge  granted  by  the  court,  and  not  by  the  judge,*' 
A  voluntary  assignment  by  debtors  for  the  benefit  of  their 
creditors,  which  would  have  been  good  at  common  law,  and 
was  permitted  by  the  state  Insolvency  Law,  was  held  valid, 
although  the  United  States  Bankrupt  Law  was  in  force,  and 
applicable  at  the  time  of  the  assignment.^^  The  statute  of 
California  for  the  relief  of  insolvent  debtors  and  protection  of 
creditors**^  was  in  ^conflict  with  the  Federal  Bankrupt  Law,  and 
was  suspended  from  the  time  the  latter  law  went  into  eflFect.** 
This  statute  was  not  repealed  by  the  Code,  but  has  been  super- 
seded by  an  act  of  the  legislature,  approved  March  26,  1895, 
which  is  now  in  force.  Debt  resulting  from  the  neglect  of  the 
attorney-at-law  to  pay  over  to  his  client  money  which  he  had 
collected  for  him  is  not  a  debt  contracted  while  acting  in  a 
fiduciary  capacity,  and  was  not  as  such  excepted  from  being 
discharged  by  a  certificate  under  the  United  States  Bankrupt 
Act  of  1841 .« 

BS  Act  of  Ck>ngres8,  March  2,  1867;  U.  S.  IL  S.,  §  5119. 

60  For  form  of  pleading  a  discharge  under  the  act  of  1841,  see 
Ex  parte  Balch,  3  McLean,  221;  White  v.  How,  id.  291;  see  Ghltty^s 
Form  of  Practice,  110;  Seaman  v.  Stoughton,  3  Barb.  Oh.  344; 
Johnson  v.  Fitzhugh,  id.  360;  Morse  v.  Gloyes,  11  Barb.  100;  Raefc- 
man  v.  OoweU,  1  N.  Y.  505.  For  a  brief  form,  see  Stepheni^  v. 
Ely,  6  Hill,  607. 

<K>  Sackett  v.  Andross,  5  Hill,  327. 

61  onion  V.  Bruen,  5  N.  Y.  Leg.  Obs.  227;  Sackett  v.  Andross,  5 
Hill.  327. 

02  Hawkins'  Appeal,  34  Conn.  548;  Sedgwick  v.  Place,  id.  552»  note. 

68  Hitt.  C.  &  S.,  15,505. 

e4  Martin  v.  Berry,  37  Cal.  208. 

<B  Wolcott  T.  Hodge,  15  Gray,  547;  77  Am.  Dec.  881. 
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I  3244.  The  same— > by  composition  deed. 

Farm  No,  713, 

[Title.] 
The  defendant  answers  to  the  oomplaint: 

I.  That  he  admits  that  on  the day  of 

18. .,  he  was  indebted  to  the  plaintiffs^  as  alleged  in  the  com- 
plaint. 

II.  That  afterwards  on  the day  of 

18. .,  at ,  the  plaintiffs,  by  their  deed  under  seal, 

agreed  with  the  defendant  that  they  would  accept 

dollars,  then  and  there  paid  them  by  the  defendant,  and  by 
the  plaintiffs  then  and  there  accepted  and  received  in  full  satis- 
faction of  said  indebtedness;  and  divers  other  creditors  of  the 
defendant  then  and  there  also,  by  the  same  deed,  agreed  to 
accept,  and  did  accept,  the  sum  currently  with  the  said  plain- 
tiffs, in  full  satisfaction  of  the  several  debts  of  defendant  to 
such  creditors  respectively,  and  covenanted  with  the  defendant 
not  to  sue  the  defendant  for  such  respective  debts;  a  copy  of 
which  deed  is  hereto  annexed  as  a  part  hereof  [insert  copy]. 

§  3246.  What  amounts  to  compromiae  —  pleadings.  A  note 
given  in  consideration  of  an  antecedent  indebtedness  does  not 
per  se  discharge  the  debt.  In  the  absence  of  an  agreement 
to  the  contrary,  the  only  effect  is  to  suspend  the  remedy  until 
the  maturity  of  the  note.^  If  the  creditors  of  a  failing  debtor 
agree  among  themselves,  with  the  assent  of  the  debtor,  to  a 
composition  of  their  respective  debts,  and  to  receive  in  lieu 
thereof  securities  of  a  certain  character,  and  one  of  the  credit- 
ors subsequently  obtains  from  the  debtor  new  notes  of  a  char- 
acter more  favorable  to  the  creditor  than  those  provided  for 
in  the  composition  agreement,  such  new  notes  are  void  for 
fraud,  not  only  as  to  the  other  creditors,  but  as  to  the  assenting 
debtor.*^  A  plea  for  an  assignment  for  the  benefit  of  creditors 
made  as  a  composition  is  bad  on  demurrer,  if  it  does  not  aver 
payment  or  a  tender  of  the  composition,  although  it  stated  that 
defendant  was  always  ready  and  willing  to  pay  the  same.^ 

60  Smith  V.  Owens,  21  Gal.  11. 

•7  Id.;  see  Graham  v.  Meyer,  99  N.  Y.  611. 

68Fe88ard  v.  Mugnler,  18  G.  B.  286.  For  the  allegations  of  an 
answer  alleging  composition  by  giving  renewal  notes  which  the 
plaintiff  subsequently  refused  to  receive^  see  Warburg  v.  Wilcox,  7 
Abb.  Pr.  336.  For  the  allegations  of  an  answer  setting  up  an 
assignment  for  benefit  of  creditors  made  as  a  composition,  see 
Watkinson  v.  Inglesby,  5  Johns.  386. 
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I  8246.  Compromise. 

Form  No.  714. 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  [State  demand  set  up  by  plaintiff.] 

II.  That  afterwards,  on  the day  of , 

18. .,  at ,  the  defendant  agreed  to  pay  and  the 

plaintiff  agreed  in  writing  to  accept dollars,  in 

full  satisfaction  of  said  claim,  as  a  compromise  thereof. 

III.  That  on  the day  of ,  18. .,  at 

,  the  defendant  paid  and  the  plaintiff  so  accepted 

said  sum.^ 

§  3847.  Credit  unexpired. 

Form  No.  715. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  the  goods  mentioned  therein  were  sold  to  him  upon 

a  credit  of  months  from  the day  of 

,  18.. 

II.  That  such  period  had  not  dapsed  before  the  commence- 
ment of  this  action. 

I  8248.  Essential  allegations.  An  allegation  in  an  answer 
that  certain  goods  were  sold  on  a  credit  which  had  not  expired 
is  a  conclusion  of  law.'^^  The  facts  from  which  the  conclusion 
is  drawn  should  be  stated.  Such  a  plea  is  held  to  be  not  new 
matter  requiring  a  reply,  but  a  special  denial  that  the  defendant 
is  indebted  as  alleged  in  the  complaint.*^^  It  would  seem  that 
in  Pennsylvania  the  fact  that  a  suit  was  brought  in  violation 
of  an  agreement  to  give  time  is  not  a  reason  for  dismis^ng  the 
action.  It  should  have  been  regularly  pleaded  and  tried.'*  A 
covenant  not  to  sue  for  five  years  is  no  bar  to  an  action  within 
that  time.'"^  The  objection  that  the  suit  was  commenced  before 
the  cause  of  action  accrued  should  be  taken  by  answer,'* 

wsee  Gal.  Civil  Oode»  f  1524.  Offer  of  compromise  in  answer. 
See  Hammond  v.  Railroad  Co.,  23  Oreg.  157. 

70  Levinson  v.  Schwartz,  22  Cal.  229;  83  Am.  Dec.  61. 

Ti  Gilbert  v.  Cram,  12  How.  Pr.  455. 

72Murdock  v.  Steiner,  45  PenD.  St  349. 

TSHowland  v.  Marvin,  5  Cal.  501.  Legal  effect  of  covenant  not 
to  sue.    See  Chicago  v.  Babcock,  143  111.  858. 

74  Smith  V.  Holmes,  19  N.  Y.  271. 
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I  8849.  BMtth  of  defendant  b«f ore  rait. 

Form  No.  716. 

[Title.] 

The  defendant  C.  D.  ansivers  to  the  complaint: 

That  A.  B.y  one  of  the  defendants  in  this  action,  died  at 

y  before  this  action,  and  on  or  about  the 

day  of 

I  3260.  Action,  when  does  not  abate.  An  action  shall  not 
abate  by  death  or  other  disability  of  a  party,  or  by  the  transfer 
of  any  interest  therein,  if  the  cause  of  action  survives.  But 
the  court  on  motion  may  allow  the  action  to  be  continued  by 
or  against  his  representative  or  successor  in  interest.  In  case 
of  any  other  transfer  of  interest,  the  action  may  be  continued 
in  the  name  of  the  original  party,  or  the  person  to  whom 
the  transfer  is  made  may  be  substituted.''^  Whether  the  cause 
of  action  survives  on  the  death  of  a  party  depends  upon  local 
law.''^  But  an  action  for  a  penalty  and  causes  of  action  ex 
delicto  die  with  the  defendant.''^  So,  actions  in  trespass  do  not 
survive.''®  This  section' applies  only  where  the  cause  of  action 
survives  against  the  surviving  defendant.''®  Although  tech- 
nically sounding  in  tort,  an  action  for  injury  to  property  sur- 
vives under  the  New  York  statute  in  the  same  manner  as  an 
action  on  contract.^  The  statute  has  changed  the  practice  in 
this  respect,  for  at  common  law  all  personal  actions  die  with 
the  party.®^  So,  at  common  law,  in  actions  ex  delicto,  where 
the  wrongdoer  acquired  no  real  gain,  although  the  injured  party 

TOCaL  Code  Civ.  Pro..  §  385;  New  Ywk  CJode,  ed.  1877,  I  725. 
Similar  provisions  are  found  In  the  codes  of  other  states.  Section 
387,  California  Code  of  Civil  Procedure,  gives  a  party  the  right  to 
Intervene  during  the  pendency  of  suit,  either  before  or  after  issue 
joined.  See  Brooks  v.  Hager,  5  Cal.  281.  An  Intervention  can  not 
be  allowed  after  final  Judgment.  Owen  v.  Colgan,  97  Cal.  455; 
Balnes  v.  West  Coast  Lumber  Co.,  104  id.  1. 

TS  Hatfield  v.  Bushnell,  1  Blatchf .  398. 

77  Jones  V.  Yanzandt's  Adm'r,  4  McLean,  004;  Henshaw  v.  Miller, 
17  How.  (U.  S.)  212. 

78  Dyckman  v.  Allen,  2  How.  Pr.  17. 
70  Williams  V.  Kent,  15  Wend.  360. 

80  Haight  V.  Hayt,  19  N.  Y.  464;  Cregln  v.  Railroad  Co.,  75  N.  Y. 
192;  31  Am.  Rep.  459;  and  see  Hess  v.  Lowrey,  122  Ind.  225;  17  Am. 
St  Rep.  355;  Lee  v.  Hill,  87  Ya.  497;  24  Am.  St.  Rep.  666. 

siWilber  v.  Gilmore,  21  Pick.  260;  Mason  v.  Railway  Co.,  7 
Utah,  77. 
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may  have  much  loss^  the  death  of  either  party  deatroyed  the 
right  of  action.®* 

I  3261.  Death  of  sole  plaintiff.  On  the  death  of  a  sole  plaior 
tiff^  the  action  may  be  continued  in  the  name  of  the  repre- 
sentative of  the  decedent.®* 

I  8d62.  Death  of  sole  defendant.  On  the  death  of  sole  de- 
fendant before  verdict  or  judgment^  his  representatives  can 
not  be  substituted  against  the  wishes  of  plaintiff^  unless  the 
defendant  has  acquired  some  rights  in  the  litigation^  as  where 
a  counterclaim  has  been  pleaded.®^  An  action  in  such  case  for 
the  recovery  of  possession  of  specific  personal  or  real  property 
wholly  abates.®^  It  is  otherwise  in  California.  Section  1584 
of  the  Code  of  Civil  Procedure  provides  that  "any  person  or 
his  personal  representative  may  maintain  an  action  against  the 
executor  or  administrator  of  any  testator  or  intestate,  who^  in 
his  lifetime,  has  wasted,  destroyed,  taken,  or  carried  away,  or 
converted  to  his  own  use,  the  goods  and  chattels  of  any  such 
{>er6on,  oo:  committed  any  trespass  on  the  real  estate  of  such 
person."  In  an  action  to  recover  damages  for  death  by  a 
wrongful  act,  the  action  may  be  continued  against  personal 
representatives  of  defendant.®* 


S2Middletoii  v.  Bobinson,  1  Bay,  68;  Mellen  v.  Baldwin,  4 
480;  Holmes  v.  MoOTe,  5  Pick.  267;  Hamilton  v.  Jones,  126  Ind. 
176;  McCurley  v.  McOurl^,  60  Md.  186;  45  Am.  Bep.  717;  Bamnm 
V.  Townsend,  23  Fla.  366^  In  Oolorado,  the  general  rule  Is  that 
actions  at  law  do  not  die  with  the  person.  The  ezceptlona  are 
specified  by  statute.  Kelley  v.  Un.  Pac.  Bailway  Go.,  16  CoL  466; 
Munal  V.  Brown,  70  Fed.  Bep.  967;  see,  also,  Mont.  Code  Civ.  Pro.. 
$  687. 

ssBidgeway  y.  Bulkley,  7  How.  Pr.  268;  Banta  v.  Marcellns,  2 
Barb.  378;  Bain  v.  Pine,  1  HUl,  616;  Jarvls  v.  Felch,  14  Abb.  Pr. 
46;  Reed  v.  BuUer,  11  id.  128;  Kittle  v.  BeUegarde,  86  Gal.  566; 
Gockrill  v.  Glyma,  98  id.  123;  GampbeU  v.  West,  93  id.  663. 

M  Llvermore  v.  Bainbridge,  61  Barb.  368.  Substitution  of  personal 
representative  of  deceased  def^idant.  See  Strong  v.  Eldridge,  8 
Wash.  St  695;  MltcheU  v.  Schoonover,  16  Oreg.  211.  The  death  of 
the  defendant  after  levy  of  an  attachm^it  does  not  vacate  or  dis- 
solve it    Id. 

SB  Hopkins  V.  Adams,  5  Abb.  Pr.  351;  Mosely  v.  Mosely,  11  Id. 
106;  Putnam  v.  Van  Buren,  7  How.  Pr.  31;  Mosely  v.  Albanj 
Northern  B*  B*  Co.,  14  id.  71. 

86Yert<Mre  ▼.  Wlsvrall,  16  How.  Pr.  8;  Doedt  v.  WlswaU,  15  Id. 
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§  3853.  Death  of  one  of  fereral  defendants.  In  case  of  the 
death  of  one  of  several  defendants,  the  action  may  be  continued 
as  to  the  others.^  Where  defendants  are  executors^  trustees, 
joint  tenants,  or  eopartnerSy  the  action  continues  against  the 
survivors.*® 

1  3254.  Death  of  husband.  A  wife  may  proceed  or  not,  at 
her  election,  and  is  not  liable  for  costs  if  she  refuses.^  A 
demand  in  right  of  the  wife  does  not  abate  on  death  of  the 
husband.^  If,  after  a  decree  of  divorce,  directing  division  of 
the  common  property,  the  husband  dies,  the  heirs  must  be 
substituted  as  parties  in  his  stead.®^ 

§  3855.  Death  of  wife.  An  action  against  husband  and  wife, 
for  the  debt  of  a  wife  contracted  while  a  feme  sole,  abates  on 
her  death,  before  judgment.**  The  death  of  a  wife  without 
issue  living  defeats  a  recovery  by  the  husband  in  an  action  for 
the  homestead.^ 

§  3256.  Death  of  appellant.  In  action  on  a  personal  tort,  on 
the  death  of  appellant  during  an  appeal  from  a  judgment 
against  him,  the  appeal  may  be  continued  by  his  representatives 
in  their  name.®*  The  death  of  appellant  after  argument  of  the 
case  upon  appeal,  does  not  constitute  a  ground  for  delaying 
decision  or  departing  from  the  ordinary  course  of  procedure. 
Judgment  may  be  entered,  but  it  should  be  on  a  day  antericur 
to  appellant's  death.®* 

§  3257.  Death  before  trial.  Where  plaintiff  in  an  action  died 
before  trial,  and  the  subsequent  order  for  judgment  contained 
a  recital  as  follows:    "This  action  having  been  continued,  in 

87  Gardner  v.  Walker,  22  How.  Pr.  405;  Gordon  v.  Sterling,  1» 
id.  405. 
ssLachaise  v.  Libby,  IS  Abb.  Pr.  7;  Buckman  v.  Brett,  id.  119. 
»  Mitf.  PI.  59;  Dewall  v.  Covenhoven,  5  Paige  Ch.  581. 
w  Id.;  McDowl  V.  Charles,  6  Johns.  Oh.  132. 
M  Ewald  V.  Corbett,  32  Cal.  493. 

02  WiUiams  v.  Kent,  15  Wend.  360. 
M  Gee  V.  Moore,  14  Cal.  472. 

M  Miller  v.  Gunn,  7  How.  Pr.  159;  but  see  Hastings  v.  McKlnley, 
S  id.  175.  In  writs  of  error  in  the  United  States  Supreme  Court, 
see  Green  v.  Watkins,  6  Wheat.  260;  McKInney  v.  Carroll,  12  Pet 
66.  As  to  limitation  of  time  for  suggestion  of  death,  see  Phillips 
V.  Preston,  11  How.  (U.  S.)  294. 

•5  Black  V.  Shaw,  20  Cal.  68;  Beach  v.  Gregory,  2  Abb.  Pr.  203. 
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consequence  of  death  of  plaintiff^  by  kis  executor,  Samuel  Webb, 
and  jury  having  found  verdict  for  plaintiff,  and  then  awarded 
judgment  in  favor  of  plaintiff/'  it  was  held  that  the  recital 
sufficiently  showed  a  suggestion  of  death  of  original  plaintiff, 
and  continuance  and  revival  of  the  cause  in  the  name  of  the 
executor.®* 

I  ^68.  Death  before  argument.  The  role  is  different  if  the 
death  occurs  previous  to  argument.  In  that  event,  proceed- 
ings can  only  be  had  upon  leave  given  after  suggestion  of  death 
is  made.^ 

§  8269.  Death  after  verdict.  In  California,  where  a  party  to 
an  action  dies  after  verdict  or  other  decision  thereon,  judg- 
ment  in  pursuance  of  such  verdict  or  decision  may  neverthe- 
less  be  rendered,  as  provided  in  section  202  of  the  Practice  Act;**^ 
but  in  no  other  such  case  can  judgment  be  rendered  so  as  to 
affect  the  interests  of  the  representatives  or  successors  oi  the 
party  deceased,  without  the  proper  substitution  of  such  repre- 
sentatives or  successors.^ 

§  8260.  Death  before  or  after  Judgment.  Death  of  defendant 
before  judgment  destroys  the  lien  of  an  attachment,  and  the 
property  passes  into  possession  of  the  administrator.*^  The 
death  of  a  party  before  judgment,  when  presumed,  though  not 
proved,  renders  any  subsequent  proceedings  irregular.*®*  Hie 
death  of  a  party  after  hearing,  but  before  actual  decision,  works 
no  abatement;  judgment  may  be  entered  nunc  pro  tu$u:J^ 
Death  of  party  after  decree  works  no  abatement.*^ 

96  Sanchez  v.  Roach,  5  Oal.  2i8;  Gregory  v.  Haynee,  21  Id.  418. 

97  Black  V.  Shaw,  20  Oal.  68;  Warren  v.  Eddy,  18  Abb.  Pr.  2& 

98  Cal.  Code  Civ.  Pro.,  §  689. 

99  Judson  Y.  Love,  35  Gai.  468. 

100  Myers  v.  Mott,  29  Gal.  359;  89  Am.  Dec.  49;  Henaley  v.  Mor- 
gan, 47  Cal.  622;  Ham  v.  Oanningham,  50  id.  865;  compare  Mitchell 
T.  Schoonover,  16  Oreg.  211. 

101  Gerry  v.  Poet,  13  How.  Pr.  118. 

102  Ehle  V.  Moyer,  8  How.  Pr.  241;  Deifendorf  v.  House,  9  Id.  243; 
Crawford  v.  Wilson,  4  Barb.  504. 

108  Co  well  V.  Buekelew,  14  Cal.  641;  Thwing  v.  Thwing,  18  How. 
Pr.  458;  S.  C,  9  Abb.  Pr.  323;  Lynde  v.  O'Donnell,  21  How.  Pr.  84; 
S.  C,  12  Abb.  Pr.  286.  An  action  for  divorce  can  not  survive  the 
death  of  either  party,  and  where  the  plaintiff  in  such  action  diea 
subsequent  to  the  entry  of  a  Judgment  decreeing  a  divorce  in  her 
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I  8261.  Death  pending  eupplementary  proceedings.  The  pro- 
ceedings abate  on  the  death  of  sole  judgment  debtor.^^ 

I  3262.  Death  of  party  in  equitable  actions.  In  equity  the 
suit  does  not  abate  by  death  of  a  coplaintiff  or  codefendant; 
the  suit  may  be  amended  by  adding  the  necessary  parties.^^ 

I  3263.  Party  civilly  dead.  When  plaintiff  or  defendant  is 
sentenced  to  state  prison^  the  action  abates. ^^  But  this  can 
not  be  pleaded  by  the  party  so  civilly  dead,  it  must  be  by  his 
representatives.*^ 

I  8264.  Suggestion  of  death.  It  is  regular  and  proper  to  sug- 
gest the  death  of  a  party  to  an  action  in  any  court,  and  at  any 
stage  of  the  proceedings,  and  the  death  of  a  party  occurring 
before  the  appeal  taken  may  be  shown  in  the  appellate  court 
by  Affidavit  of  the  fact*» 

§  3266.  Duress. 

Form  No.  717. 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  the  [bond]  mentioned  therein  was  extorted  from 
him  by  threats  of  personal  violence,  and  was  executed  by  him 
under  fear  of  the  same  [or  from  fear  while  in  prison,  etc.;  state 
force,  etc.]. 

II.  That  the  said  [bond]  was  executed  by  him  without  any 
consideration  therefor. 

favor  the  court  is  deprived  of  all  power  to  review  Its  action  and 
determine  her  right  to  a  divorce.  Klrschner  v.  Dietrich,  110  Oal. 
602. 

104  Hasewell  v.  Penman,  2  Abb.  Pr.  230. 

106  Fisher  v.  Rutherford,  Baldw.  18& 

106  Graham  v.  Adams,  2  Johns.  Oas.  406;  O'Brien  v.  Hagan,  1  Duer, 
664. 

107  Freeman  v.  Franlc,  10  Abb.  Pr.  370.  A  corporation  can  not 
relieve  itself  of  liability  to  suit  by  simply  going  out  of  business. 
Jofies  V.  Herald  Co.,  44  S.  O.  526.  And  the  appointment  of  a  re- 
ceiver of  a  corporation  does  not  prevent  suit  against  it  upon  an 
obligation  entered  Into  prior  to  the  receivership.  Allen  v.  Power 
Co.,  13  Wash.  St.  307. 

106  Judson  V.  Love,  35  Cal.  463;  Shartzer  v.  Love,  40  id.  96;  Taylor 
T.  Western  P.  B,  IL  Ck).,  45  Id.  387. 
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S  3266.  Duress,  what  amounts  to.  Duress  is  personal  re- 
straint, or  fear  of  personal  injury  or  imprisonment^^  Duress 
of  imprisonment  is  where  a  maa  actually  loses  his  liberty.  If  a 
man  be  illegally  deprived  of  his  liberty  until  he  sign  and  seal  a 
bond,  or  the  like,  he  may  allege  this  duress  and  avoid  the 
bond.^^^  But  if  a  man  be  l^ally  imprisoned,  and,  eith^  to 
procure  his  discharge  or  on  any  other  fair  account,  seal  a  bond 
or  deed,  this  is  not  by  duress  of  imprisonment^  and  he  is  not 
at  liberty  to  avoid  it.^** 

Duress  per  ntinas,  which  is  either  for  fear  of  loss  of  life  or 
else  for  fear  of  mayhem  6r  loss  of  limb,  must  be  upon  sufficient 
reason.*^^  Lord  Coke  adds  to  these,  fear  of  imprisonment.*" 
In  order  to  avoid  a  note  on  the  ground  that  it  was  procured  by 
menace  of  arrest  or  imprisonment,  it  must  appear  that  the 
menace  was  of  unlawful  imprisonment,  and  that  the  maker  was 
put  in  fear  of  such  imprisonment,  and  was  thereby  induce^  to 
execute  it.**^  An  abuse  of  process  against  the  person  to  compel 
a  party  to  do  any  act  against  his  will  is  a. duress,  and  the  act 
done  may  be  avoided.**'*  It  has  been  held  that  a  restraint  of 
goods  under  circumstances  of  hardship  will  avoid  a  contract.*** 
In  the  case  of  violence  or  threats,  the  age,  sex,  state  of  health, 
etc.,  must  be  taken  into  consideration;  and  they  are  grounds  of 
avoiding  the  contract  not  only  when  they  are  exercised  on  the 
contracting  party  in  person,  but  when  the  wife,  the  husband, 

i09Hazelrigg  v.  Donaldson,  2  Mete.  (Ky.)  445.  See,  generally, 
as  to  what  constitutes  duress,  McLair  v.  Wilson,  18  Ool.  82;  Joannln 
V.  Ogilvie,  49  Minn.  564;  82  Am.  St  Bep.  581;  Barrett  v.  Weber, 
125  N.  Y.  18. 

no  Craig  v.  Ward,  9  Johns.  201;  6  Am.  Dec.  271;  Elliott  v.  Swart- 
wout,  10  Pet.  137. 

ni  Ooke,  2  Inst.  482;  Hollingsworth  v.  Napier,  3  Gai.  168;  Watkins 
T.  Baird,  6  Mass.  511;  4  Am.  Dec.  170;  Eddy  v.  Herrin,  17  Me.  338; 
35  Am.  Dec.  261. 

na  1  Bl.  Com.  131. 

113  Ck>ke,  2  Inst.  483. 

lUKnapp  y.  Hyde,  60  Barb.  80;  see,  also,  Landa  v.  Obert,  44 
Tex.  539. 

nsBreck  v.  Blanchard,  22  N.  H.  303.  It  is  not  legal  duress  t^ 
threaten  to  or  actually  take  advantage  of  the  usual  remedy  by  suit 
for  the  enforcement  of  a  debt  or  obligation,  even  If  the  claim  be 
illegal.    Holt  v.  Thomas,  105  Cal.  273. 

ne  Craig  v.  Ward,  9  Johns.  301;  Elliott  v.  Swartwout,  10  Pet 
187;  but  see  Hazelrigg  v.  Donaldson  2  Mete  (Ky.)  445;  Matasonaire 
V.  Keating,  2  Gall.  O.  C.  337. 
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the  descendants  or  ancestors  of  the  party  are  the  ohject  of 
them.  Duress  can  not  be  pleaded  by  a  strang^.^^''  Duress,  as 
defined  by  the  California  Code,  consists  in:  1.  Unlawful  con- 
finement of  the  person  of  the  party,  or  of  the  husband  or  wife 
of  such  party,  or  of  an  ancestor,  descendant,  or  adopted  child 
of  such  party,  husband,  or  wife;  2.  Unlawfid  detention  of  the 
property  of  any  such  person;  or  confinement  of  such  person, 
lawful  in  form,  but  fraudulently  obtained,  or  fraudulently  made 
unjustly  harassing  or  oppressive.^^^ 

I  3267.  Former  Judgment. 

Form  No,  718. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  on  the day  of ,  18. .,  at , 

in  an  action  then  pending  in  the courts  between 

A.  B.,  plaintiff,  and  C.  D.,  defendant,  and  for  the  same  cause 
of  action  as  that  set  forth  in  the  complaint  herein,  judgment 
was  duly  given  and  made  [describe  the  judgment]. 

I  3268.  Dismissal  of  suit.  A  dismissal  of  the  complaint  upon 
the  merits  bars  a  fresh  action,  especially  where  the  complaint 
is  in  equity.*^®  Dismissal  of  suit  to  obtain  probate  of  a  will 
is  no  bar  to  introduction  of  evidence  to  show  its  fraudulent 
destruction,  to  establish  title  in  partition.**^  But  judgment 
of  dismissal  of  premature  suit  is  no  bar  to  a  fresh  action  on  the 
demand,  when  matured.*^^  So,  also,  dismissal  on  ground  of 
want  of  capacity  to  sue  is  no  bar  to  subsequent  action  legally 
instituted.^^  And  when  dismissal  of  complaint  is  relied  upon 
in  bar,  it  must  be  shown  that  it  was  a  judicial  detennination 

in  McGlintick  v.  Onmmins,  3  McLean^  168.  An  answer  setting 
up  duress  must  In  general  aver  the  facts  constituting  the  duress. 
Thus,  if  a  trust  is  executed  by  a  deed  made  In  pursuance  thereof, 
the  execution  of  which  Is  admitted,  it  can  not  be  proved  that  it 
was  made  under  duress,  unless  the  duress  is  specially  pleaded  as 
affirmative  matter  in  avoidance  of  the  deed.  Nordholt  v.  Nbrdholt, 
87  Gal.  552:  22  Am.  St  Rep.  268. 

lift  Gal.  Givil  Gode,  $  1509.    As  to  menace,  see  Id.,  I  1670. 

ii»Bostwick  V.  Abbott,  40  Barb.  331;  S.  O.,  16  Abb.  Pr.  417; 
Weighley  v.  Ooffman,  144  Penn.  St.  488;  27  Am.  St.  Rep.  607. 

120  Harris  v.  Harris,  26  N.  Y.  483. 

121  Wilcox  V.  I^e,  26  How.  Pr.  418;  S.  O.,  1  Abb.  Pr.  (N.  S.)  260. 

122  Bobbins  v.  Wells,  26  How.  Pr.  16;  S.  G.,  18  Abb.  Pr.  191. 
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of  the  same  point.*^  Ordinarily,  when  an  action  is  dismissed 
without  any  judicial  determination  of  the  controversy,  it  is  no 
bar  to  another  suit. 

§  3269.  Effect  of  former  Judgment.  Where  a  court  in  & 
former  action  between  the  same  parties  had  jurisdiction  over 
the  subject  and  the  parties,  and  the  questions  of  fact  were  the 
same  as  in  the  subsequent  action,  and  were  necessary  to  its 
decision,  and  either  were  or  might  have  been  litigated  in  the 
suit,  and  the  final  hearing  was  upon  its  merits,  the  judgment  is 
res  ad  judicata  SA  to  all  those  things  that  were,  or  under  the 
pleadings  might  have  been,  controverted  in  that  action  whose 
adjudication  was  necessary  to  the  final  disposition  of  the  case.*** 
A  judgment  in  a  former  itction  is  well  pleaded  as  a  bar  in  a 
second  action,  provided  the  cause  of  action  is  the  same,  though 
the  form  of  action  had  been  changed.**  The  cause  of  action 
is  said  to  be  the  same  as  that  in  a  former  suit,  where  the  same 
evidence  would  support  both  actions.*^  Recovery  of  judgment 
against  a  firm  upon  a  contract  fraudulently  induced  by  one 
member  is  no  bar  to  an  action  against  that  member  for  the 
fraud.*^  If  parties  go  to  trial  on  a  plea  of  former  recovery  in 
an  attachment  execution,  with  a  replication,  this  does  not 
amount  to  a  confession  of  the  truth  of  the  facts  stated  in  tiie 
plea.*» 

§  3270.  Essential  allegations.  It  is  generally  necessary  to 
allege  that  the  former  judgment  is  in  full  force,  but  it  may 
sufiiciently  appear  by  implication.*^  In  Iowa  and  Indiana  such 
a  plea  must  be  accompanied  with  an  exhibit  of  the  record.*** 

123  Smith  V.  Ferris,  1  Daly.  18;  and  see  Bell  v.  Merrifield,  lOS 
N.  Y.  202;  4  Am.  St  Rep.  436;  Gallagher  v.  MouudSTiile,  34  W.  Va. 
730:  26  Am.  St.  Rep.  »42;  Solly  v.  Clayton,  12  CJol.  30. 

124  Keene  v.  Clark,  5  Robt  S(8;  and  see  S  5143,  post;  Graham  v. 
Culver,  3  Wyo.  639;  31  Am.  St.  Rep.  105. 

126  Taylor  v.  Castle,  42  Cal.  367. 

128  Id.:  Gayer  v.  Parker,  24  Neb.  643;  8  Am.  St.  Rep.  227. 

127  Goldberg  v.  Dougherty,  39  N.  Y.  Supr.  Ct.  (7  J.  &  Sp.)  189. 
In  actions  ex  delicto,  see  Atlantic  Dock.  etc..  Co.  v.  The  Mayor,  etc.. 
53  N.  Y.  64. 

128  Tarns  V.  Bullitt,  35  Penn.  St.  808. 

129  Southern  Life  Ins.  &,  Trust  Co.  v.  Davis.  4  Edw.  Ch.  588.  A 
plea  of  former  adjudication  need  not  state  that  the  former  Judg- 
ment had  not  been  appealed  from,  nor  that  it  had  become  final. 
In  re  Baird,  84  Cal.  95. 

180  Adkins  v.  Hudson,  19  Ind.  392;  Lee  v.  Keister*  11  Iowa,  480L 
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A  plea  can  not  contradict  the  record  of  a  former  suit.  Errors 
in  the  original  suit  should  have  been  corrected  as  they  oc- 
curred.^'^  Where  a  judgment  in  a  prior  suit  is  set  up  in  defense 
to  an  action^  a  complete  record  of  all  the  pleadings  and  pro- 
ceedings in  the  case  in  which  it  was  rendered  shoidd  be  made 
part  of  the  answer.*®^  The  rule  that  a  decree  must  be  enrolled 
before  it  can  be  pleaded  in  a  bar  of  a  second  bill  for  the  same 
matter  is  not  applicable  to  a  case  where  the  bill  is  filed  to 
impeach  a  decree  on  the  ground  of  fraud.^^'  A  judgment  in 
a  former  stiit  between  the  same  parties^  for  the  same  cause^  and 
in  the  same  form  is  a  bar  to  auy  other  suit.^^  But  such  judg- 
ment must  be  specially  pleaded.^**  For  evidence  of  a  former 
recovery  for  the  same  cause  of  action  can  not  be  given  in  any 
action  whatever^  under  an  answer  containing  only  denials 
of  the  complaint^  or  an  allegation  of  the  pendency  of  another 
action.*"®  The  rule  of  the  old  practice,  permitting  such  evi- 
dence to  be  given  under  the  general  issue  in  actions  of  eject- 
ment and  trover,**^  is  abrogated  by  the  Code.**®  If  there  is 
no  opportunity  to  plead  it,  it  may  be  put  in  evidence.*^  It 
may  be  pleaded  in  an  equity  stiit.*^  Whether  pleaded  or  not, 
it  must  be  proved  in  evidence.***    It  may  be  waived.*** 

181  HaU  V.  Singer,  3  McLean,  17. 

183  Williamson  v.  Foreman,  23  Ind.  540;  Bingle  v.  Weston,  id. 
688.  Esther  the  term  of  the  court  at  which  the  former  Judgmei^ 
was  recovered,  or  the  exact  date  of  the  entry  of  the  Judgment, 
should  be  stated,  and  when  taken  in  vacation,  the  time  of  its  entry 
try  the  clerk  should  be  stated.    Mount  y.  Scholes,  120  lU.  894. 

183  Pearse  v.  Doblnson,  L.  R.,  1  Eq.  244. 

184  McKnlght  V.  Taylor,  1  Mo.  282. 

186  Love  V.  Waltz,  7  Oal.  250;  Plercy  v.  Sabln,  10  id.  22;  70  Am. 
Dec.  692;  Vance  v.  Olinger,  27  Oal.  358;  Marshall  v.  Shafter,  82  id. 
176;  BrazU  v.  Isham,  12  N.  Y.  17;  Richardson,  v.  Hickman,  22  Ind. 
244;  see  Welsh  y.  Lindo,  1  Oanch  C.  G.  580. 

188  N.  Y.  Oode,  ed.  1877,  §  500;  Hendricks  v.  Decker,  35  Barb.  298. 

187  Young  V.  Bunnell,  2  Hill,  478;  88  Am.  Dec.  594;  S.  C,  5  Hill, 
61;  Miller  v.  Mannice,  6  Id.  125;  Wright  v.  Butler,  6  Wend.  284;  21 
Am.  Dec.  323;  Denlson  v.  Seymour,  9  Wend.  9. 

188  Hendricks  v.  Decker,  35  Barb.  298. 

188  Flandreau  v.  Downey,  23  Oal.  358;  Clink  v.  Thnraton,  47  id.  29. 

140  gan  Francisco  v.  S.  V.  W.  W.,  39  Oal.  482.  Under  Oalifomia 
practice,  a  decree  in  equity  may  be  pleaded  in  bar  of  a  subsequent 
action  at  Jaw.    Wolverton  v.  Baker.  86  Gal.  691. 

141  People  V.  De  La  Ouerra,  24  Oal.  78. 
143  Semple  v.  Ware.  42  Oal.  621. 
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I  8871,  BarttWb  If  the  partiee  are  not  the  same^  allegatioiis 
to  show  their  privity  with  the  present  parties  must  be  inserted.^^ 

I  3272.  X'oreign  adjudication  —  essential  allegations.  If  de- 
fendant relies  upon  proceedings  under  the  statute  of  another 
state^  he  must  set  out  the  statute^  that  the  court  may  see  whether 
the  proceedings  were  warranted  by  the  statute  or  not;  and  the 
general  allegation  that  the  proceedings  were  pursuant  to  the 
statute  is  not  sufficient.^^  A  plea  which  sets  up  a  foreign 
judgment  must  contain  an  allegation  that  the  court  had  juris- 
diction^ or  so  much  of  the  proceedings  must  be  spread  on  the 
record  as  will  show  affirmatively  that  the  court  has  jurisdic- 
tion.^^ Judgment  of  a  foreign  tribunal  having  full  cognizance 
of  the  same  controversy  held  conclusive  upon  the  merits,  and 
only  impeachable  for  want  of  jurisdiction  or  fraud.***  A  plea 
which  sets  up  in  bar  of  an  action  upon  a  contract  that  property 
was  attached  in  a  previous  suit  to  answer  for  the  same  demand, 
and  was  lost,  should  show  how  the  loss  occurred.**^ 

I  3273.  Offer  of  testimony  in  fonner  snit.  The  judgment 
or  decree  of  a  court  of  competent  jurisdiction  is  not  only  final 

148  Goddard  v.  Benson,  15  Abb.  Pr.  101.  A  Judgment  is  conclusive 
of  the  issues  involved  as  between  the  parties  thereto,  though  in  the 
action  in  which  it  is  pleaded  only  some  of  the  parties  are  litigants. 
Nave  V.  Adams.  107  Mo.  4U;  28  Am.  St.  Rep.  421.  Where  the  plain- 
tiff assigned  to  &  and  B.  a  certain  promissory  note  given  by  the 
defendants  for  the  purpose  of  bringing  suit  with  other  claims 
thereon,  and  S.  aud  R.  brought  suit  thereon  and  recovered  Judgment 
against  one  defendant,  it  was  held  that  such  recovery  could  be  set 
up  in  auswer  to  a  suit  on  the  note  by  the  plaintiff  against  all  the 
defendants.    Anderson  v.  Yosemite  Min.  Co.,  0  Utah,  420. 

144  Walker  v.  Masw^l,  1  Mass.  1(H;  Holmes  v.  Bronghton,  10 
Wend.  75;  26  Am.  I>ec.  586. 

145  Bumham  v.  Webster,  Davies,  286. 

146  Lazier  v.  Westcott,  28  N.  Y.  146;  82  Am.  Dec.  404;  Phillips  v. 
Godfrey,  7  Bosw.  150;  Jarvis  v.  SewaU,  40  Barb.  448;  see  Taylor 
V.  Shew,  89  Gal.  530;  2  Am.  Rep.  47&  For  a  plea  of  an  adjudica- 
tion that  the  assignment  under  which  i^aintiffs  claimed  was  fraudu- 
lent and  void,  see  Southern  Life  Ins.  &  Trust  Go.  v.  Davis,  4  Edw. 
Gh.  588.  T7nder  what  plea  former  adjudication  may  be  iweseiited 
as  a  defense,  see  Welsh  v.  Lindo^  1  Oranch  G.  G.  508.  For  an  in- 
sttfficieDt  plea  of  attachment  in  former  acti<m,  see  New  England 
Screw  Go.  v.  Bliven,  8  Blatchf.  240;  compare  StonA  v.  Stone,  2 
Granch  G.  GL  119. 

147  Starr  v.  Moore,  S  McLean,  854 
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as  to  the  matter  actually  determined,  but  as  to  eyerj  other 
matter  which  the  parties  might  have  litigated  and  had  decided 
imder  the  pleadings.**®  The  rule  is,  however,  more  properly 
and  less  broadly  stated  in  Miller  y,  Manice,  6  Hill,  121,  a  case 
where  the  general  declaration  embraced  several  causes  of  action. 
It  was  held  that  the  plaintiff  in  a  second  suit  may  show  that 
he  '*  offered^'  no  evidence  as  to  one  of  the  causes,  and  that  the 
cause  went  to  the  jury  upon  a  different  part  of  his  claim  from 
that  for  which  his  second  suit  is  brought,  in  which  case  the 
judgment  in  the  first  will  be  no  bar  for  the  second.  But  where 
he  attempts  to  give  evidence,  and  submits  the  question  to  the 
jury  without  withdrawing  any  part  of  his  claim,  the  defendant 
may  insist  upon  the  first  judgment  as  a  bar.^^ 

I  8974.  When  a  bar.  A  former  judgment  rendered  in  an  ac- 
tion tried  upon  its  merits,  between  the  same  parties,  and  upon 
the  same  subject-matter,  is,  if  properly  pleaded,  an  effectual 
bar  to  another  action  between  the  same  parties  on  the  same 
cause;  but  it  is  no  defense  to  a  cause  of  action  accrued  after 
the  rendition  of  said  judgment.**^  Where  the  same  subjectr 
matter  has  been  fairly  put  in  issue  and  once  tried  upon  the 
merits,  it  can  not  be  again  litigated,  and  a  former  judgment 
is  a  bar  so  long  as  it  remains  unreversed.*^*  A  judgment  in  a 
Justice^s  Court  for  damages  caused  by  the  alleged  diversion 
of  a  stream  of  water  is  a  bar  to  a  subsequent  action  in  the 
Sufffeme  [Superior]  Court  involving  the  same  issues.**^*  Ad- 
judication in  a  former  suit  is  conclusive  as  to  the  defense  then 

14S  La  Guen  y.  Gouvemeur,  1  Johns.  Gas.  486^  approved  in  Bmen 
V.  Hone,  2  Barb.  606;  Soutbgate  v.  M<Hitgomer7,  1  Paige  Ob.  47; 
BImson  v.  Hart,  14  Jobns.  77. 

149  Bamum  v.  Reynolds,  38  Oal.  043. 

iBO  Jones  V.  City  of  Petaluma,  36  Oal.  230;  Barnum  v.  Reynolds, 
88  id.  643. 

i«i  McKnlgbt  V.  Taylor,  1  Mo.  282;  San  Francisco  v.  S.  V.  W.  W., 
SO  Oal.  473;  Btcbebome  v.  Auzerais,  45  id.  121;  Rabm  v.  Minia,  40 
id.  422;  Ambler  v.  Wblpple,  139  111.  811;  32  Am.  St.  Rep.  202. 
Tbe  tect  that  a  Judgment  In  a  former  action  betv^een  the  same 
parties,  wbicb  determined  tbe  same  points  as  those  raised  in  the 
latter  action,  was  erroneous  under  the  law  as  subsequently  de- 
clared by  the  appellate  court  in  other  cases  between  other  parties, 
does  not  affect  its  force  as  an  adjudication  of  the  rights  of  the 
parties  thereto,  and  those  in  privity  with  them.  People  v.  Holladay, 
98  Oal.  241;  27  Am.  St.  Rep.  186;  Oarr  v.  Beauregard,  101  U.  a  668. 

1B2  Boyer  v.  Schofield,  2  Keyes,  628. 
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exiBtent^  but  not  bo  aa  to  another  Bubsequently  arising^  and 
which  could  not  then  have  been  interposed.^^ 

I  3276.  When  not  a  bar.  A  judgment  in  a  former  action  ia 
not  a  bar  in  a  subsequent  action^  although  the  pleadings  present 
the  same  matter^  if  it  appears  either  by  the  record^  or,  it  seems, 
by  extraneous  evidence,  that  the  matter  in  question  was  not 
litigated,  and  actual  evidence  waa  not  given  as  to  it,  and  it  was 
not  submitted  to  the  court,  but  that  the  trial  and  verdict  pro- 
ceeded upon  other  grounda.^^  A  decree  dismissing  a  biU  for 
matters  not  involving  merits  is  no  bar  to  a  subsequent  suit.''" 
A  judgment  against  one  of  two  several  obligors  without  satiB- 
faction  is  no  bar  to  an  action  against  the  other.'^  In  an  action 
against  an  infant  for  damages,  a  judgment  of  discontinuance  in 
a  former  action  for  the  same  cause  brought  in  the  court  of  a 
justice  of  the  peace>  the  judgment  being  rendered  on  the  ground 
that  the  defendant  was  an  infant  and  no  guardian  had  been  ap- 
pointed, is  no  bar.  A  justice  has  no  jurisdiction  to  proceed 
against  an  infant  defendant,  after  the  return  of  process,  until  a 
guardian  has  been  appointed.^'''  When  the  court  rendering 
judgment  has  failed  to  acquire  jurisdiction  over  the  person  or 
subject-matter  in  controversy,  its  action  is  null,  and  no  bar  to 
future  proceeding.'**  So,  also,  where  such  court  has  not  exer- 
cised its  jurisdiction  within  the  limits  imposed  by  statute.'''* 

I  8876.  Whien  an  estoppel.  If  on  the  case  made  by  the  com- 
plaint, the  defendant  is  not  called  upon  or  has  no  opportunity 
to  plead  a  former  judgment  as  an  estoppel,  it  may  be  received 

iw  Smith  V.  McCluskey,  45  Barb.  610;  see  Oal.  Oode  Olv.  Pro.. 
I  1906^  declaring  the  effect  of  a  Judgment  or  final  order  In  an  action 
or  special  proceeding.  Consult  Miller  v.  Van  Tassel,  24  Gal.  466; 
Boggs  V.  Clark,  37  id.  238;  Leese  v.  Sherwood.  21  id.  164;  Ford  v. 
Doyle,  44  id.  635. 

iM  Burwell  v.  Knight,  51  Barb.  267. 

1B6  Hughes  V.  United  States,  4  Wall.  282;  see,  also,  Tntton  v. 
Addams,  45  Penn.  St  67. 

166  Armstrong  v.  Prewett,  5  Mo.  476;  32  Am.  Dec.  838;  Fltvgerald 
V.  Burke,  14  Col.  569;  Hlx  v.  Davis,  68  N.  C.  238. 

167  Harvey  v.  Large,  51  Barb.  222. 

168  Sagendorph  v.  Shult,  41  Barb.  102;  Cage  v.  Hill,  43  id.  44; 
Porter  v.  Bronson,  20  How.  Pr.  202;  19  Abb.  Pr.  286;  and  see  Hardj 
V.  Beaty,  84  Tex.  562;  31  Am.  St.  Rep.  80. 

iw  Bloomer  v.  Merrill,  20  How.  Pr.  269. 
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in  eyidence  as  matter  of  estoppel  without  having  been  pleaded.^^ 
A  judgment  to  operate  as  an  estoppel  must  be  a  judgment  of 
a  court  of  competent  jurisdiction^  upon  the  same  subject-matter, 
in  a  cause  regularly  tried  on  its  merits,^  upon  issue  didy  joined 
by  proper  pleadings  in  such  court,  between  the  same  parties  or 
their  privies.^^^  Suffering  judgment  for  whole  amount  claimed 
by  plaintiff  held  to  estop  defendant  from  bringing  subsequent 
suit  for  an  omitted  credit,  which  he  might  have  set  up  as  a 
defense;*^  and  recovery  of  part  of  an  entire  demand  estops 
any  suit  being  brought  for  the  residue.^®  Disallowance  of 
claim,  as  set-off  in  one  action,  estops  another  being  brought  for 
it.^**  A  judgment  obtained  pendente  lite  in  an  action  previously 
brought  may  operate  as  an  eetoppel.^®^ 

I  8277.  Vraod. 

Form  No,  719. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  the  plaintiff  induced  him  to  make  the  note  mentioned 
in  the  complaint  by  representing  that  he  was  authorized  by  one 
A.  B.,  to  whom  the  defendant  owed  the  amount  of  the  same^  to 
take  a  note  to  himself  in  satisfaction  of  such  debt  [or  otherwise 
state  the  fraudulent  misrepresentations^  etc.] 

II.  That  the  said  representations  were  false. 

III.  That  the  defendant  received  no  consideration  for  the  said 
note.^^® 

§  3278.  Essential  avermeiits  —  fraudulent  misrepresentations. 
To  set  aside  for  fraud  a  decree  signed  and  enrolled,  actual, 
positive  fraud  must  be  shown.    Mere  constructive  fraud  is 

160  Jackson  v.  Lodge,  36  Oal.  28;  (Sink  v.  Thurston,  47  id.  20;  see 
Wixson  T.  Devine,  67  Id.  341. 

161  Boggs  V.  Clark,  37  Cal.  236. 

162  Blnck  V.  Wood,  43  Bai-b.  315. 

168  Hopf  V.  Myers,  42  Barb.  270;  Bancroft  v.  Winspear,  44  id.  209. 

164  Rogers  V.  Bogers,  1  Daly,  194;  see,  also,  as  to  similar  effect  of 
setting  up  demand  by  way  of  counterclaim,  CoUyer  v.  OoUins, 
17  Abb.  Pr.  467. 

166  Band  of  Beloit  v.  Beale,  7  Bosw.  61;  see,  on  the  other  hand, 
as  to  course  to  be  pursued  when  Judgment  relied  upon  as  an 
estoppel  Is  reversed  pendente  lite,  Gilchrist  v.  Comfort,  26  How.  Pr. 
394. 

166  This  form  is  from  the  Code  Commissioners'  Book,  of  New 
York. 
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not  sufficient^  at  all  events  after  long  delay.^^  An  answer  seek- 
ing to  avoid  a  contract>  by  reason  of  fraudulent  misrepres^itar 
tions  of  the  plaintiff  in  procuring  it^  must  state  in  what  the 
mii^presentations  consisted,  and  they  must  be  of  matter  of 
fact  of  which  defendant  was  ignorant,  and  not  of  law.^^  False 
representations  in  respect  to  the  profitable  nature  of  a  business 
carried  on  upon  leased  premises,  whereby  defendant  was  induced 
to  guarantee  the  rent^  may  be  set  up  as  a  defense  to  an  action 
on  his  guarantee.^*^  The  answer  was  held  fatally  defective  in 
not  charging  the  representations  to  have  been  fraudulently  madet^ 
or  that  there  was  a  warranty  of  some  particular  quantity.''^ 
Where  an  answer  contains  a  general  allegation  of  fraud,  and 
plaintiffs  go  to  trial  upon  the  issue  thus  joined,  without  taldng 
any  exception  to  the  answer  on  the  groud  of  sufficiency,  and 
there  is  no  objection  made  by  the  plaintiffs  to  the  testimony 
introduced  by  defendants  in  support  of  the  issue  of  fraud,  an 
objection  to  the  answer  on  the  groimd  that  it  does  not  contain 
a  statement  of  the  particular  facts  and  circumstances  constitut- 
ing the  alleged  fraud,  can  not  be  entertained  by  the  Supreme 
Court  on  appeal.^*^^  Fraud  must  be  specially  pleaded,  and  the 
circumstances  constituting  fraud  must  be  set  up.^^^    An  answer 

i«7  Patch  V.  Ward,  L.  R.,  3  Ch.  268. 

168  People  V.  Supervisors  of  San  Francisco,  27  Cal.  066;  Holdredge 
V.  Webb,  64  Barb.  9. 

109  Mendelson  v.  Stout,  37  N.  Y.  Supr.  Ct.  (5  J.  &  Sp^)  406.  For 
other  cases  Inyolving  fraud  and  Illegality,  see  Dorris  v.  French,  4 
Hun,  202;  Rowing  v.  Manley,  13  Abb.  Pr.  (N.  S.)  276;  Swords  v. 
Owen,  43  How.  Pr.  176;  Donovan  v.  The  Gompagnie,  39  N.  Y.  Supr. 
Ot.  (7  J.  &  Sp.)  519;  LesziDsky  v.  White,  45  Cal.  278;  see,  also,  CaL 
Civil  Code,  §  1571  et  seq. 

170  Kinney  v.  Osborne,  14  Cal.  112. 

171  King  V.  Davis,  34  Cal.  100;  Sukeforth  v.  Lord,  87  id.  399;  and 
see  Hughes  v.  Wheeler,  76  id.  230. 

172  People  V.  Supervisors  of  San  Francisco,  27  CHL  656;  Gifford 
V.  CarviUe,  29  id.  589;  Lamott  v.  Butler.  18  id.  32;  Basmussen  v. 
McKnight,  3  West  Coast  Rep.  670;  Parley's  Park  S.  Min.  Co.  v. 
Kerr,  2  id.  432;  Albertoli  v.  Branham,  80  Cal.  631;  13  Am.  St  Rep. 
200;  Woodruff  v.  Howes,  88  Cal.  184;  De  Votie  v.  McGerr,  15  Col. 
467;  22  Am.  St  Rep.  426;  Jain  v.  Giffin,  3  Col.  App.  90.  An  answer 
setting  up  fraud  or  deceit  as  a  defense  to  an  action  on  a  promis- 
sory note  should  show  damage  therefrom  and  the  extent  thereof. 
Parker  v.  Jewett,  52  Minn.  514.  So  where  a  chattel  mortgage, 
made  the  basis  of  an  action,  is  fair  upon  its  face,  it  can  not  be 
impeached  for  fraud  unless  the  fncts  relied  on  to  constitute  the 
fraud  are  pleaded  in  the  answer.  Brereton  v.  Bennett  15  Col.  254; 
Grocery  Co.  v.  Stinson,  13  Wash.  St  256.    Title  resting  upon  fraud 
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alleging  that  a  judgment  relied  on  by  the  plaintiff  was  obtained 
by  iraud  and  collusion  between  parties  named  is  sufficiently 
definite  and  certain,  without  specifying  the  acts  which  show 
fraud  and  collusion. ^'^^  An  answer  presents  a  good  defense  to  an 
action  which  is  brought  on  the  ground  of  frauds  if  it  states  cir- 
cumstances from  which  it  can  be  reasonably  inferred  that  the 
fraud  charged  could  not  have  been  practiced.^^^ 

t  8870.  Infancy  of  plalnttft. 

Form  No,  720. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  plaintiff  is  not  of  the  age  of  twenty-one  years  [if  a 
female,  eighteen  years];  or  that  at  the  commencement  of  this 
action  the  plaintiff  was  not  the  age  of  [twenty-one]  years^  and 
has  no  guardian  appointed  herein. 

I  8280.  Infancy  of  dofendant. 

Form  No.  721. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  at  the  time  of  making  the  supposed  agreement  [or  of 
the  delivery  of  the  goods]  mentioned  therein,  he  was  under  the 

age  of  [twenty-one]  years,  to-wit,  of  the  age  of 

years  and  said  agreement  did  not  relate  to  personal  property  in 
the  immediate  possession  and  control  of  this  defendant,  nor  for 
things  necessary  for  his  support. 

I  8281.  Essential  allegations.  In  all  this  class  of  actions, 
where  the  disability  of  defendant  is  claimed,  such  as  infancy, 
lunacy,  etc.,  the  facts  causing  such  disability  should  be  in  all 
cases  specially  pleaded;  for,  in  general,  such  disability  can  not 
be  i^oven  unless  pleaded.**"^ 

how  pleaded  in  answer.  See  De  Votle  v.  McGerr,  15  Col.  467;  22 
Am.  St.  Rep.  426.  In  an  action  to  foreclose  a  chattel  mortgage, 
a  plea  that  the  mortgage  was  obtained  by  fraud  and  misrepresenta- 
tion, without  specifying  In  what  it  consisted,  is  faulty.  Bennett 
T.  Reef,  16  Col.  430.  Allegation  in  answer  that  conveyance  was 
made  with  intent  to  delay  and  defraud  the  grantor's  creditors  — 
sufficiency.  See  Probert  v.  McDonald,  2  S.  Dak.  495;  Reese  v. 
Kinkead,  20  Nev.  65. 
178  Culver  V.  Hollister,  17  Abb.  Pr.  406. 

174  Burk  V.  Stewig,  21  Tex.  418. 

175  See  Young  v.  Bell,  1  Cranch  a  C.'842;  Roe  v.  Angevine,  7 
Hun.  679;  Mott  v.  Burnett,  2  B.  D.  Smith,  50;  Fay  v.  Burditt.  81 
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I  3282.  Marriage  of  plaintiil. 

Form  No,  722. 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  the  plaintiff  was,  at  the  commencement  of  this  ac- 
tion, and  still  is  the  wife  of  one  A.  B.,  who  is  still  living  at 
with  this  plaintiff. 

II.  That  this  action  does  not  concern  her  separate  property, 
or  her  right  or  claim  to  a  homestead. 

§  3283.  Essential  allegations  —  effect  of  divorce.  Where  the 
disability  of  the  plaintiff,  who  is  a  married  woman,  does  not  ap- 
pear upon  the  face  of  the  complaint,  the  defendant,  if  he  in- 
tends to  avail  himself  of  the  coverture  as  a  defense  to  the  action^ 
should  set  it  up  in  his  answer.  Such  objection  is  waived  by 
a  general  denial.^^®  An  action  brought  in  the  names  of  hus- 
band and  wife,  to  recover  wife's  separate  estate,  does  not  abate 
in  consequence  of  divorce  and  subsequent  marriage  of  wife  with 
another.^^  Where  the  husband  and  wife  are  joined  as  plain- 
tiffs, and  the  contract  sued  on  and  set  forth  in  the  complaint 
was  made  between  the  husband  only  and  the  defendants,  the 
name  of  the  wife  was  mere  surplusage,  and  not  a  defect  of 
parties  under  the  Code,  and  might  have  been  stricken  out  on 
notice,  if  insisted  upon.^''® 

Ind.  483;  42  Am.  Rep.  142.  As  to  disabilities  of  minors,  their  rights, 
the  disafitenance  of  contracts  by  them,  their  contracts  for  neces- 
saries and  obligations  entered  Into  under  the  express  authority  of 
a  statute,  see  Gal.  Qivil  Ck>de,  §§  33-37,  and  Id.,  S  264  ^ /  seq. 

176  Dlllaye  v.  Parks,  31  Barb.  132;  BelvlUe  v.  Oox,  lOO  N.  O.  265; 
see  Cal.  Code  Civ.  Pro.,  §  370.  In  an  action  on  contract  against  a 
married  woman,  in  those  states  in  which  she  may  enter  into  any 
contract,  the  same  as  if  she  were  sole,  a  plea  of  coverture,  without 
more,  is  not  sufficient  in  law  as  a  defense.  Rose  v.  Otis,  18  Ool. 
59;  and  see  Brice  v.  MUler,  35  S.  C.  537;  Hansee  v.  Piero,  10  N.  Y. 
Supp.  4W;  Cook  v.  Walling,  117  Ind.  9;  10  Am.  St.  Rep.  17;  Snell 
V.  Snell,  123  111.  403;  5  Am.  St.  Rep.  526.  In  plea  of  coverture  In 
abatement,  the  allegations  recognized  as  necessaiy  are,  that  of 
coverture  at  the  time  of  the  commencement  of  the  action  and  its 
continuance  by  the  continued  life  of  the  husband  up  to  the  time 
of  filing  the  plea.    Atwood  v.  Higgins,  76  Me.  423. 

177  Oalderwood  v.  Peyser,  31  Cal.  833. 

178  Warner  &  Wife  v.  Steamship  Uncle  Sam,  0  CaL  607. 
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I  8284.  Marriage  of  defendant. 

Farm  No.  723. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  at  the  time  of  making  the  agreement  [or  of  the  delivery 
of  the  goods  mentioned  therein]  she  was  the  wife  of  J.  K. 

I  8285.  Varrlage.  The  marriage  of  a  female  defendant  does 
not  abate  an  action.^*^  But  at  common  law^  the  marriage  of  a 
female  complainant  abates  the  suit^  and  it  must  be  revived  either 
in  favor  of  or  against  her  husband.^^ 

%  8286.  Marriage  of  defendant  after  the  contraet  and  before 
the  action. 

Farm  No.  724. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  she  was^  at  the  commencement  of  j^his  action,  and 

still  is  the  wife  of  A.  B.,  who  now  resides  at with 

this  defendant. 

II.  That  this  action  does  not  concern  her  separate  property, 
or  her  right  or  claim  to  the  homestead  property. 

S  8287.  Arbitration  and  award.  The  plea  of  coverture,  and 
that  the  defendant's  husband  did  not  consent  to  the  arbitration 
upon  the  award  in  which  a  judgment  was  founded,  is  not 
sufficient  in  proceeding  by  scire  facias  to  revive  the  judgment* 
Though  this  plea  might  be  a  good  defense  to  an  action  on 
the  judgment,  yet,  until  such  judgment  is  set  aside,  the  defend- 
ant can  not  resist  the  scire  facias,  the  object  of  which  is  to 
enforce  process  upon  such  judgment.*®* 

I  8288.  Charging  separate  estate.  In  an  action  brought  to 
charge  the  separate  estate  of  a  married  woman,  when  the 
coverture  is  aUeged  in  the  complaint,  a  defense  that  the  defend- 
ant is  a  married  woman  is  bad  on  demurrer,  for  it  sets  up  no 
new  matter;*^  and  such  an  answer  is  insufficient.*^    A  married 

179  Campbell  v.  Bowne,  5  Paige  Ch.  34. 

180  Quackenbush  v.  Leonard,  10  Paige,  131. 
Ml  Taylor  v.  Harris,  21  Tex.  43a 

1S2  Aiken  v.  Clark,  16  Abb,  Pr.  32a 
188  Id. 
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woman  may  answer  separately,  where  homestead  or  her  separ 
rate  estate  is  involved.^®* 

I  8289.  Impotence.  Impotence  does  not  render  a  marriage 
void,  but  only  voidable^  and  the  validity  of  a  marriage  can  not 
be  impeached  on  that  ground  after  the  death  of  one  of  the  par- 
ties. Therefore  the  right  of  a  husband  to  administer  his  wife's 
estate  can  not  be  disputed  on  tho  ground  of  the  nullity  of  the 
marriage  by  reason  of  his  impotence.*®^ 

I  8290.  PromlBsory  note.  An  answer  upon  a  promiseory  note 
that  the  maker  is  a  mained  woman  is  sufficient  as  a  confession 
and  avoidance.*^ 

I  8291.  Misjoinder  of  parties. 

Farm  No.  725* 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  A.  B.^  is  improperly  joined  as  a  plaintiff  [or  defend- 
ant] in  this:  that  he  has  no  interest  in  the  subject-matter  in 
controversy  [or  otherwise  state  reasons]. 

§  8292.  Misjoinder  of  parties.  Where  a  misjoinder  of  par- 
ties plaintiff  does  not  appear  upon  the  face  of  the  complaint, 
and  the  objection  is  not  taken  by  answer,  it  is  deemed  waived.^"^ 
Misjoinder  of  parties  plaintiff,  owing  to  matters  which  have 
occurred  pending  the  action,  must  be  taken  by  supplemental 
answer,  or  it  is  waived.*^  Objection  should  be  taken  by  de- 
is*  Moss  V.  Warner,  10  Cal.  296;  Harlay  v.  Rltter,  13  How.  Pr. 
147;  PhlHips  v.  Burr,  4  Duer.  113;  see,  also,  Cal.  Code  Civ.  Pro., 
$§  370.  371. 

186  A.  V.  B.,  L.  R.,  1  P.  &  D.  559. 
18«  Scudder  v.  Gori.  18  Abb.  Pr.  223. 

187  Hastings  v.  Stark,  36  Oal.  122;  Trenor  v.  C.  P.  R  R.  Co.,  50 
Id.  223;  see  Mlnter  v.  Durham,  13  Oreg.  470;  Smith  v.  Dom,  96  CaL 
73;  Asevado  v.  Orr,  100  Id.  208.  As  to  nonjoinder  of  parties  plain- 
tlff  In  partition,  see  Sutter  v.  San  Francisco,  36  Cal.  112. 

188  Calderwood  v.  Peyser,  31  Cal.  333;  Barstow  v.  Newman,  34  id. 
90.  As  to  joinder  of  plaintiffs,  see  Cal.  Code  Civ.  Pro.,  %%  378-384; 
Prost  V.  Harford,  40  Cal.  165;  Powell  v.  Powell,  48  id.  234:  Andrews 
V.  Pratt,  44  id.  319.  As  to  nonjoinder,  see  McGilvery  v.  Morehead. 
3  Cal.  271;  EsteU  v.  Chenery,  id.  467;  Whitney  v.  Stark,  8  id.  516; 
68  Am.  Dec.  360;  Conner  v.  Hutchinson,  12  Cal.  126;  Barber  t. 
Cazalis,  30  id.  96;  Coleman  v.  Clements,  23  id.  245;  Jenkins  v. 
Prink,  30  id.  586;  89  Am.  Dec.  134;  Smith  v.  Lawrence,  38  Cal.  24; 
99  Am.  Dec.  344;  Moss  v.  Wilson,  40  Id.  159;  Gates  v.  Lane,  44  Id. 
896. 
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murrer  or  answer  to  the  misjoinder  of  parties  defendant.  An 
answer  will  not  be  treated  as  a  plea  in  abatement  for  a  mis- 
joinder of  parties  defendant,  after  the  testimony  has  disclosed 
a  proper  cause  of  action  against  them.^^  The  objection  that 
there  is  a  misjoinder  of  defendants  must  be  raised  by  demurrer 
or  answer;  and  if  not  so  raised,  the  plaintiff  will  be  entitled  to 
recovery  against  all  the  defendanta.^^ 

§  8803.  Misnomer. 

Farm  No.  726. 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  the  true  name  of  the  plaintiff  [or  of  defendant]  is 

and  ever  has  been  .,  and  not  ,  in 

which  name  he  sues  [or  is  sued]. 

§  3894.  Must  be  pleaded.  Misnomer  of  plaintiff  or  defend- 
ant must  be  pleaded  in  abatement.^^^  And  this  is  so  even  in 
case  of  a  corporation.^^  In  suits  or  proceedings  by  or  against 
any  corporation,  a  mistake  in  the  name  is  waived  if  not  pleaded 
in  abatement.  Misnomer  of  the  plaintiff  can  not  be  taken  ad- 
vantage of  on  the  trial  or  by  plea  in  bar,  but  must  be  pleaded 
in  abatement.*®*  Where  two  or  more  persons  associated  in  any 
business  transact  such  business  under  a  common  name,  whether 
it  comprises  the  names  of  such  persons  or  not,  the  associates 
may  be  sued  by  such  common  name.*^  It  is  a  familiar  rule  that 
a  person  may  be  sued  by  a  fictitious  name,  but  a  personal  judg- 
ment against  a  fictitious  person  or  against  a  person  not  the  party 
to  the  suit  would,  of  course,  be  worthless,  assuming  that  such 

180  Warner  v.  Wilson,  4  Cal.  310;  Dunn  v.  Tozer.  10  Id.  170. 

i«o  story  V.  Livingston,  13  Pet  359;  Minor  v.  Mechanics'  Bank 
of  Alexandria,  1  id.  46;  GUman  v.  Rives,  10  id.  298;  Chandler  v. 
Byrd,  Hempst.  222;  Fosgate  v.  The  Herlcimer  Manf.  &  Hydraulic 
Ck>.,  12  N.  Y.  580;  compare  Bateb  v.  Jamee,  3  Duer,  45. 

iM  Welsh  V.  Kirkpatrlck,  30  Cal.  204;  King  v.  Randlett,  33  id. 
821;  Mann  v.  Carley,  4  Cow.  148;  CoUmann  v.  Collins,  2  HaU,  569; 
Miller  V.  Stettiner,  7  Bosw.  692;  Pennsylvania  Co.  v.  Sloan,  125  III. 
72;  8  Am.  St.  Rep.  337. 

102  Bank  of  Utica  v.  Smalley,  2  Cow.  770;  14  Am.  Dec.  526;  Metho- 
dist Bpiscopal  Church  v.  Tryon,  1  Den.  451;  Ala.,  etc.,  R.  R.  Co.  v. 
Holding,  60  Miss.  255;  30  Am.  St.  Rep.  541. 

iMHanly  v.  Blanton,  1  Mo.  49;  Boisse  v.  Langham,  id.  572; 
Thompson  v.  Elliott,  5  id.  118. 

iwcal.  Code  Civ.  Pro.,  §  888.  As  to  effect  of  Judgment  in  sucb 
cases,  see  Id.;  MuUiken  v.  Hull,  5  Cal.  246. 
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judgment  could  be  obtained.    This  relates  to  defeindant.    A 
piairtift'  ought  to  know  his  own  name.^"*^ 

$  8895.  Mistake. 

Form  No,  727, 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  when  he  signed  the  note  therein  mentioned,  he  sup- 
posed it  to  be  for  [one  thousand]  dollars,  but  by  mistake  it  was 
drawn  for  [ten  thousand]  dollars. 

II.  That  he  received  no  consideration  for  more  than  [one 
thousand]  dollars.^^ 

S  3806.  Nonjoinder  of  a  necessary  party  plaintiif . 

Form  No.  728, 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  the  goods,  wares,  and  merchandises  described  in  the 
complaint  were  sold  by  plaintiff  and  one  C.  D.,  as  partners^  un- 
der the  name  of  A.  B.  &  C.  D. 

II.  That  the  said  C.  D.  is  still  living. 

§  8S297.  Nonjoinder.  A  failure  to  join  may  be  pleaded  in 
abatement.^®^  An  objection  for  a  defect  of  parties,  e,  g,,  the 
nonjoinder  of  a  copartner  as  plaintiff,  which  ia  not  apparent 
upon  the  face  of  the  complaint,  must  be  taken  by  demurrer  or 
answer. ^^^  And  if  not  thus  interposed,  the  defendant  must  be 
held  to  have  waived  the  objection.*^  And  an  answer  upon  the 
merits  waives  all  such  defects.*^ 

lOB  See  Gal.  Code  Civ.  Pro.,  %  474.  Plea  in  abatement  on  ground 
of  misnomer.  See  Hess  v.  Lowrey,  122  Ind.  225;  17  Am.  St.  Bap. 
8S5;  Baker  v.  Bessex,  73  Me.  472. 

iM  See  OaL  Civil  Code.  %%  157^1579. 

197  wiiitney  v.  Stark,  8  Cal.  514;  68  Am.  Dec.  360;  and  see  Stock 
Co.  V.  Railroad  Co..  47  Wis.  516;  %  3183,  ante- 

iM  Cal.  Code  a  v.  Pro.,  %%  430,  433;  Code  of  Pro.  of  N.  Y.,  ed.  1877. 
%%  488,  498.  The  failure  to  Join  a  dormant  partner  aa  defendant 
In  an  action  against  the  partnership  can  not  be  pleaded  In  abate- 
ment.   Pinsehower  v.  Hanks,  18  Nev.  99. 

iw  Cal.  Code  Civ.  Pro.,  §  434;  N.  Y.  Code,  ft  499;  Ttenor  v.  O.  P. 
IL  R.  Co.,  50  Cal.  223;  Oonklin  v.  Barton,  43  Barb.  435. 

sooGillam  v.  Sigman,  29  OaL  637;  Wendt  v.  Rosa,  33  Id.  650: 
Bcranton  v.  Farmers  &  Mechanics'  Bank,  33  Barb.  527;  Merritt  v. 
Walsh,  32  N.  Y.  685.  As  to  nonjoinder  of  parties  plaintiff,  see 
generally,  McGUvery  v.  Moorhead,  3  Cal.  271;  Mayo  v.  Stansbnry. 
id.  465;  Connor  v.  Hutchinson,  12  id.  126;  Barber  v.  CazaUis,  30 
id.  96;  I  3103,  ante. 
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S  3298.  Nonjoinder  of  owners  in  action  between  tenants  in 
common. 

Form  No,  729, 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That and .^  residing  at y 

are  tenants  in  common  with  the  plaintiff  in  said  lands,  and 
necessary  parties  to  this  action. 

$  3299.  Tenants  in  common.  In  California  all  persons  hold- 
ing as  tenants  in  common,  joint  tenants,  or  coparceners,  or  any 
number  less  than  all,  may  jointly  or  severally  commence  or  de- 
fend any  civil  action  or  proceeding  for  the  enforcement  or 
protection  of  the  rights  of  such  party .^^ 

\  3300.  Nonjoinder  of  a  coadministrator. 

Form  No.  7SO> 

[TfTLE.] 

The  defendant  answers  to  the  complaint: 

I.  That  after  the  death  of  said  A.  B.,  and  on  or  about  the 

day  of ,  18 . . ,  letters  of  administration 

were  duly  issued  to  one  C.  D.,  together  with  the  plaintiff,  by 

the  Superior  Court  of  the  county  of ,  and  said  C.  D. 

thereupon,  duly  qualified  as  administrator,  and  as  such  entered 
upon  the  duties  of  his  trust,  and  still  is  such  administrator. 

$  3301.  Objection,  how  and  when  must  be  taken.  In  an  action 
on  a  joint  contract,  the  omission  to  sue  all  the  joint  contractors 
may  be  specially  pleaded. ^^^  The  same  in  an  action  against  an 
attorney,  one  of  a  partnership  composed  of  several  attomeys.^^ 
The  plea  must  give  the  names  truly,  so  that  the  plaintiff  may 
proceed  correctly  the  second  time.  If  it  appear  on  the  trial 
that  another  not  named  by  the  plea  wa*  also  a  joint  con- 
tractor, the  proof  fails.^*^  This  rule  is  not  changed  by  the 
Code.^*''^  The  fact  that  other  persons,  jointly  responsible,  have 
not  been  made  defendants,  must  be  pleaded  in  abatement,  or 
it  can  not  be  taken  advantage  of  on  the  trial.  The  rule  ap- 
plies to  all  joint  contracts,  as  well  as  to  those  arising  particularly 

201  Cal.  Oode  Civ.  Pro..  §  384;  see,  also.  Id.,  §  381;  §  139,  on/r. 

202  Bweet  V.  Tuttle,  14  N.  Y.  465. 

208  Wooster  v.  Chamberlain,  28  Barb.  002. 

204  Mechanics  &  Farmers*  Bank  v.  Dakin,  24  Wend.  411;  Hawks 
V.  Munper,  2  Hill,  200. 
206  Fowler  v.  Kennedy,  2  Abb.  Pr.  347. 
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from  mercantile  partnerships.^^  In  a  bill  to  set  aside  a  eon- 
Yeyance,  as  made  without  consideration^  and  in  fraud  of  cred- 
itors^  the  alleged  fraudident  grantor  is  a  necessary  defendant  in 
the  bill.*"  The  answer  should  allege  that  they  are  still  living;** 
or,  if  a  corporation,  that  it  is  still  in  existence.*'*  But  the 
omission  to  all^e  this  is  cured  by  proof  on  the  trial  that  they 
were  still  living.  Objection  to  such  proof  after  it  has  been 
introduced  should  be  disregarded,  or  the  answer  amended  to 
conform  to  the  proof .^^^  It  sufficiently  alleges  thai  they  are 
still  living,  if  it  alleges  that  they  reside  at  a  place  named.^^ 
After  showing  the  facts  which  make  it  appear  that  other  parties 
are  necessary,  and  naming  the  parties,  it  is  unnecessary  to  add 
a  f  oimal  allegation  that  they  are  necessary  parties.^^ 

I  3302.  Nonjoinder  of  one  who  was  a  party  to  the  oontraet. 

Form  No.  731, 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  the  supposed  contract  [or  other  cause  of  actioni]  meor 

tioned  in  the  complaint  was  made  with  said  , 

plaintiff  [or  defendant],  and  one  A.  B.,  jointly. 

II.  That  the  said  A.  B.  is  still  living. 

« 

I  3303.  Payment. 

Form  No.  732* 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  on  the day  of ,  18. .,  at , 

he  paid  to  the  plaintiff  the  money  demanded  in  the  complaint 

[or  dollars,  on  account  of  the  demand  in  the 

complaint]. 

%  3304.  Payment,  how  and  when  must  be  pleaded.     In  all  of 

the  states,  except  California,  payment  or  part  payment**'  may 

206  ziele  T.  Oampbeirs  Bx'rs,  2  Johns.  Gas.  382;  WlUiams  v.  Alien, 
7  Cow.  316;  Robertson  v.  Smith,  18  Johns.  460;  9  Am.  Dec.  227; 
Le  Page  v.  McCrea,  1  Wend.  164;  19  Am.  Dec.  469. 

207  Oaylords  v.  Kelshaw,  1  Wall.  81. 

208  Burgess  v.  Abbott.  6  Hill,  135;  affirming  S.  C,  1  id.  476. 

209  state  of  Indiana  v.  Woram,  6  Hill,  33;  40  Am.  Dec.  »7a 

210  Wooster  v.  Chamberlin,  28  Barbi  602l 

211  Taylor  v.  Richards,  9  Bobw.  679. 

212  Cook  V.  Mancius,  3  Jc^ns.  Ch.  427. 

213  McKyrlng  v.  Ball,  10  N.  T.  297;  69  Am.  Dec.  696;  Solary  ▼• 
Stultz,  22  Fla.  263. 
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be  set  up  in  the  answer  as  new  matter,  and  must  be  specially 
pleaded.^*  In  California,  payment  may  be  proved  by  the  de- 
fendant under  a  general  denial,  upon  the  ground  that  such  de- 
nial makes  it  incumbent  on  the  plaintiff  to  prove  a  subsisting 
indebtedness  from  the  defendant  to  the  plaintiff  to  the  time 
of  the  commencement  of  the  suit*** 

In  Pennsylvania,  payment  with  leave  is  a  general  issue  plea, 
and  with  notice  of  special  matter,  admits  anything  which  proves 
fraud,  mistake,  want  or  failure  of  consideration,  and  shows  that 
ex  aequo  et  bono  a  part  or  whole  of  the  amount  claimed  should 
not  be  recovered.^®  A  plea  of  paym^it  admits  ail  the  all^ar 
tions  in  the  complaint  essential  to  support  the  action,^''  and 
throws  the  affirmative  of  the  issue  on  the  defendant.^^  In 
pleading  payment,  it  is  not  necessary  that  the  answer  should 
describe  the  particulars  of  the  transaction  relied  on  as  constitut- 
ing payment.  Under  the  averment  that  the  demand  has  been 
paid,  it  is  competent  to  prove  how  it  has  been  paid,  whether  in 

«4Fort  V.  Gooding,  9  Barb.  371;  Texler  v.  Gouln,  5  Duer,  389; 
MorriU  V.  Irving  Fire  Ins.  Oo.,  33  N.  T.  429;  88  Am.  Dee.  396;  Field 
V.  Mayor  of  New  York,  6  N.  T.  189;  Henderson  v.  Henderson,  3 
Den.  314;  FeUers  v.  Lee,  2  Barb.  489;  M(N:ey  v.  Farmers'  Loan  & 
Trust  Co.,  18  id.  406;  Pattison  v.  Taylor,  1  Code  R.  (N.  S.)  174; 
Martin  v.  Gage,  5  Seld.  398;  New  York  Life  Ins.  &  Trust  €k>.  v. 
Covert,  29  Barb.  436;  RaUroad  Co.  v.  Grove,  39  Kan.  731;  Lent  v. 
Railroad  Co.,  130  N.  Y.  504;  Hyde  v.  Hazel,  43  Mo.  App^  668w  A 
plea  of  payment  is  new  matter,  which,  not  being  denied  by  the 
reply,  stands  admitted.  Agricultural  Works  v.  Cteighton,  21  Oreg. 
495;  Clark  v.  Wick,  25  id.  446;  Adams  v.  Tuley,  1  Ind.  App.  490. 

2i6Wetmore  v.  San  Francisco,  44  Cal.  800,  and  cases  there  cited. 
Payment  can  be  shown  under  the  plea  of  the  general  issue  in  lUinois. 
Tenber  y,  Schumacher,  44  111.  577.  So,  if  a  complaint  contains  an 
allegation  of  nonpayment  as  a  necessary  and  material  fact  to  con- 
stitute the  cause  of  action,  i)roof  of  payment  is  admissiUe  under 
a  general  denial  in  the  answer.  Knapp  v.  Roche,  94  N.  Y.  329; 
Hun  V.  Van  Dyck,  26  Hun,  567;  92  N.  Y.  660;  and  see  Brown  v. 
Forbes,  6  Dak.  273;  but  compare  Ebensen  v.  Hover,  3  Col.  App. 
467. 

210  TJhler  v.  Sanderson,  38  Penn.  St.  128. 

217  Archer  v.  Morehouse,  Hempst.  184. 

21R  Gebhart  v.  Francis,  32  Penn.  St.  78;  North  Penn.  R.  R.  Co.  v. 
Adams,  54  id.  94;  93  Am.  Dec.  677.  A  plea  of  payment  being  an 
affirmative  defense,  must  be  supported  by  a  preponderance  of  the 
evidence  in  order  to  be  effective  in  favor  of  the  party  pleading  it. 
Perot  V.  Cooper.  17  Col.  80;  31  Am.  St  Rep.  26a  In  assumpsii 
payment  may  be  proved  under  an  answer  denying  that  the  d»- 
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cash  or  otherwise.^^^  But  where  payment  made  to  wife  of  plaia- 
tif!  was  pleaded,  without  ailing  her  authority  to  receive  it» 
it  was  held  bad  on  demurrer .^^  So  where  payment  waa  made 
by  clieck,^*  or  by  negotiable  note,^^  that  in  such  case  it  must  be 
a^elTed  that  such  note  was  taken  in  payment.***  So  also  & 
surety  for  rent  may  set  up  payment  made  by  tenant  for  repairs, 
agreed  to  be  done  by  the  landlord,  by  way  of  teduction  for  the 
claim  of  rent.***  And  under  the  plea  of  payment,  a  surety  may 
show  that  the  plaintiff  has  taken  a  draft  of  the  principal  debtor, 
payable  at  a  future  day,  in  payment  of  the  debt.***  It  would  be 
bad  pleading  to  all^e  evidence  of  the  payment  instead  of  aver- 
ring the  fact  itself.**^  Payment  of  a  debt  by  a  strange*  can 
not  be  pleaded  in  bar  of  the  defendant's  own  obligation.**'  Part 
performance  of  an  obligation,  either  before  or  after  a  breach 
thereof,  where  expressly  accepted  by  the  creditor  in  writing,  in 
satisfaction,  or  rendered  in  pursuance  of  an  agreement  in  writ- 
ing for  that  purpose,  though  without  any  new  consideration, 
extinguishes  the  obligation.**^ 

Where  payment  has  been  made  to  the  sheriff,  under  an  execu- 
tion against  the  plaintiff,  in  accordance  with  statute,  the  par- 
ticulars should  be  stated.**®  An  answer  setting  up  payment 
alter  suit  brought  is  good,  althought  it  demand  that  the  com- 
plaint be  dismissed,  and  judgment  granted  for  costs.  Under 
the  Code,  no  formal  conclusion  is  required,  and  no  judgment  ot 
relief  is  required  to  be  prayed  for,  except  where  the  defendant 

fendant  has  not  paid  the  plaintiff  in  full,  or  that  there  is  now 
due  from  the  defendant  to  the  plaintiff  any  sum  whatever,  although 
the  payment  is  not  affirmatively  averred.  Mickle  v.  Heinlen,  92 
Oal.  506. 

2i»  Farmers   &  Citizens*  Bank  v.  Sherman,  33  N.  Y.  09;  Boyd  v. 
Weeks,  2  Den.  322;  McLaughlin  v.  Webster,  141  N.  Y.  76. 

220  Offley  V.  Clay,  2  Man.  &  G.  172;  2  Scott  N.  K.  372. 

221  See  Strong  v.  Stevens,  4  Duer,  668;  Bradford  v.  Fox,  16  Abb. 
Pr.  51. 

222  Hoogland  v.  Wight,  7  Bosw.  394;  GeHer  v.  Seixas,  4  Abb.  Pr. 
103. 

228  See,  also,  Homas  v.  McConnell,  3  McLean,  381. 
234  Rosenbaum  v.  Gunter,  3  B.  D.  Smith,  203. 

226  Albany  Ins.  Co.  v.  Devendorf ,  43  Barb.  444. 

228  Farmers  &  Citizens*  Bank  v.  Sherman,  33  N.  Y.  60. 

227  Blum  V.  Hartman,  3  Daly,  47. 

228  Oal.  Civil  Code,  S  1524. 

220  Oalkins  v.  Packer,  21  Barb.  282. 
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asks  affirmative  relief  against  the  plaintiff.'*^  An  anaiwer  al- 
leging payment  is  the  proper  form  in  which  to  set  up  the  de- 
fense of  a  presumption  of  payment  arising  from  lapse  of  time, 
under  New  York  statute.**^  A  receipt  in  full,  given  by  the  plain- 
tiff after  suit  is  brought,  is  a  good  defense  by  way  of  plea.^*^ 
That  the  time  of  payment  has  been  extended  must  be  specially 
pleaded .^^  It  is  not  essential  to  designate  the  time  of  pay- 
ment, though  it  ought  to  appear  to  have  been  before  suit.'^ 
Alleging  that  the  defendant  paid  the  plaintiff  the  several,  etc., 
pursuing  the  terms  of  the  complaint,  imports  payment  of  in- 
terest as  well  as  the  principal,  and  it  is,  therefora,  unnecessary 
to  a^  er  its  receipt  in  full  satisfaction.^^  By  the  pleas  of  pay- 
ment and  payment  with  leave,  the  defendant  does  not'  put  in 
issue  his  original  legal  liability.  Under  such  pleadings  he  can 
only  show  that  he  has  paid  the  debt,  or  that  he  has  an  equitable 
defense  to  the  action.^^  Under  a  simple  allegation  of  payment, 
evidence  of  any  facts  which  amount  to  actual  payment  by  the 
person  alleged  to  have  made  it,  is  admissible.^^ 

280  Bendit  v.  Annesley.  42  Barb.  192;  S.  C.  27  How.  'Pr.  184,  For 
another  form  of  plea,  see  Chitty's  Forms,  109. 

281  Henderson  v.  Henderson,  8  Den.  314;  Pattlson  v.  Taylor,  8 
Barb.  250;  New  York  I4fe  Ins.  Go.  v.  Covert,  29  id.  435. 

282  Wade  V.  Emerson,  17  Mo.  267;  Wade  v.  Gtoldsberry,  id.  270; 
see  Salazar  v.  Taylor,  18  GSol.  538. 

288AUen  V.  Brnesing;  32  111.  505;  Newell  v.  Salmons,  22  Barb. 
647;  see,  also,  Goddard  v.  Fulton,  21  Cal.  430. 

284  Bird  V.  Carltat,  2  Johns.  342. 

285  Chew  V.  WooUey,  7  Johns.  390. 

286  Loose  Y.  Loose,  36  Penn.  Bt.  588.    • 

287  Farmers  &  Citizens'  Bank  of  Ix>ng  Island  v.  Sherman,  6  Boew. 
181;  S.  C,  33  N.  T.  69.  In  a  plea  of  payment,  it  is  sufficient  to 
allege  payment  generally,  without  stating  the  amount  paid,  the 
date  of  payment,  or  the  person  to  whom  made.  Johnson  v.  Breed- 
love,  104  Ind.  521;  State  v.  Early,  81  id.  540.  But  where  an  answer 
alleges  payment  in  goods  and  serrices,  it  must  also  be  alleged  that 
the  plaintiff  agreed  to  accept  them  as  payment.  Oorbett  v.  Hughes, 
75  Iowa,  281.  An  allegation  of  payment  in  answer  upon  informa- 
tion and  belief  is  held  sufficient  First  Nat.  Bank  v.  'Roberts,  2 
N.  Dak.  195.  What  amounts  to  an  allegation  in  pleading,  ot  im- 
I>ossibilIty  to  excuse  nonpayment.  O'Beily  v.  Mut.  Life  Ins.  Oo., 
2  Abb.  Pr.  (N.  S.)  167.  For  an  answer  by  a  defendant  sued  as 
factor  under  del  credere  commission,  showing  a  remittance  by  in- 
stmctiofi  of  his  principal,  see  Heubach  v.  Bother,  2  Duer,  227. 
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I  8805.  Pa  jmant  by  note; 

Form  No.  7$S- 

[TiTLB.] 

The  defeiDdaiit  answers  to  the  complaint: 

That  on  the day  of ,  18. ., , 

at >  at  the  request  of  the  plaintiff,  he  made  his 

promissory  note  to  one  C.  D.  for  dollaxs^  in 

discharge  of  the  indebtedness  stated  in  the  cogiplaint. 

I  8800.  Pajmsnt  by  nota.  Under  an  answer  averring  pay- 
ment by  notet^  evidence  of  payment  in  money  or  by  check  is 
inadmissible.'*^  This  •rule  is  only  to  be  applied  to  avoid  sur- 
prise or  prejudice  to  the  plaintiff.*'^ 

I  8807.  Payment  by  bill  acc^ted  in  discharge,  which  plaSii- 
tiff  has  lost. 

Form  No.  734. 
[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  before  this  action  the  plaintiff  drew  his  bill  <m  the 
defendant  for  the  amount  of  said  account  [or  other  indebted- 
ness alleged],  dated  on  the   day  of   , 

18..,  and  payable  to  the  order  of  the  plaintiff   

months  after  said  date;  which  the  defendant  then  accepted. 

II.  That  the  plaintiff  received  said  acceptance  on  account  of 
said  indebtedness,  and  afterwards,  and  before  the  same  became 
due  and  payable,  lost  the  same,  and  can  not  produce  it  to  the 
defendant. 

f  8308.  Aeesptanoe  of  negotiable  paper »- payment  by  eheck. 

The  acceptance  of  a  negotiable  promise  of  paym^it  from  a 
debtor  suspends  the  remedy  upon  the  original  indebtedness, 
biit  acceptance  of  a  nonn^otiable  promise  does  not,  unlesB  it 
is  founded  upon  a  new  consideration.^^  An  answer  which 
states  that  defendant  gave  his  check  for  the  sum  lent,  and 
interest  to  the  time  it  was  given,  and  that  the  plaintiffs  have 
not  returned  it,  and  that  it  is  still  outstanding,  is  insuf&cient, 


Gkmfleld  v.  MiUer,  13  Gray,  274. 
SIS  Farmers  ft  Citizens'  Bank  v.  Sherman,  6  Bosw.  181. 
SM  OeUer  v.  Beizaa,  4  Abb.  Pr.  106;  Ranken  v.  Def<H«st,  18  Barb. 
144;  see  Combination,  etc.,  Oow  v.  Railroad  Co.,  47  Minn.  207. 
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unless  it  also  avers  that  plaintifEs  have  negotiated  it  to  a  third 
person,  who  holds  or  owns  it.^^ 

I  3309.  Payment  in  serrlcee. 

Form  No,  /S5- 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  after  the  said  promissory  note  became  payable,  and 

before  this  action,  to-wit,  on  the day  of , 

18. .,  the  plaintiff  agreed  to  receive  and  the  defendant  agreed 
to  render  to  the  said  plaintiff  his  services  as  a  [teamster]  to 
tho  amount  of  said  note. 

II.  The  defendant  afterwards,  according  to  the  said  agree- 
ment, rendered  such  services  to  the  plaintiff,  to  the  full  amount 
due  and  payable  on  the  said  note.^^ 

f  3310.  Beleaae. 

Form  No,  /^. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  on  the day  of ,  18. .,  at  •  • , 

the  plaintiff,  by  deed,  released  the  defendant  from  the  claim 
set  up  in  the  complaint. 

f  8311.  Aelease,  how  pleaded,  and  effect  of.  A  release  by 
one  of  several  joint  plaintiffs  is  a  bar  to  the  action.^^  A  sealed 
release  to  one  of  several  joint  obligors  inures  to  the  benefit 
of  all.***  Otherwise  of  a  covenant  not  to  sua***  In  Califor- 
nia, a  release  of  one  of  two  or  more  joint  debtors  does  not 
extinguish  the  obligations  of  any  of  the  others,  unless  they 
are  mere  guarantors;  nor  does  it  affect  their  rights  of  con- 
tribution from  him.*^    An  equitable  discharge  from  judgment 

241  strong  V.  Stevens,  4  Duer,  668;  compare  GeUer  v.  Selxas,  4 
Abb.  Pr.  103;  Crowe  v.  Clay,  25  Eng.  L.  &  Eq.  451;  Thayer  v.  King, 
15  Ohio,  242. 

2«3Thi8  form  is  sustained  by  Louden  v.  Birt,  4  Ind.  566. 

MS  Austin  V.  Hall,  13  Johns.  280;  7  Am.  Dec.  376;  and  see  Mott  v. 
Burnett,  2  E.  D.  Smith,  60;  Hawn  v.  Land  &  Water  Co.,  74  Cal. 
418;  see  Clark  v.  ChUd,  66  id.  87. 

3M  Rowley  V.  Stoddard,  7  Johns.  207. 

stfTockerman  v.  Newhall,  17  Mass.  583;  Chicago  v.  Babcock, 
143  111.  358;  see,  also,  Harrison  v.  Close,  2  Johns.  448;  3  Am.  Dec. 
444. 

MS  Civil  Code,  f  1543;  as  to  release  generally,  see  Id.,  If  1541, 
1542. 
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does  not  support  a  plea  of  paymeat^  but  should  be  specially 
pleaded  as  a  release^  and  a  defendant,  being  surety,  having  thus 
incorrectly  pleaded,  was  allowed  to  amend,  on  the  condition 
that  he  should  recover  no  costs  of  action.^^  A  release  under 
seal  of  one  of  several  joint  or  joint  and  several  debtors  or  ob- 
ligors, is  a  release  to  all;^^  and  extinguishes  the  obligation.^*" 
If  any  matter  of  defense  has  arisen  after  an  issue  in  fact,  it  may 
be  pleaded  by  the  defendants;  as  that  the  plaintiff  has  given 
him  a  release,  or,  in  an  action  by  an  administrator,  that  the 
plaintilFs  letters  of  administration  have  been  revoked.^"®  A 
release  by  the  plaintiff  must  be  specially  pleaded.*^  A  release 
given  after  issue  is  joined  in  an  action  can  properly  only  be 
the  subject  of  a  supplemental  answer,  and  not  of  an  amend- 
ment to  that  originally  put  in.*^  The  law  implies  the  release 
and  discharge  of  a  right  of  action,  where  the  creditor  volun- 
tarily delivers  to  his  debtor  the  bond,  note,  or  other  evidence 
of  his  claim.^^  The  destruction  or  cancellation  of  a  written 
contract,  or  of  the  signature  of  the  parties  liable  tiiereon,  with 
intent  to  extinguish  the  obligation  thereof,  extinguishes  it 
as  to  all  the  parties  consenting  to  the  acL^*^  The  intentional 
destruction,  cancellation,  or  material  alteration  of  a  written 
contract,  by  a  party  entitled  to  any  benefit  under  it  or  with  his 
consent,  extinguishes  all  the  executory  obligations  of  the  con- 
tract in  his  favor,  against  parties  who  do  not  consent  to  the 
act.**  Where  a  contract  is  executed  in  duplicate,  an  altera- 
tion or  destruction  of  one  copy,  while  the  other  exists,  is  not 

247  Shelton  v.  Hurd,  7  R.  I.  403;  84  Am.  Dec.  564. 

2«  Armstrong  v.  Hayward,  6  Gal,  186;  Rowley  V.  Stoddard,  7 
Johns.  207;  American  Bank  v.  Doolittle,  14  Pick.  126;  Tackerman  ▼. 
Newhall,  17  Mass.  583;  Goodnow  v.  Smith,  18  Pick.  415;  20  Am. 
Dec.  600.  And  so,  in  the  case  of  joint  wrongdoers.  Pogel  v.  MeUke, 
60  Wis.  248;  Ellis  v.  Esson,  50  id.  138;  36  Am.  Rep.  830;  Seither  ▼. 
Traction  CJo.,  125  Penn.  St.  307;  11  Am.  St  Rep.  905. 

249  McCrea  v.  Purmort,  16  Wend.  474;  cited  la  Prince  v.  I^ynch, 
38  Cal.  528;  99  Am.  Dec.  427. 

2B0  Yeaton  v.  Lynn,  5  Pet.  223. 

281 1  Van  SantY.  408;  Turner  v.  Ganithers,  17  Cal.  431;  Colee  t. 
Sonlsby,  21  id.  50. 

262  Matthews  y.  Ohicopee  Manuf.  Oo.,  3  Robt  711. 

258  poth.  Obi.,  n.  606,  609;  Bouv.  Law  Diet,  tit  Release;  Albert's 
Ex'rs  T.  Ziegler's  Ex'rs,  20  Penn.  St  50;  Beach  t.  Endreaa,  51  Barb. 
679. 

«  Gal.  Civil  Code,  f  1606w 
Id.,  I  1700. 
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within  the  provigions  of  the  last  soction.^*^  Belease  of  prop- 
erty from  levy  on  execution  dischargee  third  parties  who  are 
liablo  collaterally,  or  as  sureties  therefor.*^  To  avoid  circuity 
of  action,  a  covenant  may  be  pleaded  as  a  release,  but  it  must 
bo  a  covenant  between  the  parties  to  the  original  obligation, 
and  must  contain  words  that  will  give  the  covenantee  a  right 
of  action,  which  will  precisely  countervail  that  to  which  he 
is  liable.^** 

f  3312.  Statute  of  Frauds. 

Form  No.  ZST- 
[TiTLB.] 
The  defendant  answers  to  the  complaint: 

I.  That  no  note  or  memorandum  in  writing,  expressing  the 
consideration,  was  ever  made  of  any  such  contract  as  is  alleged 
in  the  complaint,  or  of  any  contract  whatever  [or  state  other 
facts  as  they  exist]. 

II.  That  he  did  not  receive  any  part  of  the  goods,  wares,  or 
merchandise  mentioned  in  the  complaint. 

III.  That  he  did  not  pay  any  part  of  the  purchase  money. 

§  3313.  Essential  averments.  A  plea  of  the  Statute  of 
Frauds  should  expressly  aver  that  the  contract  concerning  the 
lands  sought  to  be  enforced  was  not  in  writing.^*^  In  an  action 
on  a  contract  not  in  writing,  but  which  to  be  binding  on  de- 
fendant should  be  in  writing,  under  general  denial  the  existence 
of  the  contract  is  in  issue.^*®  Or  defendant  may  deny  that  the 
contract  is  in  writing  or  that  it  is  subscribed.^^  The  rule 
under  the  former  practice,  that  when  the  terms  of  a  contract 
are  in  dispute,  and  the  answer  does  not  deny  the  contract,  the 
terms  of  it  can  not  be  proved  by  parol,  is  altered  by  the  New 
York  Code,  and  now  an  answer  is  sufficient  which  admits  the 
making  of  a  contract  and  sets  out  its  terms,  although  it  omits 

aseoal.  ClvU  Code,  §  1701.  As  to  release  by  novation,  see  Id., 
If  1530-1533. 

367  Mulford  V.  BstudlUo.  23  Cal.  94. 

aBSGamett  v.  Macon,  2  Brock.  Marsh.  185;  S.  C,  6  Gal.  308. 

2B0  Bean  v.  Yalle,  2  Mo.  126. 

280  Livingston  v.  Smith,  14  How.  Pr.  492;  Amburger  v.  Marvin, 
4  E.  D.  Smith,  393;  Ohamplln  v.  Parish,  11  Paige  Ch.  408;  Halght 
V.  Child,  34  Barb.  101. 

a«ild.;  Oozlne  v.  Graham,  2  Paige,  181;  Ontario  Bank  v.  Boot, 
8  Id.  478;  Harris  v.  Knickerbocker,  5  Wend.  638. 
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to  Bet  up  the  Statute  of  Frauds  as  a  bar.^^  The  title  being  no 
part  of  an  act^  it  need  not  be  recited.^^  That  neither  the  de- 
fendant^ nor  any  person  by  him  lawfully  autHorized,  did  ever 
make  or  sign  any  contract  or  agreement  in  writing,  for  making 
or  executing  any  lease  to  the  said  plaintiff,  of  the  same  prem- 
ises, or  any  of  them,  or  of  any  part  thereof,  or  to  any  such  effect 
as  is  alleged;  or  any  memorandum  or  note  in  writing  of  any 
agi-eemcnt  whatsoever,  for  or  concerning  the  demising  or  leas- 
ing, or  making  or  executing  any  lease  of  the  said  premises^  or 
any  of  them,  or  any  part  thereof,  to  the  plaintiff,  is  a  sufficient 
allegation.^**  A  plaintiff's  recovery  can  not  be  barred  by  the 
Statute  of  Frauds,  unless  the  statute  be  pleaded.^'^  Where 
coDtract  is  void  ab  initio,  a  general  plea  of  non  est  factum  is 
proper.  Where  it  is  merely  voidable,  a  special  plea  setting 
forth  the  special  circumstances  is  necessary .^^ 

262  Halght  V.  Child,  34  Barb.  186.  In  New  York  the  rule  now  is  that 
where  a  complaint  on  contract  does  not  show  the  contract  sued  on 
to  be  invalid  under  the  Statute  of  Frauds,  the  statute  is  waived  by 
the  defendant  unless  specially  pleaded  as  a  defense,  and  can  not 
be  taken  advantage  of  under  a  general  denial.  Crane  v.  Powell, 
30  Abb.  N.  O.  419;  189  N.  Y.  379;  and  see  Porter  v.  Wormser,  94 
id.  450;  Wells  v.  Monihan,  129  id.  161.  Averments  in  {^leadings 
in  avoidance  of  the  Statute  of  Frauds  must  not  only  be  direct  and 
positive,  but  they  must  be  clear  and  unequivocal,  or  they  wiU 
not  be  regarded  as  sufficient,  either  in  form  or  substance.  Von 
Frotha  v.  Bamberger,  15  Col.  1.  When  a  sale  of  personal  property 
of  the  value  of  $50  or  more  is  pleaded  in  an  action  at  law,  it  is 
not  necessary  to  plead  facts  in  avoidance  of  the  Statute  of  Frauds. 
Shelton  v.  Conant,  10  Wash.  St.  193. 

268  Eckert  v.  Head,  1  Mo.  r>03. 

264  Equity  Draftsman.  654. 

266  Osborne  v.  Endlcott  6  Cal.  149:  65  Am.  Dec.  498;  Maynard  v. 
Johnson,  2  Nev.  16;  Benjamin  v.  Mattler,  3  Col.  App.  227;  Hamlll 
V.  Hall.  4  id.  290;  Broder  v.  Conklln,  77  Oal.  330;  Cruse  v.  Findlay. 
38  N.  Y.  Supp.  741;  Hogan  v.  Easterday,  58  111.  App.  45;  compare 
McCann  v.  Pennie,  100  Cal.  547;  Feeney  v.  Howard,  79  Id.  623; 
Smith  V.  Taylor,  82  id.  533.  When  the  defendant  is  charged  as  an 
original  debtor  under  the  common  counts  in  assumpsit,  without 
intimation  as  to  a  guaranty,  it  is  not  necessary  for  him  to  plead 
specially  that  the  contract  was  one  of  guaranty,  and  was  void  un- 
der the  Statute  of  Frauds,  because  not  in  writing,  but  he  may  in 
such  case  avail  himself  of  the  statute  under  the  general  denial 
Harris  y.  Frank,  81  Cal.  280. 

266  Rex  V.  Ellis,  2  Stra.  1104;  Bull.  N.  P.  172;  Somes  v.  Skinner, 
16  Mass.  348;  Anthony  v.  Wilson,  14  Pick.  306;  Bottoml^  v.  United 
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I  3314.  Statnte  of  Frauds  —  anothtt  form. 

Form  No.  738, 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  plaintiff  ought  not  to  have  his  said  action;  becanse 
neither  defendant^  nor  any  person  by  him  legally  authorized^ 
did  ever  make  or  sign  any  contract  or  agreement  in  writing, 
binding  this  defendant  to  make  any  such  conveyance  of  the 
said  premises  to  the  plaintiff  as  he  has  in  said  complaint 
demanded. 

f  8316.  AgrMmMit  not  to  to  psrfomiod  with  a  year. 

Form  No.  7jp. 

[Title.] 
That  although  the  said  agreement  by  its  terms  was  not  to  be 
performed  within  one  year  from  the  making  thereof,  neither 
said  agreement  nor  any  note  or  memorandum  thereof  was  or 

is  in  writing  and  subscribed  by  the  said ,  who  is 

sought  to  be  charged  therewith,  or  by  his  lawful  agents  or  by 
any  other  person. 

f  8316.  Statute  of  Frauds  —  another  form. 

Form  No.  T40. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 

I.  Etc. 

II.  Defendant,  for  a  further  defense;,  alleges  that  the  promise 
set  forth  in  the  complaint  was  a  special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  A.  B.  [or  as  the  case  may 
be],  in  the  complaint  named. 

States,  1  Story  G.  C.  135;  Marine  Ins.  Oo.  v.  Hodgson,  6  Oranch, 
206;  Greathouse  v.  Dunlap,  8  McLean,  303.  As  to  what  contracts 
are  required  to  be  In  writing,  see  Gal.  Oivll  Gode,  fl  1624,  1739, 
1741,  and  2704.  For  cases  held  to  be  within  the  statute,  see  Fuller 
V.  Reed,  38  Gal.  90;  Patten  v.  Hicks,  43  id.  509;  Swift  v.  Swift,  46 
id.  266;  Patalongo  v.  Larco,  47  id.  378;  Gray  v.  Gorey,  48  id.  208; 
Hagar  ▼.  Spect,  id.  405;  Gallagher  t.  Mars,  50  id.  23;  Stewart  v. 
Jerome,  71  Mich.  201;  15  Am.  St.  Rep.  252.  For  cases  held  not  to 
be  within  the  statute,  see  Heyn  v.  PhiUips,  37  GfeU.  529;  Murphy  v. 
Rooney,  45  id.  78;  Brennan  v.  Ford,  46  id.  7;  Hoffman,  etc.  v.  Fett, 
39  id.  109;  Price  v.  Sturgess,  44  id.  591:  Davis  v.  McFarlane,  37  id. 
634;  99  Am.  Dec.  340;  McGiurger  v.  Rood,  47  Gal.  138;  Welch  v. 
Kenney,  49  id.  49. 
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111.  That  no  note  or  memorandum  of  said  promise  or  agree- 
ment was  made  in  writings  and  signed  by  defendant  or  any 
other  person  by  his  authority,  or  at  all. 

S  3817.  Statute  of  Frauds  —  agreement  in  conaidemtion  of 
marriage. 

Form  No.  741. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  allies: 
That  the  said  alleged  agreement  was  made  upon  considenr 
tion  of  marriage,  and  that  neither  said  agreement  nor  any  note 
or  memorandum  thereof  was  ever  in  writing,  and  subscribed 

by  said ,  who  is  sought  to  be  charged  therewith^ 

or  by  his  lawful  agent,  or  at  all. 

§  8818.  Statute  of  Frauds  —  ultra  viree  corporation. 

Form  No.  742. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  the  plaintiff  was  not  and  is  not  authorized  by  law 
to  take,  hold,  and  convey  real  property,  except  for  the  follow- 
ing purposes,  and  in  the  following  manner  [here  set  forth  the 
power  of  the  corporation]. 

II.  That  the  deed  alleged  in  the  complaint  was  executed  and 
accepted  on  the  part  of  said  corporation,  for  the  purpose  of 
[here  state  purpose  not  within  the  power], 

f  8319.  When  acts  are  iQtra  vires.  Assuming  that  the  cor- 
poration under  some  circumstances  was  authorized  to  take  and 
transfer  real  estate  by  deed,  it  rests  with  the  defendant  to  show 
by  allegation  and  proof  that  the  plaintiff  did  not  take  or  trans^ 
fer  the  title  to  the  premises  in  question  for  any  purpose,  and 
in  the  form  authorized  by  law.^^  The  term  idira  vires^  when 
used  in  reference  to  corporations,  is  employed  in  different 
senses.  An  act  is  said  to  be  ultra  vires  when  it  is  not  in  the 
power  of  the  corporation  to  perform  it  under  any  circum- 
stances; and  an  act  is  also  said  to  be  ultra  zires,  with  reference 
to  the  rights  of  certain  parties,  when  the  corporation  can  not 
perform  it  withoiit  their  consent;  and  it  may  also  be  ultra  vires, 
with  reference  to  some  specific  purpose,  when  the  corf>oration 
can  not  perform  it  for  that  purpose.**®    When  the  act  is  ultra 

287  Farmers*  Loan  &  Trust  Oo.  v.  Curtis,  7  N.  Y.  486. 
2e«  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543;  99  Am.  Dec.  800; 
and  see  Griffith  v.  Life  Ins.  Co.»  101  Cal.  627. 
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vires  in  the  sense  first  mentioned,  it  is  void  in  toto,  and  the 
corporation  may  avail  itself  of  the  plea;  but  when  it  is  ultra 
vires  in  the  second  and  third  senses,  the  right  of  the  corpora- 
tion to  avail  itself  of  the  plea  will  depend  on  the  cirumstances  of 
the  case.**  It  devolves  upon  the  party  contesting  the  validity 
of  such  act  to  overcome  the  presumption  that  it  was  regularly 
done,  and  for  a  rightful  purpose.^®  Corporations  for  the  con- 
struction of  turnpike  roads  can  hold  only  such  real  estate  as 
the  purposes  of  the  corporation  may  require.*'^ 

I  8820.  Statnte  of  Limitations. 

Form  No,  74$. 
[Title.] 

The  defendant  answers  to  the  complaint: 
That  the  cause  of  action  set  forth  therein  did  not  accrue 
within years  before  the  commencement  of  this  pction. 

I  8821.  Statute  of  LlxnltatlonB,  California  Code  of  Civil  Pro- 
cedure, section  458. 

Form  No.  744, 

[Title.] 

The  defendant,  answering  the  complaint,  alleges: 
That  the  cause  of  action  stated  in  the  complaint  of  the  plain- 
tiff herein  is  barred  by  the  provisions  of  the  first  subdivision 
of  section  339  of  the  Code  of  Civil  Procedure  of  this  state 
[insert  whatever  section  and  subdivision  may  be  applicable  to 
the  cause  of  action]. 

a»  Miners'  Ditch  Co.  v.  Zenerbach,  37  Cal.  543;  90  Am.  Dec.  300. 

270  Id.  In  an  action  against  a  corporation  the  plea  of  uUra  vires 
Is  not  to  be  entertained  when  its  aUowance  will  do  great  wrong 
to  innocent  third  persons.  Denver  Fire  Ins.  Go.  v.  McClelland,  9 
Col.  11.  And  courts  are  inclined  to  treat  the  corporation  as 
estopped  from  setting  up  such  defense  in  aU  cases  where  it  has 
received  and  retains  the  benefit  of  the  transaction,  and  seeks  by 
this  plea  to  avoid  its  correlative  obligation.  Kennedy  y.  Savings 
Bank,  101  Cal.  495;  40  Am.  St.  Rep.  69;  and  see  Panly  v.  Pauly, 
107  Cal.  8;  48  Am.  St.  Rep.  98.  Where  a  contract  with  a  corporation 
is  not  only  «/^a  vires  but  also  void  as  against  public  policy,  the 
court  wiU  not  give  relief  to  either  party,  and  the  fact  that  the  con- 
tract is  performed  on  one  part  does  not  estop  the  other  party  to 
plead  the  invalidity  of  the  contract.  Yisalla,  etc..  Light  Co.  v.  Sims, 
104  Cal.  326;  43  Am.  St  Rep.  105. 

271  Coleman  v.  8.  T.  R.  Co.,  49  Cal.  518;  see,  also,  Vandall  v.  S.  8. 
F.  Dock  Co.,  40  id.  88. 
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I  3888.  AcUan.  The  term  ^^BJoHoa"  B&  UBed  in  the  Cali- 
fornia Code  of  Ciyil  Procedure^  in  reference  to  the  limitation 
of  actions^  includes  a  special  proceeding  of  a  civil  natare.*^ 
Actions  for  relief  in  respect  to  which  no  other  limitation  is 
provided^  must  be  brought  within  four  years  after  the  cause  of 
action  shall  have  accrued.^'  To  actions  brought  to  recover 
money  or  other  property  deposited  with  any  bank,  banker, 
trust  company,  or  savings  and  loan  society,  there  is  no  limitsr 
tion.^* 

f  8828.  Application  of  stotate.  In  California,  the  Statute  of 
Limitations  applies  equally  to  actions  at  law  and  to  suits  in 
equity.  It  is  directed  to  the  subjectrmatter,  and  not  to  the 
form  of  the  action,  nor  to  *the  forum  in  which  the  action  is 
prosecuted.  Nor  is  there  any  distinction  in  the  limitation  pre- 
scribed between  simple  contracts  in  writing  and  specialties.*** 

§  8824.  Coxistruction  of  aziswer.  An  answer  stating  that  the 
cause  of  action  has  not  accrued  within  five  years  is  sufficient 
for  five  years,  and  for  any  period  of  limitation  named  in  the 
statute  less  than  five  years.*'®  The  words  "  preceding  the  com- 
mencement of  this  action,'^  in  such  answer,  are  equivalent  to 
the  words  "  preceding  the  filing  of  this  complaint."*"  The 
defense  must  point  to  the  time  of  filing  the  original  complaint, 
and  not  an  amended  one.*^ 

f  3826.  Constructioii  of  statute.  Statutes  of  Limitation  do 
not  act  retrospectively;  they  do  not  begin  to  run  until  they 
are  passed,  and  consequently  can  not  be  pleaded  until  the 

272  Oal.  Code  Civ.  Pro.,  f  363.  For  the  limitations  of  aetiims  for 
the  recovery  of  real  property,  see  Oal.  Oode  Oiv.  Pro.,  f f  815-328. 
For  the  limitation  of  actions  other  than  for  the  recovery  of  real 
property,  see  Id.,  fif  33eH36a. 

278  Id.,  f  348. 

274  Id.,  §  84a 

27BLord  V.  Morris,  18  Gal.  482;  Boyd  v.  Blankman,  29  id.  20; 
Oastro  V.  Geil,  110  Gal.  202;  Hancock  v.  Plummer,  66  id.  3S7.  Dis- 
tinct forms  of  civil  actions  have  been  aboUshed  in  Colorado,  yet, 
in  order  to  determine  the  application  of  the  Statute  of  Limitations 
in  a  given  case,  the  court  will  consider  the  nature  of  the  cause  of 
action,  and,  in  some  instances,  its  appropriate  form  under  former 
practice.    Toothaker  v.  Olty  of  Boulder,  18  GOI.  210. 

276  Boyd  V.  Blankman,  29  Gal.  20. 

277  Adams  v.  Patterson,  85  Gal.  122. 
STSLorenzana  v.  CamarlUo,  45  Gal.  12& 
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period  fixed  by  them  has  fully  nm  since  their  passage.^^  The 
statute  rons  not  from  the  time  of  tiie  promise^  but  from  the 
time  of  the  breach.^^  The  mere  statement  in  the  complaint 
that  the  claim  was  due  at  a  certain  time  does  not  conclude  the 
plaintiff  under  the  Statute  of  Limitations,  if  it  appears  from 
the  facts  stated  that  the  right  of  action  did  not  accrue  till  a 
later  date.^^  It  is  not  necessary  that  the  defense  of  the  Statute 
of  Limitations  should  be  accompanied  by  a  denial  of  the  alle- 
gations of  the  complaint  intended  to  avoid  or  head  off  the  de^ 
fense,  to  prevent  the  court  taking  them  as  true.^^  The  Statute 
of  Limitations  does  not  have  the  effect  to  extinguish  a  debt^  nor 
raise  a  presumption  of  its  payment;  it  only  bars  the  remedy 
and  thus  becomes  a  statute  of  repose.^^  The  defendant  is  not 
bound  to  negative  the  exceptions  from  the  general  rule  that 
the  statute  establishes.  It  lies  upon  the  plaintiff  to  aver  and 
prove  the  facts  that  create  the  exception;^®*  and  if  so  averred, 
a  pure  plea  of  the  statute  is  no  bar,  unless  accompanied  with 
an  answer  destroying  the  force  of  those  circumstances  by  is- 
suable averments.^^ '  But  it  has  been  held  also  that  such  alle- 
gations are  immaterial,  and  need  not  be  answered.*®* 

fi  8326.  Essential  allegations.       The  Statute  of  Limitations 
must  be  specially  pleaded.^^    If  the  demand  be  in  truth  barred, 

27«  Nelson  v.  Nelson,  6  Cal.  430. 

280guiweU  V.  Hasbrouck,  1  Hill,  561;  United  States  v.  White, 
2  id.  59;  Tracy  v.  Rathbun,  3  Barb.  543. 

281  Walden  v.  Craft,  2  Abb.  Pr.  301. 

282  Sands  v.  St.  John,  36  Barb.  628. 

288  McOormlck  v.  Brown,  36  Cal.  180;  Cooper  v.  Cooper,  61  Miss. 
676.  The  rule  held  in  this  case,  as  to  what  constitutes  a  suffid^it 
acknowledgment  of  a  debt,  to  take  it  out  of  the  statute,  affirmed 
In  Farrell  v.  Palmer,  36  Cal.  187. 

284  Ford  V.  Babcock,  2  Sandf.  518;  Huntington  v.  Brinckerhoif, 
10  Wend.  27a 

286Beame8'  PI.  168;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90;  Good- 
rich V.  Pendleton,  3  id.  884;  Story's  Eq.  PI.  672,  §  754.  Where  a 
defendant  pleads  the  Statute  of  Limitations,  matters  upon  which 
the  plaintiif  relies  to  relieve  him  from  the  bar  of  the  statute  are 
deemed  to  have  been  pleaded  in  reply  to  the  answer.  Fox  v.  Toy, 
89  Cal.  339;  see  Giles  v.  Rosenheimer,  64  Tex.  243. 

288  Sands  v.  St.  John,  36  Barb.  628;  S.  C,  23  How.  Pr.  140;  but 
see  Cal.  Code  Olv.  Pro.,  §  45a 

287  Steamer  Senorlta  v.  Simonds,  1  Oreg.  274;  Lyon  v.  Bertram,  20 
How.  (U.  S.)  149;  Bihin  v.  Blhin,  17  Abb.  Pr.  19;  Focral  v.  Plrro, 
10  Bosw.  100;  S.  C,  17  Abb.  Pr.  113;  Sands  v.  St.  John.  36  Barbu 
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but  the  fact  does  aot  appear  on  the  face  of  the  complaint,  the 
defease  must  be  made  in  the  answer.^^  In  New  York,  it 
seems  it  can  only  be  taken  by  answer,  and  not  by  demurrer,^ 
and  is  not  favored  unless  in  aid  of  justice.^^  A  defendant  who 
claims  the  benefit  of  an  act  for  the  limitation  of  actions,  which 
applies  only  to  a  particular  class  of  cases,  must  plead  it  speci- 
ijjy  291  Pleading  the  Statute  of  Limitations  is  a  personal  privi- 
lege which  the  defendant  may  assert  or  waive  at  his  option,  but 
must  be  set  up  in  some  form,  either  by  demurrer  or  answer, 
and  if  not  so  set  up  is  deemed  waived.^^  The  Statute  of  Limita- 
tions may  be  allowed  to  be  pleaded  at  any  time  when  in  fur- 
therance of  justice.^^  So,  in  case  of  the  allowance  of  a  several 
plea  after  a  joint  plea  filed.^**  Or  the  court  may  refuse  per- 
mission to  set  up  the  statute  after  pleading  to  the  merits.^"^ 
If  the  Statute  of  Limitations  is  pleaded,  and  the  plea  is  over- 
ruled, it  can  not  be  put  in  again  by  the  same  parties  or  their 
privies.^^  A  defendant  relying  on  the  Statute  of  Limitations 
should  not  allege  matter  of  law,  but  the  facts  which  bring  him 

628.    Otherwise  It  will  be  deemed  waived.    Gurtiss  v.  Aetna  Life 
Ins.  Ck>.,  90  Gal.  245;  25  Am.  St  Hep.  114;  Jennings  v.  Rickard, 
10  Ool.  395;  Atchison,  etc.,  R.  R.  Co.  v.  Tanner,  19  id.  550;  Osment 
V.  McEIrath,  68  CaU  466;  Smith  v.  Hutchinson,  78  Ya.  683. 
2S8  Smith  V.  Richmond,  19  Gal.  476. 

289  N.  Y.  Gdde,  ed.  1877,  §  413;  Lefferts  v.  HoUister,  10  How.  Pr- 
883;  16  Id.  546;  and  see  Butler  v.  Mason,  5  Abb.  Pr.  40;  Sands  v. 
St  John,  36  Barb.  628;  Budd  v.  Walker,  29  Hun»  344;  also  Irvln 
V.  Smith,  60  Wis.  175. 

290  Oooke  V.  Spears,  2  Gal.  409;  56  Am.  Dec.  848. 

291  Howell  V.  Rogers,  47  Gal.  293;  see,  as  to  absolute  right  to  in- 
terpose this  defense,  where  existent,  Sheldon  v.  Adams,  41  Bartx 
54;  S.  G.,  27  How.  Pr.  179;  S.  O.,  18  Abb.  Pr.  406;  Harriott  v.  Wdls^ 
9  Bosw.  631. 

292  GrattSA  V.  Wiggins,  23  Glal.  16;  Kelley  v.  Kriess,  68  id.  210; 
Reagan  y.  Justice's  Gourt,  75  Id.  253;  Wise  v.  WiUlams,  72  id.  544; 
Gameron  v.  San  Francisco,  68  id.  390;  E^ramer  v.  Halsey,  82  id. 
89;  Cross  v.  Moffatt,  11  Gol.  210;  Davis  v.  Davis,  20  Oreg.  7a 

298  Gooke  V.  Spears,  2  Gal.  400;  56  Am.  Dec.  348. 

294  Robinson  v.  Smith,  14  Oal.  254. 

290  Stuart  V.  Landers,  16  Gal.  372;  76  Am.  Dec  688. 

296  Fisher  v.  Rutherford,  Baldw.  18a.  How  pleaded.  See  Bank  of 
Ck>lumbia  v.  Ott,  2  Cranch  O.  O.  575;  Union  Bank  of  Georgetown 
y.  Eliason,  id.  657.  For  form  of  answer,  see  AngeU  on  Limitations, 
f§  287,  300,  and  case  there  cited;  see,  also,  Soulden  v.  Van  Rens- 
selaer, 3  Wend.  472;  Fisher  v.  Pond,  2  HiU,  338;  BeU  v.  Tatea,  88 
Barb.  627. 
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within  the  statute.^®^  But  the  California  Code  has  provided 
that  *'  in  pleading  the  Statute  of  Limitations  it  is  not  necessary 
to  state  the  facts  showing  the  defense,  but  it  may  be  stated 
generally,  that  the  cause  of  action  is  barred  by  the  provisions 
of  section  . . .  (giving  the  number  of  the  section  and  the  sub- 
division thereof,  if  it  is  so  divided,  relied  upon)  of  the  Code  of 
Civil  Procedure;  and  if  such  allegations  be  controverted,  the 
party  pleading  must  establish,  on  the  trial,  the  facts  showing 
that  the  cause  of  action  is  so  barred.^^  To  rely  upon  the  pre- 
sumption of  payment  from  lapse  of  time,  the  defendant  should 
plead,  not  the  statute,  but  payment,  and  if  he  can  not  swear  to 
this,  his  affidavit  may  state  the  facts  which  raise  the  presump- 
tion of  payment.^^  The  statute  should  not  be  pleaded  as  a  bar 
to  the  whole  demand,  if  it  is  a  good  defense  to  a  part  only.'^ 
An  allegation  of  lapse  of  time  was  held  not  to  amount  to  a 
plea  of  the  Statute  of  Limitations,  in  a  case  where  leave  to  plead 
the  statute  had  been  refused.^^  A  general  allegation  in  an 
answer,  that  the  action  is  barred  by  the  statute  prescribing 
two  or  any  other  number  of  years  as  the  limitation  for  bring- 
ing the  action,  is  not  the  correct  method  of  pleading  the  Statute 
of  Limitations.^^    Where  the  Statute  of  Limitations  imposes 

297  Boyd  Y.  Blankman»  29  Oal.  20;  87  Am.  Dec.  146. 

20S  Oal.  Code  Oiv.  Pro.,  §  458;  Packard  v.  Johnson,  5T  Gal.  180; 
Packard  v.  Moss,  68  id.  123;  Manning  v.  DaUas,  73  id.  420.  Refer- 
ence to  explanatory  sections  is  unnecessary.  Webber  v.  Qarke, 
74  id.  11;  Bank  v.  Wickersham,  99  Oal.  656. 

289  Giles  V.  Baremore,  5  Johns.  Oh.  545.  A  court  of  equity  will 
refuse  to  entertain  a  suit  brought  after  an  unreasonable  delay, 
regardless  of  the  question  whether  there  has  been  a  plea  of  the 
Statute  of  Limitations.  Ohapman  v.  Bank  of  Oalifomia,  97  Oal. 
155;  Harris  v.  Hillegass,  66  id.  79. 

300  Wood  V.  Biker's  Ex'rs,  1  Paige  Ob.  616.  The  Statute  of 
Limitations  is  pleadable  to  any  one  or  aU  of  several  distinct  causes 
of  action,  though  embraced  in  a  single  count.  Gilpin  v.  Adams,. 
14  Ool.  512.  But  when  the  statute  is  pleaded  only  as  to  two  counts, 
and  not  as  to  the  third  count,  the  question  as  to  the  bar  of  the 
statute  can  not  be  raised  upon  motion  for  a  nonsuit  upon  the 
ground  that  the  claim  of  the  plaintifT  is  barred.  The  word  *'  claim," 
as  thus  used  in  the  grounds  of  the  motion,  includes  the  whole 
claim  set  forth  in  the  three  counts,  and  the  action  in  its  entirety 
could  not  be  held  to  have  been  barred.  Oastagnino  v.  Balletta,  82 
Oal.  250. 

301  People  ex  rel  Barton  v.  Rensselaer  Ins.  Oo.,  38  Barb.  323. 

302  Schroeder  t.  Jahns,  27  Oal.  278;  see,  also,  McKay  v.  Petaluma 
Lodge,  Oal.  Sup.  Ot,  April  Term,  1866.  Such  allegation  is  an  insuffl- 
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a  bar  upon  oertain  species  of  contracts  after  three  years,  ani 
upon  others  after  two  years,  and  the  plea  did  not  show  that  the 
contract  in  question  was  of  the  latter  class,  the  plea  was  bad.^^ 
An  action  on  a  new  promise  to  pay  a  judgment,  so  sa  to  avoid 
the  bar  of  the  statute,  must  be  brought  within  four  years  fnMOBL 
the  making  of  the  new  promise.'^  In  California  since  1868, 
the  statute  runs  against  a  married  woman  in  all  those  actions 
to  which  her  husband  is  not  a  necessary  party  plaintiff  with 
her.«» 

f  3327.  Statutes  of  different  states  —.rule.  Where  the  cause 
of  action  accrued  in  one  state,  and  suit  was  brought  upon  it  in 
another  state,  a  plea  of  the  Statute  of  Limitations  of  the  for- 
mer state  was  not  a  good  plea;  but  the  same  was  demurrable, 
and  the  court  sustained  the  demurrer.**  Th^  rule  is  that  the 
Statute  of  Limitations  of  the  country  in  which  the  suit  is 
brought  may  be  pleaded  to  bar  a  recovery  upon  a  contract  made 
out  of  its  political  jurisdiction,  and  that  the  rule  of  lex  loci 
contractus  can  not  prevail.®^  When  a  cause  of  action  has 
arisen  in  another  state,  or  in  a  foreign  country,  and  by  the  laws 
thereof  an  action  thereon  can  not  there  be  maintained  against  a 
person  by  reason  of  the  lapse  of  time,  an  action  thereon  shall  not 
be  maintained  against  him  in  this  state,  except  in  favor  of  one 
who  has  been  a  citizen  of  this  state,  and  who  has  held  the  cause 
of  action  from  the  time  it  accrued.**  It  is  a  universally  ac- 
cepted rule  that  Statutes  of  Limitations  are  to  be  strictly  con- 
strued. General  words  in  the  statute  must  receive  general  con- 
struction, and  if  there  be  no  express  exception  the  court  can 
make  none.** 

S  3328.  SuspexiBion  of  remedy.  If  the  mortgagee,  after  ob- 
taining a  judgment  foreclosing  his  mortgage,  by  an  agreement 

cient  plea  and  raises  no  issues  under  the  statute  requiring  the  sec- 
tion of  th6i.Gode  relied  upon  to  be  stated.    Cochrane  v.  Bussche,  7 
Utah,  235;  Howell  v.  Rogers,  47  Oal.  201;  and  cases  cited  above. 
808  Lyon  v.  Bertram,  20  How.  (TJ.  S.)  150. 

804  McCk>rmick  v.  Brown,  36  CSal.  180;  95  Am.  Dec.  170. 

805  Wilson  V.  Wilson,  36  Cal.  447;  95  Am.  Dec.  194;  Code  Civ. 
Pro.,  §  328,  subd.  4. 

808  Townsend  v.  Jamison,  9  How.  (U.  S.)  407. 

807  Id. 

808  Oal.  Code  CM  v.  Pro.,  §  361;  see  Allen  v.  Allen.  95  Cal.  184. 
800Tyman  v.  Walker,  35  Oal.  643.     That  Statutes  oT  Limitation 

should  not  be  strictly  construed,  see  Biartln  v.  Tally.  72  Ala.  {M; 
Heflin  v.  Burns,  70  Tex.  347. 
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with  the  mortgagor  enters  into  possession  of  the  mortgaged 
property^  and  receives  the  r^its  and  profits,  and  applies  tiiem 
towards  the  satisfax^tion  of  the  amount  due,  and  the  mortga- 
gee further  agrees  not  to  issue  an  order  of  sale,  the  Statute  of 
Limitations  does  not  run  against  either  party,  so  long  as  ihe 
debt  remains  unpaid,  and  they  acquiesce  in  the  arrangement.'^^  , 

I  8329.  When  action  commenced.  Filing  the  complaint  is 
the  commencement  of  the  action.'^^  The  position  that  the 
filing  of  the  complaint  without  the  issuance  of  the  summons 
does  not  prevent  the  statute  running  is  not  tenabl&'^^  But  it 
seems  the  plaintiff  should  issue  his  summons  within  a  ycar.^^^ 

I  3330.  When  cause  of  action  accrues.  The  clause,  ^^  after 
the  cause  of  action  shall  have  accrued,^'  does  not  imply  in  ad- 
dition the  existence  of  a  person  legally  competent  to  enforce  it 
by  suit.  It  runs  in  all  cases  not  expressly  excepted  from  its 
operation.*** 

I  8380a,  Btatute  of  Limitations— continued.  Where  the 
Statute  of  Limitations  is  pleaded  by  the  defendant,  a  finding 
as  to  matter  which  takes  the  case  out  of  the  statute  is  within 
the  issues.***  The  statute  does  not  run  between  partners  until 
the  accounts  are  settled  and  a  balance  agreed  upon.***  In  an 
action  for  money  had  and  received,  where  the  complaint  avers 
receipt  of  the  money  within  two  years,  and  the  answer  denies 
all  the  material  allegations  of  the  complaint,  and  alleges  that 
the  cause  of  action  is  barred  by  the  Statute  of  Limitations,  the 
plaintiff  may  prove  and  the  jury  may  take  into  consideration 
any  evidence  of  concealment  of  facts,  misrepresentations,  de- 
ceit, or  other  facts  constituting  fraud  on  the  part  of  the  defend- 
ant which  would  take  the  case  out  of  the  statute,  though  the 
complaint  contains  no  averment  as  to  those  matters.**^    A 

810  Frink  v.  Le  Roy,  49  Gal.  315. 
sn  Gal.  Code  Otv.  Pro.,  |  350 

513  Sharp  v.  Magulre,  10  Cal.  577;  Pimental  v.  City  of  San  Fran- 
clBOo,  21  Id.  867. 

819  See  Cal.  Code  dv.  Pro.,  f  406;  Allen  v.  Marshall,  34  Cal.  166. 

514  Tynan  v.  Walker,  35  Oal.  648;  see  0*Nell  v.  Magner,  Slid.  681; 
15  Am.  St.  Rep.  88;  Wabash  Co.  v.  Pearson,  120  lad.  426;  16  Abl 
8t.  Rep.  325;  Lake  v.  Stelnbach.  5  Wash.  St  660. 

MB  Hendy  v.  March.  75  Cal.  667. 

aisid. 

317  Williams  V.  DenDison,  94  CaL  54a 
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plea  of  tlie  Statute  of  Limitations  in  an  unverified  answer  to  a 
complaint  of  foreclosure  of  a  mortgage  is  properly  stricken  out 
as  sham^  where  it  appears  from  the  copies  of  the  notes  and 
mortgage  set  out  in  the  complaint  that  the  action  was  com- 
menced within  four  years  after  the  maturity  of  the  note.^^ 
The  Statute  of  Limitations  to  be  available  as  a  bar  to  the  prose- 
cution of  a  writ  of  error  in  the  Supreme  Court  must  be  specially 
interposed  at  a  preliminary  stage  of  the  proceedings  and  before 
issue  joined  upon  the  merits^  and  if  the  protection  of  the  stat- 
ute be  not  thus  invoked  by  the  party  entitled  to  it^  it  will  be 
deemed  waived.^^^  The  courts  will  in  some  cases  allow  the 
Statute  of  Limitations  to  be  set  up  by  amendment '^  And 
where  the  nature  of  the  answer  interposed  to  a  complaint  and 
the  proof  thereunder  clearly  indicate  that  it  was  the  intention 
of  the  defendant  to  plead  a  three  years'  Statute  of  Limitations 
as  a  bar^  and  by*a  mistake  the  defendant  in  pleading  such  stat- 
ute had  specified  two  years  instead  of  three,  it  is  not  an  abuse 
of  discretion  for  the  court,  after  the  hearing  of  the  cause,  to 
allow  an  amendment  correcting  the  mistake,  athough  the 
equities  of  the  case  may  be  in  favor  oi  the  plaintiff.'^ 

S  3331.  Tender. 

Ptfrm  No,  74S* 

[TiTLB.] 

The  defendant  answers  to  the  complaint: 

I.  That  on  the day  of ,  18. .,  at , 

before  the  commencement  of  this  action,  he  tendered  to  the 

plaintiff dollars  [in  gold  and  silver  coin  of  the 

United  States],  in  payment  of  the  contract^  note,  or  indebted- 
ness] in  the  complaint  set  forth. 

II.  That  the  defendant  has  always  been  and  still  is  ready  and 
willing  to  pay  the  same  to  the  plaintiff,  and  now  pays  the  same 
into  this  court  [or  state  the  facts]. 

S  8832.  Plea  of  tender,  how  made^  and  effect  of.  Payment, 

tender,  and  readiness  to  pay  are  affirmative  pleas,  and  cast 
the  burden  of  proof  on  the  defendant.'^    And  the  plea  of  ten- 
sis  Bank  of  Shasta  v.  Boyd,  90  Cal.  604. 
810  Haley  v.  Elliott,  2D  Col.  190. 

820  See  Gormeley  v.  Bunyan,  138  IT.  S.  623. 

821  Morgan  v.  Morgan,  10  Wash.  St.  09. 

822  North  Penn.  Bailroad  v.  Adams,  54  Penn.  St  94;  93  Am.  Dee. 
677;  and  see  Halpin  v.  InsursDce  Co.,  118  N.  Y.  16S. 
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der  miuat  be  specially  stated;"^  and  that  the  dafendaiit  has 
always  been  and  still  is  ready  to  pay  the  sum  tendered,  and  the 
money  must  be  brought  into  court.^^  And  it  is  essential  in 
setting  up  tender  to  aver  that  the  money  has  been  actually 
brought  into  court '^  Where  the  defendant  pleads  tender  be- 
fore suit,  and  pays  the  amount  of  his  tender  into  court,  and 
the  plaintiff  fails  to  show  himself  entitled  to  a  laorger  sum,  it  is 
proper  to  render  judgment  for  the  defendant  for  his  costs,  and 
in  favor  of  the  plaintiff  for  the  amount  due  at  the  time  of  the 
tender.'^  In  such  case  the  plaintiff  shall  not  recover  costs, 
but  shall  pay  the  costs  of  suit  to  the  defendant.'^  A  tender 
does  not  extinguish  or  satisfy  the  obligation,  and  an  offer  to 
comply  with  the  demand  of  judgment  does  not  amount  to  a 
satisfaction  thereof.^^  Actual  production  and  offer  of  money 
to  creditor  is  necessary  to  a  valid  tender;'^  and  it  must  be  un- 
conditional; if  receipt  or  satisfaction-piece  be  asked  for,  it 
vitiates  it."*^  So,  an  offer  in  writing  to  pay  a  particular  sum 
of  moi;ey,  or  to  deliver  a  written  instrument  or  specific  personal 
property,  is,  if  not  accepted,  equivalent  to  the  actual  production 
and  tender  of  the  money,  instrument,  or  property.*"^  In  an 
action  by  a  landlord  against  a  tenant  to  recover  possession  of 
property  for  failure  to  pay  rent,  a  plea  of  tender  by  the  defend- 
ant is  insufficient  under  Washington  Code  of  1881,  section  548, 
unless  it  alleges  that  the  defendant  offered  to  pay  interest  on 

•  828  Bryan  v.  Maume,  28  Cal.  238;  Duff  v.  Fisher,  15  Id.  375; 
Hegler  v.  Eddy,  68  Cal.  597. 

S24  Bryan  v.  Maume,  28  Cal.  288;  and  see  Henderson  v.  Oass 
County,  107  Mo.  50;  Levan  v.  Stemfeld,  55  N.  J.  L.  41. 

sss  HUl  V.  Place,  5  Abb.  Pr.  (N.  S.)  18.  As  to  this  defense  geaer- 
ally,  see  Wilder  v.  Seelye,  8  Barb.  408;  People  v.  Banker's  Adm'r, 
etc.»  8  How.  Pr.  258;  Livingston  v.  Harrison,  2  B.  D.  Smith,  197; 
Brickett  v.  Wallace,  98  Mass.  528;  Grover  v.  Smith,  165  Id.  132. 

S26  Curiae  V.  Abadle,  25  Oal.  502;  Logue  v.  GlUlck,  1  E.  D.  Smith, 
898. 

827  Cal.  Code  av.  Pro..  $  1030. 

S28  Redlngton  v.  Chase,  34  Cal.  666w  Legal  effect  of  plea  of  tender. 
See  Ditch  Co.  v.  Elliott,  10  Col.  827;  8  Am.  St.  Rep.  586;  Insurance 
Co.  V.  Readlnger,  28  Neb.  587. 

8»  Strong  v.  Blake,  46  Barb.  227. 

880  Roosevelt  v.  Bull's  Head  Bank,  45  Barb.  579;  but  see  Cal. 
Code  Oiv.  Pro.,  §  2075,  which  provides  that  a  receipt  properly  signed 
may  be  demanded  as  a  condition  of  the  payment  or  delivery. 

881  Cal.  Code  Olv.  Pro.,  §  2074. 
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the  reut  doe,  or  that  he  brings  into  court  the  amomnt  (rf  rent 
in  arvear^  with  mteireet  and  costs  of  action.'^  A  plea  of  ten- 
der never  goes  to  the  whole  of  the  plaintiff's  demand,  but  is 
an  admisnon  to  the  extent  of  the  amount  tandered^  and  is  a 
denial  only  of  the  baluice  of  the  plaintifPs  claim.*^  The 
plea,  if  def ective,  should  be  demurred  to.*^ 

I  888d.  Issue  Joined.  Where  the  plaintiff  joins  issue  on 
such  a  plea,  without  questbooJLiig  its  sufficiency,  he  can  not  after- 
wards object  that  it  was  not  duly  filed,  or  liiat  the  money  was 
not  paid  into  court  at  the  Si9t  term.*^  If,  by  the  lawa  of  the 
United  States,  more  than  one  kind  of  lawful  money  ia  a  legal 
tender  in  payment  of  debts,  and  the  plaintiff  in  an  action  is 
entitled  to  a  judgment  payable  in  a  particular  kind  of  money 
a  plea  of  tender  which  avers  the  t^ider  to  have  been  made  in 
lawful  money  of  the  United  States  is  insufficient.  The  plea 
should  aver  that  the  tender  was  made  in  the  kind  of  money  the 
plaintiff  is  entitled  to  receive.^^  The  Legal  Tender  Act,  is  held 
constitutional.^^  It  is  competent  for  the  state  legislature  to 
enact  that  all  tolls,  dockage  and  wharfage  charges  payable  into 
the  public  treasury  shall  be  due  and  collectible  exclusively  in 
gold  and  silver  money  of  the  United  States."^ 

I  8334.  Pajrment  as  to  part,  and  tender  as  to  residuek 

Form  No.  746, 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  [Allege  payment  of  part] 

II.  That  on  the day  of  ,  18..,  at 

,  he  tendered  to  the  plaintiff  the  residue  of  said 

claim,  to-wit,  the  amount  of   dollaxs,  etc.   [as 

in  preceding  form]. 

na  Ralph  V.  Lomer,  3  Wash.  St  401.  Insufficient  tender  of  pur- 
chase price  of  land  by  lessee  under  a  lease  giving  him  the  privilege 
of  purchasing  the  demised  premises  at  any  time  during  the  term. 
Bee  Heine  v.  Treadwell,  72  Cal.  217. 

MS  Gardner  v.  Black,  08  Ala.  638. 

8M  Id.;  Hanson  v.  Todd,  05  Ala.  328. 

n5  Rudolph  V.  Wagner,  36  Ala.  60& 

sasMagraw  v.  McGlynn,  26  Cal.  428. 

ss7  Belloc  V.  Davis,  38  Oal.  254,  and  cases  cited. 

sss  People  v.  Steamer  America,  34  OaL  676L 
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1. 8886.  mooiAl  «9  to  party  and  t«o4«r  am  to  zmMiuw 

[TiTLB.] 
The  defeadant  anawers  to  the  complaint: 

I.  That  he  agreed  to  pay  to  the  plaintiff •  dollan 

only  [or  that  the  goods  or  services  mentioned  therein  veie 
reasonably  worth  no  more  than  doUan]. 

II.  That  before  this  action^  on  the day  of , 

18. .,  at ,  he  tendered  to  the  plaintiff^  in  gold 

ajad  silver  coin  of  the  United  States doUan  in 

pag^ment  of  said  sum.     [Continue  as  in  preceding  form.] 

I  8886.  Want  of  capacity  —  aUen  enemy. 

Farm  No.  748, 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  the  plaintiff  was  not,  at  the  commencement  of  this 
action,  and  is  not  now  a  citizen  of  the  United  States^  but  was 

and  is  an  alien,  bom  in ,  out  of  the  allegiance 

of  the  United  States,  and  within  the  kingdom  of 

II.  That  at  the  commencement  of  this  action  the  govern- 
ment of  said  was  and  still  is  at  war  with  and 

is  an  enemy  of  the  United  States. 

III.  That  the  plaintiff  then  was  and  still  is  an  alien  enemy, 

abiding  without    the    United    States,  and  at    , 

within  said  and  adhering  to  the  said  enemies 

of  the  United  States."*^ 

I  8887.  Want  of  eapacity  —  assignmont. 

Form  No.  74?- 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  before  the  commencement  of  this  action,  on  or  about 

the  day  of  ,  18..,  at   ., 

the  plaintiff  duly  assigned  the  subject-matter  and  cause  of 
ftctiou  set  fwth  in  the  complaint  to  one  R.  S.,  who  then  was 
and  has  been  ever  since  the  holder  thereof. 

889  This  form  is  sustained  by  Bell  v.  Chapman,  10  Johns.  182. 
The  disability  only  continues  during  the  war.  Hammersley  t.  Lam- 
bert, 2  Johns.  Gh.  608.  Residence  within  the  United  States  pre- 
sumptirely  defeats  the  plea.  Olark  v.  Morey,  10  Johns.  GO.  Where 
an  alien  commences  action  in  time  of  peace,  it  is  competent  on  a 
declaration  of  war  with  the  country  of  his  domicile  to  interpose 
thin  niea.  Society  tor  the  Propagation  of  the  Gospel  t.  Wheeler, 
2  Oall.  106. 
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f  8888.  £iMntial  allegations.  An  answer  setting  np  that 
another  party  than  the  plaintiff  is  the  real  party  in  interest, 
should  allege  facts  which  would  show  as  a  matter  of  law  that 
aiiother  person  should  have  brought  the  suit.^^  An  answer 
should  allege  the  facts^  showing  why  the  plaintiff  is  not  a  real 
party  in  interest.***  But  it  is  not  necessarily  frivolous  if  it 
does  not.'*^  The  answer  is  not  frivolous  for  neglecting  to 
name  the  assignee,  or  designating  him  as  John  Doe.*^  If  it 
appears  by  the  pleadings  that  the  assignment  was  in  trust, 
it  should  be  also  alleged  that  the  assignee  accepted  it.*^  A 
plea  entirely  addressed  to  the  right  to  recover  of  a  third 
person  for  whose  use  the  suit  is  brought  is  bad  on  demurrer.*** 
So,  on  the  ground  that  the  title  of  the  plaintiff  is  merely 
colorable.**^  A  plea  to  the  jurisdiction  on  the  ground  that  a 
demand  has  been  colorably  assigned,  in  order  to  evade  a  dis- 
charge under  the  Insolvent  Law,  is  not  to  be  treated  as  dilatory 
and  captious.**^  The  objection  that  the  plaintiff  is  not  the 
real  party  in  interest  must  be  set  up  in  the  answer,  to  enable 
defendant  to  rely  upon  it>  or  it  will  be  unavailing  on  the  trial, 
even  if  the  fact  should  appear  from  the  examination  of  wit- 
nesses.*** But  if  it  appear  from  the  face  of  the  complaint 
that  defendant  is  not  the  real  or  true  party  plaintiff,  then  the 
objection  should  be  made  by  demurrer. 

fi  8889.  Substitution  of  assignee.  It  is  optional  with  the 
court,  on  death  of  plaintiff,  in  case  of  a  transfer  of  his  interest, 
to  allow  assignee  of  plaintiff's  interest  to  be  substituted,  and 
the  action  to  continue  in  his  nama**^    Upon  the  death  of 

340  Raymond  v.  Prltchard,  ^  Ind.  818. 

841  Russell  V.  Clapp,  7  Barb.  482;  Foedick  v.  Groff.  22  How.  Pr. 
168. 

842  Tamlsler  v.  Cassard,  17  Abb.  Pr.  187. 

848  Smith  V.  Mead,  14  Abb.  Pr.  282;  Metropolitan  Bank  v.  Lord. 
1  id.  185. 

844  Whitlock  V.  Fiske,  3  Bdw.  181. 

845  Sydam  v.  Gannon,  1  Houst.  481. 
846Boyreau  v.  Campbell,  1  McAU.  119. 

847  Wallace  v.  dark,  3  Woodb.  &  M.  367. 

848  Jackson  v.  Whedon,  1  B.  D.  Smith,  141;  Savage  v.  Gom  Ex- 
change, etc.,  Ins.  Co.,  4  Boew.  1:  but  see  Swift  v.  Swift,  46  OsL 
266. 

840  Barstow  v.  Newman,  34  Oal.  90;  Sheldon  v.  Havens,  7  How.  Pr. 
268;  Harris  v.  Bennett,  1  Code  IL  (N.  S.)  203;  Murray  v.  G^esee  Mot 
Ins.  Co.,  2  Duer,  607;  Ford  v.  David,  1  Bosw.  671;  Howard  v.  Tij- 
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AQ  assignee  for  the  benefit  of  creditors,  pending  an  action  in 
the  nature  of  replevin,  brought  by  him  to  recover  damages 
from  a  sheriff  for  the  tortious  taking  of  assets,  the  proper 
parties  to  be  substituted  aje  the  personal  representatives  of 
the  deceased,  since  the  action  relates  to  personal  property .^^ 

I  8840.  Set-off.  In  an  action  by  the  assignee  of  a  claim,  a 
demand  existing  prior  to  the  assignment,  in  favor  of  defend- 
ants, and  against  the  assignor,. is  unavailable  as  a  counterclaim, 
and  if  so  pleaded  no  reply  is  necessary.®**  To  render  it  avail- 
able as  an  equitable  defense,  it  must  be  pleaded  as  a  def einse.^^ 
In  an  action  brought  by  an  assignee  of  a  demand,  an  answer 
interposing  as  a  set-off  a  claim  subsisting  in  favor  of  the  de- 
fendant against  the  assignor  is  not  to  be  regarded  as  setting 
up  a  counterclaim;  and  the  plaintiff  need  not  put  in  a  reply 
of  the  Statute  of  Limitations  in  order  to  avail  himself  of  such 
statute  against  the  claim,  so  set  up.®^  A  demand  against  the 
plaintiff's  assignor,  who  is  not  a  party,  is  not  generally. avail- 
able.*^ But  when  a  creditor  having  a  debt  due  him  by  mort- 
gage assigns  the  debt  and  mortgage,  a  judgment  in  favor  of 
a  third  parson  against  the  creditor  purchased  by  the  debtor 
after  the  assignment,  but  before  notice  to  him,  constitute  an 
offset  pro  tanto  to  the  debt  in  an  action  upon  it  by  the 
assignee.*** 

§  8841.  Want  of  capacity  —  denial  of  plaintiff's  corporation. 

Form  No.  750, 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  there  was  not  at  the  commencement  of  this  action, 

nor  is  there  now,  any  such  corporation  as  the 

Mining  Company,  named  as  plaintiff  in  this  action. 

II.  That  the  plaintiff  was  not  a  de  facto  corporation,  nor 
did  the  persons  claiming  to  compose  the  said  alleged  corpora- 

lor,  11  How.  Pr.  380;  Banks  v.  Maher,  2  Bosw.  600;  Terry  v. 
Roberts,  15  How.  Pr.  65;  but  see  Barrlbeau  v.  Brant,  17  How.  (U.  S.) 
43. 

»o  Emerson  v.  Bleakley,  5  Abb.  Pr.  (N.  8,)  350. 

381  DlUaye  v.  Nlles,  4  Abb.  Pr.  253;  Ferrelra  v.  Depew.  Id.  131. 

852  Ferrelra  v.  Depew,  4  Abb.  Pr.  131;  Wolfe  v.  H.,  13  How.  Pr.  84. 

»8  Thompson  v.  Sickles,  46  Barb.  49. 

«M  Cummlngrs  v.  Morris,  25  N.  Y.  625;  DlUaye  v.  Nlles,  4  Abb.  Pr. 
253:  Ferrelra  v.  Depew,  Id.  131;  Spencer  v.  Babcock,  22  Barb.  326. 

8H  McOabe  v.  Grey,  20  Cal.  509. 
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tion,  at  the  commencement  of  this  action,  nor  at  any  of  tha 
times  mentioned  in  the  complaint,  claim  in  good  faith  to  be 
a  corporation. 

§  3342.  Consolidated  corporation.  Where  by  state  statute 
power  is  giyen  to  connecting  railway  corporations  to  merge  and 
consolidate  their  stock,  and  snch  merger  and  consolidation 
has  been  judicially  decided  by  the  Supreme  Court  of  the  state 
to  be  a  dissolution  in  law  of  the  previous  companies,  and  the 
creation  of  a  new  corporation  with  new  liabilities;  in  such  caae, 
where  the  declaration  avers  that  the  defendant  had  agreed  that 
stocks  of  one  of  the  connecting  railroads  should  be  worth  a 
certain  price  at  a  certain  time  and  in  a  certain  place,  and  the 
plea  sets  up  that  under  the  statute  the  stock  of  the  railway 
named  was  merged  and  consolidated  by  the  consent  of  the 
party  suing,  with  a  second  railway  named,  so  forming  '^one 
joint-stock  company  of  the  said  two  corporations,"  under  a 
corporate  name  stated,  such  plea  is  good,  though  it  do  not 
aver  that  the  consolidation  was  done  without  the  consent  of 
the  defendants.*"  Such  a  plea  contains  two  points  only  which 
the  plaintiff  can  traverse,  the  fact  of  consolidation,  and  the 
fact  of  consent;  and  these  must  be  denied  aeparately.  If  de- 
nied together,  the  replication  is  double  and  bad.^^ 

S  8343.  Denial  of  incorporation.  The  want  of  capacity  to 
sue  or  be  sued  must  be  specially  alleged.*"  By  pleading  to 
the  merits  the  objection  is  waived.***  While  under  the  stair 
utes  of  California"^  the  due  incorporation  of  a  corporation 
can  not  be  inquired  into  collaterally,  yet  a  private  person  is 
not  thereby  precluded  from  denying  that  it  is  a  corporation 
de  jure  or  dc  facto?^^ 

8M  Clearwater  v.  Meredith,  1  Wall.  2K. 

857  Id. 

868  0allfomla  Steam  Nav.  Co.  v.  Wright.  8  CaL  685;  White  T. 
Mosea,  11  id.  69;  Society  for  Prop,  of  Goepei  v.  Town  of  Pawlot, 
4  Pet.  480;  Philadelphia  R.  B.  Co.  v.  Quigley,  21  How.  (U.  S.)  2Q2; 
Dillaye  v.  Parks,  31  Barb.  132. 

SMOonrad  v.  Atlantic  Ins.  Co.,  1  Pet  386;  Society  for  Prop,  of 
Gospel  V.  Town  of  Pawlet,  4  id.  480;  Yeaton  v.  Lynn,  5  id.  22S. 

8601862,  p.  110,  CivU  Code,  fi  856;  see  Martin  v.  Deeta,  102  Oal. 
55;  41  Am.  St.  Rep.  151;  Pe<H>le  v.  Montecito  Water  Co.»  97  GaL  276; 
88  Am.  St  Rep.  172. 

881  Oroville  &  Virginia  City  R.  R.  Cou  v.  Plamas  Coonty,  37  Oai. 
860;  Dean  v.  Davis,  51  id.  407;  Zion  M.  B.  a  v.  HUlery,  Id.  165; 
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Where  the  defendants  are  sued  by  a  corporate  name^  though 
the  complaint  does  not  allege  that  the  defendants  are  incor- 
porated^ still  plaintiff  must  prove  the  fact  if  denied^  and  a 
denial  that  defendants  are  a  corporation  is  not  new  matter.^^ 
Before  the  Kevised  Statutes  of  New  York^  the  denial  of  in- 
corporation amounted  only  to  the  general  issue.^*^  And  it  was 
equally  bad  when  applied  to  foreign  corporations.^^  But 
under  the  Eevised  Statute6>  to  require  a  domestic  corporation 
plaintiff  to  prove  its  corporate  organization^  the  defendant 
must  specially  plead  the  nonexistence  of  such  corporation;  and 
this  plea  was  a  good  plea  in  bar.'^  But  such  a  denial  can 
not  be  made  on  information  and  belief.^^  To  put  the  plain- 
tiff to  proof  of  his  corporate  capacity  in  this  caset,  a  general 
denial  is  not  sufficient^  but  the  answer  must  deny  the  exist- 
ence of  such  a  corporation.®**^  If  evidence  is  required  on  that 
pointy  it  must  be  because  that  is  a  point  in  issue;  and  it  can 
not  be  in  issue  unless  it  is  affirmed  in  the  pleadings  on  one 
side  and  denied  on  the  other.^^  The  rule  which  requires  a 
defendant  to  answer  positively  as  to  the  facts  alleged  in  a 

Roman  C.  O.  A.  v.  Abrams,  40  id.  456.  An  averment  of  the  exist- 
EDoe  of  a  ^  facto  corporation  is  as  issuable  as  an  averment  of  the 
existence  of  a  corporation  de  jure-  Martin  v.  Deetz,  102  Gal.  55; 
41  Am.  St.  Rep.  151. 

802  Stoddard  v.  Onondaga  Ann.  Gonf.,  12  Barb.  573.  Where  a 
complaint  against  a  corporation  does  not  allege  the  corporate 
character  of  the  defendant,  objection  thereto  is  waived  by  the  de- 
fendant's plea  of  counterclaim  as  though  it  were  in  fact  a  corpora- 
tion.   Frost  V.  Ainslie  Lumber  Co.,  3  Wash.  St.  241. 

863  Hartford  Bank  v.  MurreU,  1  Wend.  87;  Welland  Canal  Co. 
T.  Hathaway,  8  id.  480;  24  Am.  Dec.  51;  Wood  v.  Jefferson  County 
Bank,  9  Cow.  194. 

864  Farmers  &  Mechanics'  Bank  v.  Rayner,  2  Hall,  195. 

865  Methodist  Episcopal  Church  v.  Tyron,  1  Den.  451;  see,  also, 
Bank  of  Genesee  v.  Patchin  Bank,  13  N.  T.  309;  Park  Bank  v. 
Tllton,  15  Abb.  Pr.  384.  Plea  of  the  general  issue  at  common  law 
does  not  put  in  issue  the  averment  of  a  declaration  that  the  plain- 
tiff is  a  corporation.  Steamboat  Co.  v.  Sewall,  78  Me.  167;  Amau 
V.  First  Nat.  Bank,  36  Fla.  396;  Savings  Bank  v.  Ford,  27  Conn. 
282;  71  Am.  Dec.  66. 

866  East  River  Bank  v.  Rogers,  7  Bosw.  493. 

867  Park  Bank  v.  Tllton,  15  Abb.  Pr.  884;  Bank  of  Havana  v. 
Wickham,  7  id.  184. 

868  See  Ang.  &  Ames  on  Corp.  681,  and  cases  cited;  OrovlUe  & 
Virginia  City  R.  R^  Co.  v.  Supervisors  of  Plumas  County,  37  Oal. 
1162. 
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• 

verified  complaiat,  which  are  presumptively  within  his  own 
knowledge^  applies  to  municipal  corporations.  The  statute 
makes  no  distinction  between  the  rules  of  pleading  applicable 
to  natural  persons  and  those  applicable  to  artificial  persons.'^ 
There  may  exist  the  best  reasons  for  a  different  rule  of  plead- 
ing  when  a  municipal  corporation  is  a  defendant;  but  this 
court  can  make  no  distinction^  because  the  Code  makes  none. 
It  is  a  matter  for  the  legislature,  and  not  for  the  court.^'* 
Where  the  complaint  averred  a  contract  between  plaintiff  and 
the  board  of  supervisors,  on  behalf  of  the  county,  and  the  an- 
swer admitted  a  contract  between  the  pkintiff  and  another  on 
the  one  side,  and  the  county  on  the  other,  and  averred  that  this 
was  the  only  contract  made  by  the  county  in  relation  to  the 
matter,  and  denied  that  any  other  was  made  by  the  board  of 
supervisors,  it  was  held  that  this  denial  was  sufficient  to  put 
the  plaintiff  on  proof  of  the  contract.^^  In  an  action  against 
a  corporation  to  recover  dividends  which  have  accrued  on 
its  stock,  if  the  plaintiff  avers  "thai  from  a  date  named  she 
was,  has  been,  and  still  is  the  owner  in  her  own  right,  and 
as  her  separate  property,  of  the  stock,"  the  answer  raises  an 
issue,  if  it  denies  that  at  the  date  named  "  the  plaintiff  was, 
has  since  been,  or  still  is  the  owner  in  her  own  right,  and  as 
her  separate  property,"  of  the  stock.  The  qualifications  of 
the  denial  by  the  words  "  in  her  own  right  and  as  her  separate 
property"  are  mere  surplusage.^*  Where  the  answer  in  a 
suit  against  a  corporation,  on  its  note-,  relies  simply  on  the 
want  of  power  of  the  corporation  to  issue  notes,  the  defendant 
can  not  afterwards  object  that  the  plaintiff  has  not  shown 
that  the  officers  executing  the  note  were  empowered  by  the 
corporation  to  do  so.^*^  Noncompliance  with  the  statutorv 
provision  (Cal.  Civ.  Code,  §  299),  that  unless  a  corporation 
files  a  copy  of  its  articles  in  the  county  where  the  property 
is  situated,  it  "shall  not  maintain  or  defend  any  action  or 
proceeding  in  relation  to  such  property "  is  a  matter  to  be 
set  up  by  the  defendant  in  an  action  of  ejectment  brought  by 
the  corporation  for  the  property.  A  denial  of  the  existence 
of  the  corporation  does  not  raise  the  question.*^*     Such  failure 

«»  San  Francisco  Gas  Co.  v.  The  Olty.  9  Cal.  4f53;  see  §  376,  oiilf. 

«70  San  Francisco  Gas  Co.  v.  The  City.  9  Cal.  4.58. 

8T1  Murphy  v.  Napa  Co.,  20  Cnl.  497. 

872  Dow  v.  Gould  &  Curry  Mining  Co..  .?1  Cal.  630. 

878  Smith  V.  Eureka  Flour  Mills  Co..  6  Cal.  1. 

•74  Southern  Pnc.  R.  R.  Co.  v.  Purooll.  77  Cal.  69. 
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on  the  part  of  tke  corporation  can  only  be  maide  available  by 
specially  pleading  it  in  the  answer  as  matter  of  abatement  to 
tlie  action.^**  This  provision  of  the  statute  applies  only  to 
domestic  corporations."'  Where  the  deiendant  was  sued  as 
a  corporation  when  it  was  in  fact  a  limited  copartnership^  a 
denial  that  "  defendant  is  or  ever  was  a  corporation^  organized 
and  existing  under  the  laws  of  England/'  is  pregnant  with  the 
admission  that  the  defendant  is  a  corporation,  and  raises  no 
issue.*^''  Where  an  answer  denies  the  authority  of  the  presi- 
dent of  a  corporation  to  execute  a  certain  mortgage,  but  does 
not  deny  the  facts  constituting  a  ratification  of  his  acts,  the 
plaintiffs  are  entitled  to  judgment  without  proof  of  the  presi- 
dent's original  authority.*^^ 

« 

S  3344.  Dissolution.  An  action  by  a  corporation  is  not 
abated  by  dissolution,  but  may  be  continued  in  the  corporate 
name.*''® 

S  3346.  Estoppel.  As  a  general  rule,  corporations  have 
power  to  waive  their  rights,  and  are  bound  by  estoppels  in  pais 
like  natural  persons.^^  When  an  association  assumes  a  name 
and  exercises  the  powers  of  a  corporation  it  is  estopped  from 
denying  its  corporate  liabilities.^*  A  corporation  which  has 
entered  into  contracts  in  its  corporate  capacity  is  estopped, 
when  sued  thereon,  from  denying  its  corporate  existence.^®^ 
Where  defendant  accepted  the  office  of  treasurer  of  an  incor- 
poration, and  served  for  several  years  as  such,  he  was  estopped 
from  denying  its  corporate  existence.*®*    One  entering  into  a 

875  South  Yube  Water,  etc.,  Co.  v.  Rosa,  80  Cal.  333. 

876  Id. 

877  Wright  V.  Fire  Ins.  Co.,  12  Mont  474. 

878  Grlbble  v.  Oolumbus  Brewing  Co.,  100  Cal.  67. 

879  New  York  Marbled  Iron  Works  v.  Smith,  4  Duer,  362;  Talmage 
V.  Pen,  9  Paige  Ch.  410;  see  Pendleton  v.  Russell,  144  U.  S.  640. 
Suits  for  or  against  a  corporation  abate  upon  its  dissolution  at 
common  law.  Lumber  Oo.  v.  Ward,  30  W.  Va.  43;  and  see  Matter 
of  Norwood,  32  Hun,  196. 

880  Hale  V.  Union  Ins.  Co.,  32  N.  H.  205;  64  Am.  Dec.  370. 

881  United  States  Express  Co.  v.  Bedbury,  34  111.  459. 

882  Callender  v.  PalnesvlUe  &  Hudson  River  lU  R.  Cow,  11  Ohio  St 
516;  Snider,  etc.,  Oo.  v.  Troy,  91  Ala.  221;  24  Am.  St.  Rep.  887. 

888Parrott  v.  Byers,  40  Oal.  614;  Dutchess  Cotton  Mfy.  v.  Davis, 
14  Johns.  238;  7  Am.  Dec.  450;  AH  Saints'  Church  v.  Lovett,  1  Hall, 
191. 
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contract  with  a  corporation  is  estopped  from  setting  up  in  an 
action  upon  such  contract  that  the  corporation  was  not  l^allj 
formed.*** 

I  8346.  Want  of  capacity  —  denial  of  trturteaehip. 

Form  No,  75/. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  since  the  expiration  of  said  first  year  [or  after  the 

day  of   ,  18..]^  he  has  not.  been  a 

trustee  of  said  company,  and  has  not  in  any  way  managed  the 
affairs  or  concerns  of  said  company  as  such. 

884  Palmer  y.  Lawrence,  3  Sandf.  170;  Steam  Nav.  Co.  v.  Weed. 
17  Barb.  378;  White  t.  Coventry,  28  id.  305;  to  same  effect. 
White  V.  Boss,  15  Abb.  Pr.  66;  Hyatt  v.  Esmond,  37  Barb.  601; 
Hyatt  V.  Whipple,  id.  505;  Cooper  v.  Shaver,  41  id.  151;  but  com- 
pare Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480;  24  Am.  Dec. 
51.  Estoppel  —  how  pleaded*  An  estoppel  in  pais  is  new  matter,  and 
can  not  be  relied  upon  in  evidence  as  a  defense  without  being 
specially  pleaded.  Prewltt  v.  Lambert,  19  Ool.  7;  Gay  nor  v.  Cle- 
ments, 16  id.  209;  De  Votie  v.  McGerr,  15  id.  467;  22  Am.  St  R^. 
426;  Bruce  v.  Phoenix  Ins.  Co.,  24  Oreg.  486.  The  party  claiming 
an  estoppel  in  pais,  and  relying  upon  it  as  a  defense,  should  set  out 
the  matters  constituting  it  in  his  answer.  McKeen  v.  Naughton, 
88  Cal.  462;  Troyer  v.  Dyer,  102  Ind.  396.  Such  is  the  rule  generally 
In  those  states  which  have  adopted  the  reformed  procedure.  See 
Walker  v.  Baxter,  6  Wash.  St.  244;  Knudsen  v.  Omanson,  10  Utah* 
124;  T^ler  v.  Hall,  106  Mo.  313;  27  Am.  St.  Rep.  337,  and  note; 
National  Bank  v.  Doran,  109  Mo.  40;  Churchill  v.  Baumann,  95  Cal. 
541;  Warder  v.  Baldwin,  51  Wis.  450;  Burlington,  etc.,  Bank  v. 
Merchants'  Bank,  68  Iowa,  343.  So,  an  estoppel  by  deed  or  record 
must  be  pleaded  to  be  available  either  as  a  cause  of  action  or  as 
a  defense.  Bays  v.  Trulson,  25  Oreg.  109.  But  it  is  not  true  that 
in  aU  cases  to  be  available  an  estoppel  must  be  strictly  pleaded 
as  such.  If  the  facts  constituting  the  estoppel  are  in  any  way 
sufficiently  pleaded,  the  party  is  entitled  to  the  benefit  of  the  law 
arising  therefrom.  City  Nat  Bank  v.  Thomas,  46  Neb.  861;  and 
see  Wachter  v.  Phoenix  Assu.  Co.,  182  Penn.  St  428;  19  Am.  St. 
Rep.  600;  Miss  v.  Gill,  44  Ohio  St  253.  And  the  sufficiency  of  the 
manner  in  which  an  estoppel  is  pleaded  will  not  be  reviewed  on 
appeal,  where  the  plea  was  treated  at  the  trial  as  properly  made 
and  sufficient  Hughes  v.  Wheeler,  76  Cal.  230.  In  replevin,  evi- 
dence of  matter  in  estoppel  may  be  given  and  availed  of  as  a  de- 
fense under  a  general  denial  and  without  being  pleaded  specially. 
So  held  by  the  Nebraska  court.   Towne  v.  Sparks,  23  Neb.  142. 
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f  8M7.  ]>«iiial  of  subscription  of  stock. 

Form  No,  752. 

That  he  never  subscribed  for  any  stock  of  the  corporation 
mentioned  in  the  complaint^  and  never  became  a  stockholder 
in  or  the  holder  or  owner  of  any  stock  of  the  said  corporation, 
in  his  own  rights  or  in  trust  for  others. 

S  3348.  Denial  of  interest  —  stock  sold. 

Form  No,  7S3' 

That  on  or  about  the day  of >  18. ., 

he  sold  and  transferred  all  his  stock  and  interest  in  the  said 
company;  and  that  he  had  not  then,  nor  has  he  had  since  that 
time,  nor  has  he  now,  any  property  or  interest  of  any  nature 
or  kind  whatsoever  in  the  said  company,  as  stockholder  or 
trustee,  or  otherwise. 

fi  3349.  Individual  answer.  Stockholders  of  a  corporation 
who  have  been  allowed  to  put  in  answers  in  the  name  of  the 
corporation  can  not  be  regarded  as  answering  for  the  corpora- 
tion itself.  In  a  special  case,  however,  a  stockholder  may  be 
allowed  to  become  party  defendant,  for  the  purpose  of  pro- 
tecting his  own  interests,  and  the  interest  of  such  stockholders 
as  choose  to  join  in  with  him  in  the  defense.^®* 

§  3350.  Nonjoinder  of  piirtias.  Stockholders  of  insolvent 
corporations,  in  Pennsylvania,  when  sued  by  creditors,  may, 
under  the  plea  of  payment  with  leave,  take  advantage  of  non- 
joinder of  proper  parties,  and  need  not  plead  specially  in 
abatement.^^ 

I  8361.  Want  of  capacity  —  denial  of  official  capacity. 

Form  No.  754. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  denies  that 
the  plaintiff  is  [executor  or  administrator  of  the  said  deceased, 
or  otherwise],  as  allied,  or  at  all. 

f  3362.  Want  of  capacity  —  partnership  of  plaintiff. 

'^orm  No.  755, 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
I.  That  the  cause  of  action  set  forth  in  the  complaint  did 
not  accrue  to  the  plaintiff  individually,  but  to  the  plaintiff 

88B  Brown  v.  La  Orosse  R.  R.  Co.,  2  Wall.  283;  see  §  138,  ai^e^ 
8«e  Hoard  v.  Wilcox,  47  Penn.  St.  51. 

Vol.  II  —  83 
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and  one  R.  S.,  under  the  firm  name  [giving  name  of  firm],  and 
that  said  partners,  as  such,  when  this  action  was  brought,  held 
and  owned  the  said  cause  of  action  jointly. 
II.  That  the  said  R.  S.  is  still  Uving.*®^ 

{  8868.  Want  of  capacity  —  partnersUp  of  the  d«t«ndaxit. 

Farm  No,  756. 

[Title.] 
The  defendant  answers  to  the  complaint^  and  alleges: 

I.  That  the  contract  set  forth  in  the  complaint  was  not  made 
by  him  individually^  but  by  him  and  one  R.  S.  jointly  aa  part- 
ners^  under  the  firm  name  [give  the  firm  name]. 

II.  That  the  said  R.  S.  is  still  living. 

I  8854.  Want  of  consideration  —  common  form. 

Form  No,  757. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  he  received  no  consideration  for  the  [promissoiy  note] 
mentioned  therein  [Mistake  or  any  fact  showing  fraud  should 
be  alleged.] 

I  8355.  How  pleaded  —  eesential   and   sufficient   aUegatlone. 

In  pleading  failure  of  consideration^  an  issue  of  law  must  not 
be  tendered.**®  An  answer  of  an  entire  or  partial  failure  of 
consideration^  which  does  not  set  out  the  facts  showing  the 
failure,  or  how  much  the  whole  consideration  for  the  property 
was,  and  gives  no  data  by  which  the  court  can  determine  what 
deduction,  if  any,  should  be  made,  is  bad.*^  An  answer  set- 
ting up  in  defense  a  failure  to  perfonn  an  agreement  to  exe- 
cute an  indemnifying  bond  is  bad  when  it  does  not  set  forth 
an  injury  resulting  from  such  failure,  but  shows  that  injury 
can  never  happen.*^  All  matters  in  confession  and  avoidance, 
showing  that  the  contract  sued  upon  was  void  or  voidable  in 

8S7  A  mere  denial  of  the  act  Is  not  a  denial  of  the  partnership. 
Anable  y.  Steam  Engine  Co.,  16  Abb.  Pr.  286. 

88S  Bennett  y.  Martin,  6  Mo.  460;  and  see  Hammond  y.  Earie,  0B 
How.  Pr.  426. 

MeBUlan  y.  Hecklebrath,  23  Ind.  71;  Carmellch  v.  Mime,  88  Ala. 
885;  Nlzon  y.  Beard,  111  Ind.  187;  Moore  y.  Alston,  4  Tex.  App. 
478.  As  against  a  bona  fide  purchaser  for  yalue  before  maturitj  of 
negotiable  paper,  failure  of  consideration  without  notice  constltates 
no  defense  to  the  action.    Rand  y.  Pantagraph  Go.,  1  Ool.  App.  2711 

SM  BUIan  v.  Hecklebrath,  23  Ind«  71. 


650  FORMS  OF  SPECIAL  PLEAS.  §  335o 

point  of  law,  must  be  aflSrmatively  pleaded."^^  It  seems  that 
illegality  in  a  contract  sued  on,  though  shown  by  the  testimony, 
can  not  avail  the  defendant,  unless  it  is  alleged  in  the  plead- 
ings; and  that  an  allegation  in  the  answer  that  the  contract 
was  illegal,  coupled  with  an  enumeration  in  the  same  paragraph 
of  specific  grounds  of  illegality,  does  not  entitle  «the  defendant 
to  prove  any  grounds  of  illegality  not  so  specified.'^  A  plea 
seeking  to  avoid  the  bond  for  being  illegally  taken  should  spe- 
cially state  all  the  facts  which  show  that  illegality .^^  If  any 
part  of  a  single  consideration  for  one  or  more  objects,  or  of 
several  considerations  for  a  single  object,  is  unlawful,  the  entire 
contract  is  void.*^  That  is  not  lawful  which  is  contrary  to 
an  express  provision  of  law;  or  contrary  to  the  policy  of  express 
law,  though  not  expressly  prohibited;  or  otherwise  contrary 
to  good  morals.^^  An  answer  setting  up  for  defense  a  failure 
of  consideration  must  show  whether  it  is  a  partial  or  total 
failure.***  A  partial  failure  of  consideration  can  not  be  pleaded 
in  bar  of  an  action  upon  a  note  given  for  the  purchase  money 
of  land.'*'  It  is  generally  no  defense  to  a  promissory  note.** 
Partial  failure  of  consideration  could  not  be  given  in  evidence, 
unless  specially  pleaded.***    Where  the  obligor  of  a  single  bill 

a»i  Pinley  v.  Quirk,  9  Minn.  184. 

sssGusbee  v.  Leavltt,  5  CaL  161;  Dingeldein  v.  Third  Ave.  R.  B. 
Co.,  9  Bo6w.  79.  The  facts  showing  illegality  must  be  speciaUy 
pleaded  in  the  answer,  if  the  complaint  does  not  disclose  the  il- 
legality. Buchtel  V.  Evans,  21  Oreg.  315;  Jameson  v.  Goldwell, 
23  id.  144;  Lyts  v.  Keevey,  5  Wash.  St.  606;  Sharon  v.  Sharon,  68 
Oal.  29;  Heffron  v.  Pollard,  73  Tex.  06;  15  Am.  St.  Rep.  764;  see 
MorriU  v.  Nightingale,  93  Gal.  462;  27  Am.  St.  Rep.  207.  If  it 
should  appear  from  the  testimony  of  plaintiff's  witnesses  that  the 
contract  in  question  is  illegal  or  immoral,  the  court  ought  to  disr 
miss  the  proceedings  of  its  own  motion  on  grounds  of  public  policy, 
even  though  no  such  defense  has  been  pleaded.  Ah  Doon  v.  Smith, 
25  Oreg.  89;  Irving  v.  McWUliams,  1  N.  B.  Eq.  217. 

808  United  States  v.  Sawyer,  1  Gall.  86. 

804  Gal.  GlvU  Gode,  i  1608. 

805  Id.,  f  1667.  For  certain  c<mtract8  declared  to  be  unlawful  and 
void,  see  Id.,  ff  1668-1676. 

806Glough  V.  Murray,  19  Abb.  Pr.  97. 

807  Reese  v.  Gordon,  19  Oal.  147. 

808  Vamum  v.  Mauro^  2  Granch  O.  G.  425. 

800  Wallace  v.  Boston,  10  Mo.  660.  Under  New  Mexico  practice^ 
In  a  suit  on  a  promissory  note,  a  partial  failure  of  consideration 
may  be  proved  under  the  general  issue,  and  is  a  good  defense  pro 
tanto^    Btaab  v.  Ortiz,  3  N.  Mez.  68. 
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was  sued  by  an  afisignee^  and  pleaded  that  the  bill  was  givea 
for  the  purchase  of  horses  which  were  not  as  sound  nor  of  as 
high  a  pedigree  as  had  been  represented  by  the  seller,  scjck  4 
plea  was  admissible.*^ 

I  8856.  The  Mtme  —  that  the  debt  was  for  money  lost  at  plaj. 

«  Form  No.  758 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  the  defendant  and  the  plaintiff  played  together  at  a 

game  of  chance  called ,  for  stakes^  upon  credit,  and 

not  for  ready  money;  and  at  said  games  the  plaintiff  won 
dollars  of  the  defendant^  which  he  did  not  pay. 

II.  That  thereafter  the  defendant  gave  the  plaintiff  the  note 
mentioned  in  the  complaint  for  said  money  so  staked  and  lost. 

§  8857  The  same  — that  the  note  was  given  to  compound  a 
felony. 

Form  No.  7S9* 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  heretofore,  on,  etc.,  at,  etc.,  one  C.  R.,  the  son  of 
the  said  defendant,  had  feloniously  [here  designate  the  crime  — 

e.  g.y  thus:  stolen,  taken  and  carried  away ,  the 

property  of.  the  plaintiff]. 

II.  That  the  said  defendant,  in  order  to  compound  and  settle 
said  felony,  gave  the  said  note;  in  consideration  of  which  the 
plaintiff  and  others  desisted  from  informing  and  prosecuting 
upon  said  felony. 

III.  That  there  was  no  other  consideration  for  said  note.*"* 

§  8858.  Want  of  Jurisdiction  of  the  person 

Form  No.  760. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  he  was  at  the  commencement  of  this  action,  and  is  now, 

consul  of  ,  for  the  city  of  ,  duly 

accredited  to  the  president  of  the  United  States,  and  by  him 
received  and  acknowledged  as  such  [or  otherwise]. 

§  8859.  Objection,  how  taken  —  essential  allegations.  De- 
fenses in  abatement  of  the  suit,  or  going  to  the  jurisdiction  b^ 

400  withers  v.  Greene.  9  How.  (U.  S.)  213. 

401  From  Abbott's  Forms,  No.  801. 
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ing  preliminary  in  their  nature,  must  be  taken  advantage  of  by 
plea,  and  can  not  be  taken  advantage  of  in  a  general  answer, 
which  necessarily  admits  the  right  and  capacity  of  the  party  to 
sue.^^  The  fact  that  a  corporation  aggregate  appekrs  and 
pleads  by  attorney  to  the  jurisdiction  is  not  a  waiver  of  the 
objection.*^  The  question  of  jurisdiction  arising  in  a  case 
where  a  mortgagor  and  mortgagee  were  citizens  of  the  same 
state,  and  the  mortgagee  had  assigned  the  mortgage  to  a  citizen 
of  another  state,  should  have  been  raised  by  a  plea  in  abate- 
ment. Upon  a  trial  of  the  merits  it  is  too  late.**^  A  plea  to 
the  jurisdiction  in  equity  is  like  a  plea  in  abatement  at  law, 
which  can  not  be  put  in  after  a  general  imparlance,  or  be 
received  when  it  does  not  give  the  plaintiff  a  better  writ.*^ 
The  objection  that  a  court  of  equity  has  not  jurisdiction  of 
the  suit,  because  complainant  has  an  adequate  remedy  at  law, 
should  be  taken  by  plea  or  answer.  It  is  too  late  to  raise  it 
for  the  first  time  upon  appeal,  unless  the  want  of  jurisdiction 
is  apparent  on  the  face  of  the  bill.*^  A  defendant  who  is  st«ed 
out  of  his  district  may  plead  his  personal  privilege.*^ 

A  plea  in  abatement,  denying  the  truth  of  the  averments  as 
to  residence,  etc.,  in  the  present  tense  instead  of  in  the  past 
tense,  so  as  to  make  issue  with  reference  to  the  time  of  the 
commencement  of  the  suit,  is  not  so  clearly  frivolous  as  to 
require  the  court  to  set  it  aside  or  disregard  it.***'  Where  the 
jurisdiction  of  the  Circuit  Court  of  the  United  States  appears 
by  proper  averments  upon  the  record,  the  defendant  can  only 
impugn  it  on  a  special  plea;  the  objection  can  not  be  taken 
by  answer.*^  This  defense  is  sustainable  only  where  the  per- 
son is  not  subject  to  the  jurisdiction  of  the  court,  and  not 

402  Livingston  v.  Story,  11  Pet.  351. 

408  Commercial  and  Railroad  Bank  of  Vlcksbursr  v.  Blocomb,  14 
Pet  60. 

404  Smith  V.  Keraochen,  7  How.  (U.  S.)  18S. 

406  Baker  v.  Blddle,  Baldw.  304. 

40«  Wylle  V.  Coxe,  16  How.  (U.  S.)  415. 

407Tee8e  v.  Phelps,  1  McAll.  17.  The  exemption  of  a  foreign 
consul  from  any  action  against  him  in  a  state  court  Is  not  a  personal 
privilege,  Wit  a  matter  of  Jurisdiction,  and  is  not  waived  by  the 
failure  of  the  defendant  to  plead  It.  Miller  v.  Van  Loben  Sels,  06 
€al.  341. 

408  Homer  v.  Keppel,  10  Ad.  &  El.  17;  Eberly  v.  Moore,  24  How. 
(U.  S.)  147. 

400  Rule  29  In  Equity;  Wlckllffe  v.  Owlngs,  17  How.  (U.  S.)  47. 
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where  the  objection  is  merely  that  original  process  has  not  been 
duly  seirved.^^^  If  a  plea  to  the  jurisdiction  and  a  plea  nan 
assumpsit  be  put  in^  and  the  issue  be  made  up  on  the  latt^ 
plea  only^  no  notice  being  taken  of  the  former^  and  upon  this 
state  of  the  pleadings  the  cause  goes  on  trial,  the  plea  to  the 
jurisdiction  is  considered  as  waived.^^^ 

§  8800.  The  Mtme  —  by  foreign  corporation. 

Form  No.  761. 

[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  the  defendant  [foreign  corporation]  is  a  corporation 

created  by  the  laws  of  the  state  of  [or  other 

foreign  government  or  country],  and  not  by  the  lawa  of  this 
state. 

II.  That  the  plaintiff  is  not  a  resident  of  this  state,  but  resides 
at ,  in  the  state  of 

III.  That  the  said  [here  state  the  facts  showing  that  the 
cause  of  action  arose  without  the  state,  and  is  not  upon  a  con- 
tract made,  executed,  or  delivered  in  this  state]. 

fi  8361.  Want  of  Jurisdiction  of  thef  subject. 

Form  No.  762, 

[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 
That  the  supposed  cause  of  action  accrued  to  the  said  plain- 
tiff, if  at  all,  out  of  the  jurisdiction  of  this  court;  that  is  to 

say,  at ,  in  the  county  of ,  and  not 

at .,  in  the  county  of ,  or  elsewhere 

within  the  jurisdiction  of  this  court,  or  within  the  said  last- 
named  county. 

§  8862.  Essential  allegations,  effect  of.  In  Massachusetts,  a 
plea  to  the  jurisdiction  should  show  that  some  other  court  in 

410  Nones  v.  Hope  Mutual  Life  Ins.  Co.,  5  How.  Pr.  96:  Brldj?e 
V.  Payson,  1  Duer,  612. 

411  Bailey  v.  Dozler,  6  How.  (U.  S.)  23;  but  see  Cal.  Code  Civ.  Pro.. 
f  434.  A  party  waives  all  objections  to  the  Jurisdiction  of  the  court 
by  reason  of  the  manner  in  which  the  cause  was  brought  before  It, 
by  entering  upon  the  trial  and  contesting  the  cause  upon  its  merits. 
Bailroad  Co.  v.  Caldwell,  11  CW.  645;  Schoolfield  v.  Bninton,  20 
id.  139;  Potter  v.  Neal.  62  How.  Pr.  168. 
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the  same  stale  has  jurisdiction.^^^  A  plea  to  the  jiLrisdiction, 
on  account  of  limited  jurisdiction^  is  a  plea  in  bar.^^^  A  ques- 
tion as  to  the  jurisdiction  of  the  court  can  not  be  raised  under 
the  general  issue,  but  must  be  specially  pleaded.^^  But  where 
the  subject-matter  is  not  within  the  jurisdiction  of  the  court, 
the  exception  may  be  taken  under  the  general  issue.^^  Al- 
though a  plea  in  bar  admits  the  jurisdiction,  the  District  Court 
has  power,  after  such  a  plea  has  been  put  in,  to  permit  the 
defendant  to  withdraw  it,  and  plead  in  abatement  a  denial  that 
the  averments  relied  on  to  show  jurisdiction  were  trua  It  is 
proper  to  give  leave  to  amend,  thus,  where  the  defendant  shows 
by  affidavit  that  the  averments  as  to  jurisdiction  were  false  and 
fraudulent*^* 

411  Lawrence  v.  Smith,  5  Mass.  362;  Otis  v.  Walieman,  1  Hill,  60i; 
The  King  v.  Johnson,  6  East,  686,  600. 

418  Smith  V.  McGleod,  1  Cranch  O.  a  34. 

414  Eberly  v.  Moore,  24  How.  (U.  S.)  147;  Teese  v.  Phelpe,  1  Mc- 
All.  17;  The  Abby,  1  Mason,  360. 

410  Malssonalre  v.  Keating,  2  Gall.  325. 

416  Eberly  v.  Moore,  24  How.  (U.  S.)  147.  Pleas  to  the  jurisdic- 
tion must  be  direct  and  certain,  and  set  up  the  facts  which  go  to 
show  a  want  of  it   Bitchie  v.  Carpenter,  2  Wash.  St  512. 


CHAPTER  IV. 

COUNTEBCLAIIC. 

I  8868.  Counterolaim  alone. 

Farm  No.  763, 

[TrTLB.] 

The  defendant  answers  to  the  complaint,  and  for  counter- 
claim alleges: 

That,  etc.  [State  a  cause  of  action  precisely  as  in  a  com- 
plaint.] Wherefore  the  defendant  demands  judgment  for 
dollars. 

§  8864.  Counterclaim  defined  —  eesential  conditions.  The 

counterclaim  mentioned  in  most  of  the  Codes  must  be  one 
existing  in  favor  of  a  defendant,  and  against  a  plaintiff,  between 
whom  a  several  judgment  might  be  had  in  the  action,  and 
arising  out  of  one  of  the  following  causes  of  action:  1.  A 
cause  of  action  arising  out  of  the  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action;  2.  In  an  action  arising 
upon  contract;  any  other  cause  of  action  arising  also  upon 
contract  and  existing  at  the  commencement  of  the  action.^ 
The  term  "counterclaim"  is  of  recent  origin.  It  seems  to 
be  intended  to  take  the  place  of  both  "  set-off  "  and  "  recoup- 
ment,'' neither  of  which,  under  those  names,  is  provided  for  in 
the  California  Code.  A  set-off  was  unknown  to>  the  common 
law,  according  to  which  mutual  debts  were  distinct,  and  in- 
extinguishable, except  by  actual  payment  or  release.^  It  was 
first  provided  for  by  statute  2  Gteo.  II.,  c.  22,  which  has  been 

1  Cal.  Code  Civ.  Pro.,  §  438;  Mont.  Code  Civ.  Pro.,  (  691;  see, 
also,  Howard  v.  Shores,  20  Oal.  277;  Belleau  v.  Thompson,  33  id. 
4©5;  Code  Pro.  N.  Y.,  §  150;  Wag.  Stat.  Mo.,  1874,  1016.  §  13; 
Code  Pro.  Minn.,  §  84;  Oode  Olv.  Pro.  N.  C,  S  101;  Code  Pro.  8.  C, 
f  173;  Oode  Civ.  Pro.  Fla.,  §  101;  Code  Civ.  Pro.  Or.,  i  72;  Rev. 
Stat,  Wis.,  chap.  125,  §  11.  See  the  subject  of  counterclaim  dis- 
cussed at  length  in  Pomeroy's  Remedies,  (§  728,  868;  BliSB  Oode 
PL,  ff  367,  390. 

sOtty  V.  Ferguson,  1  Rawle,  298. 
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generally  adopted  in  the  United  States  with  some  modifica- 
tiona.  Set-oil  could  only  take  place  in  actions  on  contracts 
for  the  payment  of  money,  and  the  matters  which  might  be 
set  off  were  mutual  liquidated  debts  or  damages.  Unliquidated 
damages  could  not  be  set  off.  The  statutes  in  regard  to  set-off 
refer  only  to  mutual  unconnected  debts;  for  at  common  law, 
when  the  nature  of  the  employment^  transaction,  or  dealings 
necessarily  constitutes  an  account  consisting  of  payments,  debts, 
and  credits,  the  balance  only  is  considered  to  be  the  debt,  and, 
therefore,  in  an  action  in  such  cases  it  is  not  necessary  either 
to  plead  or  give  notice  of  set-off.^  The  principle  upon  which 
Statutes  of  Set-off  are  based  is,  that  mutual  debts  between  the 
parties  are  extinguished,  if  equal  in  amount,  or  pro  tanto  if 
unequal;  thus  preventing  multiplicity  of  suits.  "  Recoup- 
ment ''  differs  in  some  essential  particulars  from  set-off:  1.  In 
being  confined  to  matters  arising  out  of  and  connected  with 
the  transaction  or  contract  upon  which  the  suit  is  brought; 
2.  In  having  no  regard  to  whether  such  matters  be  liquidated 
or  tinliquidated;  3.  That  the  right  of  recoupment  is  not  given 
or  created  by  statute,  but  by  the  common  law.*    At  common 

•  Green  v.  Farmer,  4  Burr.  2221. 

4  See  Ward  v.  PeUers,  3  Mich.  281,  287;  Greene's  New  Pr.  220. 
Set-off'  A  set-off  is  In  the  nature  ot  a  cross-action,  and  may  be  a 
separate  and  Independent  demand  not  connected  with  the  original 
cause  of  action.  Washington  v.  Timberlake,  74  Ala.  259;  also,  Ray- 
mond V.  State,  &4  Miss.  562;  28  Am.  Rep.  382.  Demands  to  be' set 
off  must  be  mutual  between  the  parties  to  the  action.  Woolman 
▼.  Capital  Nat.  Bank,  2  Gol.  App.  454.  A  separate  demand  can  not 
be  set  off  against  a  Joint  demand,  nor  can  a  Joint  debt  be  set  off 
against  a  separate  debt.  Burgwln  v.  Babcock,  11  III.  28;  Hallibur- 
ton V.  Glapp,  86  N.  Y.  Supp.  1041;  Ingols  v.  Plimpton,  10  Col.  535. 
The  individual  Indebtedness  of  a  partner  can  not  be  set  off  against 
a  debt  to  the  'firm  except  by  special  contract,  or  consent  of  all  the 
partners.  Morganthau  v.  King,  15  Col.  413;  and  see  Lee  v.  Long- 
bottom,  173  Penn.  St.  408;  McAllister  v.  Millhiser,  96  Ga.  474.  Nor, 
as  a  general  rule,  can  unliquidated  damages  be  pleaded  by  way  of 
set-off.  Rice  v.  Sanders,  152  Mass.  108;  23  Am.  St.  Rep.  804. 
Mutual  Judgments  may  be  set  off  against  each  other.  Simmons  v. 
Beid,  81  S.  C.  389;  17  Am.  St.  Rep.  36,  and  note.  So,  by  statute 
(Comp.  Laws,  fi  5109),  in  South  Dakota.  Pirie  v.  Harkness,  3  S. 
T>ak.  178.  A  surety  Jointly  bound  with  his  principal  may,  in- 
dependently of  statute,  offset  against  such  Joint  Indebtedness  his 
individual  claim  against  the  creditor  In  snch  Joint  indebtedness. 
where  Iwth  the  creditor  and  the  principal  are  insolvent.  Clark  v. 
Sullivan,  2  N.  Dak.  108;  and  see  Oofiln  v.  McLean,  80  N.  Y.  560; 
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law,  however^  the  defendant  could  not  have  judgmient  for  any 
excess  in  his  favor;  but  it  is  now  otherwise  by  statute  in  most 
of  the  states. 

The  case  of  recoupment  falls  within  the  first  subdivision  ot 
the  section     The  second  subdivision  of  the  section  includes 

Seligman  v.  Glotblng  Ck>.,  69  Wis.  410;  HoUm  v.  Duff,  23  Cal.  507. 
In  an  action  for  partition  of  lands,  the  defendants  may  set  off 
moneys  paid  out  at  request  of  the  plaintiffs  in  defending  the  title 
to  the  landa  Blackwell  v.  McLean,  9  Wash.  St.  301.  And  if  neces- 
sary improvements  were  made  upon  the  land  by  the  defendants, 
such  improvements  may  equitably  be  considered  in  connection  with 
the  claim  for  use  and  occupation,  the  one  offsetting  the  other.  Id.; 
Carver  v.  Ooffman,  109  Ind.  547.  One  who  buys  a  set-off  to  a  claim 
against  him,  without  notice  of  a  prior  assignment  of  such  claim, 
may  use  the  set-off  as  a  defense,  the  same  as  though  the  claim 
against  him  had  not  been  assigned.  Clark  v.  SuUiyan,  3  N.  Dak. 
280;  St.  Louis  Nat.  Bank  v.  Gay,  101  Cal.  286.  But  a  defendant 
can  not  avail  himself,  by  way  of  set-off,  of  a  demand  against  the 
plaintiff  which  he  has  purchased  for  the  purpose  of  so  using  it» 
after  the  commencement  of  the  plaintiiTs  action.  Todd  v.  Cut- 
singer,  SO  Mo.  App.  145;  Enter  v.  Quesse,  90  S.  C.  126;  14  Am.  St. 
Rep.  891.  A  set-off,  strictly  speaking,  is  not  a  defense  in  the  action 
in  which  it  is  filed,  but  Is  a  cross-action  and  must  contain  aU  the 
substantial  averments  necessary  to  make  a  good  comi^alnt,  and 
must,  as  to  its  sufficiency,  be  considered  in  the  nature  of  a  com- 
plaint. Kennedy  y.  Richardson,  70  Ind.  524;  and  see  Bills  v.  Cotb- 
ran,  117  111.  458.  As  a  defense  it  must  be  speciaUy  pleaded,  and 
evidence  of  set-off  can  not  be  introduced  under  the  general  denial. 
Johnson  v.  Tyler,  1  Ind.  App.  387;  Odum  v.  Rutledge,  94  Ala.  48a. 
A  set-off  may  be  pleaded  to  a  set-off  by  way  of  reply.  Chaplin  v. 
Sullivan,  128  Ind.  50;  Peden  v.  Mail,  118  id.  556.  Plea  of  set-off 
under  Practice  Act  of  New  Mexico.  See  Chaves  v.  Chaves,  3  N. 
Mex.  199;  Leyser  v.  Rindskopf,  id.  283.  Averments  of  a  plea  of 
set-off  are  sufficient  when  they  would  disclose  a  cause  of  action  It 
embodied  in  a  declaration.  Staab  v.  Ortiz,  3  N.  Mex.  53;  Breen  t. 
Sullivan,  5  111.  App.  449.  Recoupment-  A  claim  of  recoupment 
springs  out  of  the  contract  or  transaction  on  which  the  action  Is 
founded.  Washington  v.  Timberlake,  74  Ala.  259.  It  applies  only 
to  claims  in  favor  of  a  defendant  arising  in  his  favor  out  of  the 
very  contract  or  transaction  in  respect  to  which  he  is  sued;  and 
when  the  plaintiff  counts  upon  a  contract  which  the  defendant  de- 
nies altogether,  the  doctrine  of  recoupment  has  no  appUcatlon. 
Morehouse  v.  Baker,  48  Mich.  335.  Such  was  the  doctrine  of  re- 
coupment under  the  practice  at  common  law.  See  Stacey  v.  Kump» 
97  Mass.  166;  Raymond  v.  State,  54  Miss.  562;  29  Am.  Rep.  382; 
Hill  V.  Southwick,  9  R.  I.  299;  11  Am.  Rep.  250;  Bateman  v.  Pierce. 
3  Hill,  171.  Statutory  right  of  recoupment  in  Colorado,  see  Strang^ 
V.  Murphy,  1  Col.  App.  357. 
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flet-off  as  it  formerly  existed,  but  does  not  restrict  it  to  cases 
where  the  damages  sought  to  be  set  off  are  liquidated.^ 

A  counterclaim  is  a  cause  of  action  in  which  a  several  judg- 
ment might  be  obtained  against  the  plaintiff,  in  favor  of  the 
defendant,  in  an  action  arising  out  of  the  taunsaction  set  forth 
in  the  complaint  and  answer,  or  connected  with  the  subject  of 
the  action.*  In  an  action  arising  upon  contract,  it  is  any  other 
cause  of  action  arising  also  upon  the  contract,  and  existing  at 
the  commencement  of  the  action.'^  Or,  in  other  words,  a  cause 
of  action  in  favor  of  the  defendant  upon  which  he  might  have 
sued  the  plaintiff  and  obtained  affirmative  relief  in  a  separate 
action.^  When  cross-demands  have  existed  between  persons 
under  such  circumstances  that  if  one  had  brought  an  action 
against  the  other  a  counterclaim  could  have  been  set  up,  the 
two  demands  shall  be  deemed  compensated,  so  far  as  they  equal 
each  other,  and  neither  be  deprived  of  the  benefit  thereof  by 
the  assignment  or  death  of  the  other.®  A  debtor  has  a  right 
to  purchase  cross-demands  against  a  partnership,  and  set  them 
up  as  a  defense  against  a  debt  due  by  him  to  the  partnership.^^ 

B  See  Wheelock  r.  Pacific  P.  G.  Oo.,  51  Gal.  226.  Upon  the  general 
subject  of  counterclaim,  see  Xenla  Branch  of  State  Bank  of  Ohio 
T.  Lee,  2  B(mbw.  604. 

•  Drake  y.  Cockroft,  4  B.  D^  Smith,  34;  S.  C,  1  Abb.  Pr.  208; 
Asklns  y.  Hearns,  8  id.  184;  Schnaderbeck  y.  Worth,  8  id.  37; 
Cottier  y.  Babcock,  7  id.  302;  Barhyte  y.«  Hughes,  33  Barb.  320; 
Mayor,  etc.,  of  New  York  y.  Parker  Vein.  Steamship  Co.,  12  Abb. 
Pr.  300;  Story  y.  Story,  100  Oal.  30;  Hudson  y.  Snipes,  40  Ark.  75; 
Marks  y.  Tompkins,  7  Utah,  421.  In  English  practice.  See  Bed- 
dall  y.  Maitland,  17  Oh.  Diy.  182. 

T  Oal.  Oode  Oiy.  Pro.,  f  438;  N.  Y.  Code,  ed.  1877,  fi  601;  and  see 
Schuster  y.  Thompson,  6  Dak.  10;  McGuire  y.  Bdsall,  14  Mont.  350. 

s  Howard  y.  Shores,  20  Oal.  277;  Belleau  y.  Thompson,  33  id.  405. 
The  subject  of  counterclaim  will  be  found  fully  discussed,  and  the 
extent  of  the  term  defined,  in  Xenia  Branch  of  State  Bank  of  Ohio 
y.  Lee,  2  Bosw.  694;  see  Lemon  y.  Trull,  13  How.  Pr.  248;  affirmed 
by  Daws  y.  Oongdon,  16  id.  576;  see,  also,  Pattison  y.  Richards,  22 
Barb.  143;  Yassear  y.  Liyingston,  3  Kern.  258;  affirming  4  Duer, 
285;  Kneedler  y.  Sternberg,  10  How.  Pr.  67;  Welch  y.  Hazelton, 
14  id.  97;  Wolf  y.  H.,  18  id.  84;  Olarkson  y.  Manson,  60  How.  Pr. 
48;  Oragin  y.  Loyell,  88  N.  Y.  258;  Andre  y.  Morrow,  65  Miss.  315; 
7  Am.  St.  Bep.  658;  Schweickh'art  y.  Stuewe,  71  Wis.  1;  5  Am.  St 
Bep.  190. 

9  Oal.  Oode  Oiy.  Pro.,  S  440. 

10  Naglee  y.  Mintum,  8  Oal.  540;  Marye  y.  Jones,  9  id.  885. 
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The  counterclaim  mentioned  in  this  section  shall  be  one  exist- 
ing in  favor  of  the  defendant,  and  against  the  plaintiff;^^  and 
it  must  be  existing  at  the  commencement  of  the  action,^^  and 
at  the  time  belong  to  the  defendant.^^  To  authorize  a  set-off 
at  law,  the  debts  must  be  between  the  parties  in  their  own 
rights,  and  must  be  of  the  same  kind  and  quality,  and  be  clearly 
ascertained  or  liquidated;  they  must  be  certain  and  determined 
debts.**  The  demand  of  a  counterclaim  must  operate  in  whole 
or  in  part  to  defeat  the  plaintiflE^s  right  of  recovery  in  the  ac- 

UKlng  V.  Wise,  43  Gal.  628;  4  Abb.  Pr.  132,  253;  Duncan  v. 
Stanton,  30  Barb.  633;  Boyd  v.  Foot,  5  Bosw.  110;  Gleason  v.  Moen* 
2  Duer,  639;  Auburn  City  Bank  v.  Leonard,  20  How.  Pr.  193; 
Ohaffee  v.  Cox,  1  Hilt.  78;  Davidson  v.  Remington,  12  How.  Pr.  31U; 
Gillespie  V.  Torrance,  4  Bosw.  36;  Ogd^n  v.  Coddington,  2  E.  D. 
Smith,  317;  Merrick  v.  Gordon,  20  N.  Y.  93;  Tyler  v.  WiUis,  33 
Barb.  327;  Van  de  Sande  v.  Hall,  13  How.  Pr.  458;  Weeks  v.  Pryor 
27  Barb.  79. 

12  Gannon  v.  Dougherty,  41  Cal.  661;  Bice  v.  O*0o^nor,  10  Abbi 
Pr.  362;  McGuire  v.  Edsall,  14  Mont.  359. 

"Van  Valen  v.  Lapham,  5  Duer,  689;  S.  C,  13  How.  Pr.  240; 
Chambers  v.  Lewis,  11  Abb.  Pr.  210.  Meaning  of  term  "trans- 
action," as  used  in  the  provision  of  the  Codes  relating  to  counter^ 
claim.  See  Story  v.  Story,  100  Cal.  30.  The  transaction  must  be 
some  business  affair  between  parties  whereby  mutual  and  recipro- 
cal obligations  are  created.  Loewenberg  v.  Rosenthal,  18  Oreg.  1T& 
The  entire  transaction  between  the  parties  and  the  rights  resulting 
therefrom  are  to  be  determined  by  the  court  upon  the  proof  relative 
to  the  transaction,  and  consistently  with  the  case  as  presented  by 
both  parties.  Story  v.  Story,  100  Cal.  30.  In  many  of  the  code 
states  it  is  sufficient  if  the  counterclaim  arises  out  of  a  matter  that 
is  connected  with  the  subject  of  the  action.  See  Carpenter  v.  Life 
Ins.  Co.,  93  N.  Y.  552.  In  Oregon,  the  statute  is  not  so  broad,  and 
a  counterdaim  is  allowed  only  when  the  subject  thereof  arises  out 
of  and  is  legally  connected  with  the  contract  or  transaction  which 
Is  the  subject  of  the  original  complaint.  Wait  v.  Wheeler  &  Wilson 
Co.,  23  Oreg.  298.  The  statute  relating  to  counterclaims  ought, 
however,  to  be  liberally  construed,  to  the  end  that  all  controversies 
coming  fairly  within  the  terms  of  the  statute  may  be  settled  in 
a  single  action  between  the  parlies.    Id. 

14  Naglee  v.  Palmer,  7  Cal.  543;  commented  on  in  Duff  v.  Hobbe, 
19  id.  646;  and  approved  in  Hobbe  v.  Duff,  23  id.  627;  King  v. 
Wise,  43  id.  628.  An  unliquidated  demand  triable  before  a  jury, 
and  bearing  no  relation  to  the  subject  of  the  suit,  can  not  be  used 
as  a  set-off  to  a  suit  in  equity.  Bnrrage  v.  Mining  Co.,  12  Oreg. 
169;  see  p.  749,  ante. 
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tion.^'  The  defendant  m&y  not  only  defeat  the  plaintiff^B  claim 
by  pleading  a  set-off^  but  may  recover  a  balance  in  excess  of 
that  claim," 

§  8S65.  Bquitable  defansM  and  Bet-off.  The  defendant  may 
set  up  an  equitable  defense  in  an  action  at  law;  but  if  he  reliee 
on  an  equitable  right  of  action  as  a  defense^  he  must  plead  the 
same  as  fully  as  if  he  were  bringing  an  action  in  equity.*^ 
Equitable  as  well  as  legal  demands  may  be  set  up  as  counter- 
claims.^^ Thus,  a  mistake  in  a  contract,  and  a  claim  to  have  it 
reformed,  may  be  set  up  as  a  counterclaim.*®  But  in  cases  of 
an  equitable  nature,  substantially  the  same  limitation  is  applied 
as  was  in  respect  to  filing  cross-bills  in  chancery,  which  were 
allowed  only  as  to  matteirs  touching  the  matters  in  the  original 
bill.^  A  court  of  equity  will  compel  an  equitable  set-off  when 
parties  have  mutual  demands  against  each  •other .^  Equity  will 
not  set  off  the  claim  of  an  individual  creditor  of  one  joint 
owner  of  a  judgment  against  the  judgment;  and  if  the  judg- 
ment be  partnership  assets^  the  individual  creditor  has  no  claim 
to  any  part  of  it  until  adjustment  of  the  firm  accounts.^  The 
set-off  will  be  allowed  as  between  the  real  parties  in  interest, 
regardless  of  a  nominal  party.^ 

15  Nat  Fire  Ins  Co.  v.  McKay,  21  N.  Y.  191;  Mattoon  v.  Baker, 
24  How.  Pr.  329. 

i«  Ogden  V.  Ooddington,  2  E.  D.  Smith,  317. 

i7Garpentler  y.  The  City  of  Oakland,  30  Oal.  489;  Bruck  v. 
Tucker,  42  id.  346;  Macauley  v.  Fulton,  44  id.  362;  Swasoy  v.  Adair, 
88  id.  179. 

isCurrle  v.  Gowles,  6  Bosw.  452;  and  see  Lemon  v.  Trull,  13 
How.  Pr.  248;  §  3364,  ante.  Byen  when  an  equitable  defense  is  made 
to  an  action  at  law,  Jurisdiction  is  to  be  determined  by  presuminf? 
eyerything  to  be  of  common-law  cognizance,  until  the  necessity  of 
making  equity  Jurisdiction  appears.  Brown  y.  Hazard,  2  Wash. 
Ter.  464.  Matters  of  purely  legal  cognizance  in  no  way  connected 
with  the  suit,  and  not  arising  out  of  the  transaction  upon  which 
the  plaintiff  bases  his  claim  for  relief,  can  not  be  pleaded  as  counter- 
claims in  a  suit  in  equity.    Sears  y.  Martin,  22  Oreg.  311. 

i»  Wemple  y.  Stewart,  22  Barb.  154. 

20  Bums  y.  Neylns,  27  Barb.  493. 

21  Russell  y.  Conway,  11  Oal.  93;  Hobbe  y.  Duff,  23  id.  696; 
Burton  y.  WlUin,  6  Houst  522;  22  Am-  St.  Rep.  363. 

22  Collins  y.  Butler,  14  Oal.  227. 
2S  HobbB  y.  Duff,  23  Oal.  596. 
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§  3866.  EflMntial    allegations    most    be    specially    pleaded. 

Under  the  plea  of  general  issue^  eyidence  of  a  counterclaim  ia 
not  admissible.  It  should  be  specially  pleaded.^  It  is  not 
enough  to  allege  in  general  terms  that  the  demand  is  a  counter- 
claim. It  must  be  stated  specifically.*  To  entitle  a  defend- 
ant to  set  off  a  claim  against  a  demand  of  the  plaintiff,  he 
must  set  forth  in  his  answer  the  nature  of  the  claim  which  he 
intends  to  set  off;  and  when  this  was  not  done^  it  was  held 
that  the  court  below  properly  rejected  evidence  of  the  claim 
proposed  to  be  set  off.^  The  pleading  must  show  the  existence 
of  the  counterclaim  at  the  commencement  of  the  action,  and  if 
it  does  not  it  is  demurrable.^  It  is  enough  if  the  answer  states 
a  cause  of  action  against  the  plaintiff,  arising  out  of  the  eon- 
tract  or  transaction  set  forth  in  the  complaint,  as  the  founda- 
tion of  the  plaintiff's  claim,  or  connected  with  the  subject  of 
the  action.^  Though  certain  defenses,  by  way  of  set-off,  are 
pleaded  in  the  answer  in  a  very  informal  and  inartificial  man- 
ner, still,  if  the  facts  showing  that  they  constitute  valid  claims 
against  the  plaintiff  are  sufficiently  stated,  the  defenses  ought 
not  to  be  stricken  out.^  The  facts  as  to  how  it  arose  out  of 
tho  transaction  must  be  stated  in  the  answer.**  A  plea  of  set- 
off for  money  had  and  received  does  not  permit  a  recovery  of 
damages  for  breach  of  an  express  contract.**  The  nature  of 
the  claim  must  be  set  forth ;*^  and  if  sufficiently  pleaded,  it 
should  not  be  stricken  out.^  It  must  contain  the  substance 
necessary  to  sustain  an  action  on  behalf  of  the  defendant  against 
the  plaintiff,  if  the  plaintiff  had  not  sued  the  defendant;**  and 

24  Hicks  y.  Green,  9  Oal.  75;  Quinn  v.  Smith,  49  id.  165;  Reese 
V.  Gordon,  19  id.  150;  Deneale  v.  Toung,  2  Oranch  C  G.  418. 
2Ryan  Valen  v.  Lapham,  5  Duer,  680 
20  Bernard  v.  MuUot,  1  Cal.  368. 

27  Gannon  v.  Dougherty,  41  Oal.  661;  Wood  v.  Bmah,  72  id.  221. 
It  is  error  for  the  court  to  permit  the  defendant  by  amendment  to 
plead  a  counterclaim  maturing  after  the  action  is  commenced. 
McGuire  v.  EdsaU,  14  Mont  359. 

28  AUen  V.  Haskins,  5  Duer,  332w 

29  See  facts,  Wallace  v.  Bear  River  Water  &  Mining  Oo^  18  OaL 
461. 

80  Brown  v.  Buckingham,  11  Abb.  Pr.  387. 

81  Smith  V.  Weed  S.  M.  Co.,  26  Ohio  St.  662. 

82  Bernard  v.  Mullot,  1  Cal.  368. 

83  Wallace  v.  Bear  River  Water  &  Mining  Co.,  18  Oal.  461. 

84  Vassear  v.  Livingston,  13  N.  Y.  248;  affirming  S.  C,  4  Duer.  28Ik 
Facts  must  be  stated  which  constitute  a  cause  of  action  against  the 
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must  be  separatdy  Btated.**  Although  the  Code  (Sew  York) 
does  not  ezprefldy  require  the  defendant  in  his  an&wer  to  state 
the  relief  he  demands,  he  must  set  forth  whether  he  interposes 
a  mere  defense  or  a  counterclaim.^  The  statement  should  be 
expressly  as  a  counterclaim;  for  if  it  is  only  in  the  form  of 
defense  to  the  action,  the  defendant  may  lose  the  benefit  of 
affirmative  relief.'^  In  considering  a  counterclaim  upon  de- 
murrer to  it  for  alleged  insufficiency,  the  facts  alleged  in  the 
complaint,  which  are  not  inconsistent  with  the  averments  in 
the  counterclaim,  are  to  be  taken  as  admitted.*^  New  matter 
in  the  answer,  which  does  not  constitute  a  counterclaim,  is 
deemed  controverted,"* 

f  8867.  Counterclaims  arising  out  of  coxitract.  If  plaintifTs 
cause  of  action  is  for  damages  for  breach  on  the  part  of  the 
defendant,  defendant  may  interpose  a  counterclaim  for  damages 
for  a  breach  of  the  same  contract  by  plaintiffs.^  Damages 
which  do  not  legally  result  from  the  breach  of  the  contract 
can  not  be  recovered  unless  they  are  specially  claimed  and  set 
forth  in  the  pleading.  Thus,  damages  sustained  by  vendee  of 
goods  by  reason  of  his  inability  to  comply  with  a  contract  made 
by  him  with  a  third  person,  do  not  legally  result  from  a  breach 
of  the  contract  of  his  vendor  to  deliver  the  goods  to  him;  and 
in  an  action  by  his  vendor  against  him,  can  not  be  recouped 
from  the  plaintiff's  claim,  unless  such  damages  are  specially 
alleged  and  set  forth  in  an  answer.^^  Matters  ex  contractu, 
arising  out  of  a  different  matter  from  the  one  in  suit^  may  be 

plaintiff*  and  its  sufficiency  must  be  governed  by  the  same  rules 
as  if  the  defendant  had  brought  suit  against  the  plaintiff.  Mc- 
Kinney  v.  Sundback,  3  B.  Dak.  100.  A  counterclaim  which  falls 
to  allege  that  the  debt  existed  at  the  commencement  of  the  action, 
but  aUeged  that  it  is  now  due,  is  bad,  and  a  demurrer  thereto  is 
INTopeily  sustained.  McGuire  v.  Lamb,  2  Idaho,  346;  and  see  Swan- 
holm  V.  Reeser,  id.  1167. 

80.  Kinney  v.  MiUer,  25  Mo.  576. 

M  Clough  V.  Murray,  19  Abb.  Pr.  97. 

8T -Bates  V.  Bosekrans,  23  How.  Pr.  89;  compare  BurraU  v.  De 
Groot,  5  Puer,  379.  A  counterclaim  must  be  denominated  as  such 
In  the  answer  in  order  to  be  effective.  Carpenter  v.  Hewel,  67  Gal. 
589. 

88  Graham  v.  Dunnigan,  4  Abb.  Pr.  426. 

89  Gamer  v.  The  Manhattan  Building  Ass'n,  6  Duer,  689. 

40  Dennis  v.  Belt,  80  Gal.  247. 

41  Cole  V.  Swanston,  1  Gal.  51;  52  Am.  Dec.  28& 
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proved  by  way  of  set-off.  So  held,  as  to  danuiges  arisiDg  from 
the  plaintiff's  breach  of  a  sealed  contract,  entirely  disconnected 
with  the  note  in  suit,  viz.,  a  covenant  that  logs  floated  down 
a  certain  stream  by  the  plaintiff  should  not  injure  the  defend- 
ant's land.*^  Counterclaims  by  way  of  recoupment  may  be  set 
off  against  the  claim  of  plaintiff,  in  an  action  arising  out  of  a 
contract.^  In  such  a  case  damages  may  be  pleaded  aa  a  setroff, 
and  evidence  adduced  to  prove  the  damages  embraced  in  the 
coimterclaim  of  defendant.*^  But  they  must  be  specially 
claimed,**^  or  they  will  not  be  allowed.**  Unliquidated  dam*^ 
ages  may  be  the  subject  of  offset^  if  arising  upon  contract*'' 

i  8d67a.  When  counterclaim  may  or  may  not  be  sec  up  — 
instances.  Matters  ex  delicto  can  not  in  general  be  pleaded 
to  matters  ex  contractu,  and  vice  versa.^  It  is,  however,  held 
that,  in  an  action  upon  a  contract  for  money  expended  by  a 
tenant  in  repairing  a  hotel,  the  owner  of  the  building  may  de- 
fend by  showing  that  the  building  was  burned  in  consequence 
of  the  carelessness  of  the  tenant.*®  A  fraudulent  representa- 
tion as  to  the  number  of  acres  of  land  leased  is  proper  matter 
of  counterclaim  to  reduce  the  stipulated  rent  by  the  amount 
of  damage  actually  sustained.  But  if  no  such  counterclaim  is 
pleaded,  and  there  is  no  averment  of  damage  by  reason  of  the 
representations,  the  alleged  fraud  is  no  defense.^  In  an  action 
for  unlawful  detainer,  it  is  not  admissible  to  set  up  a  counter- 
claim for  damages  on  account  of  loss  of  business,  depreciation 

42  Halfpenny  y.  Bell,  82  Penn.  St.  12& 

48  Stoddard  v.  Treadwell,  26  Cal.  300;  Vassear  v.  Livin«:atoa. 
8  Kern.  248;  Xenia  Branch  of  State  Bank  of  Ohio  v.  Lee,  2  Bosw. 
094;  Gleason  v.  Moen,  2  Duer,  639;  Spencer  v.  Babcock,  22  Barb.  326. 

44  Stoddard  v.  TreadweU,  28  Cal.  300. 

46  Cole  V.  Swanston,  1  Cal.  51;  Hlnks  v.  Green,  9  id.  74;  Stodaard 
V.  Treadwell,  26  id.  306;  deary  v.  Falger,  84  id.  316. 

46Byxble  v.  Wood,  24  N.  Y.  607. 

47  Wheelock  v.  Pacific  P.  Gas  Ca,  51  Cal.  226;  Schnbart  v.  Har- 
teau.  34  Barb.  447;  Mayor,  etc.,  of  New  York  v.  Mable,  13  N.  Y. 
151;  64  Am.  Dec.  538;  Gage  v.  AngeU,  8  How.  "Pr.  335.  Under 
Washington  Oode  of  Procedure,  fi  195,  an  unliquidated  claim  for 
damages  may  be  a  subject  of  counterclaim,  provided  it  arises  oat 
of  the  contract  or  transaction  upon  which  the  i^alntiff  bases  his 
complaint.    Niver  v.  Nash,  7  Wash.  St.  558. 

48  Brower  v.  Nellis,  6  Ind.  App.  323;  Braithwalte  v.  Akin,  3  N. 
Dak.  365;  Davis  y.  Frederick,  6  Mont.  301. 

49  Zigler  V.  McClellan,  15  Oreg.  499. 
00  Helton  v.  Noble,  83  CaL  7. 


673  COUl^TEBCLAIM.  §  3368 

in  the  yalue  of  f umiture  piirchased  for  use  on  the  leased  prem- 
ises, and  for  repain,  which  are  alleged  as  the  result  of  acts 
on  the  part  of  the  landlord.^^  A  defendant  in  an  action  in 
which  a  writ  of  attachment  has  been  issued  and  leyied  can 
not  set  up  a  counterclaim  for  damages  sustained  by  reason  of 
an  excessive  levy  under  the  writ.^  A  defense  set  up  by  way 
of  count^claim,  alleging  the  plaintiff's  indebtedness  in  certain 
distinct  sums^  without  alleging  that  said  sums  are  due,  or  that 
the  defendant  is  entitled  to  credit  therefor  on  the  demand 
sued  on,  is  no  defense.^  A  stockholder  who  is  a  creditor  of 
the  corporation  can  not  offset  his  unpaid  subscription  ss  against 
the  general  indebtedness  of  the  corporation.^  Where  money 
is  voluntarily  paid  by  a  county  to  a  sheriff' for  services  actually 
rendered,  with  full  knowledge  of  all  the  facts,  this  payment 
can  not  be  set  up  as  an  offset  to  a  claim  of  the  officer  against 
the  county  on  the  ground  that  there  was  no  legal  obligation 
on  the  part  of  the  county  to  make  such  payment.*"^  In  an  ac- 
tion in  the  Superior  Court,  arising  upon  contract,  a  counter- 
claim arising  upon  a  different  contract  from  that  pleaded  by ' 
the  plaintiff,  not  set  up  ss  a  defense  but  as  a  ground  for  an 
affirmative  judgment  against  the  plaintiff,  is  not  within  the 
jurisdiction  of  the  Superior  Court  where  the  amount  of  the 
claim  is  less  than  three  hundred  dollars,  and  any  action  thereon 
must  be  by  independent  suit  in  the  Justice's  Court*^ 

I  3868.  Joint  and  several  daixns.  To  justify  the  allowance 
of  a  set-off  of  joint  debt  due  from  plaintiff  and  another  against 
the  individual  claim  of  plaintiff,  upon  equitable  grounds,  it 
is  not  sufficient  to  show  that  the  joint  debtors  owe  a  consider- 
able amount,  and  that  their  property  is  incumbered  by  judg- 
ments^ mortgages,  and  attachments,  without  showing  that  they 
are  insolvent,  or  that  the  defendants  are  in  danger  of  losing 
their  demand.^^  A  joint  claim  by  two  persons  can  not  be 
pleaded  as  a  counterclaim  by  one  defendant^  but  he  may  amend, 
and  aUege  that  the  whole  interest  therein  had  been  transferred 

51  Ralph  V.  Lomer,  8  Wash.  St.  402;  and  see  Kelly  v.  Teague,  69 
Oal.  SO;  Borden  v.  Sackett,  113  Mass.  214. 

ss  Bsbensen  v.  Hover,  3  061.  App.  467. 

ss  Swanholm  v.  Reeser,  2  Idaho,  1167 

S4  Thompson  v.  Lake,  19  Nev.  103. 

OS  Randall  v.  County  of  Lyon,  20  Nev.  86. 
,  ce  Griswold  v.  Pleratt,  110  Cal.  250. 

S7  Howard  v.  Shores,  20  Cal.  277. 

Vol.  11  —  85 
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to  him.^  Demands  being  joint  and  eereral  are  noty  stiiptly 
speakings  due  in  the  same  right;  yet  if  the  legal  and  equitable 
liabilities  or  claims  of  many  become  vested  in  or  may  be  urged 
against  one^  they  may  be  set  off  against  separate  demands,  and 
vice  versa.^  Defendants  jointly  and  severally  liable  to  satisfy 
the  plaintiff's  demand  may  set  off  a  demand  due  from  the 
plaintiff  to  one  of  the  defendants  alone.^  A  surety  can  not 
avail  himself  of  a  right  his  principal  may  have  to  recover  dam- 
ages for  a  breach  of  the  principal's  contract.^^ 

§  8369.  Election  of  remedy.  A  defendant  may  elect  whether 
he  will  set  up  a  counterclaim  arising  out  of  a  contract  not 
connected  with  the  contract  upon  which  the  plaintiff's  cause 
of  action  is  based^  or  whether  he  will  bring  a  separate  action; 
but  as  to  a  counterclaim  arising  out  of  the  transaction  set  out 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or 
connected  with  the  subject  of  the  plaintiff's  cause  of  action^ 
if  he  omit  to  set  it  up,  neither  he  nor  his  assignee  can  after- 
wards maintain  an  action  thereon.^    An  omission  to  assert  a 

58  steams  v.  Martin,  4  Gal.  229;  RusseU  >.  Conway.  11  id.  101; 
Collins  V.  Butler,  14  id.  223. 

59  Russell  V.  Conway.  11  Cai.  101. 

00  Sledge  v.  Swift,  53  Ala.  110;  but  see  Harris  v.  Rivers,  58  Md. 
216;  Curtis  v.  Sprague,  41  Cal.  50;  King  v.  Wise,  43  id.  628.  In 
an  action  against  two  or  more  Joint  debtors  to  enforce  their  Joint 
liability,  one  of  the  defendants  can  not  set  up  by  way  of  counter- 
claim a  cause  of  action  existing  in  his  favor  alone  against  the 
plaintiff.    Roberts  v.  Donovan,  70  Cal.  108. 

61  Gillespie  v.  Torrance.  25  N.  Y.  306;  82  Am.  Dec.  355;  Lafarge 
V.  Halsey,  4  Abb.  Pr.  807.  A  counterclaim  alleging  a  debt  due  the 
defendant  and  a  former  partner,  or  stranger  to  the  snit,  is  bad., 
and  a  demurrer  thereto  is  properly  sustained.  McGuire  v.  Lamb, 
2  Idaho,  846;  Hook  v.  White,  36  Cal.  299.  In  an  action  on  contract 
a  right  of  action  in  favor  of  the  defendants  on  an  attachment  bond 
given  by  the  plaintiffs  with  two  sureties  in  a  former  action  on  the 
same  contract  would  not  constitute  a  counterclaim.  Schuster  v. 
Thompson,  6  Dak.  10.  But  in  an  individual  action  by  a  plaintiff 
who  was  a  member  of  a  partnership,  the  defendant  may  countei^ 
claim  the  individual  liability  of  the  plaintiff  for  goods  sold  and 
delivered  for  the  partnership  upon  the  individual  credit  of  the 
plaintiff.    Brown  v.  Fresno  Raisin  Co.,  101  Cal.  222L 

^Oal.  Code  Civ.  Pro.,  §  489.  Election  to  set  up  a  counterclaim. 
See  Douglass  C6.  v.  Moler,  30  Abb.  N.  C.  293.  In  an  action  founded 
on  contract,  the  defendant  may  set  up  by  way  of  counterclaim  a 
cause  of  action  existing  in  his  favor  against  the  plaintiff  for  a 
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cros^claim,  when  a  demand  is  presented  for  payment^  does  not 
involve  a  waiver  of  a  counterclaim;  nor  is  a  failure  to  discharge 
an  unfaithful  servant,  before  his  term  of  service  has  expired, 
a  release  of  damages  arising  from  his  neglect.^ 

i  3370.  CroBB-complaint.  Where  the  answer  set  up  a  set-oif 
and  counterclaim,  and  prayed  for  a  judgment  against  the  plain- 
tiff for  the  amount  alleged  to  be  due,  it  is  not  a  cross-complaint, 
and,  therefore,  does  not  require  to  be  answ^ed  by  the  plaintiff.** 
A  cross-bill,  being  an  auxiliary  bill,  simply,  must  be  a  bill 
touching  matters  in  question  in  the  original  bill.®  In  the 
United  States  courts,  the  filing  of  a  cro6&-bill  on  a  petition^ 
without  the  leave  of  the  court,  is  an  irregularity,  and  such 
cross-bill  may  be  properly  set  aside.®®  A  cross-complaint  is  a 
pleading,  by  a  defendant  to  an  action,  which  contains  a  state- 
ment of  facts  sufficient  to  constitute  a  cause  of  action  against 
the  plaintiff  in  reference  to  the  transaction  upon  which  the 
ctriginal  action  is  founded,  or  affecting  property  to  which  the 
original  action  relates.®''  The  parties  named  in  the  cross- 
complaint  must  be  parties  to  the  original  action  and  the  com- 
plaint itself  must  contain  all  the  facts  necessary  to  constitute 
a  cause  of  action  in  favor  of  the  defendant  and  against  the 
plaintiff  in  the  original  complaint.®®  But  the  defendant  may, 
by  his  cross-complaint^  bring  in  whatever  parties  are  necessary 
to  a  determination  of  the  controversy.®®  A  pleading  improp- 
erly designated  as  a  cross-complaint  will  not  be  treated  as  such. 
A  portion  of  an  answer  introduced  in  language  as  follows: 
"And  for  a  further  and  separate  answer  the  defendant  files 
her  cross-complaint  and  alleges,"  etc.,  does  not  constitute  a 

balance  due  on  an  open,  mutual  and  current  account,  notwithstand- 
ing a  prior  action  brought  by  him  against  the  plaintiff  on  certain 
items  of  the  account  is  still  pending  and  undetermined.  In  such 
case,  the  defendant  need  not  dismiss  the  prior  action,  nor  elect 
between  it  and  the  counterclaim.    Lindsay  v.  Stewart,  72  Gal.  540. 

68  Stoddard  v.  TreadweU,  26  Cal.  800. 

M  Herald  v.  Smith,  34  Cal.  122;  Jones  v.  Jones,  38  id.  584. 

«  Cross  V.  De  Valle,  1  WaU.  6. 

66  Bronson  v.  La  Crosse,  etc.,  B.  R.  Co.,  2  Wall.  283. 

67  Cal.  Code  Civ.  Pro.,  S§  438,  442;  Snow  v.  Holmes,  71  Cal.  142. 

68  Coalthurst  v.  Ooulthurst,  58  Cal.  239;  Harrison  y.  McCormick, 
69  id.  616. 

60  Winter  v.  McMiUan,  87  Cal.  266;  and  see  Oadman  y.  Bppe,  16 
Oreg.  487;  First  Nat  Bank  v.  Bews,  2  Idaho,  1176. 
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« 

croBfi-complaint^  or  entitle  the  defendant  to  a  judgment  on 
the  pleadings  for  failure  of  the  plaintiff  to  answer  thereto.*'^ 

If,  however,  an  answer  states  the  facts  necessary  to  consti- 
tute a  cause  of  action  for  a  crossK^omplaint  it  is  immaterial 
whether  the  defendant  designates  it  an  answer  or  a  cross-com- 
plaint. It  is  the  fact  set  up  in  the  pleading  which  noiakes  it 
the  one  or  the  other,  and  its  character  will  be  determined  by 
the  court J^  Where  the  defendant  filed  a  cross-complaint  seek- 
ing affirmative  relief^  and  the  plaintiff  filed  an  answer  thereto, 
the  nonsuit  of  the  plaintiff,  upon  the  defendant's  motion,  does 
not  operate  as  a  dismissal  of  the  action,  so  as  to  deprive  the 
defendant  of  the  right  to  a  trial  of  the  issues  raised  by  the 
cross-complaint  and  answer  thereto.''^  Under  Oregon  practice, 
a  defendant  in  an  action  at  law  has  no  right  to  file  a  complaint 
in  equity,  in  the  nature  of  a  cross-bill,  unless  the  complaint 
shows  that  he  '^  is  entitled  to  relief,  arising  out  of  facts  requir- 
ing the  interposition  of  a  court  of  equity  and  material  for  his 
defense;"  and  where  it  appears  from  the  complaint  filed  in 
such  a  case  that  the  facts  alleged,  if  true,  would  be  available 
as  a  defense  in  the  action  at  law,  a  general  demurrer  to  the 
complaint  is  properly  sustained^' 

70  Goldman  v.  Bashore,  80  CaL  140;  and  see  Shain  v.  Belvin,  79 
id.  262;  Harrison  v.  McCormlck,  60  id.  616;  Banning  v.  Banning, 
80  Id.  271.  A  paper  filed  In  an  action  by  the  plaintiff,  and  styled 
an  "answer  to  the  defendant's  cross-complaint/*  will  not  be  coq- 
sldered  as  a  pleading  when  no  cross-complaint  is  filed.  Carroll  t. 
Fire  Ins.  Co.,  72  Oal.  297;  see  Meeker  v.  Dalton,  75  id.  154;  MlUs 
V.  Fletcher.  100  id.  142. 

71  Holmes  v.  Richet,  56  Cal.  307;  Gregory  v.  Bovier,  77  id.  121. 
In  an  action  isounding  in  tort,  the  defendant  can  not  obtain  affirma- 
tive relief  by  way  of  cross-complaint.  HeillHx>n  v.  Canal  Co.,  76 
Cal.  11. 

T2  Warner  v.  Darrow,  91  Cal.  309;  and  see  Mott  v.  Mottr  8d  Id-  41A- 
78  Scheiffelln  v.  Weatherred,  19  Oreg.  172. 


CHAPTER  V. 
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§  8871.  Dannrrer  and  answer. 

Form  No.  764. 

[Title.] 

The  defendant  demurs  [or  the  defendants,  naming  them,  if 
only  a  part  of  them  join,  demur]  to  the  first  [or  other]  cause 
of  action  stated  in  the  complaint,  on  the  following  grounds: 

L  [State  the  grounds.] 

U.  And  for  answer  to  the  plaintiff's  complaint,  the  defendant 
alleges: 

That,  etc. 

§  387S.  Demurrer  and  answer.  The  defendant  may  demur 
to  the  whole  complaint,  or  to  one  or  more  of  several  causes  of 
action  stated  therein,  and  answer  the  residue,  or  may  demur 
and  answer  at  the  same  time.*  This,  however,  does  not  justify 
the  mixing  of  law  and  fact  in  the  same  answer.^  But  he  can 
not  demur  to  part  of  an  entire  cause  of  action,  and  answer  the 
residue;  nor  can  he,  in  New  York,  demur  and  answer  at  the 
same  time  to  the  same  cause  of  action.^  This  is  similar  to  the 
rule  in  chancery.^  A  demurrer  to  a  part  of  a  bill,  followed 
by  an  answer  as  to  the  rest,  is  not  deemed  overruled  or  with- 
drawn.* 

§  3878.  Objeotiona,  how  taken.  Defects  which  appear  on  the 
face  of  the  complaint  must  be  objected  to  by  demurrer,  or  they 

1  Cal.  Code  Civ.  Pro.,  §  481;  People  v.  McClellan,  31  Cal.  101; 
see  §  8069,  ainU< 

2  Brooks  V.  Douglass,  32  Gal.  208. 

3  Ingram  v.  Baldwin,  12  Barb.  10;  Btraver  v.  Ocean  Ins.  Go.,  16 
How.  Pr.  422;  Mnnn  v.  Bamxim,  12  id.  568;  1  Abb.  Pr.  281. 

4  Glarke  v.  Phelps,  6  Johns.  Ch.  214;  Bruen  v.  Bruen,  4  Bdw.  640; 
Souzer  v.  De  Meyer,  2  Paige  Gh.  574;  Jarvis  v.  Palmer,  11  id.  660; 
Spofford  V.  Manning,  6  id.  388. 

BPierpont  v.  Fowle,  2  Woodb.  &  M.  28.  When  the  objection 
must  be  taken  by  demurrer,  when  by  answer.  See  Brainaid  r. 
Jones,  11  How.  Pr.  568. 
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are  waived,  and  can  not  be  objected  to  by  answer;  so  with 
a  defect  of  parties.®  And  the  same  cause  of  action  can  not 
be  demurred  to  and  answered  at  the  same  time/  as  the  answ^ 
overrules  the  demurrer.®  But  in  California  he  may  both  answer 
and  demur  at  the  same  time  to  each  several  cause  of  action.* 
Nor  will  the  court  allow  a  party  to  witihdraw  his  answer  and 
demur. ^^  But  the  defendant  may  demur  to  one  count  and 
answer  to  the  other.*^  An  objection  to  the  jurisdiction  of  the 
court,  and  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  can  be  taken  at  any  time.^  It  is 
an  established  and  universal  rule  of  pleading  in  chancery,  that 
a  defendant  may  meet  a  complainant's  bUl  by  several  modes  of 
defense  —  he  may  demur,  answer  and  plead  to  different  |)arts 
of  the  bill;  so  that  if  a  bill  for  discovery  and  relief  contain 
proper  matter  for  the  one  and  not  for  tiie  other,  the  defendant 
should  answer  the  proper,  and  demur  to  the  improper,  matter; 
and  if  he  demur  to  the  whole,  the  demurrer  will  be  overruled." 

§  3374.  What  answer  waives.  An  answer  and  demurrer 
may  be  interposed  at  the  same  time.  But  filing  an  answer  is  a 
waiver  of  the  demurrer  previously  interposed;^*  and  of  irre- 
gularities previously  set  up  in  demurrer.^**  It  is  also  a  waiver 
of  alleged  error  as  to  change  of  parties  by  substituting  one 
defendant  for  another  without  notice.**  An  answer  can  not 
properly  set  up  an  objection  which  appears  upon  the  face  of 
the  complaint  where  a  demurrer  upon  that  ground  had  been 

eZabriskie  v.  Smith,  13  N.  Y.  322;  64  Am.  Dec.  551;  i  3069.  on/f. 
7  Slocum  V.  Wheeler,  4  Haw.  Pr.  373;  Spellman  v.  Welder,  5  Id.  5; 
Munn  V.  Barnum,  1  Abb.  Pr.  281. 
s  Jarves  v.  Palmer,  11  Paige,  650;  Spofford  v.  Manning,  6  id.  383. 
» People  V.  MeClellan,  31  Cal.  101;  Oode  Olv.  Pro.,  i  431. 

10  Pinch  V.  Pinden,  10  Abb.  Pr.  96. 

11  Ingram  v.  Baldwin,  12  Barb.  9. 

12  Cal.  Code  Civ.  Pro.,  S  434;  §  3068,  ante. 

18  Higinbotham  v.  Burnet,  5  Johns.  Ch.  186;  Le  6uen  v.  Gouver- 
neur,  1  Johns.  Oas.  433;  Livingston  v.  Story,  9  Pet  632L 

MDe  Boom  v.  Priestly,  1  Cal.  206;  Pierce  v.  Mintum,  id.  470: 
Brooks  V.  Mintum,  id.  481;  Bibend  v.  Kreutz,  20  id.  100;  Hodgson 
V.  Marine  Ins.  Co.,  1  Cranch  C.  C.  569;  Irwin  v.  Henderson,  2  Id. 
167. 

19  Bell  V.  Railroad  Co.,  4  Wall.  698. 
16  Smith  V.  Curtis,  7  Cal.  584. 


679  SEVEBAL  DEFEK8E8.  §  8375 

oyenmled.^^  But  objections  which  are  subjects  of  demurreir^ 
but  do  not  appear  upon  the  face  of  the  complaint^  may  be  taken 
by  answer.^®  An  equitable  defense  to  an  action  at  law  for 
money  had  and  receiyed  must  be  pleaded.^^ 

§  3876.  Severftl  defenses  and  &  oounterolaixii. 

Form  No.  yds. 

[Title.] 
The  defendant  answers  to  the  complaint: 
First.  To  the  first  cause  of  action: 

I.  That  he  denies  each  and  every  allegation  in  the  first  para- 
graph thereof. 

II.  That  as  to  the  second  paragraph  theireof  he  has  no  knowl- 
edge, information,  or  belief,  sufficient  to  enable  him  to  answer 
the  same  or  any  allegation  thereof,  and  he,  therefore,  denies 
each  and  every  allegation  therein  contained. 

Second.  To  the  second  cause  of  action  he  answers: 
That  the  note  mentioned  therein  is  not  his  nota 
Third.  To  the  third  cause  of  action  he  answers,  and  avers: 
1.  For  a  first  defense: 

I.  That  it  was  a  part  of  the  agreement  referred  to  in  the 
complaint  that  the  plaintiff  should  not  sell  goods  for  any  other 
person  than  the  defendant. 

IL  That  the  plaintiff  during  the  period  of  his  service  men- 
tioned in  the  complaint,  sold  sundry  goods  for  one  B.  S.,  and 

17  Tennant  v.  Pflster,  45  Oal.  272;  see  §  306&  ante*  A  defendant 
waives  his  abjection  to  any  ruUng  of  the  court  with  reference  to 
the  form  of  the  pleading  by  answering  and  going  to  trial.  Ander- 
son V.  Lumber  Ck>.,  21  Oreg.  281.  Answer  after  a  demurrer  over- 
ruled is  a  waiver  of  the  demurrer.  Madden  v.  Steamship  Co.,  86 
Gal.  445;  Barth  v.  Deuel,  11  Ool.  494;  Young  v.  Martin,  3  Utah,  484; 
Lonkey  v.  Wells,  16  Nev.  271;  Unless  the  complaint  should  be  so 
defective  as  not  to  support  the  Judgment.  Garver  v.  Lynde,  7  Mont. 
108;  see  Gosh  wander  v.  Oort,  19  Oreg.  513.  If  several  grounds  of 
demurrer  are  alleged,  the  first  being  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  the  de- 
murrer is  overruled,  after  which  the  defendant  answers,  he  thereby 
waives  aU  objection  to  the  complaint  except  the  first.  Thalheimer 
V.  Grow,  13  Gol.  897.  Application  for  leave  to  plead  over  is  ad- 
dressed to  the  discretion  of  the  court  below.  Powell  v.  Railroad  Go., 
14  Oreg.  22.  And  unless  this  discretion  Is  manifestly  abused,  the 
appellate  court  will  not  interfere.    Corson  v.  Neatheny,  9  Ool.  2312: 

18  GaL  Gode  Giv.  Pro.,  $  433;  §  3167,  ante. 

19  Marks  v.  Say  ward,  50  Gal.  58w 
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for  other  peiBims  whose  names  are  unknowiL  to  the  defendAst^ 
wiihovt  the  deleobdaaf  s  consant 

2.  For  a  second  defense: 

That  he  has  fully  paid  the  plaintiff  for  his  servioee. 

Fourth.  For  a  counterclainL 

I.  That  between  the day  <rf ,  18. ., 

and  the day  of y  18. .,  the  plaintiff  re- 
ceived from  D.  A dollars  for  the  use  of  defendant 

II.  That  he  has  not  paid  the  same. 

Wherefore  .the  defendant  demands  judgment  for 

dollars,  with  interest  from  iiie day  of , 

18.. 

%  8878.  OroMi-ooaaplaint  and  eoimtaf«laim.  A  cro8S-Com- 
plaint  bears  a  close  resemblance  to  a  counterclaim.  The  dis- 
tinction is  subtile,  but  none  the  less  definite.  The  crosa-eom- 
plaint  brings  in  more  comprehensiye  matter  than  a  counter- 
claim, and  includes  any  just  cause  of  action  as  a  set-off  to  the 
plea  of  plaintiff.  When  the  answer  contains  a  cross-complaint, 
a  reply  is  necessary,  in  default  of  which  all  matters  allied  in 
the  cross-complaint  will  be  taken  as  confessed.  Such  repUca- 
tion  is  not  necessary  to  a  counterclaim.^  A  cross-complaint 
must  in  itself  state  all  the  requisite  facts  to  entitle  the  defend- 
ant to  aflirmative  relief,  and  defects  in  it  can  not  be  cured  by 
ayerments  of  any  of  the  other  pleadings  in  the  action.'^  The 
same  requisites  are  essential  in  a  counterclaim.^ 

i  3377.  Several  def eiiaes  —  another  form. 

Form  No.  766. 

[Title.] 
The  defendant  [or  defendants  severally,  each  for  himsdf] 
answers  to  the  complaint. 
First.  For  a  first  defense: 

I.  As  to  the  first  cause  of  action  set  forth  in  the  complaint 
that  no  allegation  thereof  is  true. 

II.  That  on,  etc.  [set  out  defense]. 

Second.  For  a  defense  to  ttie  second  cause  of  action  set  forth 
in  the  complaint,  the  defendant  alleges  [set  forth  defense]. 

9<>Herold  v.  Smith,  84  Cal.  122. 
ai  Kretchbaum  v.  Melton,  40  OaL  6a 

29  Qulnn  V.  Smith,  49  Oal.  168;  Goultbnrst  v.  OoDlthmat,  58  id. 
280;  CtoUins  v.  Bartlett,  44  id.  871;  and  see  |  8806^  oMw 
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Tliud.  For  a  third  defense: 

And  by  way  of  counterclaim  [or  set-off  or  croflfr-complaint] 
fo  the  [first]  cause  of  action  set  forth  in  the  complaint,  the  de- 
fendant alleges  [set  forth  a  cause  of  action  against  the  plain- 
tiff]. 

8  3876.  Cnmwnowi€nt  and  oonidiulon.  It  is  proper  tiiat 
each  defense  should  indicate  distinctly,  by  fit  and  appropriate 
words,  where  it  commences  and  where  it  concludes.^  But  no 
formal  commencement  or  conclusion  is  prescribed.^  The  title 
of  a  cause  is  not  a  part  of  a  plea.-^ 

§  8879.  Bach  defeuBa  muat  be  complete.  One  defense  can 
not  refer  to  another  in  the  same  {uiswer  for  support^  But  it 
was  held  in  Bice  v.  O'Connor,  10  Abb.  Pr.  362,  that  several 
defenses  in  one  statement  is  not  bad  on  demurrer,  Upon  a 
demurrer  to  a  distinct  defense,  stated  sqxarately  in  an  answer, 
no  resort  can  be  had  to  other  portions  of  the  answer  to  sustain 
such  defense;  for  each  defense  must  be  complete  in  itself." 
One  separate  defense,  if  defective  in  any  material  averment, 
can  not  be  aided  by  the  averments  of  another  separate  defense.^ 
When  the  complaint  contains  more  than  one  cause  of  action, 
the  answer  should  indicate  to  which  cause  of  action  each  defense 
is  interposed.^  If  the  substance  of  the  defense  clearly  shows 
to  which  cause  of  action  it  is  addressed,  it  is  sufficient  on  de- 
murrer.^ If  one  of  several  pleas  of  a  defendant  going  to  tiie 
whole  cause  of  action  is  sustained,  it  bars  recovery  by  the  plain^ 

ssLippencott  v.  Goodwin,  8  How.  Pr.  212;  Benedict  v.  Seymour, 
6  id.  208.  An  objection  to  an  answer,  on  the  ground  that  separate 
defenses  are  not  separately  stated,  can  not  be  taken  by  demurrer. 
The  defect  can  only  be  reached  by  a  motion  to  strike  out,  or  by 
some  other  appropriate  i>roceeding.    Hagely  v.  Hagely,  68  Oal.  848. 

24  Bridge  v.  Payson,  5  Sandf.  210. 

25  Bank  of  (Columbia  v.  Ott,  2  Granch  G.  C.  529. 

20  Xenia  Branch  Bank  v.  Lee,  2  Bosw.  684;  S.  O.,  7  Abb.  Pr.  872; 
Spencer  v.  Babcock,  22  Barb.  326. 

27  Siter  V.  Jewett,  83  Oal.  02;  Xenia  Branch  Bank  v.  Lee,  7  Abb. 
Pr.  872;  Looeey  v.  Orser,  10  id.  246;  4  Bosw.  891;  Jackson  v.  Van 
Slyke,  44  Barb.  116,  note. 

28  Catlin  V.  Pedrick,  17  Wis.  88.  An  answer  can  not  be  aided  by 
extrinsic  ftets.  Beers  v.  Dalles  Qity,  16  Oreg.  884.  Bef^rence  to 
separate  defense  in  answer.    See  Tost  v.  Bank  of  Santa  Ana,  94 

L  404;  and  see  §  242,  anti. 
2s  Kneedler  v.  Stembergh,  10  How.  Pr.  67. 
so  Willis  V.  Taggard,  6  How.  Pr.  488. 
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tiff^  notwithstanding  some  other  ifisues  may  be  found  in  faT<Nr 
of  the  plaintiff.'* 

§  3380.  Joint  answer.  A  joint  anawer  to  a  bill  in  chancery, 
if  sworn  to  by  all  the  parties,  is  sufficient;  a  joint  and  seyeral 
form  is  not  indispensable.'^  Where  a  joint  answ^  of  seTeral 
defendants  denies  an  allegation  in  the  complaint  which  the 
plaintiff  must  prove  to  establish  his  cause  of  action  against 
some  of  the  defendants,  but  which  he  need  not  prore  to  entitle 
him  to  recover  against  the  others,  the  answer  raisea  material 
issue  for  the  defendants  as  4;o  whom  the  plaintiff  must  prove 
such  allegation.''  Where  a  plea  states  that  the  defendants 
come  and  defend,  etc.,  it  will  be  construed  that  all  defendants 
are  joined.** 

§  3381.  Must  be  consistent.  Several  defenses  may  be  set  up 
in  an  answer;**^  but  generally,  if  they  are  contradictory,  it  is 
bad.'*  A  sworn  answer  must  be  consistent,  and  not  deny  in 
one  sentence  what  it  admits  in  another  sentence.'^  Several 
defenses,  inconsistent  with  each  other,  may,  under  proper  cir- 
cumstances, be  set  up  in  a  verified  answer."  But  where  an 
answer  is  susceptible  of  being  construed  to  contain  either  of 
two  defenses,  one  of  payment  and  the  other  of  counterclaim,  it 
should  be  construed  as  setting  up  only  the  defense  of  payment 
and  requiring  no  reply.'®    The  inconsistent  defenses  which  are 

31  Curtis  V.  Jones,  1  How.  App.  Cas.  137.  What  Judgment  should 
be  rendered  when  one  of  two  pleas  is  found  for  the  plaintiff,  and 
the  other  for  the  defendant,  see  Dorsey  v.  Ghenault,  2  Cranch  G.  G. 
31^;  Kerr  v.  Force,  3  id.  8. 

92  Davis  V.  Davidson,  4  McLean,  186. 

88  Bank  of  Gooperstown  v.  OcnrUes,  1  AblK  Pr.  (N.  S.)  412.  De- 
nial of  Joint  liability  and  admission  of  individual  liability.  See 
Gruhn  v.  Stanley,  92  Gal.  86. 

84  Kerr  v.  Swallow,  33  111.  379. 

85  Gal.  Code  Glv.  Fro.,  §  441. 

86  BeU  V.  Brown,  22  Gal.  671;  Hopper  v.  Hopper,  11  Paige  Oh.  4& 
87Kuhland  v.  Sedgwick,  17  Oal.  128;  Hensley  v.  Tartar,  14  id. 

608;  Seattle  Nat  Bank  v.  Garter,  13  Wash.  St  281;  Roblnaon  v. 
Stewart,  10  N.  Y.  189;  Storer  v.  Goe,  2  Bosw.  662;  Manice  v.  New 
York  Dry  Dock  Go.,  3  Edw.  Gh.  146;  Willet  y.  Metropolitan  Ins. 
Go.,  2  Bosw.  678. 

88  BeU  V.  Brovm,  22  Gal.  671;  and  see  Eppinger  v.  Kendrick.  114 
id.  620;  but  compare  Seattle  Nat  Bank  v.  Garter,  13  Wash.  St  281. 

89  Burke  v.  Thome,  44  Barb.  363.  As  to  inconsistencies  in  the 
answer,  see  Hollenbeck  v.  Glow,  6  How.  Pr.  289;  Lansingli  v. 
Parker,  9  id.  288;  Stiles  v.  Gomstock,  id.  48. 
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allowed  to  be  pleaded  in  a  verified  answer  are  not  such,  as  re- 
quire in  their  statement  a  direct  contradiction  of  any  fact  else* 
where  directly  averred.  They  are  those  in  which  the  inconsist- 
ency arises  rather  by  implication  of  law^  being  in  the  nature  of 
pleas  of  confession  and  avoidance,  as  contradistinguished  from 
denials  where  the  party  impliedly  or  hypothetically  admits,  for 
the  purpose  of  that  particular  defense,  a  fact  which  he  not- 
withstanding insists  does  not  in  truth  exist.^  If  no  objection 
be  taken  to  an  answer,  by  a  motion  to  strike  out  or  by  demui^ 
rer,  which  sets  up  inconsistent  defenses,  defendant  may,  on 
the  trial,  rely  on  any  one  of  such  defenses.**  If  a  defendant^ 
in  his  answer,  admits  a  material  allegation  of  the  complaint,  he 
can  not  afterwards  contest  it.*^ 

40  BeU  V.  Brown,  ^  Oal.  671. 

41  KUnk  V.  Cohen,  13  Gal.  623;  Uridias  v.  Morrel,  25  Id.  35. 

43  Howard  y.  Throckmorton,  48  Gal.  482;  see,  also,  Spanagel  v. 
Beay,  47  id.  006.  Inconsistent  defenses-  Separate  defenses  to  a  cause 
of  action  are  not  Inconsistent  when  they  all,  taken  together,  may 
be  true;  but  when  the  truth  of  some  of  them  can  not  be  maintained 
without  falsifying  others,  they  are  Inconsistent.  McDonald  v.  Am. 
Mort.  Co.,  17  Oreg.  626;  Snodgrass  v.  Andross,  19  Id.  236.  General 
denial,  and  that  the  alleged  cause  of  action  is  barred  by  the  Statute 
of  Limitations  are  not  legally  inconsistent  with  each  other.  Law- 
rence T.  Peck,  3  S.  Dak.  645;  and  see  McCormick  v.  Kaye,  41  Mo. 
App.  263;  Barnes  v.  Scott,  29  Fla.  285.  So,  in  an  action  upon  a 
lease,  a  defense  that  the  defendant  was  merely  a  tenant  from 
month  to  month  is  not  inconsistent  with  a  defense  that  by  reason 
of  acts  and  omissions  of  the  plaintiff,  amounting  to  an  eviction,  the 
defendants  were  compelled  to  remove  from  the  premises.  Kline  v. 
Hanke,  14  Mont.  361.  Inconsistent  pleas  are  admissible  in  an 
answer  under  Wyoming  practice.  Ijake  Shore,  etc.,  B.  R.  Ox, 
3  Wyo.  134.  So  in  South  Dakota.  Stebbins  v.  Lardner,  2  S.  Dak. 
127;  see,  also,  Billings  v.  Drew,  52  Cal.  565;  Bruce  v.  Burr,  67  N.  Y. 
240;  Pavey  v.  Pavey,  30  Ohio  St.  600;  Clarke  v.  Lyon  Co.,  7  Nev. 
75;  State  v.  Rogers,  79  Mo.  283;  Hall  v.  Clement,  41  N.  H.  166;  contra, 
Seattle  Nat.  Bank  v.  Carter,  13  Wash.  St.  281.  The  pleas  of  non 
est  factum  and  non  assumpsit  are  not  so  inconsistent  as  to  make  them 
inadmissible.  Staab  v.  Caramillo,  3  N.  Mex.  33.  An  objection 
that  an  answer  contains  inconsistent  defenses  can  not  be  taken 
by  demurrer.  The  remedy  is  by  motion  to  strike  out,  or  to  require 
the  party  pleading  to  ^ect  between  them.  Caldwell  v.  Buddy,  2 
Idaho^  5;  compare  Lynch  v.  Blchter,  10  Wash.  St.  486.  See,  as  to 
inconsistent  defenses,  Olympia  v.  Stevens,  15  id.  601;  Ptigh  v.  Oreg. 
Imp.  Co.,  14  id.  331;  Corbitt  v.  Harrington,  id.  197.  Where  a  de- 
fendant denies  the  execution  or  delivery  of  a  note,  and  in  a  separate 
defense  alleges  that  the  same  note  was  made  with  a  fraudulent 
Intent,  the  execution  of  the  note  is  admitted,  since  the  two  state- 
rs pntf^  rrp  utterly  inconsistent.    Maxwell  v.  Belles,  28  Oreg.  1. 
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I  dsad.  Prayer  in  answer.  In  an  action  to  recoyer  peraonaX 
property,  or  to  obtain  the  value  of  the  property  on  judgment 
of  dismissal  against  the  plaintiff  for  failure  to  appear,  the 
answer  must  contain  some  allegation  or  prayer  relative  to  the 
change  of  possession  from  defendant  to  plaintiff.^  A  formal 
prayer  is  not  necessary  in  an  answer,  .when  no  counterclaim  is 
set  up,** 

I  8888.  Separate  answer.  In  actions  against  several  defend- 
ants, each  may  answer  separately.**^  But  dilatory  defenses  must 
be  common  to  all.*^  Against  several  executors,  those  served 
first,  or  who  appear  first,  may  answer  for  the  estate.*^ 

(  8884.  Several  defenses.  The  defendant  may  set  forth  by 
answer  as  many  defenses  and  counterclaims  as  he  may  have. 
They  shall  each  be  separately  stated,  and  the  several  defenses 
shall  refer  to  the  causes  of  action  which  they  are  intended  to 
answer,  in  a  manner  by  which  they  may  be  intelligibly  dis- 
tinguished.*^ Separate  allegations  of  matters  in  avoidance  are 
admissible  in  connection  with  the  general  denial.*®  Several 
demands  against  the  plaintiff,  which  are  available  to  the  de- 
fendant as  a  set-off,  may  be  pleaded  in  one  defense,  each  being 
separately  described.^  It  would  seem  to  be  otherwise  of 
counterclaims. 

i8  Gould  V.  ScanneU,  13  Gal.  430. 
M  Bendit  v.  Annesley,  42  Barb.  102. 

46  2  Saund.  PI.  &  Ev.  18^    19. 

M  Hurley  v.  Second  Bldg.  Assn.,  15  Abb.  Pr.  206^  note. 

47  Baiters  v.  Pruyn,  16  Abb.  Pr.  224. 

4S0al.  Code  Civ.  Pro.,  §  441;  N.  Y.  Code,  ed.  1877.  i  507;  Bomett 
V.  Le  Roy,  14  How.  Pr.  178;  S.  O.,  5  Abb.  Pr.  66;  Blaclcie  v.  NeUeon, 
6  Duer,  683. 

40Kellogfir  V.  Baker,  16  Abb.  Pr.  286;  McDonald  v.  Am.  Mort 
Co.,  17  Greg.  626;  Snodgrass  v.  Andross,  10  Id.  236;  Veasey  t.  Hqid- 
phreys,  27  id.  516;  and  see  Pavey  v.  Pavey,  30  Ohio  8t  600;  NdsoD 
V.  Brodhack,  44  Mo.  586;  100  Am.  Dec.  828. 

M  Banney  v.  Smith,  6  How.  Pr.  420. 


FORMS  OF  ANSWERS. 


SUBDIVISION  FIKST. 

IN  AOrriONS  FOR  DEBT. 


CHAPTEE  I. 

AN8WBB8  OK  ACCOUNTS. 

I  8885.  Pl«a  of  an  aooonnt. 

Farm  No,  767, 

[Title.] 
The  defendant  aoBwers  to  the  complaint,  and  allegee: 

I.  That  after  the  said  dealings  in  said  complaint  named^  and 

before  the  commencement  of  this  action^  to-wit>  on  the 

day  of y  18. ,,  the  said  A.  B.  and  C.  D.  came 

to  a  mutual  accounting  touching  the  seyeral  matters  and  things 
in  said  complaint  mentioned. 

II.  That  on  the  said  accounting,  there  was  found  due  from 

the  said  A.  B.  to  the  said  C.  D dollars,  as  a 

final  balance  upon  said  mutual  dealing  and  mattefs  between  the 
said  A.  B.  and  C.  D. 

ni.  And  the  said  G.  D.  avers  that  the  said  stated  account 
is  just  and  true. 

Wherefore  he  claims  judgment  against  the  plaintiff  for  said 

sum  of dollars,  and  interest  from  said 

day  of ,  18. .,  and  costs. 

I  8886.  Advances.  In  an  action  by  a  commission  merchant 
to  recover  balance  of  an  account,  principally  for  advances,  de- 
fendant set  up  an  agreement  not  to  sell  the  goods  consigned 
below  a  certain  price,  and  a  violation  by  the  plaintiff  of  such 
agreement,  by  which  defendant  was  damaged  for  a  greater 
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aniount  than  the  sum  Bued  for;  the  plea  was  influfficient  for  not 
stating  when  the  agreement  was  made.^ 

§  3387.  Adjustment  and  settlonent.  Adjustment  and  set* 
tlement  of  an  account  must  be  specially  averred.^  It  is  not 
proper  to  frame  an  answer^  as  responsiye  to  a  bill  of  particulars.'^ 

I  3388.  Denial  of  mistakes  or  errors.  That  there  are  no 
such  mistakes  or  errors  in  the  stating  of  the  said  account^  in 
manner  and  form  as  the  said  plaintiff  hath  in  his  said  petition 
alleged,  is  sufficient.  On  surcharging  and  falsifying  an  ac- 
count stated,  the  mistake  or  error  should  be  distinctly  charged.* 
The  items  of  an  account  stated  which  are  OY^charged  must  be 
specially  pleaded.^  The  proper  mode  of  raising  an  objection  to 
the  amount  of  the  plaintiff's  claim  is  by  answ^.^ 

I  8389.  Denial  of  mutual  dealings. 

Form  No.  768. 

That  there  are  no  such  mutual  dealings  and  account  between 
the  said  plaintiff  and  defendant,  in  manner  and  form  as  the 
said  plaintiff  hath  in  his  said  petition  alleged.'^ 

§  3390.  On  information  and  belief.  When  the  action  is 
upon  an  account,  and  defendant  in  his  answer  avers,  in  the 
form  of  reasons  for  refusing  payment  when  the  account  was  pre- 
sented to  him  before  suit,  that  the  principal  portion  was  com- 
posed of  items  for  printing  done  for  clients,  for  which  he  never 
became  personally  bound,  and  that  the  portion  for  which  he 
was  personally  liable  "has,  to  the  best  of  his  knowledge  and 
belief,**  been  paid  and  satisfied,  and,  therefore,  he  pleads  pay- 
ment of  the  same,  it  was  held  that  this  is  in  substance  a  denial 
of  indebtedness  for  a  portion  of  the  account,  and  a  plea  of 
payment  for  the  balance;  and  that  it  is  in  effect  an  admission 

1  Grimes  v.  Reese,  30  6a.  330. 

a  Parker  v.  LoweU,  11  Gray,  363. 

3  ScoveU  v.  HoweU,  2  Ck)de  R.  33;  Kreiss  y.  Bellgman,  8  Barb.  439. 

4Stoughton  V.  Lynch,  2  Johns.  Oh.  209;  Leaycraft  v.  Dempeey, 
15  Wend.  83;  see,  also,  Warner  v.  Myrick,  16  Minn.  01;  Oostln  t. 
Baxter,  6  Ired.  192. 

8  Terry  v.  Sickles,  13  Gal.  427. 

0  Moran  v.  Anderson,  1  Abb.  Pr.  288. 

7  By  mutual  account  Is  meant  the  mutual  receipt,  one  from  the 
other,  of  something  of  value  other  than  money.  The  payment  of 
money  does  not.  In  general,  make  an  account  mutaaL  See  9  609, 
ante* 
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aB  to  that  balance  of  an  original  liability,  and  throws  the  burden 
of  establishing  payment  upon  the  defendant® 

$  8391.  Partnership  account.  A  denial  by  one  of  the  de- 
fendants in  suit  on  a  partnership  account^  stating  that  "he 
never  was  a  copartner/'  is  sujficient  to  form  an  issue.^ 

§  3392.  Several  defenses.  In  an  action  to  recover  many 
items  of  demand^  defendant  may  plead  one  defense  to  some  of 
the  items,  and  another  defense  to  others.^^ 

I  8393.  Statute  of  Limitations.  To  suit  on  an  account,  de- 
fendant averred  that  each  and  every  item  of  said  account  prior 
to  tiis  10th  day  of  March,  1859,  is  barred  by  time;  and  he 
pleads  and  relies  upon  the  statute  of  the  state  of  California, 
entitled  "An  act  defining  the  time  of  commencing  civil  ac- 
tions,*' approved  April  22,  1860,  in  bar  of  any  recovery  in  said 
action:  it  was  held  that  this  plea  is  fatally  defective^  because 
an  averment  of  a  conclusion  of  law;  that  a  plea  of  the  Statute 
of  Limitations  must  aver  the  facts  which  bring  the  demand 
within  the  operation  of  the  statute,  as  that  the  alleged  cause  of 
action  has  not  accrued  within  certain  designated  years  previous 
to  filing  the  complaint.^*  When  the  account  is  not  a  mutual 
one,  the  Statute  of  Limitations  bars  each  item  of  the  same, 
two  years  after  its  delivery.^  To  suit  on  an  account,  the  plea 
must  aver  the  facts  which  bring  the  demand  within  the  opera- 
tion of  the  statute.**  A  defendant  who  claims  the  benefit  of 
an  act  for  the  limitations  of  actions,  which  applies  only  to  a 
particular  class  of  cases,  must  plead  it  specially.**  This  de- 
fense should  point  to  the  time  of  filing  the  original  complaint, 
and  not  an  amended  complaint.***  The  words  "  preceding  the 
commencement  of  this  action'*  are  equivalent  to  the  words 
"  preceding  the  filing  of  the  complainf  *• 

s  Caulfleld  v.  Sanders,  17  Gal.  569. 

9  Coming  v.  Halght,  1  Code  R.  72. 

10  Longworthy  v.  Knapp,  4  Abb.  Pr.  115. 

n  Caulfleld  v.  Sanders,  17  Cal.  569.  Plea  of  the  Statute  of  Limita- 
tions.   See  §  3320.  ante. 

12  Adams  v.  Patterson,  35  Cal.  122. 

13  Caulfleld  v.  Sanders,  I'f  Cal.  569;  Lick  v.  Diaz,  30  Id.  65;  and 
not  state  matters  of  law.  'Boyd  v.  Blankman,  29  id.  20;  87  Am. 
Dec.  146. 

14  Howell  V.  Rogers.  47  Cal.  293. 

u  Lorenzana  v.  CamarlUo,  45  Cal.  128. 

16  Adams  v.  Patterson,  35  Cal.  122.  For  statutory  form  of  plead- 
ing the  Statute  of  Limitations,  see  Oal.  Code  Civ.  Pro.,  $  468. 


CHAPTER  IL 

ANBWEB8  ON  AWARDS. 

I  SSM.  IHTalidity  of  an  award. 

Form  No.  7O9, 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  by  the  terms  of  the  agreement  referred  to  in  the  com- 
plaint^ the  arbitrators  were  to  hear  the  eyidence  and  arguments 
of  both  parties  at  meetings  called  upon  notice  to  both,  but  that 
they  refused  to  hear  the  eyidence  offered  by  defendant^  and 
failed  and  refused  to  give  defendant  notice  of  the  said  meetings, 
or  any  of  them. 

Wherefore^  etc.  [judgment  may  be  demanded^  setting  aside 
the  award,  if  desired].^ 

I  8896.  I>«nial  of  award. 

Form  No,  770. 

That  the  said  arbitrators  [or  umpire]  did  not  make  and  pub- 
lish any  award  [or  the  award  alleged  in  the  complaint].  [If 
the  defendant  relies  upon  an  irregularity  in  the  award,  of  an 
excess  of  power  on  the  part  of  the  arbitrators,  it  is  better  to 
allege  the  act  expressly.] 

§  8396.  Denial  of  parol  submlaslon. 

Form  No.  771. 

That  he  did  not  agree  or  promise  as  alleged.* 

1  For  various  points  and  authorities  upon  the  subject  of  awards^ 
see  afUet  vol.  1,  p.  308  et  seq.  The  defense  of  an  award  can  not  be 
shown  under  a  general  denial.  It  Is  new  matter  which  must  be 
specially  pleaded.  BrazllI  v.  Isham,  12  N.  Y.  9;  Brown  v.  Perry* 
14  Ind.  32;  Gihou  v.  Levy,  2  Duer,  176;  and  see  %  047,  ante.  Where 
a  plea  to  an  action  at  law  sets  up  an  arbitration  and  award  In  bar 
of  the  action,  it  is  improper  to  attach  theretov  as  exhibits,  copies, 
respectively,  of  the  submission  and  the  award.  Jones  v.  Harris, 
58  Miss.  203. 

2  It  was  held  at  common  law  that  where  a  party  desires  to  ques- 
tion the  legal  effect  of  a  submission  or  award,  he  must  set  it  out 
and  demur.    Fldler  v.  Cooper,  10  Wend.  285. 
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I  8897.  Denial  of  p«rf ormaaee  by  plalnttff. 

Form  No.  7^2. 

That  the  defendant  did  not  perform  the  award  upon  hiB  pari> 
but  on  the  contrary  omitted  to  [set  forth  his  omission]. 

t  8898.  Denial  of  relocation  by  defendant. 

Form  No.  773, 

That  he  did  not  revoke  the  powers  of  the  arbitratoiB^  as 
alleged  in  the  said  complaint 

f  8899.  Performance  by  defendant. 

Form  No.  774. 

That  the  defendant  duly  performed  the  award  on  his  part> 

and  upon  the day  of ^  18. .,  [state  what 

was  done]. 


CHAPTER  m. 

ANSWER  ON  BXPRBSS  PROiaSBS. 

I  8400.  Denial  of  promise. 

Form  No.  77$. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  denies: 
That  he  promised  or  agreed  as  alleged  in  the  said  complaint, 

or  that  he  made  any  agreement  in  respect  to  the  matters  stated 

in  the  complaint. 


CHAPTER  IV. 

ANSWER  FOR  GOODS  SOLD  AND  DELIYERED. 

I  8401.  Controverting  plaintiff's  title. 

Form  No.  776. 

[Title.] 
The  defendant  answers  to*  the  complaint: 
That  no  part  of  the  goods,  wares,  and  merchandise  in  the 
complaint  mentioned  was  the  property  of  plaintilf  when  sold 
to  defendant;  but  the  same  then  was  the  property  of  one  A.  B., 
and  who  alone,  and  not  the  plaintiff,  sold  the  same  to  this 
defendant. 

Vol.  11  —  87 
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t  3402.  The  laiae  —  reducing  valae^  and  pleading  paymsnt. 

Form  No,  777. 
[TiTLB.] 

The  defendant  answers  to  the  complaint: 
I.  That  he  promised  to  pay  the  plaintiff den- 
ials only  and  no  other  or  greater  sum. 

n.  lliat  he  has  paid  the  said  sum  to  the  plaintiff. 

f  8408.  Condiuion  of  Law.  If  the  complaint  avers  the 
sale  and  delivery  to  defendant  of  goods,  and  the  valne  of  the 
same,  an  answer  which  denies  the  indebtedness,  but  does  not 
deny  the  facts,  the  sale  and  delivery,  and  amount  of  goods^ 
does  not  raise  an  issue,  as  it  only  denies  the  legal  condusion 
resulting  from  the  facts.^ 

f  8404.  Conjunctive  denials.  Where  the  complaint  verified 
avera  that  defendant  is  indebted  to  plaintiff  for  goods,  warea^ 
and  merchandise  sold  and  delivered,  in  the  sum  of  eight  hun- 
dred and  twenty-eight  dollars  and  sixteen  cents,  and  the 
answer  denies  that  the  defendant  is  indebted  in  the  sum  of 
eight  hundred  and  twenty-eight  dollars  and  sixteen  ceiits>  the 
denial  is  insufficient.^ 

f  8406.  Statute  of  Limitation.  When  the  complaint  states 
a  cause  of  action  for  goods  sold  and  delivered,  and  a  bill  of 
items  is  annexed  to  the  same  as  an  exhibit,  with  the  date  of 
each  item,  an  answer  which  refers  to  the  exhibit  and  avers  that 
the  last  item  only  is  within  two  years  previous  to  the  com- 
mencement of  the  action,  and  that,  except  as  to  the  last  item, 
'^  no  action  has  accrued  to  said  plaintiff  by  reason  of  the  mat- 
ter mentioned  and  set  forth  in  said  complaint  at  any  time 
within  two  years  next  preceding  the  commencement  of  this 
action,''  is  a  good  answer  of  the  Statute  of  Limitations  to 
all  the  items  except  the  last  one.^ 

1  Llghtner  v.  MenzeU,  35  Gal.  452;  Curtis  v.  Richards,  9  Id.  33; 
WeUs  V.  McPike,  21  id.  ^h\  Bdson  v.  DiUaye,  8  How.  Pr.  273; 
Flammer  v.  Kline,  0  Id.  210;  Drake  v.  Cockroft,  10  id.  877;  8.  C, 
1  Abb.  Pr.  208;  Cal.  St.  Tel.  Co.  v.  Patterson.  1  Nev.  151. 

SHigglns  V.  Wortell,  ISOal.  330;  Wood  worth  v.  Knowlton,  22 
id.  104;  DoU  V.  €k>od,  38  id.  287;  see  |  8187,  ofilr. 

•  Adams  V.  Patterson,  85  OaL  122; 
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f  8406.  Accord  and  satlsf action.  To  a  declaration  for  goods 
sold  and  delivered^  claiming  one  hundred  and  twenty  pounds, 
the  defendant  pleaded:  1.  Never  indebted;  2.  ^'And  for  a 
fuith»  plea^^'  that  after  the  commencement  of  the  suit,  and 
after  the  last  pleading,  it  was  agreed  that  the  plaintiff  should 
accept  from  the  defendant  sixty  pounds,  in  settlement  of  the 
debt  sought  to  be  recovered  in  the  action;  and  the  defendant 
paid,  and  plaintiff  accepted,  sixty  pounds  in  satisfaction  nnd 
discharge  of  said  debt.  On  demurrer  to  the  second  plea  it  \va3 
held  that  the  plea,  being  pleaded  generally,  must  be  taken  to  be 
pleaded  to  the  whole  cause  of  action;  and  as  it  alleged  the  pay- 
ment after  action  brought  to  have  been  in  satisfaction  of  the 
debt  only,  it  was  bad  for  leaving  unanswered  any  damage's  to 
which  the  plaintiff  might  be  entitled.^ 

f  8407.  The  same  —  agreement  to  take  note  in  part  payment. 

Farm  No.  T7^. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  said  goods  were  sold  and  delivered  to  said  defendant 
by  said  plaintiff  on  an  express  agreement,  by  and  between  them, 
that  said  plaintiff  should  accept  in  payment  therefor  a  promis- 
sory note  for  the  sum  of dollars,  drawn  by  this  de- 

fendant^  and  dated  on  the day  of ,  18. ., 

[with  an  approved  indorser]. 

II.  That  on  the day  of ,  18. .,  and 

before  this  action,  the  defendant  tendered  to  the  plaintiff  such 
a  note  as  above  described,  indorsed  by  one  C.  D.,  who  was  then 
and  still  is in  good  credit  and  ability,  and  an  ap- 
proved indorser,  and  is  still  ready  and  willing  to  deliver  the 
same. 

in.  That  the  plaintiff  refused  to  receive  the  same. 

f  8408.  Credit  not  expired.  In  an  action  for  goods  sold  an 
answer  admitting  the  purchase  of  the  goods,  but  averring  that 
they  were  purchased  on  a  credit  not  expired,  is  not  a  statement 
of  new  matter  constituting  a  defense,  but  merely  a  special  de- 
nial of  the  plaintiffs^  allegation  "that  defendant  is  now  in- 
debted to  the  plaintiffs,''  a  denial  of  the  contract  set  up  by  the 
plaintiffs.^ 

4  Ash  V.  PouppevlUe,  L.  R.,  8  Q.  B.  88. 
s  Oilbert  v.  Gram,  12  How.  Pi*.  46G. 
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fi  3409.  Sofllclasit  answer.  The  complaint  stated  a  cause  of 
action  for  goods  sold,  and  in  addition,  with  a  view  to  meet  a 
probable  defense  of  payment  based  upon  the  giving  of  certain 
notes  by  defendant  and  a  receipt  in  full  by  plaintiff,  stated  the 
making  of  the  notes  and  receipt,  and  ali^[ed  facts  attending 
the  transaction,  which,  if  true,  avoided  its  effect  as  payment,  by 
reason  of  fraud  and  misrepresentation  on  the  part  of  defendant. 
The  answer  admitted  the  original  demand,  and  averred  payment 
by  the  notes  referred  to  in  the  complaint,  but  did  not  deny  in 
proper  form  the  allegations  in  the  complaint  respecting  the 
fraud  of  defendant  in  the  transaction.  The  case  was  submitted 
on  the  pleadings,  and  plaintiff  had  judgment.  It  was  held 
that  the  judgment  was  erroneous;  that  the  allegations  of  the 
complaint  in  reference  to  the  transaction  claimed  to  operate 
as  payment  were  not  material  all^ations  requiring  a  denial, 
and  were  not,  therefore,  admitted  by  the  failure  of  defendant 
to  deny  them.* 

I  8410.  The  aame  —  articlM  furnished  defendant's  wife  not 
neceesary. 

Form  No.  ZTQ- 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  the  articles  mentioned  therein  were  not  furnished 
to  his  said  [wife  or  child]  with  his  consent 

II.  That  the  same  were  not  necessary  for  his  [wife  or  child]. 

fi  3411.  When  not  liable.  A  wife  who  without  cause,  and 
against  her  husband's  will,  refuses  to  live  with  him  can  not 
bind  him  fen:  necessaries  to  a  third  party  who  knows  tliat  she 
is  not  living  with  her  husband,  and  who  sells  to  her  without 
further  inquiry.''^ 

•  Oanfleld  v.  Tobias,  21  Oal.  349. 

7  Brown  v.  Mudgett,  40  Vt.  68;  All^  v.  Winn.  134  Mass.  77;  45 
Am.  EeiK  297.  » 


CHAPTEE  V. 

ANSWER  ON  OUABANTT. 

8412.  G«ii6ral  form. 

Farm  No,  y8o, 

[Title.] 
A.  B.  and  C.  D.^  two  of  the  defendants  in  the  above-eatLtled 
action^  separately  answering  the  complaint  of  the  plaintiiT  in 
this  said  action: 

I.  Deny  that  they,  or  either  of  them,  made  the  written  guar- 
anty set  forth  in  the  said  complaint. 

II.  They  deny  that  the  [ale  contained  in  the  barrels]  men- 
tioped  in  said  complaint  [did  sour  during  its  voyage],  or  that 
it  was  [unfit  for  use]  when  it  arrived  here. 

Wherefore  defendants,  A.  B.  and  C.  D.,  pray  to  be  dismissed 
with  their  costs. 

I  8418.  Denial  of  plaintiff's  performance. 

Form  No.  781. 

Denies  that  the  plaintiff  did  supply  the  goods  to  the  said 
A.  B.  alleged  in  the  complaint,  or  any  part  thereof. 

I  8414.  The  same  —  departure  from  guaranty. 

Form  No,  782. 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  the  defendant  did  not  agree  to  be  answerable  gener- 
ally to  the  plaintiff  for  the  value  of  goods  sold  to  the  defend- 
ant, but  only  for  goods  to  an  amount  not  exceeding 

doUars,  which  limit  the  plaintiff  exceeded  in  his  alleged  sale. 

%  8416.  Mistake.  In  an  action  upon  contract,  an  answer 
which  seeks  to  set  up  a  mistake  in  the  instrument  embodying 
it  must  state  what  was  the  actual  agreement,  and  the  mistake 
in  reducing  it  to  writing.^ 

1  Wemple  v.  Stewart,  22  Barb.  154;  and  see  Barton  t.  Sackett,  S 
How.  Pr.  858. 
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f  9416.  Bent.  In  an  action  against  suretieB  to  recover  rent, 
the  defendants  alleged  in  their  answer  and  proved  that  they 
understood  they  were  to  be  sureties  as  for  a  rent  of  nine  hun- 
dred dollars^  and  that  the  guaranty  was  executed  by  them 
under  a  mistal^e  of  facts;  but  it  was  not  averred  in  the  answer 
or  proved  that  the  plaintiff  had  the  same  understanding  of  the 
agreement;  it  was  held  that  neither  the  matter  set  up  in  the 
auswer  nor  the  proof  was  sufficient  to  authorize  a  reformation 
of  the  contract  so  as  to  conform  it  to  the  understanding  of  the 
defendants.' 


CHAPTEE  VI. 

ANSWBBS   ON   IN8U&AN0B. 

t  8417.  D«nlal  of  policy. 

Farm  No.  t8s. 

[Title.] 
The  defendants  answer  to  the  complaint: 
I.  That  they  did  not  make  or  deliver  the  policy  of  insurance 
alleged. 

i  8418.  The  same  —  denial  of  plaintiff's  interest. 

Form  No.  784, 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  the  plaintiff  did  not  own,  and  had  no  insurable  in- 
terest in^  the  said  goods  [or  building,  etc.],  at  the  time  of  the 
happening  of  said  loss. 

%  3419.  The  same  —  denial  of  loss. 

Form  No,  785. 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  the  said  building  was  not  destroyed  [or  injured] 
during  term  of  said  insurance  by  [state  perils],  but  said  loss 
occurred  wholly  by  [indicate  the  excepted  peril], 

S  3420.  Conditionfl  in  x>olicy.  Denial  of  all  liability  on  a 
policy,  on  the  ground  that  the  loss  was  not  from  a  peril  insured 
against,  is  a  waiver  of  proof  of  loss,  required  in  the  policy,  as 
also  of  an  allowance  therein  to  the  insurers  of  sixty  days  in 

s  Lanier  v.  Wyman,  5  Bobt  147. 
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which  to  pay.  A  policy  of  insurance  on  real  and  personal 
property  contained  a  false  warranty  as  to  incumbrances  on  the 
realty;  the  personal  property  waA  separately  valued  and  ap- 
praised; it  did  not  appear  that  said  warranty  was  an  induce- 
ment to  its  insurance;  it  was  held  that  plaintiff  could  recover 
the  value  of  the  personal  property.^ 

}  8421.  The  same  —  policy  obtained  by  misrepreaentations. 

Farm  No.  78^. 

[Title.] 
The  defendant  answers  to  the  complaint^  and  alleges: 
That  the  defendant  was  induced  to  subscribe  the  policy  and 
*  become  an  insurer^  as  alleged  in  the  complaint^  by  the  misrepre- 
sentation made  by  the  plaintiff  to  the  defendant  of  a  fact  then 
material  to  be  known  to  the  defendant,  and  material  to  the 
risk  of  the  said  policy;  that  is  to  say   [state  misrepresentsr 
tion].* 

f  8422.  Condition  in  policy.  A  condition  in  a  policy  that 
fraud  or  false  swearing  shall  forfeit  all  claim  relates  only  to  the' 
preliminary  proof s,  and  a  plea  founded  upon  such  condition 
must  allege  that  the  fraud,  etc.,  was  committed  in  those  proofs, 
and  that  it  was  committed  by  the  plaintiff  or  some  party  in 
interest.'  If  a  policy  of  insurance  contains  a  clause  that  if 
the  assured  keep  gunpowder  the  same  shall  be  voift,  and  the 
complaint  avers  that  the  plaintiff  faithfully  complied  with  the 
terms  of  the  policy,  and  the  answer  does  not  deny  the  same, 
nor  set  up  as  new  matter  the  keeping  of  the  gunpowder,  the 
fact  can  not  be  insisted  on  as  a  defense.^ 

1  Koontz  V.  Hannibal  Savings  &  Ins.  Co.,  42  Mo.  126;  07  Am.  Dec. 
325. 

3  State  misrepresentations  in  like  manner  in  life  or  accident  policy. 
It  is  not  deemed  necessary  to  give  a  form  for  every  defense  arising 
under  this  class  of  actions.  The  defendant  should  state  particularly 
and  specifically  in  what  respect  the  assured  bad  vitiated  the  con- 
tract by  fraud  or  mistake;  or  In  what  regard  or  on  what  account 
the  defendant  had  ceased  to  be  liable  under  the  policy.  Defenses 
to  life  and  accident  policy  of  insurance  are  not  favored  by  the 
courts,  unless  very  clearly  meritorious. 

«  Ferris  v.  North  American  Fire  Ins.  Co.,  1  Hill,  71. 

4  Cassacia  v.  Phoenix  Ins.  Co.,  28  Cal.  628.  Where  a  clause  of  a 
policy  provides  that  it  shall  be  void,  *Mf  the  risk  be  increased  by 
any  means,"  the  fact  that  there  was  an  increase  of  risk  by  the  act 
of  the  assured  is  an  affirmative  defense,  and  must  be  set  up  in  the 
answer.    Tischler  v.  California,  etc.»  Fire  Ins.  Co.,  66  Cal.  178. 
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f  8428.  Vraud  and  falae  swearing.  Upon  the  questicHi  of 
fraud  and  false  swearing  by  the  insured^  so  as  to  deprive  him  in 
case  of  a  loss  of  any  benefit  under  the  contract,  any  discrep- 
ancy found  to  exist  between  his  sworn  statement  of  his  losses 
and  the  actual  loss,  which  can  reasonably  be  accounted  for  on 
the  score  of  opinion,  is  entitled  to  no  weight.  Such  discr^ 
ancy  will  be  considered  as  evidence  of  fraud  or  false  swearing 
only  when  it  is  such  as  to  show  a  material  and  intentional  over- 
valuation  by  him.*^ 

t  8424.  The  aame  —  transfer  without  insurer's  consent. 

Form  No.  787. 

[Title.] 
The  defendant  answers  to  the  complaint^  and  alleges: 

I.  That  it  is  among  other  things  provided  by  said  insurance 
policy,  that  in  case  of  any  transfer  or  termination  of  the  inter- 
est of  the  insured,  either  by  sale  or  otherwise,  of  the  property 
insured,  without  the  consent  of  the  company,  the  policy  should 
from  thenceforth  be  void. 

II.  That  after  the  making  of  said  policy,  and  before  the  loss 
alleged,  the  interest  of  the  said  [insured]  in  said  [things  in- 
sured] was  terminated  and  transferred,  and  the  title  thereto 
vested  in  said  plaintiff  without  tlie  consent  of  the  defendants 
whereby  the  policy  became  and  was  void  at  the  time  of  said 
loss.« 

f  8426.  The  same — unseaworthiness  of  vesseL 

Form  No.  788. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  allies: 

I.  [Allege  provisions  of  policy,  unless  it  appears  by  the  com- 
plaint.] 

II.  That  at ,  and  in  the  course  of  said  voyage, 

and  in  reference  to  the  said  voyage,  and  to  any  damage  which 
the  said  ship  sustained  in  the  prosecution  thereof,  a  regular 

survey  was  had  on  the day  of ,  18. ., 

upon  which  survey  the  said  ship  was  thereby  declared  unsea- 
worthy,  by  reason  of  her  being  rotten  [or  state  particulars 
showing  a  ground  of  condemnation  wholly  within  the  pro- 
visions of  the  policy].'' 

B  Clark  V.  Phoenix  Ins.  Co.,  36  CaL  168. 

«  This  form  and  the  next  are  from  Abbott's  Forms,  Nos.  906^  910. 
7  This  form  was  held  ^ood  In  Griswold  v.  National  Ins.  Oo.,  8 
CfoW.  96. 
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I  3426.  Special  matter.  In  an  action  of  covonant  on  a 
policy  under  seal,  any  special  matter  of  defense  must  be 
pleaded.®  In  an  action  on  a  policy  of  marine  insurance,  the 
defendant's  remedy  to  compel  a  disclosure  by  the  plaintiff  of 
the  number  of  packages,  or  the  quantity  and  nature  of  the 
cargo  lost  or  injured,  and  the  items  of  expenses  incurred,  is  by 
requiring  a  bill  of  particulars^  rather  than  by  motion  to  make 
the  complaint  more  definite.^ 

s  Marine  Ins.  Go.  y.  Hodgson,  6  Cranch,  206.  As  to  the  manner 
of  pleading  a  want  of  seaworthiness  to  an  action  on  a  time  policy, 
see  Jones  v.  Insurance  Co.,  2  Wall.  Jun.  O.  G.  278. 

OGockroft  V.  Atlantic  Mut.  Ins.  Go.,  9  Bosw.  681.     Answers  on 
insurance  —  instances*    Where  the  complaint  in  an  action  on  a  fire 
policy  alleges  that  a  watchman  was  employed  by  the  plaintiff  in 
and  upon  the  premises  day  and  night,  and  was  upon  the  premises 
at  the  time  of  the  fire,  and  the  answer  denies  that  a  watchman  was 
in  and  upon  the  premises  day  and  night,  and  avers  that  at  the  time 
of  the  fire  no  watchman  was  in  and  upon  the  premises,  the  denial 
is  sufficient,  and  presents  an  issue  as  to  whether  or  not  the  watch- 
man was  there.    Trojan  Mln.  Co.  v.  Firemen's  Ins.  Co.,  67  Gal.  27. 
A  clause  in  an  accident  insurance  policy  exempting  the  company 
from  liability  for  'Mntentional  injuries  inflicted  by  the  Insured  or 
any  other  person,"  precludes  a  recovery  when  the  Insured  has  been 
killed  by  the  intentional  act  of  another,  and  the  company  need  not 
show  that  such  injuries  were  inflicted  at  the  Instance  of  the  insured. 
And  an  answer  by  the  company  that  the  death  of  the  insured  was 
caused  by  intentional  injuries  inflicted  by  another  person,  during 
a  personal  altercation  between  the  latter  and  the  insured,  states 
a  complete  defense  to  an  action  on  the  policy.    Travelers'  Ins.  Co. 
V.  McCarthy,  15  Col.  351;  22  Am.  St.  Rep.  410;  and  see,  to  same 
effect,  Hutchcraft  v.  Insurance  Co.,  87  Ky.  301;  Insurance  Co.  v. 
McGonkey,  127  U.  S.  661.    In  an  action  against  an  insurance  com- 
pany to  recover  a  premium  paid,  the  fact  that  the  defendant  pleads 
an  affirmative  defense,  setting  up  the  issuance  of  a  policy  by  it  in 
return  for  such  premium  money,  is  a  sufficient  admission  of  the 
defendant's  corporate  capacity  to  waive  allegation  and  proof  by 
the  plaintiff  on  that  point.     Sengf elder  v.  Mut.  Life  Ins.  Co.,  5 
Wash.  St.  121.    In  an  action  on  a  time  policy  of  marine  insurance 
to  recover  for  a  total  loss,  the  complaint  alleged  that  the  vessel 
insured,  while  employed  in  the  Gulf  of  California,  was  on  a  cer- 
tain day  totally  lost  by  the  perils  of  the  sea.    The  answer  denied 
that  the  vessel,  while  employed  in  the  Gulf  of  California,  was,  on 
the  day  alleged,  or  at  any  other  time,  totally  lost  by  the  perils  of 
the  sea.    It  was  held  that  the  answer  did  not  deny  the  total  loss 
of  the  vessel  by  the  perils  of  the  sea.    Navigation  Co.  v.  Invest- 
ment Oo.,  70  Gal.  586.    Answer  setting  up  invalidity  of  insurance 
policy  sued  on,  stating  facts  sufficient  to  constitute  a  defense.    See 
Wood  V.  Fire,  etc.,  Ins.  Co.,  8  Wash.  St  427. 


CHAPTES  Vn. 

AN8WBBS  ON  JUDOKBNTS. 

I  8487.  Denial  of  Judgment. 

Farm  No,  789, 

[Title.] 
The  defendant  answers  to  the  complaint  that  there  is  no 
record  of  said  judgment. 

f  8428.  Accord  and  satlBf  action.  A  parol  agreement  to  de- 
liver up  a  judgment  with  the  execution  thereon  issued^  '^  to  be 
satisfied  '^  in  consideration  of  the  settlement  of  and  indemnifi- 
cation against  a  claim  which  is  being  made  by  a  third  party, 
is  bindings  and  is  a  complete  defense  to  a  suit  on  the  judgment, 
although  the  promise  was  made  to  and  the  consideration  came 
from  but  one  of  the  defendants.^  Where  a  defendant  alleged 
in  his  affidavit  of  defense  an  agreement  to  receive  in  satisfaction 
a  smaller  sum  of  money  at  a  time  sooner  than  the  debt  fell  due, 
and  a  tender  to  the  counsel  of  the  creditors,  without  alleging 
an  acceptance  by  either  the  plaintiff  or  his  counsel,  it  was  held 
that  there  was  no  execution  of  the  accord,  and  no  satisfaction, 
and  that  the  defense  failed.^  A  payment  of  part  of  the  amount 
due  upon  a  money  judgment,  under  an  agreement  that  it  shall 
operate  as  a  satisfaction  in  full,  will  not  discharge  the  judg- 
ment.^ But  this  rule  has  been  changed  by  statute  in  California, 
for  now,  by  agreement  between  creditor  and  debtor,  a  less  sum 
than  the  whole  amount  may  be  paid  and  received  in  full  pay- 
ment and  discharge  of  any  indebtedness,  if  such  agreement  be 
clearly  manifested  by  a  receipt  or  instrument  in  writing  signed 
by  such  creditor.*  Before  suit  was  brought  the  plaintiifs  agreed 
with  their  attorneys  that  they  should  have  one-third  of  the 
judgment  and  costs  as  compensation.  After  judgment  and  exe- 
cution, the  plaintiffs  compromised  for  less  than  the  amount  of 

the  judgment,  and  entered  satisfaction  upon  the  record;  it 

■ 
1  Oobb  V.  Cowdery,  40  Vt  25;  94  Am.  Doc.  370. 
2Heam  v.  Kiehl,  38  Penn.  St.  147;  80  Am.  Dec.  472. 
8  Deland  v.  Hlett,  27  Gal.  611;  87  Am.  Dec.  102. 
4  See  Gal.  Givil  Gode,  i  1624. 
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.held  that  the  attorneys  .had  no  lien  on  the  judgment^  and  could 
not  difiturb  the  satisfaction  as  entered.^ 

i  8429.  Another  action  pendtng.  Plea  to  an  action  on  a 
judgment^  alleging  that  the  plaintiff,  at  the  time  of  commenc- 
ing the  suit>  was  seeking  to  enforce  the  collection  of  an  execu- 
tion issued  on  the  same  judgmemt,  is  a  good  bar  to  the  action.* 

f  8430.  Assignment.  Where  a  judgment  against  which  a 
light  to  set  off  another  judgment,  rendered  in  the  same  action, 
exists,  is  assigned,  the  assignee  may  b&  brought  into  the  court 
upon  a  proceeding  by  petition  and  motion  and  will  be  bound  by 
an  order  therein  directing  a  set-off.^ 

f  8481.  Denial  of  Judgment.  A  debt  can  not  be  denied 
without  denying  the  instrument  on  which  it  is  founded. 
Hence  a  plea  of  nil  debet  is  a  bad  plea  in  an  action  founded  on 
a  judgment.®  If  it  is  desired  to  attack  th&  judgment^  the  plea 
should  be  nul  tiel  record,^  On  a  nui  tiel  record,  an  untrue  state- 
ment of  the  circumstances  descriptive  of  the  record,  though 
unnecessary  to  be  stated  at  all,  is  fatal,  as  such  a  plee^  puts  the 
identity  of  the  record  in  question.^®  Such  a  plea  brings  before 
the  court  the  validity  of  the  judgment,  and  the  description  of 
it  as  given  in  the  declaration.^*  When  thei  record  set  forth  in 
a  declaration  is  not  the  foundation  of  the  action,  but  only 
matter  of  conveyance  or  inducement,  nul  tiel  record  is  not  a 
good  plea,  for  it  is  no  answer  to  the  whole  count.  *^ 

f  8482.  Judgment  for  costs.  A  judgment  in  favor  of  a  de- 
fendant for  costs,  based  upon  a  finding  of  one  of  several  issues 
in  his  favor  by  the  jury,  even  if  erroneous,  is  not  void.  While 
unreversed,  it  is  to  be  treated,  for  the  purpose  of  set-off,  as  a 
valid  judgment.** 

0  Mansfield  v.  Dorland,  2  Oal.  507;  see  Ex  parte  Kyle,  1  Id.  S31. 

«  Tantis  V.  Burdett,  3  Mo.  457. 

7  Porter  v.  Liscom,  22  Cal.  430;  83  Am.  Dec.  76. 

aSneed  v.  Wister,  8  Wheat.  690;  United  States  v.  Spencer,  2 
McJjean,  405. 

•  MUls  V.  Duryee,  7  Oranch,  481;  Bastable  v.  Wilson's  Adm'r, 
1  Cranch  a  O.  124;  Short  v.  Wilkinson,  2  id.  22;  Armstrong  v. 
Carson,  2  Dall.  302;  Bergen  v.  Williams,  4  McLean,  125;  French  v. 
Lafayette  Ins.  Co.,  9  id.  461. 

10  Lawes  on  Plead.  370;  Whitaker  v.  Bramson,  2  Paine,  200. 

11  Jacquette  y.  Hugunon,  2  McLean,  129. 

13  United  States  y.  Litle*8  Ez'rs,  3  Oranch  C.  C.  251. 
M  Porter  v.  Liscom,  22  Oal.  430;  83  Am.  Dec.  7a 
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.  I  8433.  On  appeal^  The  pendency  of  a  writ  of  error  might 
be  pleaded  in  abatement^  but  not  in  bar.  The  plea  must  state 
that  the  writ  was  brought  prior  to  the  present  suit,  and  the 
requisite  steps  taken  to  render  it  a  supersedeas  to  the  execution." 

f  $434.  Payment.  A  plea  of  payment  to  an  action  of  debt, 
founded  on  a  judgment  rendered  in  Kentucky,  containing  an 
averment  that  by  the  law  of  that  state  such  a  plea  to  such 
a  declaration  is  good,  puts  in  issue  the  law  of  Kentucky,  and 
should  be  replied  to."^ 

i  3435.  Set-off.  A  person  may  receive  the  money  due  on  a 
judgment  rendered  in  favor  of  himself  and  several  others,  co- 
plaintiffs,  but  he  can  not,  without  authority  from  his  coplain- 
tiffs,  set  off  a  judgment  due  to  him  and  them  jointly,  against 
another  judgment  held  by  the  defendant  in  such  joint  judgment 
against  himself  alone.*®  When  judgments  in  different  courts 
are  to  be  setoff,  the  moving  party  must  go  into  the  court  in 
which  the  judgment  against  him  was  recovered.*^  A  judg- 
ment assigned  to  a  sheriff  can  not  be  set  off  against  another 
judgment  against  said  sheriff  for  seizing  certain  exempt  prop- 
erty under  an  execution  issued  upon  the  judgment  so  assigned. 
Such  set-off  would  defeat  the  purpose  of  the  Exemption  Law.*^ 
Where,  in  the  same  action,  two  judgments  were  entered,  one 
f6r  the  plaintiff  for  a  certain  sum,  and  one  for  the  defendant 
for  a  less  sum,  it  was  held  that  defendant  had  a  right  to  set 
off  his  judgment  pro  tanto  against  that  of  the  plaintiff,  and  that 
his  right  could  not  be  defeated  by  any  assignment  by  plaintiff 
of  his  judgment  before  application  of  the  set-off.*®  It  is  not 
necessary  that  the  demand  sought  to  be  used  as  a  setoff  should 
be  in  the  form  of  a  personal  judgment.^ 

14  Jenkins  v.  Pepoon,  2  Johns.  Gfus.  812. 

u  Hutchinson  y.  Patrick,  3  Mo.  65.  A  defendant  who  allows  a 
Judgment  to  be  taken  against  him  for  a  debt,  without  showing  Its 
payment,  can  not  set  off  such  payment  against  such  judgment  In  a 
suit  by  the  judgment  creditor  thereon.  RIngelberg  v.  Peterson,  76 
Mich.  107;  Brennan  v.  Tletsort,  49  id.  397. 

19  Gorwln  v.  Ward,  35  Oal.  105;  95  Am.  Dec.  88;  see  §  3365,  ante* 

17  Russell  V.  Conway,  11  Oal.  101. 

15  Beokman  v.  Manlove,  18  Cal.  889. 

i«  Porter  v.  Llscom,  22  Oal.  430:  88  Am.  Dec.  76. 
90  Hobbs  T.  Duff,  28  Gal.  596. 
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§  3430.  Set-plf  in  equity.  The  jurisdiction  of  a  court  of 
equity  in  relation  to  set-offs  is.  more  extensive  than  that  of 
common-law  courts;  and  when  the  defendant  in  one  of  the  judg- 
ments is  insolvent^  and  the  plaintiff  in  the  other  is  not  the  reel 
party  in  interest,  but  a  trustee  for  the  insolvent  defendants  in 
the  other  judgment^  a  court  of  equity  will  decree  a  seUoff.^ 
Where  the  parties  to  two  judgments  are  not  the  same,  a  court 
of  common-law  jurisdiction  can  not  set  off  one  against  the 
other;  but  a  court  of  equity  will  look  beyond  the  nominal  to 
the  real  parties  in  interest^  and  adjudicate  the  rights  of  the 
parties  accordingly.*^  A  court  of  equity  will  not  permit  a 
cestui  que  trust,  who  was  insolvent,  to  enforce  and  collect, 
through  his  trustee,  a  judgment  against  a  party  who  holds  a 
just  and  valid  demand  against  the  cestui  que  trust,  which  he  has 
no  means  of  enforcing  or  collecting  if  a  set-off  is  denied.^  An 
action  brought  in  a  court  of  equity  to  enforce  a  set-off  of  one 
judgment  against  another  is  '^an  action  upon  a  judgment  or 
decree,^'  within  the  meaning  of  section  17  of  the  Statute  of 
Limitations^  and  may  be  brought  at  any  time  within  five  years 
of  the  date  of  the  judgment  or  decree.^ 

I  8437.  Several  pleas.  Where  there  are  several  pleas  to  the 
country,  with  the  plea  of  nul  tiel  record,  and  the  parties  go  to 
trial,  generally  it  will  be  presumed  here  that  the  issues  were 
respectively  decided  by  the  proper  tribunal.^ 

i  3438.  Void  Judgment.  Although  the  existence  of  a  judg- 
ment, relied  upon  for  the  relief  sought,  is  admitted  by  the 
answer,  if  the  plaintiff  proceeds  to  put  it  in  evidence,  and  it  is 
void  upon  its  face,  the  court  will  treat  it  as  forming  no  grounds 
for  the  plaintiff's  action.^  So  where  by  his  answer,  in  an  ac- 
tion upon  a  judgment,  the  defendant  puts  in  issue  the  existence 
of  a  regular,  valid,  and  l^al  judgment,  any  evidence  tending 
to  show  the  judgment  illegal  or  void  is  competent.  Hence, 
under  such  pleadings,  after  the  plaintiff  has  produced  a  certi- 
fied copy  of  the  judgment  record,  the  defendant  may  prove  the 
statute,  a  rule  of  court  (the  judgment  being  a  foreipi  judg- 

21  Hobbs  V.  Duff,  23  OBd.  600. 

Mid. 

«Id. 

Mid. 

» Wairs  AdmlnlBtratoTB  v.  Fife,  37  Penn.  St  384. 

»  Ely  V.  Cook,  2  HUt  406;  S.  C,  0  Abb.  Pr.  366. 
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ment)  showing  the  same  to  be  irregular,  and  a  certified  copy  of 
the  record  showing  an  order  of  that  court  vacating  the  judg- 
ment on  the  ground  of  such  irregularity,  although  the  Yacation 
was  made  subsequent  to  the  issue  in  the  action.  This  is  com- 
petent under  a  general  denial,  for  it  shows  that  no  such  judg- 
ment OS  the  plaintiff  has  alleged  in  his  complaint  has  in  reality 
existed;  that  it  never  eodsted  except  in  form,  and  was  ab  initio 
unlawful,  irregular  and  void.^ 

i  8439.  When  debt  accrued.  This  defense  may  be  pleaded 
to  an  action  on  a  judgment,  foim^ded  on  a  debt  existing  when 
the  bankrupt  filed  his  petition,  but  which  judgment  was  re- 
covered before  the  discharge  was  granted,  so  that  the  def^id- 
ant  had  no  opportunity  of  pleading  such  discharge  in  the  prior 
suit.^  Otherwise,  if  the  discharge  might  have  been  pleaded, 
but  was  not  in  the  original  action.^ 

f  3440.  The  same  —  invmlidity  of  a  foreign  Judgment. 

Form  No,  /po. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  no  summons  or  copy  of  the  complaint,  or  either, 
was  served  upon  him  in  the  action  mentioned  in  the  complaint. 

II.  That  he  never  appeared,  in  person  or  by  attom^,  in  said 
action.**^ 

27  Klnsey  v.  Ford,  38  Barb.  105.  An  aUegatlon  of  merits  should 
be  made  in  a  complaint  or  answer  denying  the  validity  of  a  Judg- 
ment as  an  earnest  of  good  faith,  but  such  allegation  is  not  easen- 
tial  or  traversable.    Wilson  v.  Hawthorne,  14  Ool.  530. 

28  Dresser  v.  Brooks,  3  Barb.  329;  Fox  v.  Woodraff,  9  id.  486; 
Johnson  v.  Fltzhugh,  3  Barb.  Ch.  360;  Clark  v.  Bowling,  3  N.  T. 
216;  53  Am.  Dec.  240. 

29  steward  v.  Green,  11  Paige,  685. 

80  Facts  in  opposition  to  the  record  of  a  judgment  obtained  in 
one  state  can  not  be  alleged  to  contradict  the  judgment  in  an  action 
brought  upon  it  In  another  state.  A  judgment  in  one  state  is  con- 
clusive between  the  parties  in  another  state.  Field  v.  Oibba,  Pet 
C.  C  155.  In  an  action  upon  a  judgment  of  the  court  of  another 
state  the  record  may  be  contradicted  by  evidence  of  facts  impeach- 
ing the  jurisdiction  of  the  court,  but  where  it  is  shown  that  the 
court  had  jurisdiction  its  judgment  is  conclusive  and  can  not  he 
inquired  into.  Guthrie  v.  Lowry,  84  Penn.  St.  598;  and  see  Graham 
V.  Spencer,  14  Fed.  Rep.  603;  Gilman  v.  Gilman,  128  Mass.  26;  30 
Am.  St.  Rep.  646.  For  form  of  defense,  for  invalidity  of  a  for^gn 
judgment,  see  Long  r.  Tx)ng,  1  Hill,  697:  Sbumway  v.  Stlllman.  6 
Wend.  447;  Starbuck  v.  Murray,  5  id.  148;  21  Am.  Dec.  172;  Me^  also^ 
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I  8441.  The  lama— invalidity  of  Jndgmaiit  against  non- 
rasident. 

Form  No.  791, 

[Title.] 
The  defendant  answers  to  the  complaint^  and  alleges: 

I.  That  the  action  in  which  the  supposed  judgment  against 
him  was  alleged  to  have  been  recovered  arose  upon  an  alleged 
contract. 

II.  That  when  the  action  was  commenced^  this  defendant 
was  a  nonresident  of  the  state  of  Galiforoia  and  a  resident  of 
Illinois. 

III.  That  he  never  appeared  in  that  action  and  never  was 
personally  served  in  the  state  of  Calif  omia^  or  elsewhere^  with 
summons  therein. 

lY.  That  no  order  for  publication  of  the  summons  in  that 
action  was  ever  made  [or  state  other  facts  showing  failure  to 
obtain  jurisdiction]. 

f  8448.  The  same  — fraud  in  obtaining  Judgment. 

Form  No.  792. 

[Title.] 
The  defendant  answers  to  the  complaint^  and  alleges: 
I.  That  after  the  commencement  of  the  action  mentioned  in 
the  complaint^  the  said  plaintiff  came  to  this  defendant^  and 
with  intent  to  deceive  him  and  prevent  him  from  defending  it, 
falsely  and  fraudulently  represented  [here  state  the  false  repre- 
sentations, detailing  the  fraud  fully  and  explicitly]. 

\  3448.  Fraud.  In  an  action  on  a  foreign  judgment,  mat- 
ters of  defense  alleging  fraud  in  the  obtaining  of  that  judgment, 
even  if  conceded  to  be  frivolous,  can  not  be  held  irrelevant,  so 
as  to  be  stricken  out.'^  A  plea  of  fraud  in  obtaining  a  judgment 
sued  upon  can  not  be  demurred  to  generally,  because  not  show- 
ing the  particulars  of  the  fraud  set  up.  Going  to  a  matter  of 
form,  the  demurrer  should  be  special.'* 

Flske  V.  Anderson,  12  Abb.  Pr.  8;  Force  v.  Gower,  29  How.  Pr. 
294.  It  is  not  enough  merely  to  aUege  that  his  domicile  was  else- 
where.   Shumway  v.  Stillman.  4  Ck)w.  294. 

siFassnacht  v.  Stehn,  5  Abb.  Pr.  (N.  S.)  398.  The  prevailing 
doctrine  is,  that  a  plea  of  fraud  is  not  admissible  in  actions  on 
Judgments  of  sister  states,  where  there  was  jurisdiction  of  the 
person  and  subject-matter,  unless  it  can  be  set  up  in  the  courts  of 
the  state  rendering  the  judgment.  Ambler  v.  Whipple,  ld9  lU.  811; 
32  Am.  St.  Rep.  202,  and  note. 

S3  Christmas  v.  Russell,  5  Wall.  290. 
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f  d4M.  Denial  of  ree^pt. 

Form  No,  793. 

[Title.] 
The  defendant  anawerB  to  the  eomplaini: 
That  he  has  not  receiTed  the  moneiy  mentioned  in  the  aaid 
complaint^  nor  any  part  thereof. 

I  3445.  The  same  —  accounting  and  payment. 

Form  No.  794, 

[Title.] 
The  defendant  answeva  to  the  complaint^  and  allq^: 

I.  That  on  the   day  of   ,  18..,  at 

y  he  accounted  with  and  paid  over  to  the  plain- 
tiff all  money  receiyed  by  him  up  to  that  day,  as  such  agent  of 
the  plaintiff. 

f  3446.  Diacharge  in  bankruptcy.  In  an  action  of  assump- 
sit, for  money  had  and  received,  the  defendant  pleaded  a  di»> 
charge  in  bankruptcy.  The  plaintiff  replied  that,  in  the  pro- 
ceedings of  the  defendant  in  obtaining  his  discharge,  the 
defendant  was  guilty  of  fraud,  and  of  the  willful  concealment 
of  his  properiy  and  rights  of  property.  The  defendant  w- 
joined,  traversing  the  fraud  and  the  willful  concealment,  and 
concluding  to  the  country:  it  was  held,  on  demurrer,  that  the 
rejoinder  was  bad;  that  the  replication  was  bad  also,  in  attempt- 
ing to  put  in  issue  several  distinct  matters^  and  that  the  plea 
was  good,  notwithstanding  that  it  contained  no  specific  aver- 
ments that  the  debt  was  one  provable  und^  the  bankruptcy,  or 
that  the  defendant  had  received  a  certificate  of  discharge^,  or 
that  notice  of  a  hearing  was  given  to  the  creditc»a  before  the 
discharge  was  granted.^ 

I  3447.  General  denial  —  insufficient  denials.     An    allegation 
in  the  complaint  that  the  defendants  sold  plaintifPa  fwopeity 

1  Weld  V.  Locke,  18  N.  H.  141. 
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for  a  certain  sum^  and  that  they  ^^  have  had  the  uae  of  and  in- 
terest upon  Bald  money  since  it  was  received  by  the  defend- 
ants for  the  plaintiff's  use/'  is  sufficiently  controyerted  by  a 
denial  in  defendants'  answer' that  they  sold  the  plaintiff's  prop- 
erty, or  that  they  received  therefor  any  money  whatever  to 
the  plaintiff's  use.^  If  the  complaint  avers  that  the  defendant 
is  indebted  to  the  plaintiff  in  the  sum  of  three  thousand  dollars 
gold  coin,  for  so  much  money  received  by  defendant  for  plain- 
tiff's use,  and  the  answer  denies  that  the  defendant  received 
three  thousand  dollars  in  gold  coin  for  plaintiff's  use,  it  is  only 
a  denial  of  its  receipt  in  gold  coin,  and  does  not  raise  an  issua' 

I  8448.  For  mon«y  lent  —  denial  of  loan. 

Form  No.  T95- 

[TiTLB.] 
The  defendant  answers  to  the  complaint: 
That  the  plaintiff  did  not  lend  him  the  money  mentioned  in 
the  complaint,  nor  any  part  thereof. 

I  8449.  For  moiLey  paid  —  denial  of  request  by  defendant. 

Form  No.  Tpd. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  he  never  requested  the  plaintiff  to  pay  any  money 
to  A.  B. 

II.  That  he  never  promised  to  pay  any  money  to  the  plain- 
tiff, on  account  of  any  money  paid  to  the  said  A.  B.,  or  at  all. 

%  84&0.  ABslgnment  of  claim.  To  an  action  for  money  due, 
a  plea  on  equitable  grounds  that  plaintiff  assigned  the  debt 
to  D.,  who  notified  defendant  that  assignment  is  still  in  force; 
that  defendant  is  still  liable  to  pay  D.;  that  the  action  is  not 
brought  for  the  benefit  nor  with  the  consent  of  D.;  that  if  the 
plaintiff  recovered,  the  defendant  would  still  be  obliged  to  pay 
D.,  is  good.^    In  an  action  to  recover  money  alleged  to  be  due 

3  Robinson  v.  Com  Exchange  Ins.  Co.,  1  Abb.  Pr.  (N.  S.)  18<^. 
sLefflngweU  v.  Grlfflng,  31  Cal.  231;  see  |  3174,  ante.    Where, 

in  his  complaint,  the  plaintiff  alleges  indebtedness  as  a  subetantiye 
fact,  Instead  of  averring  the  facts  out  of  which  the  Indebtedness 
grew,  as  a  ccmdusion,  the  defendant  may  treat  it  as  an  alleged 
fact,  and  so  deny  it  in  his  answer.  McLaughlin  y.  Wheeler,  1  &k 
Dak.  497;  and  see  Qulnn  v.  Lloyd,  41  N.  Y.  349;  I  017,  anU. 

4  Jeffs  V.  Day,  L.  R.,  1  Q«  B.  372. 
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§§  S461-8458  FORlts  OF  AirewEBS.  T06 

itom  tiie  defendaat  to  the  plaintiff,  a  defense  allying  that  s 
jthird  person  had  given  defendant  notice  that  he  was  owner  of 
'such  moneys  and  of  any  cause  of  action  therefor,  and  demands 
payment  to  himself  by  virtue  of  an  assignment  from  the  plain- 
tiff^ is  irrelevant.^ 

I  8451.  Failure  of  oonaidasmtioKu  A  county  warrant  drawn 
by  the  auditor,  directing  the  iTeo^urer  to  pay  H.  E.  Co.  nine 
hundred  and  sixty-five  dollaiB  for  services  as  county  printer, 
was  for  a  valuable  consideoratiim  indorsed  by  H.  E.  Co.  to  F., 
and  -by  F.  transferred  to  plaintiS  for  nine  hundred  and  sixty- 
five  dollars,  paid  by  the  latter.  The  warrant  was  in  fact  illegal 
and  valueless^  and  payinent  being  for  this  reason  refused  by  Uie 
treasurer,  plaintiff  instituted  the  present  action  against  H.  E. 
Co.  and  F.  to  recover  back  the  amount  paid  by  him,  setting  up 
in  the  complaint  the  foregoing  facts,  and  the  defendants,  at  the 
tinle  of  theit  transfers,  represented  that  the  warrant  was  valid 
and  would  be  paid  on  presentation.  It  was  held  on  demurrer 
that  the  complaint  stated  a  cause  of  action,  and  that  on  the  facta 
alleged  plaintiff  was  entitled  to  recover  from  defendants  the 
money  which  he  had  paid  for  the  warrant.* 

I  8452.  General  denial.  A  general  averment  that  defend- 
ant does  not  owe  the  money  sued  for,  nor  any  part  thereof,  is 
not  sufScient.^ 

I  8453.  Sufficient  t>lea.  Where  an  attorney  claims  a  sum  of 
money  paid  for  another,  to  procure  the  passage  of  an  act  of  the 
legislature,  and  alleges  that  the  expenditure  was  made  in  good 
faith,  was  necessary,  and  was  authorized  by  his  principal,  a 
reply  that  the  expenditure  was  unlawful  and  corrupt,  and  was 
used  and  squandered  to  corrupt  the  legislature,  and  to  exert 
upon  it  a  secret,  undue,  and  personal  influence  by  lobbying; 
that  the  same  was  not  necessary,  that  the  act  was  honestly 
passed,  and  was  not  secured  by  corrupt  means,  is  not  de- 
murrable.* 

s  Carpenter  v.  Bell»  10  Abb.  Pr.  268. 

a  KeUer  y.  Hicks,  22  Oal.  457;  83  Am.  Dec.  7& 

7  Sappington  v.  Jeffries,  15  Mo.  828;  see  |  817% 

8  Judali  V,  Vinceimes  University,  28  IncL  278^ 


CHAPTEB  X. 

AN8WEB6  FOB  USE  AND  OCCUPATION. 

f  8408.  Denial  of  use  and  ocoupatioB. 

Form  No,  798, 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  he  did  not  occupy  the  premises  as  allq;ed|  or  at  all. 

I  9464.  The  same  —  denial  of  hiring. 

Form  No,  7^, 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  he  did  not  hire  said  premises  of  the  plaintiff  as  alleged, 
or  in  any  manner/ or  at  all. 

I  8465.  AdniisBion.  The  plea  of  no  rents  in  arrears  admits 
the  demise  as  laid  in  the  avowry.^  An  omission  to  join  issue 
upon  an  avowry  for  rent  in  arrear,  or  otherwise  to  notice  it  on 
the  record,  is  a  mere  irregularity,  cured  by  the  verdict.* 

I  8468.  The  same  — denial  by  assignee. 

Form  No,  800. 

[Title,] 

The  defendant  answers  to  the  complaint: 

That  said  [lessee]  did  not  hire  the  premises  from  the  defend- 
ant as  alleged;  and  that  no  assignment  of  any  such  lease  was 
made  to  or  accepted  by  the  defendant,  as  alleged;  and  that  the 
defendant  did  not  occupy  the  premises  under  the  alleged  lease, 
or  under  any  lease. 

$  8467.  Effect  of  denial.  This  will  not  admit  evidence  that^ 
before  the  commencement  of  the  action,  he  had  parted  with 
all  interest  in  the  lease  and  assignment.'  The  occupation  un- 
der a  parol  transfer  might  be  sufficient  to  bind  the  defendant^ 

1  Alexander  v.  Harris,  4  Cranch,  299;  affirming  8.  Ol,  1  OtaBch 
O.  G.  243. 
3Dermott  v.  Wallach,  1  Black,  06. 
s  Kifcteltas  v.  Majbee,  1  Code  R.  (N.  8.)  Sea 
4  Carter  v.  Hammett,  12  Barb.  25S. 
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been  exhausted^  is  iiiBTifficient^  unless  it  appears  clearly  from 
the  pleadings  and  the  law  referred  to  that  the  work  was  cov- 
ered by  the  appropriation,  and  not  by  others  contained  in  the 
same  law.' 

I  3457.  Counterclaiins.  When  the  claim  of  plaintiff  and 
counterclaim  of  defendant  both  arise  out  of  the  same  contract, 
defendant  may  introduce  evidence  of  unliquidated  damages 
embraced  in  his  counterclaim,  unless  the  plaintiff  come  to 
the  contract  by  assignment.^  When  an  action  is  based  upon 
a  contract  to  pay  a  stipulated  sum,  and  the  answer  sets  up  a 
counterclaim  for  damages  for  matters  arising  out  of  the  same 
contract,  the  defendant  can  not  on  the  trial  introduce  evi- 
dence of  any  damages  except  those  specially  set  up  in  the 
answer.*^ 

§  3458.  Denial  of  perf  orxnance.  If  the  complaint  is  based 
on  a  written  contract,  by  the  terms  of  which  plaintiff  is  to  do 
ceriiain  things,  and  the  complaint  avers  a  faithful  performance 
on  his  part,  and  the  answer  denies  the  performance,  the  de- 
fendant can  not,  under  this  allegation  and  denial,  introduce 
evidence  of  a  counterclaim.* 

§  3450.  General  denial.  In  an  action  on  a  quantum  tneruit 
not  setting  up  a  specific  contract,  under  a  general  denial,  de- 
fendant may  show  that  the  work  was  unskillfully  done,  or  was 
worth  less  than  the  amount  claimed.'^  On  a  specific  contract 
it  is  otherwise.®  In  an  action  brought  to  recover  for  services 
rendered,  the  defendant,  under  an  answer  which  denies  the 
allegation  in  the  complaint,  and  denies  that  he  is  indebted  to 
the  plaintiff,  is  at  liberty  to  prove  any  circumstances  tending 
to  show  that  he  was  never  indebted  at  all,  or  that  he  owed 
less  than  was  claimed.  He  may,  for  example,  under  such 
denials,  prove  that  he  never  incurred  the  debt,  or  that  the 
services,  either  in  whole  or  in  part,  were  rendered  as  a  gratuity, 

8  Donovan  v.  Mayor  of  New  York,  44  Barb.  180;  S.  O.,  19  Abb.  Pr. 
58. 

4  Stoddard  v.  Treadwell,  26  Cal.  300. 

5  Id. 

6  Stoddard  v.  Treadwell,  26  Gal.  805. 

7  Raymond  v.  Richardson,  4  E.  D.  Smith,  172:  Bellinger  v.  Oalgua 
31  Barb.  534;  Trimble  v.  Stilwell.  4  E.  D.  Smith,  512. 

8  Kendall  v.  Vallejo.  1  Cal.  S71;  Plercy  v.  Sabtn,  10  Id.  22;  70 
Am  Dec.  682. 
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or  that  the  plaintiff  had  himself  fixed  a  less  price  for  them 
than  he  claimed  to  recover,  or  that  they  were  rendered  upon 
the  credit  of  some  other  person  tlian  the  defendant,  etc.  So 
doing  is  not  an  attempt  to  show  an  extinguishment  of  the 
alleged  indebtedness  by  payment,  release,  or  otherwise,  but  to 
show  that* such  indebtedness  never  existed.®  In  a  suit  on  a 
quant7:m  valebant  for  professional  services,  the  rule  requiring 
new  matter  to  be  set  up  does  not  apply.*® 

§  8460.  Salary  of  clerk.  If  a  merchant  employs  one  by  writ^ 
ten  contract  at  a  stated  salary  to  act  as  his  chief  clerk  &nd 
managing  agent  for  a  stated  time,  and  an  action  is  brought  by 
the  clerk  on  the  contract  for  wages,  and  the  answer  sets  up  a 
counterclaim  for  damages  arising  out  of  neglect  of  the  clerk  to 
attend  to  the  business,  the  defendant  has  a  right  on  the  trial 
to  produce  evidence  of  a  loss  of  his  profits  and  diminution  of 
business  caused  by  the  clerk^s  neglect;  ana  to  do  this>  he  may 
ask  a  witness  what  amount  of  additional  business  would  have 
been  done  if  the  clerk  had  attended  to  his  business."  When 
the  plaintiff's  action  arises  out  of  contract,  defendant  may  in- 
troduce evidence  of  any  counterclaim  arising  out  of  contract 
existing  at  the  commencement  of  the  action,  even  though  the 
contracts  are  not  the  same.** 

§  8461.  Seaman's  wages.  In  a  libel  for  wages  the  allegations 
of  hiring,  voyage,  etc.,  should  be  drawn  accurately  and  with 
reasonable  certainty;  otherwise  it  may  be  excepted  to.  The 
most  correct  course  is  to  state  the  facts,  etc.,  in  distinct  articles, 
which  is  the  usual  course  in  admiralty  proceedings."  In  a 
suit  for  wages,  or  for  a  share  in  a  whaling  voyage,  if  the  defense 
sets  up  misconduct,  there  must  be  a  special  allegation  of  the 

•  8chermerhom  v.  Van  Allen,  18  Barb.  29.  Where  the  plaintiff, 
In  an  action  to  recover  for  labor  and  services,  pleads  the  common 
count,  a  denial  in  the  answer  that  defendant  "owes  the  plaintiff 
the  sum  of  (amount  sued  for)  or  any  sum  whatsoever  on  account 
or  otherwise,"  is  merely  a  denial  of  a  legal  conclusion,  and  is  in- 
sntflcient  under  Code  practice.  Gale  v.  James,  11  Col.  540;  and  see 
§  3175,  ante. 

10  Bridges  v.  Paige,  13  Cal.  640.  As  to  what  may  be  proved 
under  a  general  denial  in  an  action  for  services,  worK,  and  labor, 
see  Schermerhom  v.  Van  Allen,  18  Barb.  29. 

n  Stoddard  v.  Treadwell,  26  Cal.  300. 

12  Id. 

18  Ome  V.  Townsend,  4  Mason,  541. 
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facts,  with  due  certainty  of  time,  place  and  other  circumstances^ 
otherwise  the  court  will  reject  it.  Loose  allegations  of  general 
misconduct  are  insufficient.^^  Where  a  new  clause  in  the  ship- 
ping articles  is  relied  upon  to  repeal  a  claim  for  vrages,  it  must 
be  pleaded.  ^^  Where,  in  answer  to  a  libel  for  wages,  the 
claimants  set  up  a  discharge  of  the  libellant  in  a  foreign  port 
by  order  of  the  consul,  it  is  incumbent  on  them  to  set  forth 
in  their  answer  a  state  of  facts  justifying  the  discharge  relied 
on,  and  to  support  the  all^ations  by  adequate  proof.^*  An 
answer  averring  in  general  terms  that  a  vessel  was  supplied 
with  a  medicine  chest  according  to  law  is  not  of  itself  sufficient 
evidence  to  discharge  a  master  from  Ms  liability  for  a  physi- 
cian's bill  for  attendance  upon  a  sick  seaman.^''  Where  a  libel 
claims  extra  wages,  in  satisfaction  of  a  short  allowance  of  pro- 
visions, under  section  9  of  the  act  of  July  20,  1790,^*  the  an- 
swer must  set  forth  precisely  whether  the  vessel  shipped  the 
quantity  and  quality  of  provisions  required  by  the  statute,  or 
an  exception  will  lie  for  insufficiency.*^ 

§  d462.  Violation  of  contract.  Suit  for  services  as  agent  of 
defendant  under  a  contract.  Defendant  in  answer  sets  up  a 
violation  of  the  contract  on  the  part  of  the  plaintiff,  and  also 
certain  other  matter  amounting  to  a  tort  on  his  part,  as  con- 
spiracy to  have  the  property  of  defendant  sold  and  bought  in 
by  him,  circulating  false  reports  that  defendant  was  bankrupt^ 
its  affairs  a  swindle,  etc.;  it  was  held  that  this  latter  portion  of 
the  answer  was  properly  stricken  out,  on  motion  of  plaintiff.*^ 

14  Id.;  Macomber  v.  Thompson,  1  Sumn.  384;  Hart  v.  The  "Otla," 
Crabbe,  52. 
»  Heart  v.  Rogers,  1  Sprague,  666;  7  L.  R.   (N.  S.)  4& 
i«  The  "  Atlantic/'  Abb.  Adm.  451. 
i"?  Freeman  v.  Baker,  Blatchf .  &  H.  372. 
ifi  See  U.  S.  K.  S.  at  Large,  S  4668. 
» The  "  Elizabeth  Frith,"  Blatchf.  &  H.  105. 
so  Bates  v.  Sierra  Nevada  Lake  Water  &  Mining  Ck>.,  18  €U.  171« 
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ANaWXB  FOB  SBBYIOBB,  WOBK,  AND  LABOB. 

I  8454.  Aceonnting  ai^d  payment. 

Form  No,  797. 

[TiTLB.] 
The  defendant  answers  to  the  complaint: 
1.  For  a  first  defense: 

1.  He  denies  each  and  every  allegation  in  said  complaint, 
except  what  is  hereinafter  admitted. 

II.  The  defendant  admits  that  said  plaintifF  did,  at  the  re- 
quest of  defendant,  enter  into  the  service  of  the  defendant  as 
stated  in  the  complaint^  but  alleges  that  he  did  account  with 

said  plaintiff  on  the day  of ,  18 . . ,  at 

,  and  that  on  the  said  accounting  there  was  found 

due  said  plaintiff  only  the  sum  of dollars. 

2.  For  a  second  defense  defendant  alleges  that  after  said 

accounting  in  the  first  defense  alleged,  to-wit,  on  the 

day  of ,  18. .,  he  paid  to  the  plaintiff  the  said 

sum  of dollars  so  found  due  upon  said  account- 
ing and  the  plaintiff  received  and  accepted  the  same  in  full 
satisfaction  of  his  said  clainL^ 

%  3455.  Oontraetor'8  sarvices.  When  the  defendants  em- 
ployed the  plaintiff  to  superintend  the  erection  of  a  building, 
of  which  he  was  one  of  the  contractors,  they  can  not  plead 
that  it  is  against  public  policy  that  he  should  occupy  two  posi- 
tions, of  which  the  interests  were  in  conflict,  in  defense  of  an 
action  brought  by  him  for  services  as  superintendent.* 

S  8456.  Corporation  work.  In  an  action  against  a  municipal 
corporation  for  work  and  labor,  an  answer  setting  up  that  there 
was  an  appropriation  made  by  law  for  such  work,  which  has 

1  For  another  form  of  answer,  see  Rice  v.  0*C9onnor,  10  Abb.  Pr. 
362.  A  plea  merely  of  an  account  stated,  though  It  avers  a  balance, 
and  a  promise  of  plaintiff  to  pay  It,  Is  bad,  for  it  is  a  mere  accord^ 
without  satisfaction.    Bump  v.  Phoenix,  6  Hill,  308. 

2  Shaw  V.  Andrews  &  Hillyer,  9  Gal.  73. 
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i  3468.  The  fame -» WMignee's  awigzuaent  to  third  person. 

Form  No.  8oj. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  before  the  rent  claimed  in  the  complaint  became  due^ 

and  on  or  about  the day  of ,  18. .,  the 

defendant  assigned  all  his  interest  in  said  lease  to  one  C.  D.^ 
who  then  entered  into  possession^  and  so  continued  when  said 
rent  became  due. 

I  3469.  AMlgnment.  One  of  the  Van  Rensselaer  leases  was 
executed  in  1799.  It  did  not  appear  that  rent  was  ever  paid 
under  it,  and  it  was  proved  that  rent  had  not  been  paid  for 
twenty-two  years.  It  was  held  that  as  the  so-called  lease  was 
in  fee,  it  was  an  assignment,  and  did  not  create  the  relation  of 
landlord  and  tenant,  and  that  the  claim  against  the  grantee 
on  his  covenant  was  barred.* 

ft  8470.  The  same  —  eviction. 

Form  No.  802. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  on  the day  of ,  18. .,  the  plain- 
tiff evicted  him  from  the  premises  mentioned  in  the  complaint^ 
and  has  ever  since  kept  him  out  of  the  possession  thereof  [or 
state  the  facts].* 

%  8471.  Forfeiture.  To  work  a  forfeiture  of  a  lease  for  non- 
payment of  rent,  a  demand  must  be  made  for  the  precise  sum 
due  on  tibe  premises,  or  wherever  the  rent  is  payable.^ 

ft  8472.  How  averred.  Hie  eviction,  to  constitute  a  bar, 
must  be  averred  to  have  taken  place  before  the  rent  claimed 
fell  due.^  It  must  be  stated  that  the  tenant  was  evicted  or 
expelled  from  the  premises,  and  kept  out  of  possession  until 
after  the  rent  became  due.* 

BLyon  V.  Chase,  51  Barb.  18;  see  Ouger  v.  McGlaughry,  id. 
642;  Van  Rensselaer  v.  Barrlnger,  S9  N.  T.  9;  HoefcMrd  v.  Ballard, 
89  id.  147;  see,  also,  McLeran  v.  Benton,  43  Cal.  468. 

«  See  Vemam  v.  Smith,  15  N.  Y.  833;  also  New  York  Code  Oom- 
missioners'  Book  of  Forms. 

T  Gage  V.  Bates,  40  Cal.  384;  O'Connor  v.  Kelly,  41  Id.  452. 

SMcCarty  v.  Hudsons,  24  Wend.  291. 

•  Vemam  v.  Smith,  15  N.  Y.  327.  Constructive  eviction,  relieve 
Ing  tennnt  from  payment  of  rent.  See  Skaggs  v.  Bmerson,  50  GaL 
8;  FiUebrown  v.  Hoar,  124  Mass.  580. 


713  JlNSWBbs  fok  use  and  occupation.     §§  3473,  3474 

• 

I  8478.  InBiifELciexxt  defense.  In  an  action  for  rent  the  com- 
plaint alleged  that  the  letting  was  by  an  agreement  in  writing 
(not  stated  to  be  under  seal),  by  which  the  plaintiff  leased  the 
premises,  and  the  defendant  agreed  to  pay  the  rent;  but  it 
did  not  allege  that  the  defendant  took  possession.  The  an- 
swer set  up  two  defenses:  1.  That  although  the  plaintiff,  at  the 
time  of  making  the  lease,  represented  that  he  was  the  owner 
of  the  premises,  and  entitled  to  lease  them,  he  was  not,  but 
that  the  premises  were  owned  by  third  parties,  "  to  whom  the 
defendant  was  liable  for  the  use  and  occupation  thereof,^'  and 
that  no  estate  or  interest  vested  in  the  defendant  by  the  lease; 
2.  That  the  lease  contained  an  agreement  for  quiet  enjoyment; 
that  shortly  after  defendant  entered  into  possession,  one  W. 
brought  an  action  of  ejectment  against  him,  and  after  defense 
recovered  judgment  against  him  for  the  possession,  with  costs; 
that  W.  made  claim  on  the  defendant  for  mesne  profits  in  a 
sum  equal  to  the  rent  claimed  by  the  plaintiff,  and  defendant 
demanded  judgment  against  the  plaintiff  for  his  damages  by 
failure  of  the  plaintiff^s  title.  It  was  held,  on  demurrer  to 
the  answer,  that  since  the  defendant  had  voluntarily  shown 
the  fact  of  occupation,  which  the  plaintiff  had  omitted  to 
state,  the  rule  precluding  the  tenant  from  denying  his  landlord's 
title,  in  an  action  for  use  and  occupation,  must  be  held  to 
apply,  and  that  the  first  defense  was  insufficient.  If  there  was 
any  other  party  who  had  an  apparent  claim  for  the  use  of  the 
premises,  the  defendant  should  have  sought  a  remedy  by  inter- 
pleader. That  the  second  defense  was  insufficient,  it  showing 
no  eviction.*^ 

f  8474.  Most  be  specially  set  up.  New  matter  in  defense, 
such  as  an  eviction,  must  be  specially  pleaded.*^  In  an  action 
for  rent  the  defendant  pleaded  that  the  plaintiff,  during  the 
term,  leased  to  another  person  and  excluded  the  defendant 
from  a  part  of  the  premises,  in  the  use  of  which  by  the  second 
lessee  large  quantities  of  water,  etc.,  were,  discharged  on  the 
defendant's  part,  and  so  damaged  their  goods  that  they  were 
forced  to  quit  the  premises;  and  they  claimed  damages  therefor 
in  the  action;  it  was  held  that  the  averments  in  the  plea  con- 
stitute eviction,  and  were  not  set-off.** 

10  Vemam  v.  Smith,  16  N.  Y.  327. 

II  Coles  V.  Soulsbyp  21  Oal.  47;  ovemiUng  McLarren  v.  Spaldinir» 
2  id.  410;  56  Am.  Dec.  348.  where  it  was  held  that  defendant  might 
prove  nn  eviction  under  a  nlpa  siib«»*apt»ally  of  nil  debet" 

la  Dunwoody  v.  Raynor,  52  Penn.  St.  2d2, 
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I  8475.  The  uam»  -»  surrender. 

Form  No,  803. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  on  the day  of ,  18. .,  he  sur- 
rendered to  the  plaintiff  the  premises  mentioned  in  the  ocMa- 
plaint,  and  the  plaintiff  accepted  the  same. 

f  3476.  The  eame  —  a  defense  to  one  InstallmMit. 

Form  No,  804, 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  to  the  last  installment  mentioned  in  the  complaint  the 
defendant  alleges  that  after  the  alleged  lease  was  made  [or  after 
the  alleged  letting]^  and  before  said  installment  became  due, 
the  plaintiff  evicted  him  from  the  premises,  and  has  ever  since 
kept  him  out  of  the  possession  thereof. 


CHAPTER  XI. 

AKSWSRS  UPON  WBITTEN  IKSTBIJMENTS  FOB  THE  PATKBNT  OF 

MONEY    ONLY. 

$  8477.  Bills  of  exchange  —  denial  of  acceptance. 

Form  No.  805. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  denies  that  he 
accepted  the  bill  mentioned  therein.^ 

I  8478.  The  same  — that  acceptance  was  unauthorised. 

Form  No,  806, 

[Title.] 
The  defendant  answers  to  the  complaint^  and  alleges: 
That  the  said  bill  was  made  without  the  authority  or  cons^t 
of  these  defendants,  and  out  of  the  course  of  their  r^:ular 
business,  and  without  consideration  to  them,  accepted  in  their 
name  by  one  A.  B.,  fraudulently  pretending  to  act  under  their 
authority,  but  who  in  fact  had  no  authority  to  accept  the  same. 

1  See  generally,  as  to  negotiable  paper,  bonds,  bills  of  exchang«; 
promissory  notes,  etc^  ▼<^  1>  and  GaL  dvll  Code,  %%  8087'^164. 
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I  3470.  The  same  —  denial  of  preeentment. 

Form  No.  Soy, 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
That  the  bill  mentioned  therein  was  never  presented  to  A. 
B.,  as  alleged,  or  at  all. 

I  3480.  Presentment  —  time — place.  The  holder  of  a  check 
did  not  present  it  for  payment  until  twenty-five  days  after  it 
was  drawn,  the  drawer  having  failed  meantime.  The  deposit 
with  the  drawee  was  made  in  funds  which  had  become  depre- 
ciated, but  which  did  not  appear  to  have  been  so  at  the  time 
of  the  deposit.  In  a  suit  on  the  check  as  a  bill  of  exchange, 
it  was  held  that  the  drawer  was  discharged.^  Plaintiff  took 
from  her  debtor's  agent  the  agent's  check  for  the  amount  of 
the  debt,  and  did  not  present  it  for  payment  for  four  weeks. 
When  presented  it  was  dishonored,  but  there  was  a  reasonable 
chance,  though  not  a  certainty,  that  it  would  have  been  paid 
if  presented  at  once.  The  debtor,  a  week  after  the  check  was 
made,  paid  his  agent  part  of  the  amount,  the  rest  being  in 
the  agent's  hands  already.  The  agent  absconded.  It  was  held 
that  the  debtor  was  discharged.^  The  mere  fact  that  one  in 
a  regular  course  of  business,  in  good  faith,  and  for  value,  re^ 
ceives  a  check  ten  days  after  it  was  drawn  and  dated,  does  not 
subject  him  to  the  equities  between  the  original  parties  to  the 
88  me.^  The  failure  to  make  presentment  at  the  place  named 
would  not  discharge  a  debt>  but  could  only  be  pleaded  in  de- 
fense as  to  the  question  of  costs  and  damages.^  A  plea  that  a 
bill  of  exchange,  on  which  the  action  Ib  founded,  was  not  drawn 
and  accepted  at  the  place  alleged,  is  bad  on  demurrer.* 

I  3481.  The  same  —  that  acceptance  was  for  accommodation. 

Form  No,  8o8, 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
That  he  accepted  the  bill  mentioned  in  the  complaint  for 
the  accommodation  of  the  plaintiff;  and  that  there  was  never 

3  Willets  V.  Paine,  43  111.  538. 

8  Hopkins  v.  Ware,  L.  R.,  4  Exch.  268. 

4  Ames  V.  Mariam,  08  Mass.  204.    As  to  how  and  when  present- 
ment must  be  made,  see  Gal.  Oiyil  Code,  §  3131. 

B  Montgomery  v.  Tutt,  11  Cal.  307. 
s  Jones  T.  Beaton,  1  McLean,  317. 
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any  value  or  consideration  for  the  acceptance  or  payment  of 
said  bill  by  the  defendant. 

§  3482.  Accommodation  izidoner.  Accommodation  indoraer 
may  set  up  any  defense  available  to  the  maker  J  But  diversion 
of  accommodation  note  from  its  original  purpose  is  no  defense 
in  the  mouth  of  the  maker,  unless  injury  to  him  is  shown.^ 
The  want  of  consideration  for  the  undertaking  of  a  maker,  ac- 
ceptor, or  indorser  of  a  negotiable  instrument  does  not  exonerate 
him  from  liability  thereon  to  an  indorsee  in  good  faith  for  a 
consideration.^ 

I  8488.  Authority,  denial  of.  Where  a  bill  in  equity  alleges 
that  the  defendant  gave  authority  to  A.  to  draw  a  bill  of 
exchange,  the  answer,  to  completely  negative  such  allegation, 
must  deny  the  authority,  and  also  any  subsequent  ratification.^^ 

I  8484.  Check  —  set-off.  The  drawee  of  a  check  certified  as 
**  good  ''can  not  set  off  a  claim  on  the  holder  against  the  amount 
so  transferred.^^ 

I  3485.  Want  of  consideration.  An  answer  in  an  action,  by 
an  indorser  of  a  note,  alleging  that  the  plaintiff  gave  no  value 
for  the  note,  but  took  the  same  as  security  for  an  old  debt^  and 
showing  that  the  plaintiff's  indorser  is  indebted  to  the  defend- 
ant, sets  up  no  defense,  and  no  evidence  can  be  admitted  under 
it.  It  is  necessary  to  show  that  the  indorser  was  so  indebted 
at  the  time  of  the  transfer  to  the  plaintiff,  as  the  latter  takes 
the  note  free  from  subsequent  equities.^^  But  partial  failure 
of  consideration  can  not  be  alleged  in  bar.^'  The  defense  of 
want  of  consideration  is  personal  between  the  parties  to  the 
original  transaction.  It  can  not  be  set  up  against  an  inde- 
pendent liability  of  maker  or  indorser  of  negotiable  paper  given 

T  Sawyer  v.  Ohambers,  44  Barb.  42;  Gal.  Civil  Code,  i  3120. 
8  Corbltt  V.  Miller,  4a  Barb.  306. 
•  Cal.  Civil  Code,  f  3122;  see,  also,  Id.,  (§  3123,  3124. 
10  Clarke's  Ex'rs  v.  Van  Belmsdyke,  9  Cranch,  153. 

II  Brown  v.  Leckle,  43  111.  497;  Blckford  v.  First  Nat  Bank  of 
Chicago,  42  id.  238;  89  Am.  Dec.  436;  Bounds  v.  Smith,  42  Ul.  245l 

12  ElweU  V.  Dodgey  33  Barb.  336.  For  form  of  answer  in  such  a 
case^  see  Rodman  v.  Mnnson,  13  id.  64;  Dubois  v.  Baker,  40  id.  666: 
Nichols  V.  Smith,  42  id.  381. 

IS  Lewis  V.  McMiUan,  41  Bartx  420. 
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in  payment.^^  If  a  person  delivers  to  his  agent  a  promissory 
note^  with  the  place  for  the  name  of  the  payee  left  blanks  with 
directions  to  insert  therein  the  name  of  a  bank^  and  have  the 
note  discounted  at  the  bank^  and  with  the  proceeds  pay  another 
note  on  which  the  principal  is  indebted^  and  the  agent  fills  the 
blank  with  the  name  of  the  holder  of  such  other  note,  and  de- 
livers it  to  him  in  payment  of  the  other  note,  the  agent  violates 
his  authority,  and  the  note  is  without  consideration  and  void  in 
the  hands  of  the  payee.** 

I  3486.  The  same— denial  of  acceptance,  preeentmenty  and 
protest. 

Form  No.  Bog. 

[Title.] 

The  defendant  answers  to  the  complaint^  and  alleges: 
That  the  bill  of  exchange  mentioned  in  the  complaint  was 
not  presented  for  acceptance  nor  accepted,  as  alleged,  or  at  all, 
and  that  it  was  not  presented  for  payment,  nor  was  it  protested 
for  nonpayment. 

« 

I  3487.  The  same  —  controTertlng  excuse  for  nonpresentment. 

Form  No.  8jo, 

[Title.] 

The  defendant  answers  to  the  complaint,  and  denies: 
That  any  search  was  made  when  the  said  bill  of  exchange 
became  due,  to  discover  the  residence  and  person  of  the  said 

,  at   ,  or  elsewhere,  or  at  all,  in 

order  that  the  said  bill  might  be  presented  to  the  said 

for  payment. 

S  3488.  Unreasonable  delay.  When  an  unreasonable  delay 
in  the  presentment  of  a  check  is  meant  to  be  relied  on  as  a 
defense  in  an  action  against  the  drawer,  such  delay  should  be 
so  averred  as  to  raise  a  distinct  issue  in  the  answer.**  By  the 
California  Civil  Code  checks  are  declared  to  be  bills  of  ex- 
change, and  subject  to  all  its  provisions  concerning  them,  ex- 
cept that  the  drawer  and  indorser  are  exonerated  by  delay  in 
presentment  only  to  the  extent  of  the  injury  which  they  suffer 

14  Gillespie  v.  Torrance,  25  N.  Y.  806;  82  Am.  Dec.  365;  Delano  v. 
RawBon,  10  Bosw.  286;  see,  also,  Agawam  Bank  v.  Egerton,  Id. 
669;  see  Gal.  Civil  Code,  §  8122. 

IB  Beeman  v.  Lorett,  46  Cal.  387. 

le  Harbeck  v.  Craft,  4  Duer,  122. 
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thereby;  and  an  indorsee  after  its  apparent  maturity,  but  with- 
out actual  notice  of  its  dishonor,  acquires  a  title  equal  to  that  of 
an  indorsee  before  such  period." 

S  3480.  The  same  —  payment  before  izidoTsemesit. 

Form  No,  8ii\ 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  after  the  bill  mentioned  in  the  complaint  was  due, 

to-wit,  on  or  after  the day  of  ,  18. . 

[date  of  maturity],  and  while  said  [drawer]  was  the  hold^ 
thereof,  and  before  this  action,  the  defendant  satisfied  and 
discharged  the  principal  and  interest  [and  damages]  due  on 
said  bill,  by  payment  to  the  said  [drawer]. 

II.  That  said  [drawer]  indorsed  said  bill  to  the  plaintiff  after 
said  payment  and  after  the  maturity  thereof.^^ 

%  3490.  Promissory  note  —  denial  of  note.  10 

Form  No,  812. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  denies  that  he 
made,  executed,  or  delivered  the  note  mentioned  [or  set  forth] 
therein. 

§  3401.  Bona  fide  holder.  The  purchaser  of  a  promissory 
note  from  the  payee  before  it  is  due  but  after  the  payee  has 
executed  to  the  maker  a  release  of  the  same^  without  knowledge 
of  such  release,  is  a  bona  fide  holder,  although  he  purchases  for 
less  than  the  face  of  the  note  and  as  a  speculation,  and  although 
by  the  exercise  of  a  little  diligence  he  might  have  ascertained 
that  the  release  had  been  given.^  Where  a  promissory  note  is 
made  for  the  accommodation  of  the  payee,  but  without  reetrie- 
tion  as  to  its  use,  an  indorser  taking  it  in  good  faith  as  collateral 
security  for  an  antecedent  debt  for  the  payee  and  indorser,  with- 

iTCaL  Civil  Code.  $$  3254,  3255. 

IS  See,  as  to  conseqnences  of  omitting  to  set  up  an  availaljle  de- 
fense of  part  payment,  Binck  v.  Wood.  43  Barb.  815.  As  to  def^isp 
of  Incautious  payment  of  stolen  overdue  note  bein^  available,  see 
Cothran  v.  Collins,  20  How.  Pr.  113.  So  also  as  to  the  defem^ 
that  holder  of  note  has  received  moneys  applicable  to  its  payment 
Burrall  v.  Jones,  7  Bosw.  404. 

10  See,  as  to  insufficient  denial  of  making  of  note»  Wydcoff  v. 
Johnson,  2  S.  Dak.  01. 

90  Schoen  v.  Houghton,  50  Cal.  62& 
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out  other  consideration,  is  &  holder  for  valne,  and  may  recover 
thereon  against  the  maker.^ 

I  3498.  Bankruptcy.  If  the  defendant  plead  the  bankruptcy 
of  the  indorser  in  bar,  a  replication  stating  that  the  note  was 
given  to  the  indoner  in  trust  for  the  plaintiff  is  good,  and  is 
not  a  departure  from  a  declaration  which  alleges  the  note  to 
be  for  value  received.**  The  answer  to  a  suit  on  a  note  set  up 
defendant's  discharge  in  insolvency.^  It  was  held  that  under 
section  59  of  the  Practice  Act^  it  was  sufficient  to  allege  in  the 
answer  that  a  judgment  had  been  duly  rendered,  discharging 
defendant  from  the  demand  sued  on;  and  that  whether  the 
demand  was  sufficiently  described  in  defendant's  schedule  was 
matter  of  evidence  to  be  determined  at  the  trial  by  inspection 
of  the  record.** 

I  8403.  Oollateral  contract.  A  contract  made  at  the  time  of 
the  execution  and  delivery  of  a  promissory  note,  and  which 
clearly  refers  to  it>  may  be  read  in  connection  with  the  note  as 
though  it  were  incorporated  into  it;  and  in  an  action  on  the 
note  by  the  payee  the  maker  may  prove  that  plaintiff  has  vio- 
lated the  contract;  but  the  contract  must  be  pleaded.^ 

I  8404.  Composition.  Where,  to  an  action  upon  a  promissory 
note^  an  agreement  of  composition  between  the  debtor  and  his 
crediton,  including  the  plaintiff,  is  relied  upon  as  a  defense, 
such  agreement  must  be  specially  pleaded,  and  can  not  be  con- 
sidered under  a  plea  of  accord  and  satisfaction  by  the  giving  of 
new  notes.*^  In  an  action  against  the  maker  of  a  promissory 
note,  he  answered  that  the  plaintiff,  with  other  creditors,  signed 
a  composition  deed,  agreeing  to  exchange  the  notes  they  had 
against  the  defendant  for  other  extended  notes  to  be  drawn  by 
him;  and  it  appeared  on  the  trial  that  the  defendant  called  on 
the  plaintiff  and  offered  him  the  new  notes  which  the  agree- 
ment provided  for,  but  the  plaintiff  refused  to  receive  them; 
but  that  he  had  not  the  new  notes  drawn  at  the  time  of  the 
offer;  to  complete  such  defense,  the  party  must  plead  and 

21  Grocers'  Bank  y.  Penfleld,  09  N.  Y.  002;  25  Am.  Rep.  2B1. 

22  Wilson  y.  Oodman's  Ex'rs,  8  Granch,  196. 
«  Cal.  CJode  Civ.  Pro.,  §  466. 

2*  Hansoom  v.  Tower,  17  Cal.  618. 

2S  Goodwin  y.  Nickerson,  61  Cal.  106. 

20  Smith  y.  Owens,  21  Cal.  11;  see  f  8244,  amU* 
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prove,  not  only  tender  of  the  new  notes,  but  also  aver  a  readi- 
ness at  all  times  to  perform  his  part  of  the  agreement,  and 
must  bring  the  new  notes  thus  tendered  into  court  on  the  triaL^ 

§  3495.  Oondusion  of  law.  In  an  action  on  a  promissory 
note,  where  the  complaint  contains  a  copy  of  the  same,  a  denial 
of  indebtedness  is  no  denial  at  all.^  A  deaiial  that  the  plain- 
tiff is  ^^ owner  and  holder^'  of  a  note  is  a  denial  of  a  con- 
clusion of  law;  and  an  answer  admitting  the  other  facts,  bui 
denying  this,  raises  no  material  issue.^  So  of  an  averment 
that  the  note  in  suit  ^^  was  obtained  from  the  said  defendant  by 
fraud,  and  is  without  consideration  and  void.''^ 

I  3496.  Counterclaim  —  set-oit.  It  is  enough  if  the  answer 
states  a  cause  of  action  against  the  plaintiff  and  in  favor  of 
the  defendant,,  arising  out  of  contract  or  transaction  set  forth 
in  the  complaint,  as  the  foundation  of  the  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action.**  In  an  action  on  a 
promissory  note,  by  the  payee,  against  one  of  two  joint  and 
several  obligors,  the  defendant  pleaded  a  demand,  as  a  counter- 
claim, for  damages  for  the  unskillful  construction  of  a  mill  by 
the  plaintiff  for  the  defendant,  his  co-obligor,  and  T.,  for  the 
construction  of  which  the  note  in  suit  was  given  in  part  pay- 
ment; it  was  held  that  said  counterclaim  being  for  unliqui- 
dated damages,  and  in  part  a  demand  in  favor  of  a  stranger  to 
the  note  and  suit^  it  was  unavailable  as  a  defense  to  the  action." 
But  where  the  claim  of  the  defendant  arose  out  of  the  same 
contract  or  transaction  which  is  the  subject  of  plaintiff's  claim, 

27  Warburg  v.  Wilcox,  7  Abb.  Pr.  336. 

28  Kinney  v.  Osborne,  14  Cal.  112;  Sneed.v.  Wlflter,  8  Wheat  60a 
28  Poorman  v.  Mills,  35  Gal.  118;  05  Am.  Dec.  90;  Wedderspoon 

V.  Rogers,  32  Cal.  560;  but  see  Oliver  v.  Depew,  14  Iowa,  480; 
McKnight  V.  Hunt,  3  Duer,  616. 

30  McMurray  v.  Gifford,  5  How.  Pr.  14.  So  of  an  averment  that 
'*the  plaintiff  is  not  an  innocent  holder  for  value  of  said  note,** 
and  such  averment  is  insufficient  to  justify  the  admission  of  evi- 
dence as  to  want  of  good  faith  in  the  acquisition  ot  the  nota 
Voorhees  v.  Fisher,  9  Utah,  303. 

81  Allen  V.  Hasklna»  6  Duer,  382;  see  §  3364,  ante;  also,  Wood  v. 
Brush,  72  Cal.  224. 

82  Hock  V.  White,  80  Oal.  299;  89  Am.  Dec  116;  Kln^  t.  Wlfl^ 
48  Cal.  686. 
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it  may  be  considered  in  the  same  action  though  the  damages 
be  unliquidated.^ 

I  3497.  Countwelaim^Mt-oir.  Where  a  negotiable  promia- 
£017  note^  not  yet  due^  is  taken  bona  fide  as  collateral  security 
for  a  pre-existing  debt>  it  is  not  subject  to  any  defense  existing 
at  the  date  of  the  assignment  between  the  parties.^ 

I  3498.  Covenant  that  certain  sum  is  due.  The  assignee  of 
a  promissory  note  who  purchases  it  in  good  faith  before  it 
falls  due,  without  knowledge  that  payments  have  been  made 
on  it,  and  receives  a  covenant  from  the  payee  that  the  sum  he 
pays  for  it  is  due,  can  not  maintain  an  action  on  the  covenant 
if  the  amount  is  not  due,  tor  he  sustains  no  loss,  as  the  payor 
is  liable  to  him  for  the  face  of  the  note.^ 

f  3499.  Delivery.  To  a  complaint  on  a  promissory  note, 
where  plaintiff  alleged  the  making  of  the  note  by  defendant, 
and  delivery  to  plaintiff,  and  the  answer  denied  the  delivery 
to  plaintiff,  it  was  held  that  denial  raised  the  issue  on  the 
making  of  the  note  so  far  as  making  includes  delivery.** 

§  3500.  Denial  of  nonpayment.  A  specific  denial  of  the  alle^ 
gation  in  the  complaint  that  the  note  was  not  paid,  and  the 
answer  stated  that  on,  etc.,  the  note  had  been  paid,  forms  a 
good  issue  between  the  parties.*' 

S8  Oel.  Ck>de  Olv.  Pro.,  $  438;  Stoddard  v.  Treadwell,  26  OaL  805; 
Pattlson  V.  Richards,  22  Barb.  146;  Wheelock  v.  Paciflc  P.  G.  Co., 
51  OaL  226.  In  an  action  on  a  promissory  note,  the  defendant  can 
not  set  up  by  way  of  counterclaim  a  cause  of  action  in  his  favor 
against  the  plaintiff  and  other  persons  arising  out  of  a  partnership 
relation  existing  between  them,  until  an  accounting  has  been  had, 
and  a  balance  struck.  Wood  v.  Brush,  72  Gal.  224.  in  such  action 
a  defendant  may  set  up  a  counterclaim  for  an  indebtedness  upon 
an  account  for  nursery  -stock,  destroyed  by  the  cattle  of  the  plain- 
tiffs, before  the  commencement  of  the  action,  which  the  plaintiffs 
promised  and  agreed  to  pay  to  the  defendant  Poly  v.  Williams, 
101  Gal.  648. 

84  Payne  v.  Bensley,  8  Gal.  260;  68  Am.  Dec.  818;  affirmed  in 
Boblnson  v.  Smith,  14  Gal.  04. 

86  Swall  V.  Clarke,  51  Gal.  227. 

88  Russell  V.  Whipple,  2  Gow.  536;  Sawyer  v.  Warner,  15  Barb. 
280. 

87  Van  Giesen  v.  Van  Oiesen,  12  Barb.  520;  see  Farmers*,  etc., 
Bank  v.  Ghristensen,  51  Gal.  571.  Gomplaint  in  action  on  note  must 
allege  its  nonpayment.  Areata,  etc..  R.  R.  Go.  v.  Murphy,  71  Gal. 
122. 

Vol.  11  —  91 
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I  8501.  JhireM.  A  plea  of  duress  by  the  maker  of  a  note, 
as  agamst  the  assignee^  is  bad^  unless  there  be  an  ayerment  of 
notice  to  the  assignee.^ 

§  3502.  Former  Judgment.  In  an  action  against  an  indorso* 
of  a  promissory  note^  a  former  verdict  and  judgment  in  fa?or 
of  the  defendant)  in  an  action  where  the  note  was  offered  in 
evidence  under  a  count  on  an  account  stated^  is  no  bar.'^  Judg^ 
ment  against  plaintiff,  as  holder  of  a  note  under  one  title,  is 
no  estoppel  to  a  subsequent  suit  upon  it  under  another.^ 

I  3508.  General  imnie^  Where  a  declaration  was  upon  a  joint 
note,  and  the  defendant  pleaded  that  the  note  was  the  separate 
note  of  one  of  the  defendants>  and  was  given  to  and  accepted 
by  the  plaintiff  in  full  satisfaction  of  a  debt,  it  was  held  that 
the  plea  was  bad  upon  special  demurrer,  as  amounting  to  the 
general  issue.^ 

S  3504.  General  deniaL  Suit  was  instituted  on  a  promisscMy 
note  made  by  defendants.  The  complaint,  not  verified,  sets 
out  the  note,  and  avers  assignment  thereof  by  payee  to  plain- 
tiff. The  answer  contained  a  general  denial;  it  was  held  that 
the  answer  does  not  admit  but  denies  the  assignment,  and 
hence  the  plaintiff  must  prove  it,  and  is  not  entitled  to  judg- 
ment  on  the  pleadings.^  That  the  plaintiff  is  not  the  own^ 
and  holder  of  the  note  in  suit  may  be  proved  under  a  general 
denial  of  a  complaint  which  alleges  that  he  is.^  But  a  denial 
that  he  is  the  owner  and  holder  raises  no  material  issue.^  But 
it  is  otherwise  where  no  indorsement  or  delivery  is  averred.* 
A  complaint  to  subject  to  sale  a  contract  for  the  sale  and  pur- 
chase of  land  held  as  collateral  security  for  the  payment  of 
promissory  notes,  where  the  general  denial  is  in  a  paragraph 
of  the  answer,  alleging  that  the  defendant  was  not  a  maker 

ss  McOlintick  v.  Johnson,  1  McLean,  414. 

»  LindeU  v.  Liggett,  1  Mo.  432;  14  Am.  Dec.  20& 

40  Wheeler  v.  Ruckman,  2  Abbw  Pr.  (N.  S.)  18a 

41  Van  Ness  v.  Forrest,  8  Oranch,  80. 

42  Hastings  v.  Dollarhide,  18  Oal.  800. 
4S  Hull  V.  Wheeler,  7  Abbw  411. 

44Wedderapooa  v.  Rogera,  32  Gal.  669;  Poorman  v.  Mills,  85  id. 
118;  05  Am.  Dee.  90;  Butterfield  v.  Macomber,  22  How.  Pr.  150; 
Fleniy  v.  Roget,  5  Sandf .  646. 

4SMcKnight  V.  Hnnt,  8  Duer,  615;  Metropolitan  Bank  v.  Lofd. 
4  id.  680;  a  a,  1  Abb.  Pr.  1B5;  HoU  v.  Wheeler,  7  id.  411. 
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but  merely  an  indorger  of  the  notes,  and  did  not  aasign  the 
contract  for  the  sale  of  the  land  to  the  plaintiff,  either  by  de* 
livery  or  indorsement,  is  demurrable.^ 

S  3505.  Holder  in  good  faith.  A  negotiable  note  taken  after 
maturity  is  taken  subject  to  all  the  equities  between  maker  and 
payee.*^  So  with  a  certificate  of  deposit.*®  An  indorsee  after 
maturity  takes  the  same  interest  that  the  indorser  had,  and  his 
claim  is  subject  to  the  same  defense.^  But  he  takes  it  free 
from  all  equities  subsisting  between  the  maker  and  any  inter- 
mediate holder.^  As  a  general  rule,  a  bona  Ude  holder  of  a 
negotiable  instrument  for  a  valuable  consideration  before  the 
same  is  overdue  or  presumptively  dishonored,  and  taken  with- 
out notice  of  any  facts  which  tend  to  impeach  its  validity  as 
between  antecedent  parties  thereto,  may  recover  thereon,  al- 
*  though  as  between  such  antecedent  parties  the  legal  validity 
of  the  instrument  or  the  title  thereto  may  be  successfully  im- 
peached.^^ A  purchaser  of  a  negotiable  note  before  due,  and 
without  notice  of  pajrment  made  on  it,  can  collect  the  face  of 
the  note  and  interest.*^ 

S  3506.  Information  and  belief.  In  a  suit  brought  by  a  firm 
upon  a  note,  an  answer  which  denies  any  knowledge  sufficient 
to  form  a  belief  as  to  whether  plaintiffs  comprise  the  firm  to 
whose  order  the  note  was  payable  is  erroneously  stricken  out.*^ 

§  3507.  Injurious  diversion  of  note.  An  answer  setting  up 
that  the  note  was  made  as  an  accommodation  note  does  not 
show  a  misappropriation  of  the  note  sufficient  to  constitute  a 
defense,  by  merely  alleging  that  it  was  expected  and  intended 
that  the  plaintiff  should  have  the  proceeds  of  the  note  after  it 
was  negotiated,  and  that  instead  he  had  taken  the  nota    The 

46  Vaughn  v.  Oushlnsr.  23  Ind.  184. 
4T  Vinton  V.  Crowe.  4  Cal.  309. 

48  Coye  V.  Palmer,  16  Cal.  158. 

49  FolBom  V.  Bartlett,  2  Cal.  163. 

00  Hay  ward  v.  Steams.  89  Cal.  58. 

01  Hlmmelmann  v.  Hotaling.  40  Cal.  Ill;  5  Am.  Rep.  600. 

OS  Swall  V.  Clarke,  51  Cal.  227.  Any  defense  good  as  against  the 
original  owner  of  a  nonnegotiable  note  is  good  as  against  the 
transferee  or  assignee.  Stebbins  v.  Gardner,  2  8.  Dak.  127;  Pint 
Nat.  Bank  v.  Larsen,  00  Wis.  206w 

OS  Wales  v.  Chamblin,  19  Ma  60a 
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answer  should  show  a  diversion  of  the  note  injarions  to  the 
defendant.*^ 

§  8508.  Insufficient  denials.  The  complaint  set  out  ihe  note 
in  haec  verba,  and  averred  ^^  that  said  note  had  not  been  paid, 
nor  any  part  thereof,"  etc.;  the  answer  thereto  denied  that 
said  note  had  not  been  paid,  and  further  denied  "  that  there 
is  due  the  plaintiff  on  said  note  any  sum  of  money  or  any- 
thing; "  it  was  held  that  said  denials  were  of  immaterial  aver- 
ments only;  that  said  answer  raised  no  issue^  and  was  sham 
and  irrelevant.*"^  An  answer  by  the  maker  which  admits  the 
making  and  dishonor  of  the  note,  and  notice  of  nonpayment 
given  to  the  indorsers,  and  merely  denies  the  corporate  char- 
acter of  the  plaintiffs,  the  partnership  of  the  indorsers,  and 
plaintiff's  title  to  the  note,  is  insuflBcient.**  Where  the  plead- 
ings are  verified,  and  it  is  alleged  in  the  complaint  that  the 
note  sued  on  was  assigned  to  plaintiff  for  a  valuable  considera- 
tion, the  fact  of  the  assignment  is  not  put  in  issue  by  denying 
that  it  was  in  writing  and  for  a  valuable  consideration."  Where 
the  complaint  contained  two  counts,  each  upon  a  promissory 
note,  an  answer  referring  simply  to  "the  note  mentioned  in 
the  complaint "  was  held  bad  for  uncertainty.^  A  declaration 
in  assumpsit  contained  a  special  count  on  a  due  bill  and  the 
common  counts.  A  special  plea  commenced  thus:  "Now 
comes  the  defendant,  and  defends  the  wrong  and  injury,  etc., 
and  says  that  after  making  and  delivering  said  due  bill  in  said 
plaintiff's  first  count  in  said  declaration  mentioned,  to-wit," 
etc.,  proceeding  to  allege  payment  of  the  bill;  it  was  held  that 
the  plea  did  not  purport  to  answer  the  whole  allegation,  but 
only  the  special  count  on  the  due  bill.*"^ 

§  3509.  Lost  note.  Where,  in  an  action  on  a  lost  note,  a 
verified  complaint  alleges  that  on  a  particular  day  the  note  in 
question  was  made  by  defendant  and  delivered  to  plaintiff,  an 
answer  denying  the  making  and  delivery  of  the  note  on  the 
day  mentioned  is  insufficient.     Such  denial  does  not  reach  the 

M  Corbltt  V.  Miller,  43  Barb.  305. 
M  Hook  V.  White,  36  Oal.  290. 

MThe  People  v.  McCamber.  18  N.   Y.  315;  72  Am.   Dec.  515; 
President,  etc.,  of  the  A^awam  Bank  v.  E^erton,  10  Boew.  009. 
57  Randolph  v.  Harris,  28  Cal.  561;  8T  Am.  Dec.  139. 
M  Kneedler  v.  Sternberg,  10  How.  Pr.  67. 
08  Allen  V.  Breusing,  32  111.  505. 
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snbBtantial  matter  of  the  averment,  and  only  raises  an  imma- 
terial issue  as  to  time.*'*^  Wliere,  in  an  action  on  a  lost  note, 
ilie  complaint,  verified,  alleges  the  loss,  stating  particularly 
the  circumstances  thereof,  an  answer  denying  that  the  note 
was  lost  as  alleged  does  not  put  in  issue  the  fact  of  loss,  which 
is  the  gist  of  the  averment,  but  only  the  circumstances  of  the 
loss,  v»  hich  are  collateral  and  immaterial.^^ 

ii  8510.  Paymeiit,  what  constituteB.  Where  a  note  was  taken 
in  payment  for  another  note,  it  must  be  averred  that  such 
note  was  taken  in  full  satisfaction  and  payment.^  In  suit  on 
a  promissory  note,  an  answer  stating  that  defendant  made  two 
payments,  the  last  of  which  extinguished  the  note,  is  suffi- 
cient.^ One  who  purchases  a  promissory  note  past  due,  but 
which  has  been  paid  before  the  purchase,  takes  it  subject  to 
the  defense  of  payment.^  The  surrender  of  a  note  is  prima 
facie  evidence  of  payment.®^  But  if  surrendered  by  mistake, 
the  maker  is  still  liable  for  the  balance  unpaid.^  So  an  as- 
signment to  the  maker  amounts  to  payment.*'  If  a  promissory 
note  is  assigned  by  the  payee  before  maturity,  payment  to  the 
assignor  is  no  defense  to  an  action  brought  by  the  assignee 
against  the  maker.^  But  it  would  be  a  defense  if  the  payment 
were  made  before  assignment  and  the  assignee  took  with  no- 
tice.^   Arrangement  between  the  indorser  and  the  holder  of 

GOOastro  v.  Wetmore,  16  Cal.  379.  Where  a  complaint  upon  a 
promissory  note  alleged  payments  of  certain  sums  upon  certain 
datec,  and  the  answer  admitted  the  paym^it  of  such  sums,  but 
denied  that  they  were  made  upon  the  dates  alleged  in  the  com- 
plaint, and  averred  other  dates,  such  allegations  and  denials  form 
an  issue  as  to  the  dates  of  the  payments,  and  the  dates  alleged  in 
the  answer  are  not  admitted  by  a  failure  to  deny  them  In  the 
replication.    Anderson  v.  Perkins,  10  Mont  154. 

61  Castro  V.  Wetmore,  16  Cal.  379. 

63  Homas  v.  McGonnell,  3  McLean,  381. 
«3  Joy  V.  Cooley,  19  Mo.  646. 

64  Elgin  V.  Hill,  27  Cal.  372. 

65  Smith  V.  Harper.  5  Cal.  329. 

66  Banks  v.  Marshall,  23  Cal.  223. 

67  Gordon  v.  Wans^,  21  Oal.  77. 

68  Morrill  V.  Morrill,  26  Cal.  286;  Patterson  ▼.  Atherton,  8  McLean, 
147. 

69  Morrill  V.  MorriU,  26  Cal.  288;  see  Cal.  Civil  Code,  |  8164,  and 
Id.,  If  1687-1700. 
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a  note  is  not  pleadable  as  a  payment;^^  nor  can  the  indofser 
set  up  that  the  holder  of  a  note  past  due  has  taken  a  fresh 
obligation  from  the  maker  merely  as  collateral  security  J*  A 
bill  of  sale  made  by  the  payee  of  a  promissory  note  ''of  all 
debts,  notes,  and  accounts  of  whateyer  nature  due  me/'  is  not 
evidenct  of  the  payment  of  the  noteJ^  A  plea  to  a  suit 
brought  by  an  assignee,  that  the  defendant  paid  amount  of 
note  to  assignor  before  he  had.  notice  of  an  assignment^  can 
not  be  sustained  against  assignee.  It  should  aver  that  the  pay- 
ment was  made  before  the  note  was  assigned,  or  before  it  was 
due.^ 

I  8511.  Practioe.  If  judgment  is  rendered  against  A.  upoa 
several  promissory  notes  signed  by  him,  and  one  of  the  notes  is 
also  signed  by  B.  and  C,  who  are  made  parties  defendant^  but 
who  are  not  served  with  process  and  do  not  appear,  B.  and  C. 
may  be  brought  into  court  to  show  cause  why  they  should  not 
be  bound  by  the  judgment  to  the  extent  of  the  note  which  they 
signed,  and  they  may  be  declared  bound  by  it,  A.  having  been 
served,  and  having  permitted  judgment  to  go  against  him  by 
default.^* 

§  3518.  Several  defenses  —  sham  answers.  Where  the  mak- 
ers and  several  indorsers  of  a  note  are  sued  in  one  action,  an 
answer  by  the  makers  will  not  inure  as  an  answer  by  the  in- 
dorser,  nor  will  the  answer  of  one  of  several  indorsers  inure  as 
an  answer  of  the  others.*"^  Defendant  may  deny  that  he  made 
the  note,  and  may  also  aver  that  at  the  time  of  the  alleged 
making  of  the  note  he  was  an  infant;  although  it  was  true  that 
if  he  never  made  the  note  it  is  quite  immaterial  whether  be 
was  an  infant  or  not.*^  He  may  also  set  up  as  a  defense  tbat 
no  consideration  was  ever  given  for  it,  and  as  a  second  defense 
set  forth  the  circumstances  under  which  it  was  executed  and 
came  into  the  plaintiff's  hands.     It  was  held  that  the  first 

70  East  Riv.  Bank  v.  Butterworth,  45  Barb.  476;  but  see  Jones  v. 
Snow,  1  West  Coast  Bep.  465. 

71  Taylor  V.  Allen,  36  Barb.  294;  see  Wright  v.  Storrs,  32  N.  T. 
601. 

7a  MorriU  V.  MorriU,  26  Cal.  288. 

7S  Patterson  v.  Atherton,  3  McLean,  147. 

74  Sneath  v.  Griffin,  48  Cal.  438. 

7B  Alfred  v.  Watkins,  1  Edm.  369. 

76Mott  V.  Burnett,  2  E.  D.  Smith,  50. 
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branch  of  the  answer  must  be  interpreted  by  the  second,  and 
that  so  interpreted  it  was  no  defense.'^  Where  a  complaint,  in 
an  action  on  a  promissory  note,  executed  by  two  defendants, 
averred  that  the  defendants  were  partners^  and  that  the  note 
was  executed  by  them,  and  the  answer  simply  denied  that  the 
defendants  were  partners,  and  did  not  deny  that  they  executed 
the  note,  it  is  the  denial  of  an  immaterial  ayerment^^  Plaintiff 
sued  on  a  note  made  by  defendants  to  his  order,  the  complaint 
not  being  verified,  but  setting  out  the  note.  Defendants  pleaded 
payment.  Plaintiff,  on  affidavits  that  the  plea  was  false  and 
pleaded  in  bad  faith,  moved  to  strike  out  the  answer,  and  for 
judgment.  This  was  granted.  It  was  held  that  the  ruling  of 
the  court  was  right;  that  under  the  fiftieth  section  of  the 
Practice  Act,*^  '^  sham  "  answers  and  defenses  are  such  as  are 
good  in  form  but  false  in  fact,  and  pleaded  in  bad  faith;  and 
that  such  answers,  when  consisting  of  affirmative  defenses, 
should  be  stricken  out^  In  a  suit  on  a  note,  the  complaint 
containing  the  note  or  a  copy,  a  denial  of  indebtedness  is  no 
d(fnial  at  all.®^  So  an  answer  which  simply  denies  a  legal 
conclusion  will  be  struck  out  as  a  sham.®^ 

S  3513.  Special  indorsee.  In  an  action  on  a  promissory  note, 
by  a  special  indorsee  against  the  maker,  the  plaintiff  must  prove 
at  the  trial  the  genuineness  of  the  indorsements,  although  the 
defendant  has  not  denied  their  genuineness  under  oath.^  A 
general  indorsement  is  one  by  which  no  indorsee  is  named.^ 
A  special  indorsement  specifies  the  indorsee.^ 

S  3514.  Substitution  of  parties.  On  death  of  the  defendant, 
in  action  on  promissory  note,  the  substitution  of  administrator 
and  continuance  of  the  suit  subjects  the  proceedings  to  such 

TT  Ryle  V.  Harrington,  4  Abb.  Pr.  421. 
78  WhitweU  V.  Thomas,  0  Cal.  499. 
TO  C?al.  Code  C?!v.  Pro..  §  453. 

80  Gostorf s  V.  Taaffe.  18  Oal.  385. 

81  Kinney  v.  Osborne,  14  CJal.  112. 

83  Wedderspoon  v.  Sogers,  32  Cal.  560. 

ssGrogan  v.  Ruckle,  1  Oal.  158;  reconsidered  and  affirmed  in 
Hastings  y.  Dollarhide,  18  Oal.  890. 

84  Oal  Civil  Code,  §  3112L 

86  Id.,  I  3113.    As  to  liabiUty  of  an  indorser  "  without  recourse^"^ 
see  Id.,  f  31ia 
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ndes  as  axe  applicable  for  the  eollection  of  claaiUB  against  the 
estate  of  a  deceased  person.^ 

§  3515.  Surety.  Where  a  promissory  note  is  signed  by  two 
persons  in  the  same  manner^  with  nothing  on  the  face  of  the 
note  to  show  that  one  was  merely  a  surety,  he  can  not  set  up 
in  defense  that  he  was  such,  and  that  the  plaintiff  had  not 
sued  in  due  time,  and  had  given  no  notice  of  demand  and 
protest.®^  ' 

I  3516.  Tender.  That  the  maker  of  a  note,  payable  at  a 
particular  place,  was  ready  at  the  time  and  place  to  pay  ia 
matter  of  affirmative  defense.^  So,  also,  a  bill  of  exchange^ 
as  against  the  acceptor  thereof.^  It  would  seem  that  in  New 
York  it  is  essential  to  an  answer  setting  up  a  tender  to  aver 
that  the  money  had  been  actually  brought  into  court.*^ 

S  3517.  Verification.  A  copy  of  the  note  sued  on  being 
attached  to  and  made  a  part  of  the  complaint,  the  answer,  not 
verified,  admits  the  genuineness  and  due  execution  of  the  note,, 
and  entitles  the  plaintiff  to  judgment.®* 

*  3518.  Denial  of  indorsement. 

Form  No.  813. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  he  did  not  indorse  the  note  mentioned  ther^. 

I  3519.  Denial  of  indorsement.  In  New  York,  a  denial  of 
indorsement  and  delivery  of  note  by  the  payee  to  the  {daintiff 

8«  Myers  v.  Mott,  29  Oal.  359;  89  Am.  Dec.  49;  see  Gal.  Code  Glv. 
Pro.,  §  1502. 

87  Krltzer  v.  MlUs,  9  CJal.  21. 

8S  KendaU  v.  Badger,  1  McAll.  523;  Wolcott,  Adm'r,  v.  Van  Sant- 
roord,  17  Johns.  248;  8  Am.  Dec.  396;  OaldweU  v.  Oassidy,  8  Oaw. 
271;  Troy  City  Bnnk  v.  Grant,  HiU  &  D.  Bupp.  119;  Hazton  v. 
Bishop,  3  Wend.  13. 

89Foden  v.  Sharp,  4  Johns.  183;  Green  v.  Goings,  7  Barb.  652; 
17  Mass.  389:  Gay  v.  Paine,  5  How.  Pr.  107;  Wallace  v.  Mc€k)niielU 
13  Pet.  136;  see  S  242,  ante. 

90  HIU  V.  Place,  5  Abb.  Pr.  (N.  S.)  18. 

•1  Horn  y.  Volcano  Water  Co.,  18  Oal.  62;  78  Am.  Dec.  569;  GaL 
Code  Oiy.  Pro.,  I  447. 
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forms  a  material  issue.®^  In  an  action  on  a  promissory  note, 
an  answer  denying  the  indorsement  of  the  note  does  not  put  in 
issue  the  partnership.®*  The  action  being  to  charge  the  de- 
fendants as  indorsers,  the  allegation  of  their  partnership  is 
material.^  A  plea  that  the  defendant  who  is  sued  as  principal 
indorsed  the  note  as  guarantor,  and  not  as  principal,  is  good 
on  demurrer.^  A  defendant  is  not  required  to  deny  under 
oath  a  matter  of  which  he  is  not  presumed  to  have  any  knowl- 
edge, and  though  the  genuineness  and  due  execution  of  a  note 
is  admitted  if  not  specifically  denied,  yet  it  ia  otherwise  with 
the  indorsement  where  the  defendant  was  not  privy  thereto, 
as  the  indorsement  is  alleged  merely  to  show  the  deraignment 
of  title  to  the  instrument  sued  on-^ 

S  35dO.  IndorMr,  liability  of.  The  contract  of  one  who  in- 
dorses a  promissory  note  after  it  falls  due,  and  as  additional 
security  to  prevent  legal  proceedings  being  taken  against  the 
payee  and  indorser,  is  that  of  a  guarantor,  and  even  if  based 
on  a  valid  consideration,  is  fatally  defective,  unless  the  writing 
express  the  consideration.®^  A  guarantor  is  entitled  to  notice 
of  nonpayment.®* 

I  8521.  Partnership  —  iiuiufficient  denial.  A  complaint,  stat- 
ing a  promissory  note,  whereby  the  maker  promised  to  pay 
the  defendant  named,  "  doing  business  under  the  partnership 
name  or  firm  of  C.  J.  &  Co.,"  and  that  said  note  wa^  "dulv 
indorsed  by  said  defendant  by  their  said  partnership  name," 
sufficiently  avers  the  partnership;  and  an  answer  thereto  deny- 
ing "  the  indorsement  in  the  complaint  alleged  "  does  not  put 
the  partnership  in  issue.  Hence,  under  such  pleadings,  evi- 
dence offered  by  one  of  the  defendants  that  he  was  never  a 
member  of  the  firm  of  C.  J.  &  Co.  is  inadmissible.®® 

03  Sherman  v.  Bushnell,  7  How.  Pr.  171;  CaBwell  v.  Bushnell,  14 
Barb.  868. 

08  Anable  v.  Steam  Engine  Co.,  16  Abb.  Pr.  286. 

Mid. 

w  Dibble  y.  Duncan,  2  McLean,  553;  compare  Jannej  v.  Gelger,  1 
Cranch  O.  O.  547.     • 

M  Mahe  v.  Reynolds,  88  Gal.  560;  Youngs  v.  Bell,  4  id.  201. 

vt  Crooks  V.  TuUy,  60  Oal.  254. 

M  Id.  But  see,  as  to  clumges  made  in  this  role.  Gal.  Givil  Gode, 
S  2807. 

M  Anable  v.  Gonklin,  25  N.  Y.  470:  affirming  S.  G.,  sub  nam. 
Anable  v.  Steam  Engine  Oo.,  16  Abb.  Pr.  286. 
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I  85S2.  That  dtfcndmnt  indoned  as  ag«nt. 

Farm  No.  814. 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  he  did  not  indorse  the  note  mentioned  therein,  and 
that  the  said  note  was  not  protested  for  nonpayment. 

U.  The  defendant  alleges  that  the  following  is  a  true  copy 
of  the  promissory  note  made  by  the  said  firm  of  B.  &  Co.,  and 
on  which  this  action  is  brought  [copy  of  note  and  indorsement^ 
with  addition  of  ^' treasurer '^  to  defendant's  signature]. 

ni.  That  at  the  time  of  the  making  and  indorsement  of  said 

note,  this  defendant  was  the  treasurer  of  the   

Company,  at ,  a  foreign  corporation,  duly  incor- 
porated by  and  under  the  laws  of  the  state  of ; 

and  that  he  was  authorized  by  them  to  receive  the  said  note, 
and  to  indorse  the  same  to  the  plaintiffs,  as  such  treasure; 
of  all  which  facts  the  plaintiffs  had  notica 

IV.  That  said  corporation  was,  at  the  time  of  said  indorae- 

ment,  indebted  to  the  plaintiffs  to  the  amount  of 

dollars,  for  [state  what];  and  said  note  was  received  by  him 
as  such  treasurer,  and  not  in  his  individual  capacity,  and  was 
received  by  the  plaintiffs  as  an  obligation  of  the  said  corponr 
tion,  on  account  of  said  precedent  debt  due  to  them  from  the 
said  corporation,  and  for  and  on  account  of  no  other  considera- 
tion whatever,  and  that  the  defendant  received  no  considerar 
tion  therefor.*^ 

§  3523.  Denial  of  presentment. 

Form  No.  813. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  the  bill  mentioned  therein  was  never  presented  to  A. 
B.,  etc. 

S  8524.  Controverting  presentment,  waiver,  of.  That  the 
maker  of  the  note  payable  at  a  particular  place  was  reedy  at 
the  time  and  place  to  pay  is  matter  of  affirmative  defense.^^ 

100  This  form  is  from  Abbott's  ^orms,  Na  633,  and  is  in  rab- 
stance  the  answer  in  Babcock  v.  Beman,  11  N.  Y.  200.  The  de- 
fendant should  aver  and  prove  the  authority  under  which  he  acted, 
and  show  that  the  plaintiffs  have  a  ri^ht  of  action  against  some 
other  person.    White  v.  Skinner,  13  Johns.  307;  7  Am.  Dec.  381. 

101  Kendall  v.  Badger,  1  McAll.  523. 
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A  denial  of  the  allegation  of  presentment  and  nonpayment  of 
note  is  sufficient.^^  If  the  indorser  of  a  promissory  note,  after 
it  falls  due,  promises  to  pay  the  same,  with  a  knowledge  that 
the  holder  has  failed  to  make  demand  of  payment  and  give 
notice  of  nonpayment,  the  promise  dispenses  with  the  neees- 
aity  of  demand  and  notice.^^ 

I  8686.  Denial  of  notioa  of  dishonor. 

Farm  No.  8i6, 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  notice  of  dishonor  of  the  note  [or  bill  of  exchange] 
mentioned  in  the  complaint  was  not  given  to  him.    ^ 

I  8686.  Notice  of  protest.  The  denial  in  a  verified  answer 
of  the  indorsens,  in  action  on  a  promissory  notoi,  that  notice  of 
protest  was  received  by  them,  is  not  sufficient  denial  that  notice 
was  given.^^ 

I  3687.  Alteration  of  the  instrument. 

Form  No.  817. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  after  the  making  [or  acceptance]  and  issue  of  said  note 
[or  bill],  and  before  this  action,  the  same  was  materially  al- 
tered, without  the  consent  of  the  defendant,  by  adding  the 
signature  of  A.  B.  as  a  joint  maker  thereof  [or  by  cutting  o£F 
the  signature  of  A.  B.  as  a  joint  maker  thereof,  or  by  adding 

the  words  "  payable  at   ,**  or  otherwise,  as  the 

case  may  be]. 

%  8588.  Alteration.  An  answer  to  a  suit  on  promissory  note 
by  the  assignee,  which  seto  up  as  one  defense:  1.  That  the 
note  was  made  payable  to  order,  and  was  afterwards  fraudu- 
lently altered  by  inserting  the  word  "bearer'*  in  lieu  of  the 
word  "order;**  2.  That  the  defendant  paid  the  note  before 
assi^ment  to  plaintiff  after  maturity,  etc. —  it  was  held  not 
fatally  defective.**    Where  an  answer  contains  an  allegation 

102  Dickerson  v.  Kimbal,  1  Oode  R.  40. 

108  Ourtls  V.  Spra^e,  51  OaL  239;  Bryant  v.  Wilcox,  49  Id.  47. 
104  As  to  form  of  notice^  service,  etc.,  see  OU.  Civil  Oode,  |  8142 

et  seq»;  Bdjirerton  v.  Smith,  8  Dner,  614;  Arnold  v.  Hock  River  Valley 
Union  R.  R.  Co.,  5  id.  207;  compare  BurraU  v.  DeOroot,  id.  879, 
382. 

109  Sherman  v.  RoUberg,  11  Oal.  8a 
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of  alteration  of  aa  instrament,  it  must  state  that  such  altera- 
tion was  made  with  the  knowledge  or  consent  or  by  the  author- 
ity of  tlie  plaintiff.*^* 

f  8529.  TJsury  as  a  defense  upon  a  note. 

Farm  No.  8i8, 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  the  note  mentioned  therein  was  given  to  the  plaintiff 
in  pursuance  of  a  mutual  agreement  between  the  plaintiff  and 
defendant  that  the  plaintiff  should  lend  the  defendant  money 
at  the  rate  of  [ten]  per  centum  per  annum. 

II.  That  the  defendant  receiyed  from  the  plaintiff 

dollars  only  as  a  consideration  for  the  said  note,  the  plaintiff 
retaining dollars  as  interest  thereon.^^ 

S  8530.  Foreign  usury  laws.  To  set  up  the  defense  that  a 
foreign  contract  is  void  by  foreign  usury  laws,  defendant  should 
first  state  what  those  laws  were  at  the  time  of  the  transaction, 
and  then  set  out  the  facts  which  rendered  the  securities  void 
according  to  those  laws.^**  A  general  allegation  of  usury  is 
not  enough;  the  answer  should  state  what  the  usurious  agree- 
ment was,  and  between  whom  it  was  made,  and  the  amount  of 
the  usurj^^^  as  well  as  the  amount  of  the  loan-^**  The  rate 
should  be  stated  with  definiteness.*** 

106  Humphreys  v.  Crane,  6  Oal.  173.  For  form  of  answ^  for 
mistake  in  amount  of  note,  see  Seeley  v.  Engell,  13  N.  T.  542.  In 
an  action  upon  a  promissory  Dote,  or  other  written  obligation,  the 
defendant,  under  an  answer  containing  merely  a  general  denial, 
may  prove  that  the  instrument  has  been  materially  altered  since 
its  execution.  Schwarz  v.  Oppold,  74  N.  Y.  307;  and  to  same  effect, 
see  Trust  0>.  v.  IBlefke,  144  Id.  355;  Boomer  v.  Koon,  6  Hun,  645u 

107  In  California  there  are  no  usury  laws.  This  defense  is  not 
available,  therefore,  in  such  state. 

108  Curtis  Y.  Masten,  11  Paige,  15.  Where  the  statute  of  another 
state  is  relied  upon  as  a  defense  it  must  be  pleaded  by  setting  out 
in  terms  so  much  thereof  as  may  be  applicable,  and  an  averment 
that  a  contract  is  by  the  laws  of  another  state  Illegal  and  void 
is  Insufficient.  Bank  of  Commerce  v.  Fuqua,  11  Mont.  286;  Dun- 
ham V.  HoUoway,  8  Okl.  244;  see  $  330,  ante. 

109  Manning  v.  Tyler,  21  N.  Y.  567;  Griggs  v.  Howe,  81  Barb.  500; 
see,  also,  Woodall  v.  Kelly,  85  Ala.  868;  7  Am.  St  Bepi  57. 

110  Smalley  v.  Doughty,  6  Boew.  06. 

111  Dagal  V.  Simmons,  23  N.  Y.  491. 


AK8WEBS  UPOK  WBITTBN  INSTEUMBNT8.      §§  3531,  3532 

I  8531.  How  alleged.  It  is  not  necessary  to  allege  in  terms 
that  the  transaction  was  "usurious"  or  "corrupt/'  if  facts 
which  amount  to  usury  are  stated  with  sufficient  certainty.*** 
An  answer  pleading  usury  in  the  discount  by  the  plaintiff 
should  show  that  the  note  never  had  any  valid  existence  as  a 
contract  or  promise  to  pay  at  the  time  it  was  discounted  by 
the  plaintiff.***  An  allegation  that  one  received  goods  "  with- 
out paying  any  consideration  therefor"  is  not  sustained  by 
proof  that  the  advances  made  by  him  were  at  a  usurious  rate 
of  interest.***  Usury  is  a  defense  which  can  not  be  made 
available  on  the  trial  of  a  cause  unless  it  is  specially  pleaded.**^ 
Usury  •can  no  longer  be  proved  under  a  denial  of  making  the 
contract.  Evidence  of  it  in  the  transfer  of  a  note,  if  not  alleged 
in  the  pleadings,  is  inadmissible,  even  as  a  circumstance  to 
show  that  the  holder  did  not  take  the  note  in  good  faith.**^ 

f  3532.  TSbmxj  as  a  defense.  To  a  complaint  on  a  note,  the 
answer  of  an  indorser  alleged  usury,  and  demanded  judgment 
that  his  name  be  canceled  and  discharged  from  the  note;  it 
was  held  that  the  answer  was  not  to  be  deemed  as  setting  up 
a  counterclaim,  so  that  failure  to  reply  admitted  its  allegations. 
When  the  facts  alleged  may  possibly  constitute  a  counterclaim, 
but  are  such  as  always  constitute  a  fiat  bar  at  law  to  the  action, 
they  should  be  deemed  to  be  set  up  as  a  defense  merely,  unless 
the  answer  expressly  states  that  they  are  set  up  by  way  of 
counterclaim.  To  preclude  a  plaintiff  from  recovery,  on  the 
idea  that  he  has  admitted  the  allegations  of  such  an  answer 
to  be  true  by  omitting  to  reply  to  it,  when  the  same  allegations 
viewed  merely  as  a  defense  would  be  put  at  issue  by  the  Code, 
would  operate  as  a  surprise  in  all  actions  in  which  the  defense 
of  usury  is  interposed."^ 

112  Miller  V.  Schuyler,  20  N.  Y.  522.  For  a  form  of  answer  of 
usury.  In  the  transfer  of  an  accommodation  note,  see  Oatlin  v. 
Gunter,  11  id.  368;  approved  in  Manning  v.  T^yler,  21  id.  567. 

113  Burrall  v.  Bowen,  21  How.  Pr.  378. 

114  WlUlams  V.  Birch,  6  Bosw.  299. 

lis  Morf ord  v.  Davis,  28  N.  Y.  481.  For  a  sufficient  statement  of 
such  defense,  see  Butterworth  v.  Pecare,  8  Bosw.  671. 

116  Scott  V.  Johnson,  5  Bosw.  213. 

iiT  Burrall  v.  De  Groot,  5  Duer,  379;  and  see  Gfldersleeve  v. 
Mahony,  5  id.  383,  386. 
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i  8538.  That  the  note  was  for  goods  sold  by  means  of  deceit. 

Form  No.  819. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  [Allege  sale  as  in  case  of  an  action  for  damages  for  deceit.] 

II.  That  daid  note  was  given  to  the  plaintiff  withont  any 
other  consideration  than  said  sale]. 

That  immediately  on  discovering  said  frauds  the  defendant 
rescinded  said  [contract],  and  tendered  to  the  plaintiff  all  that 
he  had  received  imder  said  contract,  upon  condition  of  his 
returning  said  note,  which  the  plaintiff  refused  to  do. 

i  8534.  Deceit.  It  is  no  defense  to  a  note  given  by  one 
partner  to  the  other  for  his  interest  in  land  held  jointly  by 
both  that  the  payee  of  the  note  had  deceived  his  partner,  the 
maker,  in  the  division  of  partner^ip  stock,  and  was  indebted 
therefor  in  an  amount  equal  to  or  greater  than  the  sum  due 
on  the  note.*^®  When  such  a  defense  was  set  up  in  the  answer, 
in  an  action  on  the  note,  it  was  held  that  all  of  the  answer, 
except  that  portion  admitting  the  execution  of  the  note  and 
denying  the  indebtedness,  was  properly  stricken  out.*"  The 
defense  of  false  and  fraudulent  representation  as  to  value  is 
not  available,  unless  the  seller  knew  or  had  reason  to  believe 
that  the  representations  were  untrue.**^ 

i  3535.  Illegal  interest  in  note. 

Form  No.  820. 

[Title.] 

The  defendant  answers  to  the  complaint: 

As  to  the  sum  of dollars,  parcel  of  said  sum 

of dollars,  in  said  complaint  demanded,  the  said 

defendant  admits  that  he  owes  the  said  sum  of 

dollars  to  the  said  plaintiff;  but  as  to  the  sum  of 

dollars,  the  residue  of  the  said  sum  of dollars, 

the  said  defendant  says  that  the  said  promissory  note  in  the 
complaint  mentioned  was  given  by  the  said  defendant  to  the 

said  plaintiff  for  the  loan  of dollars  for 

years,  and  no  more;  and  that  the  said  sum  of 

dollars  was  included  in  said  note,  as  interest  on  the  said  sum 

118  Case  V.  Mazey,  6  Oal.  276. 

n»  Id. 

190  Davidson  v.  Jordan,  47  Cal.  851. 


• 
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of dollars  for  the  said  term  of  

years,  at  the  rate  of per  cent  per  aDnum.^*^ 

i  8536.  l^ud-— note  proonred  by  fraud. 

Form  No,  8^1. 

[Title:} 
The  defendant  answers  to  the  compliunt>  and  alleges: 

I.  That  at  the  time  the  note  in  the  complaint  set  forth  was 
made,  he  was  indebted  to  one  £.  F.,  by  book  account,  in  the 
sum  of dollars. 

II.  That  the  plaintiff  at  the  time  falsely  and  fraudulently 
represented  to  the  defendant  that  he  was  the  owner  and  as^ 
signee  of  said  account  and  indebtedness,  and  thereby,  and  with- 
out any  consideration  whatever,  induced  the  defendant  to  make 
said  note  to  him  in  satisfaction  and  discharge  of  said  account. 

III.  That  the  said  representations  were  false,  and  that  the 
plaintiff  never  was  the  owner  or  assignee  of  said  account,  nor 
had  he  any  beneficial  interest  in  the  same. 

lY.  That  the  defendant  was  misled  by  said  false  representar 
tions  [or,  that  the  belief  of  the  defendant  in  the  truth  of  said 
representations  induced  him  to  make  said  note]. 

f  8587.  Fraud.  In  an  action  on  a  negotiable  note,  by  the 
payee  against  the  maker,  a  plea  which  amounts  to  an  averment 
of  fraud  on  the  part  of  both  parties  and  a  third  person,  with 
a  view  to  defraud  the  creditors  of  the  latter,  is  bad,  as  it  tenders 
an  issue  foreign  to  the  case.^^  In  such  case  the  court  will 
refuse  to  enforce  payment,  but  wUl  leave  the  parties  as  they 
are,  no  matter  which  party  first  exposes  the  fraud.*^  Where 
the  defense  set  up  is  that  defendant  executed  said  note  as  the 
consideration  for  a  deed  from  plaintiff  for  certain  land,  under 
false  and  fraudulent  representations  that  plaintiff  had  an  in- 
terest therein,  the  defendant,  if  he  would  avoid  payment,  must 
offer  to  surrender  the  deed  to  be  canceled,  so  that  both  parties 
could  have  been  remitted  to  their  original  rights.^**  Where 
fraud  is  set  up  as  a  defense,  the  answer  must  aver  that  the 
defendant  has  done  all  in  his  power  to  restore  the  plaintiff  to 
his  former  condition,  or  the  fact  can  not  be  proved.** 

121  This  form  is  applicable  under  a  statute  which  forfeits  only 
the  usurious  interest    From  Nash's  Ohio  PI.  &  Pr.  811. 
123  Moore  v.  Thompson,  6  Mo.  853. 
i»  Ager  V.  Duncan^  50  Gal.  325. 
134  Tissot  V.  Throckmorton,  6  Cal.  471. 
i»  Pevendorf  v.  Beardsley,  23  Barb.  65a 
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§  d&38.  Traudy  how  alleged.  In  defense  to  an  aetion  on  ^ 
promissory  note,  it  is  not  sufficient  to  plead,  in  general  tenns, 
want  of  consideration,  and  that  the  note  was  obtained  by  fraud; 
the  answer  should  set  out  the  circumstances  under  which  the 
note  was  given,  and  point  out  the  facts  which  constitute  the 
fraud.^^^  Fraud  can  not  be  alleged  generally.^*^  To  avoid 
the  contract  sued  on  by  an  answer  setting  up  false  representur 
tions,  it  must  be  alleged  that  the  plaintiff  knew  the  representsr 
tions  were  false,  and  that  the  defendant  was  misled  thereby, 
or  that  his  belief  in  their  truth  induced  him  to  enter  into  the 
contract.** 

i  8930.  Must  be  specially  pleaded.  Fraud  can  not  be  proved 
on  the  trial,  if  not  alleged  in  the  pleadings.*^  To  a  complaint 
in  the  usual  form  upon  a  promissory  note,  an  answer  was  filed, 
admitting  the  signing  of  the  note,  but  averring  that  it  was 
made,  not  on  account  of  an  indebtedness  existing  between  the 
parties,  but  for  the  purpose  of  being  used  as  collateral  security 
for  a  debt  due  to  a  third  person  from  tiie  maker  and  payee 
jointly;  that  the  joint  debt  was  subsequently  paid,  and  that 
the  note,  having  thus  become  functus  officio,  should  have  been 
canceled,  but  through  fraud  was  taken  and  held  by  the  payee, 
and  transferred  without  consideration  by  him  to  the  plaintiff; 
it  was  held  that  these  allegations  were  not  new  matter,  which, 
under  the  system  of  replication  then  in  force,  was  admitted  by 
a  failure  to  reply;  that  their  only  effect  was  to  deny  that  any 
obligation  of  the  character  counted  upon  in  the  complaint  was 
ever  created  by  the  signing  of  the  instrument,  and  thus  to 
traverse  its  essential  allegations.***  If  a  defendant  would  re- 
sist the  payment  of  a  promissory  note  given  for  mining  stock, 

i28Gu8hee  v.  Leavitt,  5  C3&1.  160;  63  Am.  Dec.  116.  The  facts 
which  constitute  the  fraud  must  be  stated.  Voorhees  v.  Fisher,  9 
Utah,  30&. 

127  McMurray  ▼.  Gifford,  5  How.  Pr.  14;  Anderson  v.  Johnson, 
3  Sandf.  1;  and  see  §  2748,  ante;  Howard  ▼.  Railroad  Go.,  24  Fla.  560. 
An  answer  setting  up  fraud  or  deceit  as  a  defense  to  an  aetion 
on  a  promissory  note  should  show  damage  th^^from  and  the  ex- 
tent thereof.    Parker  y.  Jewett,  52  Minn.  514. 

128  Van  de  Sande  y.  Hall,  13  How.  Pr.  458;  Palmer  y.  Smedley, 
18  Oal.  321.  For  substance  of  a  sufflcient  answer,  setting  up  that 
the  defendant  was  induced  to  make  the  contract  sued  on  by  the 
fraud  of  a  broker  who  was  the  plaintiff's  agent,  see  Cassard  v. 
Hinman,  6  Bosw.  8. 

120  Ogden  v.  Raymond,  5  Bosw.  16. 
180  Goddard  v.  Fulton,  21  Gal.  430. 
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on  the  ground  that  the  seller  made  fraudulent  representations 
as  .to  the  value  of  the  mine^  the  answer  should  set  up  the 
defense^  and  aver  either  that  the  stock  was  valueless  to  either 
party^  or  that  the  defendant  had  offered  to  return  it  and  r^ 
seind  the  contract.^** 

i  3540.  That  the  note  was  for  goods  sold  on  a  false  warranty. 

Form  No.  822. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  the  defendant  made,  executed,  and  delivered  the  note 
mentioned  in  the  complaint  for  and  on  account  of  certain 
goods  [describe  them]  theretofore  furnished  by  the  plaintiff 
to  him,  the  defendant,  under  a  representation  and  warranty 
by  the  plaintiff,  at  the  time  of  so  furnishing  them  made  to  the 
defendant,  that  the  said  goods  were  [state  facts  relative  to  the 
warranty], 

II.  That  the  defendant  theoi  accepted  and  purchased  said 
goods  for  the  purpose  of  [state  purpose],  trusting  in  the  said 
representation  and  warranty  of  the  plaintiff,  all  of  which  the 
plaintiff  then  well  knew. 

III.  That  the  same  were  not  the  kind  of  goods  purchased, 
nor  such  as  they  were  so  warranted  to  be  by  the  plaintiff,  as 
aforesaid,  in  this  [state  wherein],  nor  would  they  answer  the 
purpose  designated. 

IV.  That  the  defendant  upon  the  discovery  that  the  said 
goods  were  not  such  as  they  were  warranted  to  be,  as  afore- 
said, returned  [or  offered  to  return]  the  same  to  the  plaintiff, 
and  demanded  of  the  plaintiff  that  he  return  said  note  to  the 
defendant.  [If  plaintiff  received  the  goods  back,  so  state;  if 
he  refused,  allege  that  the  goods  are  still  held  by  the  defendant 
for  the  plaintiff,  of  all  which  the  plaintiff  had  notice.] 

f  8541.  Form  of  plea.  The  nature  of  the  defect  should  be 
stated,^^^  and  the  extent  of  the  depreciation  caused  by  it,  as 
nearly  as  may  be.*^  In  an  action  against  the  maker  of  a  note, 
the  defendant  answered,  setting  up  a  failure  of  consideration, 

181  Olfford  V.  CarvlU,  29  Oal.  589;  see  47  Id.  351.  In  an  action  by 
an  indorsee  of  a  promissory  note,  a  plea  setting  forth  that  such  note 
was  procured  by  the  fraud  of  the  payee  is  demurrable,  unless  it 
is  also  aHeged  that  the  plaintiff  took  the  note  with  knowledge  of 
the  fraud.    Banks  v.  McOosker,  82  Md.  518. 

182  Castles  T.  Woodhoiise,  1  Code  R.  71. 

183  Delfendorff  v.  Gage,  7  Barb.  18. 

Vol.  11  —  93 
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in  that  the  goods  sold  by  the  plaintiff,  in  payment  for  which 
the  note  was  given,  were  not  of  the  quality  warranted,  and 
claimed  damages  for  the  breach  of  warranty.  It  was  held  that 
the  defense  set  up  by  the  answer  did  not  constitute  a  counter- 
claim, and  required  no  reply.^^  A  plea  to  an  action  on  a  note 
given  for  merchandise,  which  avers  that  the  goods  purchased 
are  of  no  value  to  the  defendant,  is  not  good.  It  ^ould  show 
that  the  goods  if  they  had  been  returned  to  the  plaintiff  would 
have  been  valueless.**^  Where  defendants  gave  their  note  for 
a  tract  of  land  as  a  part  of  the  public  domain,  defendants 
might  plead  the  fact  in  an  action  on  the*  notes.^^ 

f  3642.  Secoapment  for  breach  of  warranty. 

Form  No,  823. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  the  said  note  was  not»  before  it  became  due,  trans- 
ferred and  delivered  to  the  plaintiff  for  value. 

II.  That  the  said  note  was  made  and  delivered  by  the  de- 
fendant to  one  A.  6.,  who  was  at  that  time  an  agent  or  servant 
of  the  plaintiff,  and  acting  as  such  on  behalf  of  the  plaintiff 
in  that  transaction,  in  exchange  for  a  quantity  of  cigars,  which 
were  sold  by  sample  to  the  defendant  at  that  time  by  said 
A.  B.,  as  such  agent 

III.  That  when  said  cigars  were  delivered  to  this  defendant^ 
they  did  not  correspond  with  the  samples,  and  wero  not  worth 
more  than dollars. 

lY.  That  as  soon  as  the  defendant  learned  the  character  of 
said  cigars,  he  offered  to  said  A.  B.,  as  such  agent,  to  retmn 
them,  which  he  is  still  ready  and  willing  to  do. 

Wherefore  the  defendant  claims  to  recoup dollaia^ 

his  damages  in  this  b^alf,  from  the  amount  of  the  said  note.^"^ 

• 
H  8543.  Counterclaim  —  recoupment.      In    an    action    on    a 

promissory  note  for  one  hundred  and  twenty  dollars,  the  an- 
swer of  the  defendant,  the  maker,  stated  that  the  note  was 
given  on  the  purchase  of  goods;  that  the  goods  were  not  of 
the  quality  warranted,  and  that  upon  the  discovery  of  their 

184  NlcholB  V.  Boerum,  0  Abb.  Pr.  200. 
186  Ohrlsty  v.  Cummins,  3  McLean,  386. 

186  Scudder  v.  Andrews,  2  McLean,  464. 

187  This  form,  taken  from  Abbott*B  Forma,  Noi  870,  is  te  so^ 
stance  from  Allen  v.  HasUns,  5  Duer,  382b 
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defects  he  offered  to  return  them;  and  he  claimed  damages  in 
the  sum  of  one  hundred  dollars^  to  be  recouped  from  the 
amount  of  the  note;  it  was  held^  on  demurrer  to  the  answer^ 
that  the  answer  was  not  insufficient  because  it  did  not  present 
a  defense  to  the  whole  demand  of  the  plaintiff.  If  there  was 
a  breach  of  warranty^  the  plaintiff  would  have  a  cause  of  action 
against  the  plaintiff.^^  A  counterclaim  to  a  set-off  may  be 
proved  without  pleading,  where  there  has  been  no  opportunity 
to  plead  it.i«^ 

§  8544.  That  the  note  was  for  aeoommndation,  and  was  mis- 
applied. 

Form  No.  824. 

[TiTLB.] 

The  defendant  answers  to  the  complaint: 

I.  That  the  note  mentioned  and  described  in  the  complaint 
was  given  by  this  defendant  to  [the  payee]  therein  named, 
without  any  other  consideration  than  is  hereinafter  stated. 

II.  That  theretofore  this  defendant  had  loaned  his  promis- 
sory note  for   dollars,  dated  on  the   

day  of ,  18. .,  to  said  [payee],  without  considera- 
tion, and  solely  for  the  accommodation  of  said  [payee],  and 
upon  his  promise  to  take  up  and  pay  the  same  at  maturity. 

III.  That  the  said  note  fell  due  on  the   day  of 

,  18. .,  and  that,  at  the  request  of  said  [payee], 

this  defendant  then  gave  him  the  note  in  suit,  for  the  special 
purpose  of  enabling  him  therewith  to  take  up  and  renew  said 

first  note  of doUara,  he  paying  the  balance,  and 

upon  the  agreement  with  him  that  it  should  be  so  used,  and 
not  otherwise. 

lY.  That  the  plaintiff  having  a  claim  then  overdue  against 
the  said  [payee],  he,  said  [payee],  wrongfully  diverted  said 
note  from  the  purpose  for  which  it  was  given,  and  fraudulently 
misapplied  the  same  by  giving  it  to  plaintiff  as  collateral  to 
secure  the  pajrment  of  said  note. 

V.  That  the  plaintiff  is  not  a  bona  fide  holder  of  the  note  in 
suit  for  a  valuable  consideration;  but  received  the  same  with 
notice  of  the  foregoing  facts,  and  as  collateral  to  secure  th« 
payment  of  an  antecedent  debt,  and  without  paying  any  con- 
sideration therefor. 

i88AUen  V.  Haskins,  5  Duer,  332;  see,  also,  Beime  v.  Dord,  5  N« 
Y.  95:  55  Am.  Dec.  321;  Harpous  v.  Stone,  5  N.  Y.  72L 
189  Hart  V.  Cooper,  47  Cal.  77. 
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YI.  This  defendant  denies  each  and  eiveij  allegation  of  the 
complaint  inconsistent  with  the  foregoing  statement.^^ 

i  8545.  Asslgmnent  before  maturity.  If  the  complaint^  in 
an  action  by  the  assignee  of  a  promissory  note  against  the 
maker^  avers  that  the  note  was  assigned  to  the  plaintiff  tor  a 
Yfiduable  consideration^  before  maturity^  and  is  sworn  to,  an 
answer  which  denies  that  the  note  was  for  a  valuable  considera- 
tion indorsed  and  delivered  by  the  payee  to  the  plaintiff  before 
maturity,  or  at  any  other  time^  does  not  put  in  issue  the  fact 
of  the  assignment  before  maturity;  but  if  it  puts  in  issue  any- 
thing, it  is  only  the  allegation  that  the  assignment  was  made 
for  a  valuable  consideration.^^^  In  an  action  on  a  note,  a 
plea  that  the  note  has  been  assigned  should  be  supported  by 
some  proofs  that  the  beneficial  interest  is  still  in  the  assignee. 
Assignments  are  often  made  to  banks  for  the  meire  purpose  of 
collection.***  Commercial  paper  transferred  before  maturity 
as  collateral  security  for  a  pre-existing  debt  is  not  subject  to 
the  defenses  of  payor  against  payee.**^ 

fi  3546.  Beal  party  in  intereet.  That  plaintiff  is  not  the 
holder  and  owner  of  a  note,  nor  the  real  party  in  interest, 
should  be  specially  alleged,  showing  how  and  why  he  is  not 
the  real  party  in  interest.***  It  is  not  a  good  plea  to  allege 
that  a  note  sued  on  is  the  property  of  another,  and  not  of  the 
pl^ntiff,  without  showing  some  substantial  matter  of  defense 
against  the  one  asserted  to  be  the  owner,  and  which  could  not 
be  set  up  against  the  plaintiff.**'^  In  an  action  upon  a  promis- 
sory note,  if  it  appears  that  the  legal  title  is  wholly  in  Ihc 
plaintiff,  it  is  error  for  the  court  to  permit  another  to  be  joined 
with  him  as  plaintiff,  although  such  other  may  have  an  equi- 

lioiftis  form  is  from  Abbott's  Forms,  No.  864.  It  constitutes 
prima  facie  a  good  defense.  It  is  not  necessary  to  allege  that  de- 
fendant has  been  Injured  by  the  diversion.  It  is  Incumbent  upon 
the  plaintiff  to  show  that  he  has  not  been  Injured.  Rochester  v. 
Taylor,  23  Barb.  18. 

141  Morrill  V.  Morrill,  26  Cal.  288. 

142  Oonant  v.  Wills,  1  McLean,  427;  compare  Hartshorn  v.  Green's 
Adm'r,  1  Minn.  02. 

143  Payne  v.  Bensley,  8  Cal.  280;  68  Am.  Dec.  318;  Naglee  v. 
Lyman,  14  CaJ.  450. 

144  Arthur  v.  Beales,  1  Bxch.  608;  Fraser  v,  Welsh,  8  Mee.  &  W. 
629;  De  Santes  v.  Searle,  11  How.  Pr.  477. 

146  Gushee  v.  Leavltt,  5  Gal.  160;  63  Am.  Dec.  116. 
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table  right  to  a  part  of  the  proceeds  of  the  note  when  col- 
lected.*^ 

f  8547.  Want  of  consideration.  A  plea  of  want  of  consid- 
eration, in  an  action  on  a  bill  of  exchange,  must,  besides  show- 
ing the  circumstances,  distinctly  allege  that  there  was  no  other 
consideration  than  that  mentioned.^*^  Under  an  answer  merely 
averring  that  the  note  was  void  for  want  of  consideration,  and 
that  the  plaintiffs  are  bona  fide  holders,  the  defense  of  usury,' 
though  it  appears  by  the  evidence  on  the  trial,  is  not  avail- 
able.*^ A  partial  failure  of  consideration  can  not  be  pleaded 
in  bar  of  an  action  upon  a  note  given  for  the  purchase  money 
of  land.***  In  an  action  upon  a  promissory  note,  want  of  con- 
sideration is  a  legal  defense,  and  the  defendant  does  not  make 
a  case  for  equitable  relief  by  averring  said  legal  defense  affirma- 
tively, and  praying  that  the  note  be  delivered  up  and  canceled. 
If  there  be  any  circumstances  which  show  a  right  to  equitable 
relief,  they  should  be  averred.*^  In  an  action  on  a  promissory 
note  against  the  maker  by  an  indorser  after  maturity,  an  alle- 
gation in  the  answer  that  the  consideration  received  by  the 
defendant  for  the  note  was  less  than  the  amount  stated  therein 
does  not  constitute  any  defense.*®*  In  such  an  action,  the 
defendant  may  set  up  any  defense  which  he  could  have  inter- 
posed against  the  assignor,  and  which  existed  at  the  time  of 
or  before  notice  of  the  assignment,  but  he  can  not  set  up  a 
defense  or  counterclaim  which  has  arisen  since  the  commence- 
ment of  the  action.*** 

§  3547a.  Consideration  —  extension  of  time  of  payment.  In 
an  action  upon  a  promissory  note  executed  in  bank,  which  by 
its  terms  is  past  due,  an  answer  states  a  good  defense  when 

!«  Ckirtis  V.  Sprague,  51  Cal.  239. 

MT  Boden  v.  Wright,  12  a  B.  445. 

148  Mechanics*  Bank  of  WlUiamsburg  v.  Foster,  44  Barb.  87;  S.  C, 
19  Abb.  Pr.  47;  Sv  0„  29  How.  Pr.  408. 

140  Reese  v.  Gordon,  19  Oal.  147.  Stock  in  a  corporation  being 
an  inmegotlabie  security,  as  to  which  there  is  no  implied  warranty, 
an  answer  in  an  action  on  a  promissory  note  given  for  the  purchase 
of  shares  of  such  stock,  which  pleads  failure  of  consideration  only, 
does  not  state  facts  sufficient  to  constltate  a  defense.  Jones  t. 
Oarlington,  44  S.  C.  533. 

150  Rhain  T.  Belvin,  79  Cal.  262. 

151  Wood  T.  Brush,  72  Cal.  224. 
152 Id.;  and  see  §   3304,  ante. 
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it  alleges  that  on  the  day  of  the  execution  of  the  note  and 
after  its  delivery  the  plaintiff  and  defendants  enteired  into  an 
oral  agreement,  in  consideration  of  the  deposit  of  certain  col- 
lateral with  the  plaintiff,  whereby  it  was  agreed  that  the  time 
of  payment  of  the  note  should  be  extended  for  an  additional 
tlirec  months  beyond  the  time  expressed  upon  the  face  of  the 
note,  and  that  the  plaintiff  retains  said  security  and  refuses 
to  extend  the  payment  or  permit  a  renewal  of  the  note;  and 
that,  by  reason  of  such  facts,  said  note  is  not  due  and  will  not 
be  due  until  the  time  of  the  extension  agreed  upon.*" 

i  3547b.  Bona  fide  holder  —  preenmption.  A  plaintiff  who 
holds  negotiable  paper  before  maturity  is  presumed  prima  facie 
to  be  a  holder  for  valuer  and  is  not  obliged  to  show  that  he 
paid  value  for  it,  until  the  defendant,  under  proper  pleadings^ 
offers  evidence  to  overcome  this  presumption."^ 

§  3547c  Action  on  note  —  answer  raising  no  issue.  A  com- 
plaint alleged  that  the  plaintiff  and  defendant  together 
executed  a  certain  note;  that  subsequently,  for  a  valuable  con- 
sideration, the  defendant  agreed  to  pay  the  whole  of  said  not4?; 
that  the  defendant  failed  to  pay,  and  plaintiff  was  forced  and 
compelled  to  pay  said  note.  An  answer  to  this  complaint 
denying  that  the  defendant  agreed  to  pay  said  note  to  plaintiff; 
that  plaintiff  was  forced  or  compelled  to  pay  the  same,  or  that 
the  same  was  paid  by  plaintiff  for  the  use  and  at  the  request 
of  defendant,  raises  no  issue.*** 

'  f  3547d.  Pleas  —  set-olf  —  New  Mexico  practice.  Under  New 
Mexico  practice,  new  matter  constituting  a  cause  of  action  in 
favor  of  defendant  is  available  as  a  set-off,  even  in  an  action 
or.  a  note  given  in  final  settlement  of  account  between  the 
porties.^*^  In  assumpsit  on  a  bill  of  exchange,  the  proper  plea 
is  non  assumpsit^  a  denial  under  oath  of  the  signature.  The 
plea  under  oath  of  non  est  factum,  as  required  by  the  statute, 
is  only  applicable  to  instruments  under  seal.*'^ 

1B3  Commercial  Bank  v.  Hart,  10  Wash.  St.  303:  and  see  Stover 
V.  Mlssimer,  6  Wash.  St.  173;  36  Am.  St.  Rep.  142. 

iMVoorhees  v.  Fisher,  9  Utah,  303;  and  see  MUler  v.  Ottaway. 
81  Mich.  106;  21  Am.  St.  Rep.  513;  Battles  v.  Laudenslager,  84 
Penn.  St.  446;  Commissioners  v.  Clark,  94  TJ.  S.  278. 

iMBuell  V.  Burlinganie,  11  Col.  164. 

iRfl  Staab  v.  Ortiz,  3  N.  Mex.  58. 

1R7  I.nna  v.  Mohr,  3  N.  Mex.  50. 
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CHAPTER  I. 

ON   BUILDING   CONTRACTS. 

i  8648.  Work  not  finiBhed,  and  architect's  certiilcate  not 
obtained. 

Farm  No.  825. 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  the  said  work  was  not  completed^  in  a  good  and 
workmanlike  manner,  on  or  before  the  day  limited  therefor, 
in  the  contract  set  forth  in  the  complaint;  but  on  the  contrary, 
the  said  work  on  that  day,  and  from  thence  to  the  commence- 
ment of  this  action,  was  and  still  is  incomplete  and  unfinished. 

II.  That  no  certificate  from  the  said  architect,  that  the  c*aid 
work  had  been  completed  to  his  satisfaction,  was  obtained  by 
the  plaintiff  before  this  action. 

§  3549.  Counterclaims.  Plaintiff  sues  for  balance  due  on  a 
contract  for  erecting  a  building,  and  a  small  sum  for  extra 
work.  Defendant  seeks  to  offset  a  claim  for  two  and  one-third' 
months'  rent  lost  by  him,  because  of  the  neglect  of  plaintiff  to 
finish  the  building  within  the  time  specified  in  the  contract, 
defendant  having,  at  the  date  of  the  contract,  leased  the  build- 
ing to  responsible  tenants,  the  lease  to  take  effect  from  the  time 
named  in  the  contract  for  its  completion;  it  was  held  that 
defendant  can  not  offset  his  rents,  because  the  circumstances 
show  that  the  contract  was  modified  by  the  parties  as  to  the 
time  for  the  completion  of  the  building.*  The  architect's  cer- 
tificate is  for  the  benefit  of  the  owner,  and  may  be  waived  by 
him.  at  his  option,  and  other  proofs  of  the  required  fact  ac- 

iMcGlnley  r.  Hardy.  18  Cal.  115. 
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cepted.^  If  a  contract  provides  that  the  contractor  shall  not 
deviate  from  the  written  contract,  nor  receive  pay  for  extra 
work,  unless  a  written  order  for  the  same  is  signed  by  the 
engineer,  the  contractor  can  not  recover  for  extra  work  done 
on  the  verbal  order  of  the  engineer,  even  if  the  contract  de- 
clares that  the  engineer  may  direct  alterations  in  and  additions 
to  the  work.^  That  the  work  was  done  in  an  unworkmanlike 
manner  must  be  specially  set  up  in  the  answer.^ 


CHAPTER  n. 

ON  CHARTER  PARTIES. 

f  3550.  Denial  of  offer  to  perfoxm. 

Form  No.  826. 

[Title.] 

The  defendant  answers  to  the  complaint: 

I.  That  at  the  time  fixed  by  the  agreement  referred  to  in  the 
complaint,  the  plaintiff  was  not  ready  or  willing,  or  in  a  con- 
dition, to  receive  the  merchandise  mentioned  in  the  said  agree- 
ment [or  any  part  thereof]. 

i  3551.  Detention  occasioned  by  misconduct.  No  demurrage 
can  be  recovered  by  an  owner  for  a  detention  occasioned  cither 
by  the  misconduct  of  the  master,  for  which  the  owner  alone 
was  answerable,  or  to  avoid  danger,  and  not  by  any  miscon- 
duct or  any  breach  of  covenant  by  the  charterer.* 

2  Blethen  v.  Blake,  44  Oal.  117. 

3  White  V.  S.  R.  &  S.  Q.  R.  R.  Co..  50  Cal.  417.  If  tliere  has  been 
any  variation  from  the  terms  of  the  contract,  in  the  progress  of 
the  work,  by  consent  of  the  parties,  that  fact  should  be  averred, 
and  the  performance  of  the  contract  as  varied.  0'C5onnor  v. 
Dlngley,  26  Cal.  11.  As  to  time  in  building  contract,  see  Front  St. 
M.  &  O.  R.  R.  Go.  V.  Butler,  50  id.  574. 

4  Kendall  v.  Vallejo,  1  Oal.  371;  Piercy  v.  Sabln,  10  id.  22;  70 
Am.  Dec.  002;  Laraway  v.  Perkins.  10  N.  Y.  371. 

1  Hooe  V.  Groverman,  1  Oanch,  214. 


CHAPTER  III. 

ON  COVBNAKTS. 

I  3562.  Denial  of  covenant 

Form  No.  8^/. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  he  did  not  covenant  or  agree  with  the  plaintiff  as  al- 
leged^ or  at  all.^ 

i  3668.  The  same  —  denial  of  breach. 

Form  No,  828. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
That  the  defendant  duly  performed  said  covenant  [or  all 
the  conditions  of  said  contract]  on  his  part;  and  [here  state 
performance,  pursuing  the  words  of  the  covenant,  if  it  be  in 
the  affirmative;  and  stating  particular  acts,  if  it  be  done  in  the 
alternative,  in  any  case  where  this  can  be  done  without  too 
great  prolixity], 

f  3554.  Aesignment.  A  plea  alleging  an  assignment  of  a 
covenant  to  pay  rent  by  the  plaintiff  to  a  third  person  should 
aver  the  form  of  the  assignment,  whether  verbal  or  in  writing.* 

f  8555.  Coanterclaim.  In  an  action  at  law  to  recover  dam- 
ages for  failure  to  comply  with  the  covenant  to  indemnify 
plaintiff  against  liabilities,  the  defendant  can  not  set  up,  as  a 
counterclaim,  demands  which  were  matters  of  partnership  be- 
tween the  parties.' 

1  Under  a  plea  of  non  est  factum  to  an  action  of  covenant,  It  is 
competent  to  show  a  variance  between  the  deed  oflFered  in  evidence 
and  that  declared  on.  Treat  v.  Brush,  11  Mo.  310.  What  defenses 
are  admissible  in  actions  of  covenants,  see  Wilder  v.  Adams.  2 
Woodb.  &  M.  329:  T'nited  States  v.  Clarke,  Hempst.  315:  Gill  v. 
Patton.  1  Oranch  O.  O.  143:  Wise's  Ex*r  v.  Resler's  Ex'x,  2  id. 
182:  Scott  V.  Lnnt  3  id.  285:  Kurtz  v.  Becker,  5  id.  671. 

s  Thomas  v.  Cox.  6  Mo.  506. 

8  Haskell  v.  Moore,  29  Cal.  437. 
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i  8556.  Performance.  Where  tlie  plaintiff  has  assigned  a 
particular  breach,^  a  general  plea  of  performance,  pursuing  the 
words  of  the  contract,  is  bad.^  Performance  must  be  set  forth 
with  such  certainty  as  to  enable  the  court  to  judge  whether  the 
intent  of  the  covenant  has  been  fulfilled  —  e.  g.,  the  defendant 
should  javer,  not  that  he  sold,  but  that  he  conveyed,  setting 
forth  the  nature  of  the  conveyance.*  In  Pennsylvania,  the 
defendant  may  plead  performance>,  with  leave  to  give  in  evi- 
dence anything  which  amounts  to  a  legal  defense,  and  may 
introduce  such  evidence  without  notice  of  the  reel  defense  he 
intends  to  set  up.®  Where  the  terms  of  an  agreement  do  not 
limit  the  time  within  which  it  is  to  be  performed,  the  law  im- 
plies that  it  is  to  be  performed  immediately,  or^  at  mo8t>  within 
a  reasonable  tima^ 


CHAPTER  IV. 

ON  EMPLOYMENT. 


f  8557.  Denial  of  contract. 

Form  No.  82g. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  denies: 
That  he  agreed  with  the  plaintiff  as  alleged,  or  at  all. 

f  3559.  Tlie  same  —  denial  of  plaintiff's  performance. 

Form  No.  830. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  plaintiff  has  not  performed  the  conditions  of  said 
agreement  on  his  part;  but,  on  the  contrary,  has  wholly  omitted 
[here  state  breach]. 

§  3559.  Tlie  same  —  performance  by  defendant. 

Form  No.  831. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  he  made  the  said   [articles]   furniture,  and  on  the 

4Bradl^  v.  Osterhoudt,  18  Johns.  404;  Beach  v.  Barrons,  IS 
Barb.  305. 

B  Thomas  v.  Van  Ness.  4  Wend.  540. 

«  Webster  v.  Warren,  2  Wash.  C.  C.  456;  compare  Gill  v.  Patton, 
1  Oranch  O.  (X  143. 

TBrennan  v.  Ford,  46  CaL  7.  Pleadlnjr  in  action  for  breach  of 
covenant    See  WooUey  v.  Newcombe,  87  N.  Y.  606. 


J 
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day  of  ,  18..^  delivered  the  eame  to 

the  plaintiff,  in  every  reapect  aa  agreed. 

i  8500.  The  same  —  excuse  for  nonperformance. 

Form  No.  832. 

[Title.] 
The  defendant  anewers  to  the  complaint: 

I.  That  at  the  time  of  making  said  agreement,  the  plaintiffs 
agreed  with  this  defendant  that>  in  consideration  that  he  would 

deliver  to  them  at  their  store  in [state  what], 

they,  the  said  plaintiffs^  would  pay  this  defendant  [state  amount^ 
and  when  and  where  to  be  paid]. 

II.  That  the  said  plaintiffs  failed  and  refused  to  pay  the 
same  on  the  delivery  of  said  articlee  at  said  store. 

i  3561.  Master  and  servant.  To  an  action  for  breach  of  an 
indenture  of  apprenticeship,  the  defendant,  the  apprentice's 
father,  pleaded  that  the  apprentice  "  was  and  is  prevented  by 
an  act  of  God,  to-wit,  by  permanent  illness,  happening  and 
arising  after  the  making  of  the  indenture,  from  remaining 
with  or  serving  the  plaintiff  during  all  said  term; "  it  was  held, 
on  demurrer,  a  good  plea  in  excuse  of  performance,  without 
any  averment  that  the  plaintiff  had  notice  of  tiie  illness  before 
the  conmiencement  of  the  action.^ 

§  3561a.  Performance  prevented  by  plaintiff.  In  an  action 
for  the  breach  of  a  contract  to  clear  certain  land  of  standing 
timber  so  as  to  fit  it  for  seeding,  an  answer  which  admits  the 
contract  but  denies  a  breach  thereof,  and  shows  affirmatively 
that  defendants  were  proceeding  with  due  performance  thereof 
according  to  its  terms  until  requested  by  plaintiffs  to  desist 
from  so  doing,  can  not  be  said  to  be  either  sham,  frivolous,  or 
immaterial.^ 

I  3561b.  Unavoidable  accident.  A  defense  based  on  un- 
avoidable accident  is.  unavailing  where  it  already  appears  that 
the  gross  carelessness  and  negligence  of  the  defendant  con- 
tributed to  the  injury  complained  of.® 

1  Boast  V.  Firth,  L.  R,  4  C.  P.  1.  Act  of  God  rendering  perform- 
ance Impossible,  if  relied  on  as  a  defense,  must  be  pleaded.  Pengra 
V.  Wheeler,  24  Oreg.  532;  New  Haven,  etc..  Oo.  v.  Qnintard,  37  How. 
Pr.  20;  6  Abb.  Pr.  (N.  S.)  128.  Performance  prevented  by  act  of 
God.    See  Pai*er  v.  Macomber.  17  R  I.  ©74. 

2  Brown  v.  Porter,  7  Wash.  St.  327. 

3  Greeley  v.  Irrigating  Co:.  v.  House,  14  Col.  548. 


CHAPTER  V. 

ON  INDEMNITY. 

S  3662.  Denial  of  performance. 

Form  No.  833. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  denies: 

I.  That  the  plaintiff  performed  the  conditions,  or  any  of  the 
conditions,  on  his  part  in  the  said  agreement  referred  to  in 
the  complaint. 

II.  [Allege  negligence  in  defending  the  action  for  which  he 
was  sued,  and  want  of  notice  to  the  defendant  of  the  pendency 
of  the  same.]  ^ 

S  3563.  Liability.  Where,  upon  the  dissolution  of  two  co- 
partnerships, the  defendant  executed  an  agreement  to  indemnify 
and  keep  L.  [one  of  the  partners]  "  harmless  from  and  against 
all  debts  due  and  owing  from  the  late  firms; "  it  was  held  that 
under  this  clause  of  the  agreement  the  covenantor  was  not 
liable  until  something  had  been  paid  by  L.* 

§  3564.  Ifeglig^nt  defense.  Where  one  holding  an  in- 
demnity against  all  actions  and  all  damage  by  reason  of  a 
certain  claim  is  sued  thereon,  and  having  a  probably  ample 
defense,  undertakes  to  defend  it  without  calling  on  the  obligor 
in  the  indemnity,  and  omits  to  set  up  such  defense,  and  by 
utter  neglect  fails  in  the  suit,  he  can  not  afterwards  enforce 
the  indemnity.' 

S  3565.  Belease.  Defendant  made  a  valid  agreement  with 
three  partners  not  to  do  business  in  a  certain  place;  two  of  said 
partners  sold  out  to  the  third,  and  left  said  place;  said  third 
resold  the  business  to  defendant,  and  released  said  agreement; 
it  was  held  that  the  other  two  partners  could  not  sue  for  a 
breach,  as  the  agreement  was  incident  only  to  the  business.* 

1  As  to  indemnity  by  depositor,  see  Cel.  Civil  Code,  §  1838:  by 
employer,  Id.,  §§  1969-1971;  of  trustees,  Id.,  §  2273;  of  partner.  Id., 
$  2412;  and  in  general,  see  Id.,  §f|  2722-2781. 

2  In  re  Negus,  7  Wend.  499:  Wright  v.  Whiting,  40  Barb.  235. 
8  Bridgeport  Fire  &  Marine  Ins.  Co.  v.  Wilson,  7  Boew.  427. 
^Oompers  v.  Rochester,  56  Penn.  St.  194. 


CHAPTEB  VI. 

ON  PBOUISB  Of  HABBIAOB. 

I  8666.  Dtniftl  of  pnmdjie. 

Form  No.  834. 

[Title.] 

The  defendant  answers  to  the  complaint: 
That  he  never  promised  to  marry  the  plaintiff. 

I  3567.  Denial  of  plaintiff's  readiness  and  offer  to  marry. 

Form  No.  835. 

[Title.] 

The  defendant  answers  to  the  complaint^  and  denies: 
That  the  plaintiff  has  been  ready  or  willing  to  marry  the 

defendant,  or  that  she  ever  did  offer  to  marry  him  as  alleged^ 

or  at  all. 

S  8668.  Denial  of  breach. 

Form  No.  836. 

[Title.] 

The  defendant  answers  to  ttie  complaint,  and  denies: 
That  the  defendant  has  refused  to  marry  the  plaintiff,  but 

avers  that  on  the  day  of ,  18. .,  and 

ever  since,  he  has  been  ready  and  willing  to  marry  her,  but  at 
the  date  above  mentioned,  and  at  all  times  since  then,  the 
plaintiff  has  refused  to  marry  this  defendant. 

S  8669.  That  plaintiff  was  of  bad  character. 

Form  No.  837. 

[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  at  the  time  mentioned  as  the  time  of  said  supposed 
promise  the  plaintiff  was  unchaste. 

II.  That  defendant  was  ignorant  thereof  at  that  time. 

III.  That  upon  being  informed  thereof,  he  refused  to  marry 
the  plaintiff. 


§§  3570-3572  forms  of  answers.  750 

§  3670.  Another  form. 

Form  No.  838. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  at  the  time  mentioned  as  the  time  of  said  supposed 

promise^  and  on  the day  of ,  18. .,  at 

,  the  plaintiff,  without  the  connivance  of  the 

defendant,  had  carnal  connection  with  one  C.  D. 

II.  That  upon  being  informed  thereof,  he  refused  to  marry 
the  plaintiff. 

S  8671.  HiBconduct.  A  special  misconduct  on  the  part  of 
the  plaintiff,  when  relied  upon  as  a  defense,  must  be  pleaded.^ 
Neither  party  to  a  contract  to  marry  is  bound  by  a  promise 
made  in  ignorance  of  the  other's  want  of  chastity.*  But  if  this 
deiense  is  not  established  by  proof  upon  the  trial,  it  should  be 
considered  by  the  jury  in  aggravation  of  damages.'  Seduction, 
if  alleged  in  the  complaint,  may  be  shown  to  enhance  damages, 
but  not  otherwise.* 

a  36713.  Other  defenses.  An  agreement  by  a  man  to  marry 
when  a  divorce  should  be  decreed  between  himself  and  his  wife 
in  a  suit  then  pending  is  contrary  to  public  policy  and  void.* 
A  man  may  show  in  defense  to  a  suit  for  breach  of  promise  of 
maniage  that  he  was  afflicted  with  an  incurable  disease.* 

1  Button  V.  McAuley,  36  Barb.  413. 

a  Cal.  Civil  C!ode.  S  62. 

8  Thorn  v.  Knapp,  42  N.  Y.  474;  S.  O.,  1  Am.  Bep.  661;  see,  al80» 
as  to  this  defense,  Von  9torch  v.  Grif&n,  77  Penn.  8t  606.  Proof 
of  plaintiff's  unchastity  is  admissible*  under  a  general  denial. 
Smith  V.  Braun,  S7  La.  Ann.  226. 

4  Leavltt  V.  Cutler,  37  Wis.  46;  Oatee  v.  McKinney,  48  Ind.  562; 
S.  C,  17  Am.  Bep.  768. 

»  Noice  V.  Brown,  38  N.  J.  L.  228;  48  Am.  Bep.  308w 

^Sprague  v.  Craig,  51  111.  288;  Shackleford  v.  Hamilton,  03  Ky. 
80;  40  Am.  St.  R^.  166;  Gulick  v.  Gulick.  41  N.  J.  L.  13.  The 
rescission  of  the  contract  is  a  proper  defense  to  be  pleaded  to  the 
action.  Mabin  v.  Webster,  129  Ind.  430.  And  infancy,  when 
pleaded,  is  a  valid  defense  to  the  action.  Bosh  v.  Wick,  81  Ohio 
St.  521:  27  Am.  Bep.  528. 


CHAPTER  VII. 

ON  SALE   AND   DBLIYBBT   OF   CBLA.TTBLS. 

I  8573.  Explaining  tbe  contract,  and  showing  a  breach  tm  to 
dellTMy. 

Form  No,  839. 

[Title.] 

The  defendant  answers  to  the  complaint: 
I.  That  it  was  a  part  of  the  agreement  referred  to  in  the 
complaint  that  the  plaintiff  should  deliver  the  goods  sold  at 


II.  That  the  said  goods  have  not  been  so  delivered. 

§  3674.  Damages  by  way  of  recoupment.  Damages  sustained 
by  a  vendee  of  goods  by  reason  of  his  inability  to  comply  with 
a  contract  made  by  him  with  a  third  person  do  not  legally 
result  from  a  breach  of  the  contract  of  his  vendor  to  deliver 
the  goods  to  him^  and  in  an  action  by  his  vendor  against  him, 
can  not  be  recouped  from  the  plaintiff's  claim,  unless  such 
damages  are  specially  alleged  and  set  forth  in  the  answer.^ 

S  3576.  Disclaimer.  It  is  not  a  sufficient  objection  to  the 
plea  that  it  omits  a  disclaimer  of  the  contract,  and  a  proffer  to 
return  the  property.  If  the  defendant  looked  only  to  a  miti- 
gation of  damages,  he  was  not  bound  to  do  either,  and,  there- 
fore, was  not  bound  to  make  such  an  averment  in  his  plea.' 

%  8676.  Estoppels.  A  party  retaining  goods  delivered  under 
an  executory  contract,  without  objection,  was  held  estopped 
from  afterwards  denying  their  value.'  A  transaction  imbued 
with  the  fatal  infirmity  of  being  in  violation  of  law  can  not 
be  purged  of  its  infirmity  by  means  of  an  estoppel.* 

1  Cole  V.  Swanston,  1  Gal.  51;  52  Am.  Dec.  283. 

2  Withers  v.  Greene,  9  How.  (U.  8.>i214. 
8  Fisher  v.  Merwin,  1  Daly,  234. 

4  Martin  v.  Zellerbach,  38  Oal.  300;  90  Am.  Dec.  Wk 
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S  3577.  InsufELcient  answer.  If  the  complaint  avers  the  sale 
and  delivery  to  defendant  of  goods^  and  the  value  of  the  same^ 
an  answer  which  denies  the  indebtedness^  but  does  not  deny 
the  facts  of  the  sale  and  delivery  and  amount  of  goods,  does 
not  raise  an  issue,  as  it  only  denies  the  legal  conclusion  result- 
ing from  the  f acts.*^ 

S  3578.  Tender.  A  tender  of  warehouse  receipts  for  grain, 
issued  by  responsible  parties,  is  a  suiEcient  tender  of  the  grain 
in  Chicago,  unless  objected  to  by  the  other  party  at  the  time.^ 
After  a  sale  at  buyer's  option  within  a  certain  time,  notice  by 
the  buyer  before  the  time  has  expired  that  he  will  not  accept 
the  goods  within  or  at  the  end  of  such  time  waives  a  tender  by 
the  seller.'^  A  plea  to  an  action  on  a  bond  to  deliver  goods 
at  a  certain  time  and  place  should  state  that  the  defendant 
was  at  the  place  appointed,  in  person  or  by  his  agent,  ready 
to  deliver,  etc.® 

§  3579.  The  same  —  breach  of  warranty  by  plaintiff* 

Farm  No.  840. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  the  goods  therein  mentioned  were  warranted  by  the 
plaintiff  to  be  [genuine  French  broadcloth]. 

II.  That  they  were  not  [genuine  French  broadcloth]. 

S  8580.  The  same,  as  to  quality. 

Form  No.  841. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  it  was  a  part  of  the  agreement  referred  to  in  the 
complaint  that  the  wheat  therein  mentioned  should  be  of  a 
first-class  milling  quality. 

II.  That  the  said  wheat  was  not  of  a  first-class  milling 
quality,  but  [state  wherein  the  quality  was  defective]. 

S  8581.  Befect  in  quality.  Where  a  seller  at  the  time  of 
the  sale  agrees  that  if  the  goods  when  delivered  are  inferior 
to  the  sample  they  may  be  exchanged,  it  is  a  conditional  sale, 

5  Lightner  v.  Menzell,  35  Oal.  452;  see  §  S175,  ante. 
eMcPherson  y.  Gale,  40  lH.  868. 

TMcPherson  v.  Walker,  40  111.  371;  see  White  v.   Dobflon,  17 
Gratt.  262;  Mlllingar  v.  Daly,  56  Penn.  St  2^ 
8  Savary  v.  Goe,  3  Wash.  O.  0.  140. 
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and  the  inferiority  of  the  goods  is  no  defense  to  an  action  for 
the  price.®  A  defect  of  quality  in  goods  sold  does  not,  in  the 
absence  of  fraud  or  warranty,  constitute  a  defense  to  the  note 
given  for  the  price,  or  any  part  of  it.  This  rule  applied  where 
the  note  was  that  of  a  third  party .^®  Suit  on  note  for  thei  pur- 
chase of  land.  Answer  set  up  that  the  note  was  given  for  the 
land,  fencing,  and  building  materials;  that  plaintiff  falsely  repre- 
sentgd  that  there  was  building  material  for  building  a  bam; 
that  this  material  was  so  insufQcient  in  quantity  that  it  cost 
six  hundred  dollars  to  buy  more,  etc.  There  were  some  aver- 
ments as  to  the  rotten  condition  of  fences,  which  plaintiff 
represented  to  be  good;  it  was  held  that  defendant,  having 
taken  possession  under  the  contract,  and  retaining  it,  can  not 
set  up  representations,  fraudulent  or  otherwise,  as  to  fences, 
they  being  in  this  case  part  of  the  freehold;  it  was  held  further 
that  a  special  demurrer  being  put  into  the  answer,  it  sets  up 
no  defense  as  to  the  building  material,  because  neither  quan- 
tity nor  value  is  given.  Plaintiff  is  responsible,  not  for  what 
defendant  paid  for  lumber,  but  for  the  value  of  lumber  con- 
tracted for  and  not  delivered,  and  this  at  the  time  of  con- 
tracting.** 

S  8582.  Executing  contraetfl.  Where  defendants  order  of 
plaintiffs  goods  of  a  certain  description,  which  were  to  be  pro- 
cured by  the  plaintiff  from  abroad,  and  the  goods  delivered 
did  not  answer  the  order,  it  was  held  that  the  doctrine  of 
caveat  emptor  had  no  application,  the  contract  being  executory, 
and  defendants  might  recoup  from  the  price  of  the  goods  their 
damages  for  the  defect  in  quality,  although  no  fraud  was 
charged  against  the  plaintiff.*^  If  a  drove  of  pigs  are  sold, 
with  warranty  that  they  are  sound,  and  some  of  them  have 
an  infectious  disease  at  the  time  of  the  sale,  and  others  take  it 
afterwards,  the  purchaser  may  recoup  the  damages  so  caused, 
as  well  after  the  sale  as  before,  when  sued  for  the  price.** 

S  8688.  Recoupment.  In  an  action  for  the  price  of  goods 
sold  and  delivered,  there  being  a  warranty  as  to  the  quality 

«  Fisher  v.  Merwln,  1  Daly,  234. 

10  Qillesple  V.  Torrance,  25  N.  T.  906;  S.  Q,  4  Boew.  86;  82  Am. 
Dec.  355;  Delano  v.  Rawson,  10  Bosw.  286. 
"  Kinney  v.  Osborne,  14  Cal.  112. 
12  Renaud  v.  Peck,  2  HUt  137. 
18  Bradley  v.  Bea,  14  AUen,  20. 
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of  the  goods,  the  breach  of  the  warranty  may  be  relied  on  in 
defense,  by  way  of  recoupment,  to  mitigate  the  amount  recov- 
ered; but  it  is  not  available  as  a  complete  defense  to  the  action." 
The  plea  of  non  est  factum  is  a  nullity  in  an  action  of  debt 
on  simple  contract.^*^  The  plea  of  non  est  factum  did  not  ad- 
mit the  plaintiff's  damages.^*  Where  the  defendant  pleaded 
that  the  obligation  was  given  for  horses,  which  did  not  prove 
to  bo  sound  or  of  as  high  a  pedigree  as  had  been  represented 
to  the  buyer,  the  plea  was  admissible  if  the  defendant  looked 
only  to  the  mitigation  of  damages.^^ 


CHAPTER  VIIL 

ON   SALE    OF   REAL    PROPERTY. 

I  8684.  Denial  of  a^^eement. 

Farm  No.  S42. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  he  did  not  agree  with  the  plaintiff  as  alleged,  or  at  all. 

S  8585.  Denial  of  plalntliTs  performance. 

Form  No.  843. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  plaintiff  has  not  performed  the  conditions  of  said 
agi'eement  on  his  part;  but,  on  the  contrary,  has  wholly  omitted 
[here  state  breach,  as  if  in  a  complaint  against  him], 

§  8686.  Praud.  A  fraud,  or  breach  of  warranty,  must  be 
specially  alleged  in  the  answer,  in  order  to  be  admissible  in 
proof.*     The  mere  fact  that  a  vendor  of  land  was  aware  of  the 

14  Earl  V.  Bull,  15  Cal.  425.  Special  damaj^es  for  breach  of  war- 
ranty must  be  specially  pleaded,  a§d  it  must  be  shown  that  they 
were  within  the  contemplation  of  the  parties  as  the  necessary 
result  of  the  breach  of  warranty,  and  are  rarely  allowable  except 
In  cases  of  fraud  in  inducing  the  contract.  Manufacturing  Co.  t. 
Oray,  111  N.  O.  92;  see  Beeman  v.  Banta,  118  N.  Y.  588;  16  Ajn.  St 
Rep.  779. 

WGebhart  v.  Francis,  32  Penn.  St.  78. 

i«  Bennett  v.  Brown,  31  Barb.  1.58. 

17  Withers  v.  Greene.  9  How.  (F.  S.)  213. 

1  Deifendorff  v.  Gage,  7  Barb.  18. 
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existence  of  a  judgment^  which  was  an  incumbrance  on  the 
land  at  the  time  of  his  sale,  and  failed  to  inform  the  vendee 
of  the  existence  of  such  judgment,  is  not  a  fraud  so  as  to  con- 
stitute a  defense  to  a  suit  on  a  note  for  the  purchase  money^ 
ivhere  the  means  of  information  —  to-wit,  the  county  records  — 
were  equally  accessible  to  both  parties.  In  such  case,  if  the 
vendee  neglect  to  inform  himself,  he  is  guilty  of  negligence,  and 
•can  not  set  up  his  ignorance  as  a  ground  of  fraud,  unless  by 
deceit  or  misrepresentation  he  has  been  misled.^ 

I  3587.  The  Mune. 

Form 'No.  844, 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  the  plaintiff  warranted  the  property  therein  men- 
tioned to  be  free  from  incumbrances. 

II.  That  there  was  then  and  still  is  a  mortgage  on  the  same, 

in  the  sum  of dollars,  unsatisfied,  of  record  in 

book ,  page ,  of  Mortgages,  in  the  office  of 

the  recorder  of  the  county  of ,  in  this  state,  and 

the  same  then  was  and  still  is  a  valid  and  subsisting  lien  and 
incumbrance  upon  the  said  premises.^ 

I  3688.  Covenant  ag^nst  incumbrances.  In  order  to  enable 
one  to  maintain  an  action  upon  a  covenant,  there  must  not  only 
be  a  breach  of  the  covenant,  but  some  loss  or  damage  to  the 
covenantee.*  The  weight  of  American  authority  is  that  a  cov- 
enant against  incumbrances,  as  generally  expressed,  standing 
by  itself  as  a  separate  and  independent  covenant,  is  a  covenant 
in  praesenti,  and  broken,  if  at  all,  at  the  instant  of  its  creation, 
and  does  not  run  with  the  land.*^  As  to  an  action  or  defense, 
much  depends  upon  the  form  of  the  covenant.  If  coupled 
with  a  covenant  for  quiet  enjoyment,  it  is  held  to  be  in  futuro, 
and  to  run  with  the  land.*  If  the  covenant  is  simply  one  of 
indemnity,  the  covenantee  can  only  recover  nominal  damages, 
unless  he  can  show  actual  damages,  or  that  he  has  had  to  pay 

2  Ward  V.  Packard,  18  CaL  391. 

8  This  form  is  from  the  New  York  Code  Commissioners'  Book  of 
Forms. 

4  Swall  V.  Clarke,  51  Oal.  227. 

5  2  Wait's  Pr.  380;  and  see  Huyck  v.  Andrews,  113  N.  Y.  81;  10 
Am.  St.  Rep.  432. 

e  Hutchins  v.  Moody,  30  Vt.  658;  HaU  v.  Deao,  13  Jotins.  105. 
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money  to  remove  itJ  But  if  it  is  to  perform  some  specific 
things  or  save  the  covenantee  from  a  charge  or  liability,  the 
right  of  action  is  complete  upon  a  failure  to  do  the  act^  or  whea 
8uch  charge  or  liability  is  incurred.^ 


CHAPTER  IX. 

ON  UNDEBTAKINQ8,  BONDS,  ETO. 

I  8580.  Failure  of  consideration. 

Form  No.  845, 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  he  gave  said  undertaking  to  said  A.  B.  solely  in 
consideration  of  the  performance  by  said  A.  B.  of  the  covenants 
and  conditions,  upon  his  part,  •  in  an  agreement  then  made 
between  them,  of  which  agreement  a  copy  is  annexed  as  a  part 
of  this  answer. 

II.  That  this  defendant  duly  performed  all  the  conditions 
thereof  on  his  part. 

III.  That  the  said  plaintiff  [allege  breach  as  in  an  action  upon 
the  contract]. 

%  8590.  AMignmemt.  Where  a  clerk  of  a  court  was  sued  upon 
his  official  bond,  and  the  breach  alleged  was  that  he  had  sur- 
rendered certain  goods  without  taking  a  bond  with  good  and 
suflicient  securities,  and  the  plea  was  that  the  bond  which  had 
been  taken  was  assigned  to  the  plaintiffs,  who  had  brought  suit, 
and  received  large  sums  of  money  in  discharge  of  the  bond, 
this  plea  was  sufficient,  and  a  demurrer  to  it  was  properly  over- 
ruled.* 

§  8591.  Avoidance.  Matters  in  avoidance  of  a  sealed  in- 
strument must  be  pleaded  specially.^    A  plea  which  alleges  that 

TChurchUl  v.  Hunt.  3  Den.  321,  326;  Richard  v.  Bent,  5  lU.  38; 
14  Am.  Rep.  1;  Ardesco  Oil  Go.  v.  N.  A.  Mining  &  Oil  Co.,  66  Penn. 
Bt.  375,  381.  See,  as  to  damages  recoverable,  Beectaer  v.  Baldwin, 
55  (>)nn.  419;  3  Am.  St.  Rep.  57. 

8  Part  V.  Jackson,  17  Johns.  239;  Gardner  v.  Nlles,  16  Me.  280; 
Gennings  v.  Norton,  35  id.  309;  Gilbert  v.  Wlman,  1  N.  Y.  550;  49 
Am.  Dec.  359. 

1  Bevpps  V.  Ramsey,  15  How.  (U.  S.)  179. 

2Greathoii8e  v.  Dunlap,  3  McLean,  308. 
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the  bond  sued  on  was  obtained  fraudulently;  that  its  considera- 
tion was  the  price  of  chattels  sold  at  auction,  on  which  hc^  in 
order  to  induce  bids  by  others,  bid  five  hundred  dollars,  well 
knowing  that  the  said  chattel  was  unsound,  and  that  the  de- 
fendant offered  to  return  the  chattel  is  good.^ 

S  8502.  Conaideratlon  controTerted.  The  law  imports  a 
consideratidh  to  a  sealed  instrument  from  its  seal.  At  common 
law  a  want  x)f  consideration  could  not  be  pleaded  to  a  suit  on  a 
sealed  instrument,  the  presumption  of  a  consideration  being 
absolute  and  conclusive.  The  statute  of  this  state  has  not  al- 
tered the  presumption  of  a  consideration  which  still  accom- 
panies the  instrument,  but  only  modified  the  rule  so  far  ea  to 
allow  it  to  be  rebutted  in  the  answer.* 

S  3503.  Bate  of  payment.  A  bond  for  the  performance  of 
a  duty,  and  for  an  indemnity,  is  not  within  the  proyision  of 
that  statute  which  allows  the  plea  of  payment  after  the  day.*^ 
A  plea  of  payment  of  part  of  a  bond,  and  acceptance  \n  full,  is 
bad.« 

S  3504.  Defective  answer.  In  an  action  on  an  undertaking 
executed  by  and  on  behalf  of  the  defendants,  in  a  judgment  in 
ejectment,  conditioned  to  pay  the  value  of  the  use  and  occupa- 
tion of  the  premises  pending  the  appeal,  an  answer  setting  up 
that  pending  the  appeal  the  plaintiff  conveyed  a  part  of  the 
premises  to  one  or  more  of  the  defendants  in  the  judgment,  and 
has  leased  portions  to  other  parties,  does  not  state  facts  suffi- 
cient to  constitute  a  defense^  Such  answer  failing  to  show 
when  the  conveyance  was  made,  it  will  be  deemed  not  to  have 
been  made  until  the  last  day  the  appeal  was  pending.®    Such 

8  Casey  v.  Smales,  4  Mo.  77.  If  the  defendant  relies  upon  a 
want  of  consideration  he  must  plead  it.  County  of  Montgomery  v. 
Anchley,  92  Mo.  126. 

4McOarty  v.  Beach.  10  Cal.  461;  Wills  v.  Kempt,  17  Id.  98. 
California  Civil  Code,  §  1629,  abolishes  all  distinctions  between 
sealed  and  unsealed  Instruments. 

BHart  V.  Meeker,  1  Sandf.  623. 

SDoderick  v.  Leman,  9  Johns.  833;  but  see  Gal.  Civil  Code, 
II  1524,  1629. 

t  De  Castro  v.  Clarke,  29  Cal.  11. 

8  Id. 
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answer  is  also  defective  in  not  stating  that  the  use  and  occupa- 
tion of  the  portions  of  the  premises  conyeyed  and  leased  was  of 
any  value.^  In  an  action  on  an  undertaking  given  in  suing  out 
an  injunction,  the  defendants  can  not  object,  by  way  of  defense, 
that  the  business  which  they  enjoined  was  a  public  nuisance.** 
Conceding  that  there  is  a  necessary  discrepancy  between  the 
condition  and  the  penal  portion  of  the  bond,  it  ca^  not  be  set 
up  by  the  obligors,  as  the  bond  would  be  single,  and  in.  a  suit 
thereon  the  plaintiff  would  be  entitled  to  the  full  amount." 
Insanity  is  not  a  defense  on  an  injunction  bond,  it  not  appearing 
that  plaintiff  knew  the  fact.*^  A  defendant  can  not  plead  that 
the  only  evidence  of  a  breach  of  bond  consists  in  a  certain 
paper,  and  then  proceed  to  show  that  such  paper  does  not  prove 
a  breach.  He  is  not  allowed  to  make  the  case  turn  on  his  alle- 
gation concerning  the  proofs  of  his  adversary.*' 

S  3506.  Duplicity.  In  an  action  on  a  bond  for  the  payment 
of  certain  sums  of  money  at  Amsterdam,  the  plea  was  that  the 
money  was  paid.  Beplication,  that  the  sum  paid  was  not  ac- 
cepted in  satisfaction  by  the  agents  of  the  plaintiff;  that  the 
sum  was  not  paid  on  the  day  appointed;  and  that  damages  and 
interest  due  for  nonpayment  were  not  paid.  The  pleas  were 
bad  for  duplicity.*^  In  an  action  against  a  surety,  one  plea 
alleged  a  discharge  of  defendant  by  the  neglect  of  the  plaintiff 
to  sue  the  principal  upon  notice  so  to  do;  another  plea  set  up 
a  discharge  owing  to  an  extension  of  the  time  of  payment.  It 
seems  that  the  pleading  was  bad  for  duplicity.** 

»  De  Castro  v.  C^arkev  28  Gal.  11. 

10  Cunningham  v.  Breed,  4  Cal.  984. 

11  Swain  V.  Grave,  8  Cal.  549.  An  answer  in  a  suit  on  an  Injiinc^ 
tlon  bond  which  pleads  a  settlement  of  the  original  suit,  which 
bj  its  terms  was  limited  to  such  controveroles  as  then  existed,  is 
no  defense  to  an  action  on  the  injunction  bond,,  the  cause  of  actkMi 
upon  which  subsequently  arose.  And  a  motion  to  strike  out  the 
answer  is  proper.    Silcox  v.  Lang,  78  Cal.  118. 

13  Behrens  v.  McKensie,  23  Iowa,  338;  92  Am.  Dec.  42& 
18  United  States  v.  Girault,  11  How.  (tJ.  S.)  22l 

14  United  States  v.  Gumey,  1  Wash.  C.  C.  446;  affirmed,  4  Granch» 
338. 

16  Taylor  v.  Davis,  38  Miss.  493:  see,  however,  Cal.  Code  dr. 
Pro.,  S  441;  BeU  v.  Brown,  22  Cal.  678;  Buhne  v.  Oorbett,  43  id. 
264. 
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S  3596.  False  representations.  A  false  representation  made 
by  the  principal  to  a  surety  on  a  bond  before  his  signing  the 
same,  that  a  party  whose  name  appeared  thereon  aa  surety  had 
signed  said  bond,  will  discharge  said  surety.^* 

S  3607.  Former  action.  In  an  action  upon  a  sheriff's  official 
bond,  the  pendency  of  a  former  action  upon  the  same  bond 
may  be  pleaded  in  bar;  and  if  found  by  the  verdict,  the  plea  is 
good.^^  This,  however,  was  under  a  special  statute  authoriz- 
ing but  one  suit  on  an  official  bond,  and  giving  to  all  persons 
having  several  interests  the  right  to  join  in  that  suit,  or  to  make 
use  of  the  judgment  recovered  if  their  cause  of  action  accrue 
after  the  judgment. 

S  3698.  Joint  plea.  A  plea  which  is  entire  can  not  be  good 
in  part  and  bad  in  part,  an  entire  plea  not  being  divisible;  and 
consequently,  if  the  matter  pleaded  be  insufficient  as  to  one 
of  the  parties,  it  is  so  in  toto.  On  a  joint  plea,  therefore,  of 
nos  est  factum  to  a  bond,  if  the  bond  is  the  deed  of  any  of  the 
defendants,  the  plea  is  bad  as  to  all,  and  the  plaintiff  is  en- 
titled to  judgment.^® 

S  3699.  HoTation.  Taking  a  note  from  the  obligor  in  a  bond 
payable  in  terms  at  the  same  time  as  the  bond,  and  for  the  same 
debt,  discharges  the  sureties  on  the  bond,  because  the  days  of 
grace  have  to  be  added  before  the  note  is  payable,  and  so  time 
is  given  to  the  principal.*®  Where  an  answer  contains  an  alle- 
gation of  alteration  in  an  instrument,  it  must  state  that  such 
alteration  was  made  with  the  knowledge  or  consent,  or  by  the 
authority  of  the  plaintiff.** 

S  3600.  Positive  averments  —  essential  allegations.  Every  plea 
in  discharge  or  avoidance  of  a  bond  should  state  positively 
and  in  direct  terms  the  matter  in  discharge  or  avoidance,  and 

16  Chamberlln  v.  Brewer,  3  Bush  (Ky.).  561. 

17  Commonwealth  v.  Cope,  45  Penn,  St.  161. 

18  United  States  v.  Linn,  1  How.  (U.  S.)  104;  S.  C,  17  Pet.  88. 
i»  Appleton  V.  Parker,  15  Gray,  173. 

ao  Humphreys  v.  Crane,  5  Col.  173;  see  §  3233,  ante.  A  material 
alteration  will  not  Invalidate  a  written  instrument  when  made 
by  a  stranger  to  the  contract.  Murray  v.  Peter8<m,  6  Wash.  St. 
418;  Gleason  v.  Hamilton,  13S  N.  Y.  353. 
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not  leave  the  defense  relied  on  to  be  inferred.**  A  plea  seek- 
ing to  avoid  a  bond  for  being  illegally  taken  in  colore  officii 
should  specially  state  all  the  facts  which  show  that  illegality.^ 
In  an  action  upon  an  undertaking  which  was  given  upon  is- 
suing an  injunction,  and  was  conditioned  to  pay  all  damages 
sustained  thereby,  ^Sf  the  court  shall  finally  decide  that  the 
plaintiff  (in  the  injunction  suit)  was  not  entitled  thereto/'  if 
the  complaint  avers  that  judgment  has  been  rendered  in  the 
injunction  suit  in  favor  of  the  defendants,  but  does  not  disclose 
the  ground  of  the  judgment,  nor  aver  in  terms  that  the  court 
has  decided  that  the  plaintiff  therein  was  not  entitled  to  the 
injunction,  an  answer  merely  denying  that  it  has  been  so 
decided,  and  the  present  plaintiff  has  been  damnified,  and  that 
defendant  is  indebted  to  him,  is  not  irrelevant,  and  raises  a  ma- 
terial issue.®  Nor  is  it  shown  to  be  sham  by  an  affidavit  stat- 
ing that  the  complaint  in  the  injunction  suit  was  dismissed, 
but  not  disclosing  on  what  ground. 

§  3601.  Beplevin.  In  an  action  on  the  bond,  the  fact  that 
defendant  brought  his  action  before  an  incompetent  tribxmal 
is  no  defense,  and  the  plea  that  the  title  of  property  so  re- 
plevied is  in  him  is  bad.^  Where  the  defendant  in  a  replevin 
suit  failed  to  claim  the  return  of  the  property  in  his  answer, 
and  on  the  trial  the  jury  found  a  verdict  for  the  defendant,  on 
which  the  court  rendered  judgment  against  plaintiffs  for  costs, 
which  was  paid,  it  was  held  that  the  payment  of  the  judgment 
as  taken  was  a  complete  discharge  of  plaintiffs'  sureties  on 
the  undertaking.^ 

§  36013.  Seals  not  afExed.  A  plea^  alleging  merely  that  seals 
were  affixed  to  a  bond  without  the  consent  of  the  defendant, 
without  also  alleging  that  it  was  done  with  the  knowledge  or 
by  the  authority  or  direction  of  the  plaintiffs,  is  not  sufficient.* 

21  United  States  v.  Bradley,  10  Pet.  343;  compare  Mayor  of  Alex- 
andria V.  Moore,  1  Cranch  C.  O.  440;  Wood  v.  Franklin,  3  id.  115; 
Tucker  v.  Lee,  id.  684. 

22  United  States  v.  Sawyer,  1  Gall.  86. 

23  See  McHenry  v.  Hazard,  45  Barb.  667. 
24Mcnermott   v.   Isbell,   4   Oal.    113. 

25  Chambers  v.  Waters,  7  Cal.  300. 

26  United  States  v.  Linn,  1  How.  (U.  S.)  104. 
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S  3608.  Set-off.  In  an  action  on  an  appeal  bond,  in  which 
defendants  claim  the  right  to  offset  the  balance  of  a  decree  in 
a  foreclosure  suit,  which  they  have  purchased  and  now  hold 
against  J.  R.  D.  and  J.  T.  H.,  and  eleven  other  defendants  in 
that  suit,  upon  the  ground  that  J.  R.  D.  and  J.  T.  R.  are  the 
parties  beneficially  interested  in  the  claim  in  suit  in  this  action, 
and  that  they  and  the  other  eleven  defendants  in  the  decree 
sought  to  be  offset  are  insolvent,  it  was  held  that  the  set-off  can 
not  be  allowed;  and  further,  that  the  matter  set  up  in  the  answer 
is  not  a  defense,  legal  or  equitable,  in  any  other  sense  than  as 
being  purely  an  offset,  and,  therefore,  such  matter  can  not  be 
relied  on  as  an  equitable  defense  independent  of  and  beyond 
the  right  of  offset  given  by  the  Practice  Act.^ 

§  3604.  Void  contract.  Whenever  a  contract  or  obligation 
imder  seal  is  void  ab  initio,  the  general  plea  of  turn  est  factum  is 
proper.  Where  it  is  merely  voidable,  a  special  plea  setting 
forth  the  special  circumstances  is  necessary.^  On  the  plea  of 
turn  est  factum  in  an  action  on  a  bond,  the  present  validity  of 
the  instrument  is  in  issue,  and  every  circumstance  that  goes  to 
show  that  it  is  not  the  deed  or  contract  of  the  party  is 
provable.^ 

37  Duff  V.  Hobbe,  19  Oal.  640. 

»  Bull.  N.  P.  172;  Somers  v.  Skinner,  16  Mass.  348;  Bottomley  T. 
United  States,  1  Story  O.  C.  135. 

28Speake  v.  United  States,  9  Cranch,  28;  Button-Hole,  etc.,  Oo. 
V.  Burblack,  86  W.  Ya.  647. 
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SUBDIVISION  THIED. 

INJURIES  TO  THE  PERSON. 


CHAPTER  I. 

ASSAULT  AND  BATTBBY. 

t  8605.  Ctaneral  deniaL 

Form  No,  846, 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  defendant  has  not  committed  the  acts  alleged,  or 
any  one  of  them  [or,  the  defendant  denies  each  and  eyery  alle- 
gation thereof]. 

I  3600.  Th*  Mtme  —  denial  of  battory. 

Form  No,  S47. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  the  defendant  did  not  strike  nor  wound  the  plaintilf. 

§  8607.  Mitigation  of  damages.  In  an  action  for  assault  or 
for  false  imprisonment,  evidence  in  mitigation  of  damages  may 
be  given  without  being  pleaded.^  So  evidence  in  mitigation 
may  be  given  under  a  general  denial.^  Insulting  language  may 
be  shown  in  evidence  in  mitigation.^  And  when  the  acts  done 
or  words  spoken  are  a  portion  of  a  series  of  provocations,  fre- 
quently repeated  and  continued  down  to  the  time  of  the  assault, 
they  may  be  proven.*    But  no  provocation,  it  would  seem, 

1  Travis  v.  Barger,  24  Barb.  414;  Hays  v.  Berryman,  6  Boew. 
679;  see,  however,  Poland  v.  Johnson,  16  Abb.  Pr.  235. 

aKneedler  v.  Sternberg,  10  How.  Pr.  68;  Dunlap  v.  Snyder,  17 
Barb.  561;  Mitchell  v.  Cody,  26  N.  Y.  Supp.  781. 

sCushman  v.  Ryan,  1  Story,  91;  Castner  v.  Sliker,  33  K.  J.  L.  95; 
Dolan  V.  Pagan,  63  Barb.  73;  Corcoran  v.  Harran,  56  Wis.  120; 
Millard  v.  Truax.  84  Mich.  517;  22  Am.  St.  Rep.  705. 

4Stetlar  v.  NelUs,  60  Barb.  524;  S,  C,  42  How.  Pr.  163. 
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amounting  to  less  than  a  justification^  will  render  the  defend- 
ant liable  to  less  than  compensatory  damages.^  But  circum- 
stances which  amount  to  a  complete  justification  are  not  ad- 
missible in  evidence  in  mitigation  unless  pleaded.^  Aggravated 
circumstances  need  not  be  denied;  they  are  not  traversable  J 
In  an  action  for  damages  for  an  assault  and  battery^  a  libel  pub- 
lished by  the  plaintiff  and  concerning  the  defendant  does  not 
constitute  a  counterclaim.  The  objection  to  such  counterclaim 
is  not  waived  by  a  failure  to  demur,  and  evidence  to  support  it 
is  inadmissible.^ 

I  3e06.  JustifLcatlon  of  aMault.  A  previous  threat,  alone 
and  unaccompanied  by  any  immediate  demonstration  of  force 
at  the  time  of  the  renconter,  will  not  justify  or  excuse  an  as- 
sault.^ But  if  there  be  at  the  time  such  a  demonstration  of 
force  as  would  induce  a  well-founded  belief  in  the  mind  of  a 
reasonable  person  that  his  adversary  was  on  the  eve  of  executing 
his  threat,  and  that  his  only  means  of  escaping  from  death  or 
great  bodily  injury  was  immediately  to  defend  himself  against 
the  impending  danger,  the  law  of  self-defense  would  justify 
him  in  the  use  of  whatever  force  was  necessary  to  avert  the 
threatened  peril.^^  In  an  action  for  assault  and  battery,  and 
false  imprisonment,  a  Special  plea  of  justification,  which  states 
matters  which  occurred  subsequent  to  the  suit,  is  bad  on  de- 
murrer.** 

I  8600.  The  Mai6  —  Mlf -dcfeiuM. 

Form  No.  848, 

[Title.] 

The  defendant  answers  to  the  eomplaint: 

That  the  plaintiff  first  assaulted  the  defendant,  who  there- 
upon necessarily  committed  the  acts  complained  of,  in  self- 
defense. 

i  3610.  Jturtiilcation  of  aMault.  One  is  justified  in  using 
violence  in  defending  himself  against  violence,  but  he  must  not 

B  Blrctaard  v.  Booth,  4  Wis.  67;  Dresser  v.  Blair,  28  Mich.  501. 
«  WatsoD  V.  Christie,  2  Bos.  &  Pul.  224. 

7  Schnaderbeck  v.  Worth,  8  Abb.  Pr.  37;  Gilbert  v.  Rounds,  14 
How.  Pr.  46;  Lane  v.  Gilbert,  9  Id.  150. 
s  Macdoufirall  v.  Magulre,  35  Cl&l.  274;  95  Am.  Dec.  98. 
•  People  V.  ScroKglns,  37  Cal.  684. 
10  Id. 

II  Locklnpton  v.  Smith,  Pet  C.  C.  466. 
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exceed  what  is  necessary  to  self-defense.^^  An  assault  can  not 
be  justified  as  made  in  self-defense,  unless  the  danger  of  in- 
jury is  so  manifest  and  pressing  that  no  other  reasonable  means 
of  self-protection  are  immediately  available.^^ 

§  8611.  Mutual  Tiolence.  Where  violence  is  committed  on 
both  sides,  there  can  not  be  a  recovery  by  both  parties  in  cross- 
action.  The  party  who  first  recovers  may  plead  that  recovery 
in  the  suit  against  himself  for  the  same  affray.  Hence,  the 
party  first  attacked  is  not  entitled  to  maintain  an  action,  if 
he  uses  violence  in  repelling  the  assault  exceeding  what  is  re- 
quired for  self-defense.** 

§  8612.  Acts  done  to  preserve  the  peace. 

Farm  No.  849. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
I.  That  the  defendant  did  not  strike  or  wound  the  plaintiff. 
U.  That  at  the  time  mentioned  in  the  complaint  the  plaintiff 

made  an  assault  on  one  B.,  and  was  then  and  there  beating 

him. 

III.  That  thereupon  the  defendant,  in  attempting  to  preserve 
the  peace,  and  prevent  the  plaintiff  from  further  so  doiiig, 
gently  laid  his  hands  upon  the  plaintiff,  by  which  plaintiff  suf- 
fered no  injury. 

IV.  That  the  acts  above  mentioned  are  the  same  of  which 
the  plaintiff  complains. 

§  8613.  Preserving^  the  peace.  A  person  who  witnesses  an 
affray  may,  during  its  continuance,  and  for  the  purpose  of 
putting  a  stop  thereto,  lay  hands  upon  those  engaged  in  the 
affray.*' 

13  People  V.  Williams,  32  Gal.  280;  People  v.  Campbell,  30  id.  312: 
Scribner  v.  Beach,  4  Den.  448;  47  Am.  Dec.  285. 

18  Keyes  v.  Devlin.  3  E.  D.  Smitli,  518;  Kent  v.  CJole.  84  Mich.  579; 
Higgins  V.  MiDaghan,  78  Wis.  602;  23  Am.  St.  Rep.  428. 

i«  Ooekroft  v.  Smith,  Salk.  642;  Zoueh  v.  Thompson,  1  Ld.  Raym. 
177;  Hannan  v.  Bdes,  15  Mass.  347;  Elliott  v.  Brown,  2  Wend.  497; 
20  Am.  Dec.  644. 

IB  Xoden  v.  Johnson,  16  Q.  B.  218;  Timothy  v.  Simpson.  6  Carr. 
&  P.  500.  Ad  officer  who  makes  a  legal  arrest  can  not  be  liable  for 
assault  and  battery  where  the  evidence  falls  to  show  that  he  used 
unnecessary  force.    Baker  v.  Barton,  1  Ool.  App.  183. 
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§  8614.  Defense  of  ponession  of  dwelling. 

Form  No.  850, 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  [Deny  beating  and  wounding.] 

II.  The  defendant  further  alleges  that  at  the  time  mentioned 
in  the  complaint  the  defendant  was  lawfully  possessed  of  [here 
designate  the  dwelling]. 

III.  That  the  defendant  being  so  possessed  thereof,  the  plain- 
tiff was  unlawfully  therein,  and  [state  unlawful  acts  he  was 
doing]. 

IV.  That  thereupon  the  defendant,  in  defense  of  the  pos- 
session of  his  dwelling,  gently  laid  his  hands  upon  the  plain- 
tiff in  order  to  remove  him,  as  he  lawfully  might. 

y.  That  the  acts  above  mentioned  are  the  same  of  which 
the  plaintiff  complains. 

§  8616.  Defense  of  house,  land,  etc.  One  in  the  peaceable 
possession  of  house  or  lands,  and  having  the  right  so  to  be  in 
possession,  will  be  justified  in  using  all  necessary  force  to  de- 
fend his  possession  against  any  forcible  attempt  to  expel  him.*^ 
The  son  of  the  owner,  acting  under  the  latter^s  authority,  has 
the  same  right.  *^  A  ticket  of  admission  to  a  place  of  public 
amusement  is  held  to  be  only  a  revocable  license.*®  Where  one 
is  peaceably  in  the  house  of  another  for  a  lawful  purpose,  as  for 
the  purpose  of  serving  a  subpoena,  he  may  use  such  force  as  is 
necessary  to  overcome  any  force  used  to  prevent  it,  being  liable 
only  for  any  excess  of  violence.*® 

i«Oory  v.  The  People,  45  Barb.  262;  Parsons  v.  Brown,  15  Id. 
600;  Morgan  v.  Durfee,  60  Mo.  460;  83  Am.  Rep.  608;  Bliss  v. 
Johnson,  73  N.  Y.  520. 

17  Trlbble  v.  Frame,  7  J.  J.  Marsh.  600,  617;  23  Am.  Dec.  430;  see, 
also,  Woodman  v.  Howell,  45  111.  367;  02  Am.  Dec.  221.  A  wife 
has  the  right  to  fight  in  the  necessary  defense  of  her  husband,  the 
child  in  defense  of  his  parent,  the  servant  in  defense  of  his  master, 
and  reciprocally.  State  v.  Johnson,  75  N.  C.  174.  But  if  a  father 
and  his  adversary  are  engaged  in  a  fight  on  equal  terms,  the  son's 
Interference  is  not  Justifiable.     Id. 

18  Burton  v.  Scherpf,  1  Allen,  133;  70  Am.  Dec.  717;  McCrea  v. 
Marsh,  12  Gray,  211;  71  Am.  Dec.  745;  Wood  v.  Ledbitter,  13  Mee. 
&  W.  83a 

lOHagar  v.  Danforth,  20  Barb.  16;  reversing  S.  0.,  h  How.  Pr. 
485. 
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§  8616.  The  same  —  reslBtance  of  entry. 

Farm  No.  851. 

[Title.] 

The  defendant  answers  to  the  complaint: 

I  and  II.  [As  in  preceding  form.] 

III.  That  the  plaintiff  then  and  there^  with  force  and  Tic- 
lence^  attempted  to  break  into  the  said  dwelling  [or  other 
possession],  without  the  leave  and  against  the  will  of  the 
defendant. 

lY.  That  the  defendant  thereupon,  in  order  to  preserre  the 
peaceable  possession  thereof,  resisted  the  plaintiffs  entrance, 
and  in  doing  so  necessarily  assaulted  and  beat  the  plaintiff,  as 
he  lawfully  might;  and  if  the  plaintiff  sustained  any  damage, 
it  was  occasioned  by  his  own  wrong. 

y.  That  the  acts  above  mentioned  are  the  same  of  which  the 
plaintiff  complains. 


I  8617.  Justiileation  by  captain  of  ▼< 

Form  No.  852. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  as  to  the  alleged  assaulting,  beating,  and  ill-treating 
the  plaintiff,  the  defendant  was,  at  the  time  thereof,  captain  of 
the  ship  called  the 

II.  That  the  plaintiff  was  then  on  board  of  said  ship  as  a 
seaman  [state  excuse  for  beating  him,  such  as  mutiny,  etc.] 

III.  Wherefore  the  defendant,  for  the  preservation  of  the 
peace,  and  to  preserve  due  order  on  said  ship  [state  what  was 
done]. 

8618.  Justifleation  of  master.  The  master  or  commander 
of  a  vessel,  in  general,  is  not  liable  for  chastisemient  inflicted 
on  a  seaman  or  marine,  where  he  acted  under  a  sincere  con- 
viction that  it  was  necessary  to  enforce  discipline  or  compel 
obedience  to  orders,  and  not  from  passion  or  revenge.^  So, 
where  the  master  acts  believing  from  the  circumstances  that 
there  is  immediate  danger  from  a  mutiny.^ 

aoDinsman  v.  Wilkes,  12  How.  (U.  Si.)  390:  United  States  v. 
Freeman,  4  Mason,  505;  Thompson  v.  Busch,  4  Wash.  C.  C.  338: 
Thome  v.  White,  Pet  Adm.  168. 

21  Roberts  v.  Eldridge.  Sprague,  54:  United  States  v.  Colby,  Id. 
119:  United  States  v.  Lent,  id.  311.  What  degn^ee  of  misconduct, 
or  circumstances  of  provocation,  on  the  part  of  a  seaman,  will 
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§  8619.  Justiflcatioii  of  removing^  plaintiff  from  railroad  car 
for  nonpayment  of  fare. 

Form  No,  853. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  the  defendant  was,  before  and  at  the  time  when  the 
said  supposed  grievances  were  committed,  the  conductor  and 

had  charge  of  a  passenger  train  on  the  railroad  of  the 

Bailroad  Company,  running  from to 

II.  That  one  of  the  regulations  of  said Rail- 
road Company  was,  that  no  person  should  be  permitted  to  be 
and  remain  on  such  train  without  having  a  ticket  therefor,  duly 
obtained  of  their  authorized  agents.     . 

III.  That  at  the  time  mentioned  in  the  complaint,  the  plain- 
tiff was  on  the  said  train,  without  having  a  ticket  therefor  as 
aforesaid,  and  then  and  there  refused  to  purchase  a  tickot  or 
to  pay  his  fare. 

lY.  That  the  defendant  then  and  there  requested  the  said 
plaintiff  to  leave  the  said  train,  which  the  plaintiff  refused  to 
do;  whereupon  the  defendant  then  and  there  gently  laid  his 
hands  upon  the  plaintiff,  and  removed  him  from  the  train, 
doing  no  unnecessary  violence,  as  he  lawfully  might  do;  which 
is  the  same  act  complained  of  by  the  plaintiff.** 

I  8620.  Justification  of  conductor.  A  conductor  of  a  train 
is  protected  in  putting  out  of  the  cars  a  passenger  who  has 
refused  to  pay  his  fare.**  They  are  limited  to  the  use  of  just 
so  much  force  as  may  effect  that  object,  and  no  more,^  and  it 
must  be  consistent  with  the  safety  of  the  passenger's  life.* 

Justify  corporal  punishment  or  correction  by  an  officer,  see  Morris 
V.  Ck>meU,  Sprague,  62;  Payne  v.  Allen,  Id.  304;  Sheridan  v.  Furbur, 
Blatchf.  &  H.  428.  And  as  to  instruments  and  modes  of  punish- 
ment, see  Benton  v.  Whitney.  Grabbe,  417;  Shelter  v.  York,  id.  449; 
Forbes  v.  Parsons,  id.  283;  United  States  v.  Gufler,  1  Curtis  G.  O. 
501;  Saunders  y.  Buslcui>,  Blatchf.  &  H.  264;  Shorey  v.  Rennel, 
Sprague,  467;  see  Noden  v.  Johnson,  2  Eng.  L.  &  Eq.  201. 

23  The  above  form  is  talcen  from  Nash's  Ohio  PL  &  Pr.  No.  323. 
28  People  V.  JiUaon,  3  Park.  Or.  234;  McOlure  v.   Phil.,  Wil.  & 

Bait.  R.  R.  Co.,  34  Md.  532;  6  Am.  Rep.  345;  Fink  v.  The  Albany, 
etc.,  R.  R.  Co.,  4  Lans.  147.  And  he  has  implied  auttiority  to 
eject  a  trespasser  from  the  train.  Railroad  Co.  v.  Anderson,  82 
Ter.  516;  27  Am.  St.  Rep.  902. 

24  Hibbard  v.  New  York  &  E.  R.  R.  Co.,  15  N.  Y.  455. 
25Sanford  v.  Eighth  Ave.  R,  R.  Co..  2.3  N.  Y.  343;  80  Am.  Dec. 

286;  Illinois,  etc..  R.  R.  Co.  v.  Sutton,  53  111.  397:  Healey  v.  Railroad 
Co.,  24  Ohio  St,  23. 


§§  3621-3624  forms  of  answers.  ?G3 

Thus,  a  railroad  company  may  be  held  liable  for  forcibly  ex- 
pelling a  person  from  the  cars  while  the  train  is  in  motion,  and 
it  is  no  defense  that  such  person  was  not  rightfully  on  the 

train." 

» 

§  8621.  Qen«ral  denial.  Where  a  conductor  upon  .a  railroad 
is  sued  for  a  battery  in  forcibly  ejecting  a  passenger,  he  can 
not  prove  under  a  general  denial  the  existence  of  rules  of  the 
company,  that  they  were  reasonable,  and  that  his  acts  were 
done  in  conformity  with  such  rules.^ 


CHAPTER  n. 

FALSE  IMPRISONMENT. 

I  8622.  Denial  of  arrest. 

Form  No.  834. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  the  defendant  did  not  cause  said  order  of  arrest  [or 
warrant]  to  be  issued. 

i  8623.  General  denial.  In  an  action  for  malicious  arrest,  a 
general  denial  puts  in  issue  the  want  of  probable  cause.^  The 
denial  must  be  positive.  A  denial  on  information  and  belief 
will  not  be  allowed.^ 

§  8624.  Denial  of  want  of  probable  cause. 

Form  No.  855. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  defendant  did  not  falsely  or  maliciously,  op  without 
probable  or  reasofiable  cause,  cause  the  plaintiff  to  be  arrested; 
nor  did  he  cause  plaintiff  to  be  arrested  at  all. 

26  Law  y.  Illinois  Oent.  R.  R.  Co.,  32  Iowa,  534;  Sanford  v.  BlgbUi 
Ave.  R.  R  Co.,  23  N.  Y.  343;  80  Am.  Dec.  286;  Harrold  v.  RaUroad 
Co.,  47  Minn.  17;  Morris  v.  Railroad  Ck>.,  116  N.  Y.  562;  KUne  ▼. 
O.  P.  R  R.  Co.,  39  Cal.  587;  Jackson  t.  Second  Aye.  R,  B.  00^ 
47  N.  Y.  274;  7  Am.  Rep.  448. 

JW  Pier  V.  Finch,  29  Barb.  170. 

iBreux  t.  Domec,  18  Cal.  83;  Roet  v.  Harris,  12  Abb.  Pr.  446; 
Radde  v.  Ruck^aber,  3  Duer,  685;  Simpson  t.  McArthur.  16  AMx 
Pr.  302. 

3  Lawrence  v.  Derby,  16  Abb.  Pr.  346^ 
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I  8085.  How  pleaded.  In  an  answer  in  an  action  for 
malicious  prosecution,  it  is  superfluous  to  set  forth  facts  show* 
ing  probable  cause.'  And  if  the  allegation  of  want  of  probable 
cause  be  denied,  it  is  redundant  to  allege  probable  cause  as  a 
separate  defense.^ 

i  8626.  Jostiflcation  under  legal  process.  The  defense  that 
the  imprisonment  was  under  lawful  process  must  be  specially 
pleaded.^  And  it  has  been  held  that  to  exempt  one  from  lia- 
bility for  causing  the  arrest  on  mesne  process,  it  must  be  ap- 
parent not  only  that  he  believed,  but  also  that  he  had  reason 
to  believe,  the  essential  facta  averred  in  his  affidavit,  as  in  the 
instance  that  the  debtor  was  about  to  leave  the  state.®  In 
Indiana  it  is  not  necessary  to  a  constable's  justification  of  an 
arrest  under  a  capias  ad  respondendum,  issued  by  a  justice,  that 
the  writ  should  be  supported  by  affidavit.''  But  it  is  otherwise 
if  the  justification  be  attempted  by  the  party  or  the  justice.® 
Where,  in  au  action  for  false  imprisonment,  the  defendant,  by 
special  plea,  set  up  legal  process  in  justification  of  the  imprison- 
ment charged,  and  then  averred  that  he  did  not  arrest  the  plain- 
tiff, but  that  the  latter  voluntarily  gave  bail,  it  was  held  that 
the  plea  was  bad  for  duplicity.®  Simply  pleading  a  justifici^ 
tion,  without  denying  the  want  of  probable  cause,  admits  the 
latter.^®  In  an  action  for  false  imprisonn^nt,  unless  the  de- 
fendant is  an  officer,  the  answer  should  state  the  circumstances, 
from  which  the  court  may  judge  whether  the  suspicion  was 
reasonable.^^  As  to  what  constitutes  sufficient  probable  cause 
to  justify  a  prosecution  for  larceny,  see  case  cited  in  note.^ 

8  Radde  v.  Ruekgaber,  3  Duer,  684. 

4Rost  V.  Harris,  12  Abb.  Pr.  446. 

SAneo  V.  Parkhurst,  10  Vt.  557;  Wilson  v.  Railway  Oa,  20  N.  T. 
Supp.  *852.  An  answer  Justifying  under  a  warrant  must  show  that 
the  arrest  was  the  same  trespass  as  charged  In  the  complaint. 
Toung  V.  Warder.  94  Ind.  857. 

6  Gee  V.  Patterson,  63  Me.  49. 

7  Davis  V.  Bush,  4  Blackf.  830. 

sid.;  See  Goodwlne  v.  Stephens,  63  Ind.  112;  WUke  v.  Holt,  95 
Id.  469. 
» Stanton  v.  Seymour,  5  Mcljean,  267. 

10  Morris  v.  Oorson,  7  Cow.  281. 

11  Mure  V.  Kaye,  4  Taunt.  34. 
laHaupt  V.  Pohlmann,  16  Abb.  Pr.  801. 

Vol.  n  —  97 


g§  3627-3629  F0BM8  OF  akswbbs.  770 

A  juBtice^  justifying  his  imprisonment  of  another^  must  show 
that  he  fills  the  office^  not  merely  de  facto,  huide  jure.^ 

i  8627.  Waiver  of  right  of  action.  The  right  of  action  for 
false  imprisonment  may  be  lost  by  a  waiver  thereof.  Thus, 
where  the  plaintiff  was  arrested  upon  an  execution  improperly 
issued^  and  instead  of  being  discharged  from  execution  by  the 
defendant,  after  three  months'  confinement,  obtained  his  libera- 
tion under  the  act  for  the  relief  of  debtors,  it  was  held  that  he 
thereby  waived  the  error  and  affirmed  the  execution.**  So 
where  a  defendant  in  an  action  was  arrested  imder  a  judge's 
order,  and  offered  bail  to  the  plaintiff's  attorneys,  and  induced 
them  to  examine  and  accept  bail,'  it  was  held  a  waiver  of  any 
objection  to  his  having  been  held  to  bail.*^  An  agreement  not 
to  bring  an  action  for  false  imprisonment  if  founded  on  a  good 
consideration  is  binding.*® 

§  3028.  Justification  of  arrest  upon  suspicion  of  a  fslony. 

Farm  No.  856, 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  immediately  before  the  time  mentioned  in  the  com- 
plaint a  felony  was  committed  [briefly  state  the  felony  and 
causes  of  suspicion  against  the  plaintiff]. 

II.  That  thereupon  the  defendant,  who  was  then  and  there 

sheriff  of  the  county  of ,  having  reasonable  cause 

to  suspect  the  plaintiff  of  having  committed  such  felony,  ar- 
rested him  and  brought  him  before  J.  P.,  a  justice  of  the  peace 
of [or  other  magistrate],  to  be  dealt  with  ac- 
cording to  law. 

III.  That  the  above  acts  are  the  same  of  which  plaintiff  com- 
plains.*'' 

§  8620.  Befense.  It  Ig  a  good  defense  for  assault  and  bat- 
tery that  the  complainant  had  conmiitted  petit  larceny,  and 

18  Newman  v.  Tleman,  37  Barb.  159.  See,  as  to  neceaslty  of  a 
fuU  and  special  plea  of  Justification,  when  interposable,  Brown 
V.  Ghadsey,  39  Barb.  258. 

14  Reynolds  y.  Cburch,  3  Gal.  274;  see  Fuller  v.  Bowker,  11  Midi. 
204. 

15  Dale  V.  Radcliffe,  25  Barb.  333. 

16  See  Wentworth  v.  BuUen,  9  Bam.  &  Cress.  840. 

17  The  above  form  is  from  Al>bott's  Forms,  No.  1010. 
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that  the  alleged  assault  consisted  in  arresting  him  therefor.^ 
So  priyate  persons  may  be  justified  for  an  assault  in  arresting 
persons  in  the  act  of  committing  a  felony.^ 

I  8680.  The  same  —  of  arrest  under  criminal  procasa. 

Form  No,  857. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  before  and  at  the  time  of  the  committing  of  the  al- 
leged trespasses^  he^  the  ^aid  defendant^  was  a  constable  [or 
sheriff]  within  and  for  the  town  [or  county]  of 

II.  That  a  warrant  duly  issued  by  one  A.  B.^  under  his  hand 
and  seal,  and  directed  to  any  constable   [or  sheriff]  of  said 

y  which  then  was  delivered  to  this  defendant  as 

such  constable  [or  sheriff]^  to  be  executed;  whereby  he  was 
commanded  to  arrest  the  said  plaintiff  and  bring  him  forth- 
with before  said  justice  [or  state  before  whom]^  there  to  answer 
to  the  charge  of  having  feloniously  stolen  and  carried  away 

the  goods  and  chattels  of  one ,  to  the  value  of 

dollars  [setting  forth  the  tenor  of  the  writ  or 

warrant  according  to  its  effect]. 

III.  That  the  said  A.  B.  then  was  a  justice  of  the  peace, 

within  and  for  the  town  of  ,  duly  elected  and 

qualified,  and  acting  as  such. 

IV.  That  by  virtue  of  the  said  warrant  so  issued,  he,  the 
said  defendant,  did  arrest  the  said  plaintiff,  and  had  him  in 
liis  custody  unt>l  he  was  discharged  [or  state  facts]. 

f  8631.  Trespass.  In  trespass  to  persons,  a  justification 
under  civil  process,  mesne  or  final,  must  be  pleaded  specially 
by  the  party  in  whose  favor  it  is  issued.  Such  a  justification 
does  not  sustain  the  plea  of  not  guilty.  And  the  rule  is  the 
same  whether  the  defendant  made  the  arrest  or  only  directed  it 
to  be  made.^ 

I  3682.  Justiflcation  by  officer  of  the  same. 

Form  No.  858, 

[Title.] 
The  defendant  answers  to  the  complaint: 
T.  That  at  and  immediately  before  the  time  mentioned  in  the 

18  People  V.  Adler,  3  Park.  Cr.  249. 

i»  People  V.  Wolven,  7  N.  Y.  Leg.  Obs.  89;  People  v.  McArdle.  1 
Wheel.  Cr.  101. 
»  Coats  V.  Parby,  2  N.  Y.  517. 
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eomplaint  the  defendant  was  a  conatable  in  the  town  of 

[or  desi^ate  other  official  character]. 

II.  That  he  was  then  informed  by  [here  state  sources  of  in- 
formation], that  a  felony  had  been  committed,  in  the  robbery  of 
[state  felony,  and  the  grounds  for  suspicion  of  the  plaintifiT]. 

III.  That  thereupon,  believing  such  information  to  be  true, 
and  acting  thereon,  as  was  his  duty  to  do,  he  arrested  1^it»,  and 

brought  him  before  J.  P.,  a  justice  of  the  peace  of , 

[or  other  magistrate],  to  be  dealt  with  according  to  law. 

lY.  That  the  above  acts  are  the  same  of  which  plaintiff  com- 
plains.'^ 


CHAPTER  m. 

LIBEL  AND  SLANDBB. 

I  8688.  Denial  of  inducement. 

Form  No,  839, 

[Title.] 
The  defendant  answers  to  the  complaint,  and  denies: 
That  the  plaintiff  was  or  is  a  [physician],  either  as  alleged  or 
otherwise. 

I  8684.  AllegationjB  in  generaL  In  a  complaint  it  is  suffi- 
cient to  state  generally  that  the  words  were  spoken  or  published 
concerning  the  plaintiff;  and  if  such  allegation  be  controverted, 
the  plaintiff  must  establish  on  the  trial  that  it  was  so  spoken  or 
published.*  The  defendant  may  in  his  answer  aHege  both  the 
truth  of  the  matter  charged  as  defamatory  and  any  mitigating 
circumstances,  to  reduce  the  amount  of  damages;  and  whether 
he  prove  the  justification  or  not,  he  may  give  in  evidence  the 
mitigating  circumstances.^  That  the  letter  containing  the  de- 
famatory language  was  intended  for  the  plaintiff  himself  is  held 
bad.'  Allegations  in  a  complaint,  relative  to  the  intent  and 
motives  of  a  libelous  publication,  are  not  to  be  deemed  material, 

2t  As  to  the  sufficiency  of  this  defense,  see  Holly  v.  ltix»  3  Wend» 
850;  20  Am.  Dee.  702;  White  v.  McQueen,  96  Mich.  248. 

1  Cal.  Code  Civ.  Pro.,  ft  4fiO;  see  S  1666,  ante. 

2  Id.,  i  461;  Carson  v.  Mills,  69  N.  C.  122. 
SFox  V.  Broderick,  14  Irish  Com.  Li.  R.  458. 


.^  J 
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ao  EB  to  Tender  it  necessary  for  the  defendant  to  admit  or  con- 
trovert them  in  his  answer.^  The  answer  in  an  action^  bef (»e 
the  amendment  of  the  Code  dispensing  with  a  reply^  except  in 
certain  cases,  averred  the  truth  of  the  libel  sued  on;  and  the 
reply  controverted  specific  allegations  in  the  answer,  and  then 
concluded  with  a  general  denial  of  all  matters  in  the  answer  not 
particularly  referred  to:  it  was  held  that  the  denial  was  suffi- 
ciently specific,  and  that  the  issue  was  the  truth  of  the  publica- 
tion, and  the  burden  was  on  the  defendant.' 

I  8635.  Ck>lloquiiuii.  The  office  of  a  colloquium  is  to  point 
the  libel  and  explain  the  circumstances  which  render  libelous 
words  which  otherwise  might  be  innocent  and  harmless.*  The 
extrinsic  facts  necessary  to  show  the  libelous  meaning  of  the 
words  must  be  set  forth  in  the  colloquium,  and  the  innuendo 
applies  the  words  spoken  or  published  to  these  facts.''  The 
office  of  the  innuendo  is  to  direct  to  its  object  the  charge  made. 
It  can  neither  enlarge  nor  restrain  the  natural  import  of  the 
words  used.®  If  the  words  used  do  not  convey  the  sense  and 
meaning  where  their  application  is  explained  by  the  colloquium, 
the  innuendo  can  not  aid  them.*  When  a  libel  is  not  action- 
able on  its  face,  but  has  a  covert  libelous  meaning,  the  subject- 
matter  must  be  explained,  and  the  true  interpretation  of  the 
words  brought  to  light  by  the  colloquium,  and  in  such  cases  the 
colloquium  must  be  proved.^®  If  the  libel  is  actionable  on  its 
face,  a  colloquium  is  unnecessary,  and  if  alleged  need  not  be 
proved.** 

I  8686.  Damages,  aggravation  of.  If  the  defendant  alleges 
matter  which,  if  true,  would  tend  to  show  that  the  plaintiff  was 
guilty  of  the  crime  charged  in  the  slanderous  words,  not  be- 
lieving or  having  no  reason  to  believe  them  true,  this  might 

4  Fry  V.  Bennett,  5  Sandf .  54. 

«  Hunt  V.  Bennett,  4  B.  D.  Smith,  647. 

SMaynard  v.  Fireman's  Fund  Ins.  Co.,  47  Cal.  210. 

TWUson  V.  Fitch,  41  Cal.  378;  Nichols  v.  Packard.  16  Vt  88; 
lanville  V.  Barlywlne,  4  Blackf.  460;  Tappan  v.  WUson,  7  OhiOb 
193. 

s  Tappan  v.  Wilson,  7  Ohio,  194. 

•  Id.;  see  Harris  v.  Zanone,  98  Cal.  59;  fi  1737,  ante. 

10  WttsoQ  V.  Fitch,  41  Cal.  378. 

uid.;  see,  also,  Chamberlin  v.  Vance,  51  Cal.  75. 
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properly  be  considered  by  the  jury  as  showing  a  continuing 
and  express  malice.^ 

§  8637.  Denial  and  Jnatiilcation.  The  defendant  may  in 
one  answer  set  up  a  general  denial  or  not  guilty,  and  a  justifi- 
cation  on  the  ground  of  truth.^^  As  to  whether  justification 
and  denial  are  to  be  considered  as  inconsistent  defenses,  the 
authorities  are  conflicting.^^  But  the  defendant  can  not,  with 
not  guilty  as  to  the  whole  complaint,  plead  a  special  plea  of 
apology  and  payment  into  court  as  to  part  of  the  complaint," 
In  an  action  for  libel,  where  the  answer  contained:  1.  A  de- 
nial of  the  publication;  2,  A  justification:  it  was  held  on  de- 
murrer to  the  justification,  that  the  denial  remained  on  the 
record,  and  raised  an  issue  of  fact.^® 

I  863B.  General  denial.      Evidence  of  the  bad  character  of 

the  plaintifi',  in  an  action  of  slander,  is  not  admissible  under 
the  general  denial,^^  or  in  breach  of  promise.^®  In  actions  for 
slander  under  the  general  denial  defendant  may  give  in  evi- 
dence the  general  bad  character  of  the  plaintiflF.**  Where  a 
general  denial  is  filed  to  a  paragraph  of  a  complaint  for  slander 
and  malicious  prosecution,  and  afterwards  withdrawn,  the  facts 
alleged  in  such  paragraph  are  to  be  taken  as  true.^    An  answer 


laChamberlin  v.  Vance,  51  Oal.  85;  and  aee  Warner  v. 
Pub.  Co.,  182  N.  Y.  81;  Templeton  v.  Graves,  59  Wla.  95. 

iBOrmsby  v.  Douglass,  5  Duer,  665;  Payson  v.  Racomber,  S 
Allen,  69;  Smith  v.  Smith,  39  Penn.  St.  441;  Kelly  v.  Craig,  9  Hamph. 
215. 

14  The  following  cases  treated  them  as  inconsistent:  Ormsby  v. 
Douglass,  2  Abb.  Pr.  407.  And  hypothetical  pleading,  or  a  plea 
that  if  defendant  did  speak  the  words  they  are  true,  is  bad.  Bud- 
dington  y.  Davis,  6  How.  Pr.  401;  Anibal  v.  Hunter,  id.  255;  and 
see  Lewis  v.  Kendall,  id.  59;  Saylee  v.  Wooden,  1  Oode  R.  (N.  8.) 
410;  S.  O.,  6  How.  Pr.  84.  They  have  been  held  to  be  not  incon- 
sistent in  the  following  cases:  Stiles  v.  Oomstock,  9  id.  48;  Bnhler 
V.  Wentworth,  17  Barb.  649;  HoUenbeck  v.  Glow,  9  How.  Pr.  289: 
and  see  Lansingh  v.  Parker,  id.  288;  Vaugiin  v.  Havens,  8  Johns. 
109. 

16  O'Brien  v.  Qlemrat,  15  Mee.  &  W.  435;  8  Dow.  A  L.  676. 
10  But  see  Parrett  Nav.  C!o.  v.  Stower,  8  Dowl.  Pr.  Gas.  206. 

17  Anonymous,  6  How.  Pr.  160. 

15  Button  V.  McGauley,  88  Barb.  418. 

IS  Anonymous,  8  How.  Pr.  434;  cimiraf  Anonymous,  6  id.  100. 
» George  v.  N^son,  23  Ind.  892. 


775  LIBEL  AND  8LANDEB.  g  3639 

which  merely  states  that  the  defendant  did  not  titter  the  words 
alleged^  at  the  place  and  time  alleged,  may  be  good  as  a  general 
denial.^  An  averment  in  the  complaint  of  plaintiff's  former 
good  character  need  not  be  denied.** 

§  3039.  Justiflcation.  To  constitute  a  justification,  the  an- 
swer must  aver  the  truth  of  the  defamatory  matter  charged. 
The  averments  of  facts  which  merely  tend  to  establish  the  truth 
of  the  matter  charged  is  not  sufficient  in  justification,  though 
they  may  go  in  mitigation.*®  If  the  slanderous  words  impute 
a  crime  to  the  plaintiff,  a  defendant  who  justifies  must  prove 
the  plaintiff  guilty  by  sufficient  testimony  to  convict  the  plain- 
tiff of  the  same  charges  upon  a  criminal  trial;  and  this  rule  has 
not  been  changed  by  section  2061  of  the  California  Code  of 
Civil  Procedure.**  An  answer  of  justification  must  give  color 
to  the  extent  of  admitting,  for  the  purposes  of  the  answer  only, 
the  publication  complained  of.**^  The  justification  must  always 
be  as  broad  as  the  charge;**  and  must  justify  the  same  words 
used  in  the  complaint.*'  And  such  plea  must  be  certain,  speci- 
fic, and  particular,  as  the  Code  has  not  changed  the  former  rules 
on  the  subject.*®    Pleas  of  the  above  nature  are  rather  in  the 

21  Salinger  v.  Lusk,  7  How.  Pr.  430. 

22  Pink  V.  Catanlch,  51  Cal.  420. 

28  Mirk  V.  Gelzhaeueer,  60  Gal.  633.  Evidence  of  circumBtancM 
in  mitigation,  see  Evlston  v.  Cramer,  54  Wis.  220;  Republican 
Pub.  Oo.  V.  MosmaD,  15  Col.  399. 

24  Merk  v.  Oelzhaeuser,  50  Gal.  633. 

2B  Fldler  v.  Delavan,  20  Wend.  57;  Van  Derveer  v.  Sutphln,  5  Ohio 
St.  2d8;  Bdsall  v.  Russell,  2  Dowl.  (N.  S.)  041-  5  &  C.  (N.  S.)  801; 
Buddington  v.  Davis,  6  How.  Pr.  402. 

25  Weaver  v.  Lloyd,  2  Barn.  &  Oress.  078;  S.  O.,  4  Dow.  &  Ry. 
280;  StUwell  v.  Barter,  19  Wend.  487;  Cooper  v.  Barber,  24  Id.  105; 
Blssell  V.  Cornell,  id.  354;  Torrey  v.  Field,  10  Vt.  353;  Burford  v. 
Wlble,  32  Penn.  St.  95;  M'Klnly  v.  Rob.  20  Johns.  354;  Herr  v» 
Bamberg,  10  How.  Pr.  130;  Loveland  v.  Hosmer,  8  Id.  215;  Sawyer 
V.  Bennett,  20  N.  Y.  Supp.  45,  835.  But  this  rule  does  not  mean 
that  an  answer  in  Justification  must  be  broad  enough  to  embrace 
every  slanderous  charge  stated  in  the  complaint,  and  the  defendant 
may  Justify  as  to  one  charge,  though  he  fall  as  to  the  others. 
Laupher  v.  Clark,  149  N.  Y.  472;  Holmes  v.  Jones,  121  id.  461. 

21  Skinner  v.  Grant,  12  Vt.  456;  Ormsby  v.  Douglass,  2  Abb.  Pr. 
407.  See,  as  to  the  necessity  of  averment  of  special  circumstances, 
In  Interposing  plea  of  Justification,  and  that  general  allegation  of 
truth  of  charge  will  not  avail,  Wachter  v.  Quenzer,  29  N.  Y.  547. 

28  Billings  V.  Waller,  28  How.  Pr.  07;  Tllson  v.  Clark,  45  Barb. 
17& 
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nature  of  a  notice  than  of  an  allegation  of  new  matter.^  Al- 
though the  facts  set  forth  in  a  special  plea  do  not  amount  in 
law  to  a  justification^  yet^  if  issue  be  joined  thereon^  and  the 
facts  are  found  as  pleaded^  it  is  error  in  the  judge  to  instruct 
the  jury  that  the  facts  as  proved  do  not  in  law  maintain  the 
iSBue  on  the  part  of  the  defendant.^ 

I  8640.  Ju«tiiLcation  and  miUgatioii.  Matter  in  mitigation 
may  be  pleaded^  either  with  or  without  a  plea  of  justification. 
And  a  plea  of  justification,  whether  proved  or  not,  does  not 
conclude  the  defendant  from  the  benefit  of  evidence  of  miti- 
gating circumstances.^^  Matter  in  mitigation  must  be  sepa- 
rately stated  from  matter  in  justification.^  But  matter  which 
is  alleged  in  justification  may  also  properly  be  alleged  in  miti- 
gation of  damages.'^  When  facts  and  circumstances  are 
pleaded  in  mitigation  of  damages,  it  is  requisite  that:  1.  The 
facts  and  circumstances  must  be  such  as  would  reasonably  in- 
duce, in  the  mind  of  a  person  possessed  of  ordinary  intelligence 
and  knowledge,  a  belief  in  the  truth  of  such  charge;  2.  It  must 
also  appear  that  the  defendant,  before  and  at  the  time  of  mak- 
ing the  charge,  knew  such  facts  and  circumstances;  and  3.  That 
he  was,  by  reason  of  the  facts  and  circumstances  so  set  forth, 
induced  to  believe  in  the  truth  of  the  charge.**  Mitigating 
circumstances  set  up  in  an  answer  in  an  action  for  libel  are  not 
a  defense  within  the  meaning  of  the  Code,  which  requires  a 
pleading  to  be  made  definite  and  certain." 

»  Maretzek  v.  CauldweH,  19  Abb.  Pr.  8S. 

80  gee  Otis  V.  Watkins,  9  Oranch,  339. 

81  Oal.  Code  Civ.  Pro.,  §  461;  Bush  v.  Prosser,  11  N.  Y.  847;  Rusa 
V.  Brooks,  4  E.  D.  Smith,  644;  but  see  Gorton  v.  Keeler,  51  Barb. 
475. 

83  FoUett  V.  Jewett,  11  N.  Y.  Leg.  Obs.  193. 
88  Howard  v.  Raymond,  11  Abb.  Pr.  155. 

84  Townshend  on  Sland.  &  Lib.  445. 

80  Maretezek  v.  Cauldwell,  19  Abb.  Pr.  35;  Rocher  v.  New  York 
Staats  Zeitung,  37  N.  Y.  Supp.  719;  73  N.  Y.  St.  Uep.  393;  see 
Wilson  V.  Fitch,  41  Cal.  379;  Lick  v.  Owen,  47  id.  258.  In  an  ac> 
tion  for  slander,  the  refusal  of  the  court  to  strike  from  the  anBwet 
an  allegation  of  mitigating  circumstances  which  came  to  the  knowl- 
edge of  the  defendant  after  the  speaking  of  the  defamatory  words, 
is  not  a  prejudicial  error,  if  the  court  subsequently  Instruct  tbe 
}ury  not  to  consider  such  circumstances  in  mitigation.  Barkly  r. 
Copeland,  74  Cal.  1.  As  to  what  facts  may  be  proved  in  mitigation 
of  damages,  in  an  action  for  libel,  see  Stanley  v.  Webb,  21  BartK 
148;  Heaton  v.  Wright,  10  How.  Pr.  79;  Brown  v.  Orvla,  6  id.  876; 
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I  3641.  ]CitigAtio&  — allegation  of  rapublioatioa  ot  matter  a« 
HOWS. 

Form  No.  86o. 

And  in  mitigation  of  damages  to  which  the  plaintiff  might 

otherwise  appear  entitled  by  reason  of  the  publication  of  the 

said  supposed  libelous  article,  this  defendant  alleges  that  all  the 

matters  and  things  stated  under  the  [second]  defense  were,  on 

the day  of ,  18. .,  at ,  cur- 

Tentiy  reported  and  believed  in,  and  were  published  in  a  certain 

newspaper,  called  the ,  published  in , 

and  were  so  communicated  to  this  defendant,  and  were  pub- 
lished by  him  as  matters  of  current  public  news,  the  defendant 
verily  believing  the  same  to  be  true.*® 

I  3642.  Notice  of  defenoo.  In  some  states,  by  statute,  a 
notice  or  specification  of  the  defense  is  substituted  for  a  plea  in 
answer.  In  such  case  the  notice  must  contain  all  the  material 
allegations  of  a  plea  or  answer.^  Before  the  Code  in  New 
York,  it  was  held  that  matter  in  justification  might  be  given  in 
evidence  under  such  notice.^  It  seems  that  a  justification, 
though  interposed  in  good  faith,  renders  the  defendant  liable 
for  actual  damages  occasioned  by  the  repetition  of  the  defama- 
tory matter  in  his  answer  if  not  sustained  by  the  evidence.* 
And  in  mitigation  of  any  damages  to  which  the  plaintiff  might 
otherwise  appear  entitled,  by  reason  of  the  publication  of  said 
supposed  libelous  article,  this  defendant  repeats  and  renews, 
all  and  singular,  the  matters  stated  under  the  [second]  defense 
herein,  and  will  give  in  evidence  thereof,  in  mitigation  of  dam- 
ages, as  well  as  in  justification,  is  a  sufficient  form  of  notice.*^ 

§  8643.  Plea  in  bar.  It  was  held  in  New  York  that  a  plea 
in  bar  must  answer  the  whole  count,  but  that  one  plea  might 

flamer  v.  McFarlln,  4  Den.  509;  Graham  v.  Stone,  6  How.  Pr.  15; 
Snyder  v.  Andrews,  6  Barb.  43.  The  reply  by  plaintiff,  Immediately 
after  the  defendant  uttered  the  slanderous  words,  may  be  proved 
Xify  defendant    Bradley  v.  Gardner,  10  Oal.  371. 

M  Howard  v.  Baymond,  11  Abb.  Pr.  155.  Facts  In  mitigation 
must  be  specially  pleaded.    Mitchell  v.  Oody,  26  N.  Y.  Supp.  781. 

S7  Townshend  on  Sland.  &  Lib.  444;  see  Van  Derveer  v.  Sntphln, 
6  Ohio  St.  293;  Brickett  v.  Davis,  21  Pick.  404;  Shepard  v.  MerrtU, 
13  Johns.  475;  Bissell  v.  Cornell,  24  Wend.  364. 

88  Baker  y.  Wilklns,  3  Barb.  220. 
.  wFulkeraoB  v.  George,  3  Abb.  Pr.  75. 

40  Howard  v.  Baymond,  11  Abb.  Pr.  155. 
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state  several  defenses  to  different  parts;^^  and  that  a  plea  might 
apply  to  part  of  a  libel.^    So,  if  the  matter  is  divisible.^ 

f  3644.  Jiutiflcation  —  truth  of  publicationy  when  th«  charga 
is  sp^dflc 

Form  No.  86i. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
That  the  charge  and  supposed  defamatory  words  in  the  com- 
plaint set  forth  are  each  and  all  of  them  true. 

I  8646  The  same  —  when  the  charge  is  generaL 

Form  No,  862, 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 

That  on  the day  of ,  18. .,  at , 

the  plaintiff  stole  from  [the  defendant  one  bale  of  hay],  to 
which  the  defendant  referred  when  speaking  [or  printing  or 

writing]  the  words  stated  in  the  complaint.*^ 

• 

I  8646.  Truth  of  publication,  how  pleaded.  Truth,  as  a  de- 
fense, must  be  set  up  by  plea  or  answer.**^  It  is  an  issuable 
plea,^  and  may  be  set  up,  although  the  power  to  pimish  him 
may  be  barred  by  limitation;**^  or  although  the  plaintiff  has  been 
tried  upon  the  charge  and  acquitted,*®  or  pardoned.**  Where 
the  defamatory  charge  is  in  general  terms,  it  is  not  sufficient  to 
set  up  the  answer  merely  that  such  charge  is  true."**    But  facts 

41  Oooper  V.  Greeley,  1  Den.  365;  and  see  Ames  v.  Hasard.  6 
B.  I.  335. 

42  Spencer  v.  Southwlck,  11  ^ohns.  573. 

48  Edwards  v.  Bell,  1  Blng.  403;  Oooper  v.  Lawson,  1  Perry  &  D. 
15;  O^Oonnell  v.  Mansfield,  9  Irish  L.  R.  179;  Torrey  v.  Fields.  10 
Vt.  353. 

44  The  above  form  is  from  the  report  of  the  code  commiBSlonen 
of  New  York,  p.  147.  In  a  defense  pleaded  In  an  action  for  libtf 
that  the  charges  contained  in  the  alleged  libelooa  publication  wov 
true,  such  matter  is  not  new  matter  within  the  meaning  of  the 
code.    Maretzek  y.  Oauldwell,  19  Abb.  Pr.  35. 

46  Manning  t.  Clement,  7  Bing.  367;  2  Greenl.  Bv.  424. 
«« Woodward  v.  Andrews,  1  Brev.  810. 

47  Van  Ankin  v.  Westfall,  14  Johns.  234. 

48  Cooke  V.  Field,  3  Esp.  133. 
4»  Baume  v.  Clause,  5  Hill,  196. 

60  Van  Wyck  v.  Guthrie,  4  Duer,  268;  Holmes  ▼.  Oateaby,  1  Taimt. 
548. 
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must  be  stated  showing  that  it  is  tme.^^  Where  the  charge  ia 
specific,  it  is  sufficient  to  allege  that  the  charge  is  true.*^ 
Where  the  facts  are  required  to  be  alleged,  they  must  be  stated 
with  certainty.**  So  to  justify  a  charge  of  crime,  the  plea  or 
answer  must  specify  the  crime  with  certainty.*^  An  averment 
that  it  was  generally  reported  that  plaintiff  had  been  guilty  of 
the  crime  charged  upon  him  by  the  words  complained  of,  is 
irrelevant  as  a  defense,  and  will  be  stricken  out  on  motion.^ 
The  defendant  may,  in  his  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatory,  and  any  mitigating  circum- 
stances to  reduce  the  amount  of  damages;  and  whether  he  prove 
the  justification  or  not,  he  may  give  in  evidence  the  mitigating 
circumstances.^ 

I  8647.  jTUitliieation  and  denial  of  malice^  In  cliarge  of 
larceny. 

Form  No.  86$, 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  each  and  every  article  in  the  complaint  mentioned  as 
having  been  charged  by  defendant  to  have  been  stolen  by  the 
plaintiff  had,  at  the  time  mentioned  in  the  complaint,  been 
taken  and  stolen  from  the  defendant. 

II.  That  the  defendant  is  informed  and  believes  that  the 
plaintiff  has  been  and  is  guilty  of  each  and  every  charge  in  said 
complaint  alleged  to  have  been  made  against  her  by  the  de- 
fendant, and  that  whatever  the  defendant  has  said  of  or  con- 
si  Anibal  v.  Hunter,  6  How.  Pr.  255;  Sayles  v.  Worden,  Id.  84; 

Lewis  V.  Kendall,  Id.  69;  Buddlngton  v.  Davis,  Id.  401;  Stelnman 
y.  Clark,  2  Abb.  Pr.  407;  S.  C,  10  Abb.  Pr.  132;  Fry  v.  Bennett,  5 
Sandf.  69;  Lawton  v.  Hunt,  4  Rich.  268;  Billings  v.  Waller,  28 
How.  Pr.  97;  Robinson  v.  Hatch,  65  id.  55. 

52  Van  Wyck  v.  Guthrie,  4  Duer,  268;  see,  also,  1  Roll.  Abr.  87; 
1  Stark,  on  Sland.  478;  Townshend  on  Sland.  &  Lib.  438. 

Mid.;  Van  Ness  v.  Hamilton.  19  Johns.  349;  Rlggs  v.  Dennlson, 
8  Johns.  Gas.  198;  Duval  v.  Davey,  32  Ohio  St.  604. 

M  Nail  V.  Hill,  Peck,  325. 

B5Van  Benschoten  v.  Yaple,  13  How.  Pr.  97;  see,  also,  Graham 
V.  Stone,  6  id.  15.  As  to  what  matters  may  be  given  in  evidence 
In  mitigation,  without  being  pleaded,  see  Harter  v.  Grill,  33  Barb. 
283;  Wilson  v.  Noonan,  35  Wis.  321;  McCoy  v.  McCoy,  106  Ind.  492. 

Be  See  Cal.  Code  Civ.  Pro.,  S  461;  Laws  of  Oregon,  i  89;  Code  of 
New  York,  ed.  1877,  I  685. 
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ceming  the  plaintiff^  she  has  said  in  the  full  briief  of  its  truth 
and  yerity,  and  in  self-yindication  and  warning  to  others,  and 
not  from  any  motives  of  malice  towards  the  plaintiff.^^ 

I  8648.  Setting  up  a  defense  and  mitigating  drcnmataaeoa. 

Form  No.  864, 

[Title.] 

The  defendant  answers  to  the  complaint: 

First.  For  a  defense: 

That  the  publication  complained  of  was  true.  [If  the  al- 
leged libel  was  not  specific  in  its  charges^  state  the  facts  upon 
which  it  was  founded.] 

Second.     As  mitigating  circumstances: 

I.  That  on  the  day  of  y  18..,  the 

plaintiff  accused  one  B.  C.  of  burglary  at 

II.  That  thereupon  an  officer  of  the  police  of 

took  the  said  B.  C.  into  custody,  and  conducted  him  to  a  sta- 
tion-house. 

III.  That  while  at  the  station-house,  the  said  B.  C.  made  to 
the  captain  of  police  there  in  command  a  statement,  which  is 
fairly  and  truly  reported  in  the  publication  complained  of  [or 
made  a  statement  to  the  effect  that  the  robbery  with  which  he 
was  charged  was  planned  by  the  plaintiff,  and  was  effected  by 
him  and  the  plaintiff  in  concert;  that  they  quarreled  over  the 
division  of  the  plunder,  and  that  thereupon  the  plaintiff 
charged  him  with  the  felony]. 

IV.  That  afterwards  the  plaintiff  was  arrested  by  a  police 
officer,  and  conveyed  before  J.  P.,  a  police  justice  of  the  city  of 

,  and  held  to  bail  by  the  said  justice,  to  answer 

the  charges  of  the  said  B.  C. 

V.  That  the  publication  complained  of  contained  a  fair  and 
true  statement  of  the  preceding  circumstances. 

VI.  That  it  was  published  in  a  newspaper  belonging  to  the 
defendant,  by  his  employees,  without  his  knowledge  or  consent 

B7  No  man  is  at  liberty  to  trifle  with  the  character  of  another,  hy 
publishing  charges  against  him  calculated  to  bring  him  into  general 
contempt,  and  then  to  justify  himself  by  stating  his  authority,  and 
proving  his  statement.  Romayne  v.  Duane,  3  Wash.  C.  O.  24d.  FW 
what  is  a  justification,  and  how  It  should  be  pleaded,  see  Kerr  t. 
Force,  3  Cranch  O.  O.  8.  The  above  form  is  sustained  by  Stain- 
man  V.  Olark,  10  Abb.  Pr.  132. 
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YII.  That  the  peTSons  publifihing  it  inserted  it  as  an  item  of 
public  news^  without  malice^  belieying  the  same  to  be  tme.^ 

I  8640.  i^iTileged  pubUoation. 

Form  No.  86$. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  on  the   day  of   ,  18..,  at 

,  an  action  was  tried  in  the court 

of ,  in  which was  plaintiff,  and  the 

plaintiff  herein  was  defendant  [or  an  indictment  having  been 

found  against  the  plaintiff  for   ,  he  was  tried 

therefor  in  the court;  or  otherwise,  as  the  case 

may  be}. 

II.  That  the  article  published  in  the  defendant's  newspaper, 
mentioned  in  the  complaint,  was  a  fair  and  true  report  of  the 

testimony  of  one  of  the  witnesses,  named ,  made 

in  the  course  of  the  said  trial.*^ 

f  3650.  Privileged  communication  —  another  form* 

Fo¥m  No,  866. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  at  the  time  of  publishing  the  words  mentioned  in  the 

complaint,  an  action  was  pending  in  the court 

between  [the  parties  to  this  action]. 

II.  That  at  that  time  this  defendant  applied  to  B.  C,  the 
judge  of  the  said  court,  for  an  order  of .,  and 

MThiB  form  and  the  three  following  are  from  the  form  book  of 
the  code  commissioners  of  New  York. 

BO  Words  spoken  or  written  in  a  legal  proceeding,  and  material 
to  the  controversy,  are  privileged.  No  action  will  lie  upon  them, 
and  it  Is  not  necessary  for  the  defendant  to  deny  the  allegation  of 
malice.  Oarr  v.  Selden,  4  N.  Y.  91;  and  see  Suydam  v.  Moffatt,  1 
Sandf.  450;  Buddington  v.  Davis,  6  How.  Pr.  401.  An  allegation 
in  the  answer  that  the  words  were  spoken  in  a  privileged  com- 
munication raises  the  issue  of  malice,  upon  which  the  plaintiff 
is  entitled  to  introduce  any  competent  evidence  of  express  malice 
as  fully  as  though  it  had  been  alleged  in  the  complaint  and  denied 
in  the  answer,  and  other  utterances  of  words  of  similar  import 
would  be  competent  evidence  for  that  purpose.  Harris  v.  Zanone, 
66  Cal.  59.  For  other  cases  of  privileged  commanicatlim,  see  ante, 
vol.  1,  p.  620,  par.  167a 
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» 

upon  his  application  presented  to  the  said  judge  an  affidsYit 
containing  the  words  complained  of,  which  said  affidavit  was 
pertinent  to  the  said  application. 

III.  That  the  defendant  did  not  in  any  other  way  publish  the 
said  words. 

I  8651.  The  same  —  another  form* 

Form  No.  86/. 

[TiTLB.] 
The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  he  was  at  the  time  of  uttering  the  words  mentioned 
in  the  complaint  the  [confidential  clerk]  of 

II.  That  the  said inquired  of  the  defendant 

the  character  of  the  plaintiff,  with  a  view  of  employing  him  as 
a  clerk  [or  as  the  case  may  be],  and  the  defendant  then  stated 
to  him  the  matter  referred  to  in  the  complaint. 

III.  That  the  defendant  had  probable  cause  for  believing, 
and  did  believe,  the  same  to  be  true. 


CHAPTEB  IV. 

IKJUBIES  CAUSED  BT  NBGLIGBNOB. 

S  365S.  Denial  of  ownership  and  possession. 

Form  No.  868. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
That  at  the  time  of  the  grievance  alleged  the  defendant  was 
not  the  owner,  and  had  not  the  possession  or' control  of  the 
premises  in  which  said  hole  or  hatchway  was  [or,  that  the  said 
horse  and  carriage  alleged  to  have  been  injured  were  not  the 
property  of  the  plaintiff]. 

§  3653.  Plaintiff's  own  negligence. 

Form  No.  86q. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
That  the  defendant  and  his  servants  used  due  care  and  dili- 
gence about  the  construction  of  the  said  building  [or  in 
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pairing  said  street^  and  replacing  the  pavement  thereof;  or  in 
guarding  the  said  excavation  with  proper  bulwarks^  and  in  put- 
ting up  lights  during  the  night-time;  or  otherwise,  according 
to  the  allegations  in  the  complaint],  and  that  said  injury  was 
not  caused  by  any  negligence  on  the  part  of  the  defendant  or 
his  servants,  but  was  owing  to  the  negligence  and  fault  of  the 
plaintiff  himself. 

I  8654.  Oeneral  denial.  In  an  action  for  damages  for  negli- 
gence, it  is  not  necessary  that  the  answer  should  aver  that  the 
plaintiff^s  negligence  contributed  to  the  injury  in  order  to 
enable  defendant  to  offer  evidence  of  that  fact.  It  may  be 
shown,  under  a  general  denial  of  the  plaintiff's  charge,  that  the 
injury  was  caused  by  defendant's  negligence.^ 

f  8655.  OcneurrMit  negligence.  If,  in  an  action  brought  by 
a  laborer  against  his  employer,  to  recover  damages  for  an  in- 
jury sustained  by  the  employer's  carelessness,  the  employer 
relies  for  a  defense  upon  the  fact  that  such  injuries  were  caused 
by  the  negligence  or  improper  conduct  of  a  fellow-servant,  an 
averment  to  that  effect  should  be  made  in  the  answer.  An 
averment  that  the  plaintiff's  injury  was  caused  by  his  own 
negligence  does  not  raise  the  issue.*  Q^^^y,  whether  in  action 
against  a  carrier,  for  injuries  resulting  in  the  death  of  a  passen- 
ger, owing  to  the  concurrent  negligence  of  the  carrier  and  a 
third  party,  the  defense  of  concurrent  negligence  in  the 
agencies  producing  death,  if  a  defense  at  all,  can  be  heard  with* 
out  being  specially  pleaded.' 

I  8656.  Denial  of  poseeesion  of  rieious  dog. 

Form  No,  870, 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  he  does  not  own  the  said  dog,  and  never  did;  and  that 
he  was  not  the  possessor  of  the  said  dog  at  the  time  of  the 
grievances  alleged,  nor  at  any  other  time,  before  or  since  said 
alleged  grievances. 

1  MacDonnell  v.  Buffum,  81  How.  Pr.  154;  see  Magee  v.  Railroad 
Co.,  78  Gal.  430;  Johnson  v.  Railroad  Oo.,  23  Oreg.  94;  also,  S  1836, 

ante* 
2Conlin  V.  S.  F.  &  8.  J.  R.  R.  Co..  36  C«l.  404. 
8  Lockhart  v.  Lichtenthaler,  46  Penn.  St.  151. 
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I  8657.  Q«ii0rftl  dMiiaL  In  an  action  lor  keeping  a  ferocious 
dog>  which  bit  the  plaintiff^  defendant  may  on  gemiAil  denial 
avail  himself  of  w«nt  of  proof  that  the  d(^  waa  accufitomed 
to  bite.* 

S  8658.  Denial  of  scienter. 

Form  No.  8yi. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  at  the  time  of  the  grievances  alleged  the  defendant  did 
not  know,  and  had  no  reason  to  believe,  that  said  dog  was  ac- 
customed to  bite  mankind,  or  was  of  a  mischievons  natnxe  [or 
otherwise,  according  to  the  allegations  of  the  complaint]. 

4  Hogan  V.  Sharpy  7  Cto.  &  P.  756^ 


SUBDIVISION  FOXJETH. 

INJURIES  TO  PROPERTY. 


CHAPTEE  I. 

BAILEES. 


f  3659.  Denial  of  bailment. 

Form  No,  872. 

[Title.] 
The  defendants  answer  to  the  complaint: 

I.  That  said  goods  described  in  the  complaint  were'  not  the 
property  of  the  plaintiff,  and  were  not  deposited  with  the  de- 
fendants by  him  or  his  agents. 

II.  That  the  same  was  the  property  of  one  A.  B.,  to  whom 
the  possession  of  them  belonged  when  this  action  was  brought.^ 

S  8660.  Estoppel  —  hirer  of  chattels.  A  bailee  or  agent  can 
not  dispute  the  original  title  of  the  bailor  or  principal,  from 
whom  he  has  received  property.^  To  the  general  rule  that  a 
bailee  will  not  be  allowed  to  set  up  title  in  a  third  party,  in  an 
action  brought  by  the  bailor,  there  is  an  exception  in  the  cases 
where  the  bailor's  possession  was  obtained  by  fraud.^  A  hirer 
of  chattels,  in  the  absence  of  a  special  agreement,  is  not  bound 
to  make  good  their  loss  by  fire,  while  in  his  possession,  without 
his  fault.^ 

1  See  Beach  v.  Berdell,  2  Duer,  327,  where  this  defense  was  sus- 
tained. 

aVoshuri?  v.  Huntln^on,  15  Abb.  Pr.  154;  and  compare  Sund 
T.  Seaman's  Sav.  Bank,  37  Barb.  129.  A  claim  by  a  bailee  In  his 
answer  of  the  ownership  of  goods  intrusted  to  his  keeping,  and  a 
denial  of  any  title  in  his  bailor,  obviates  the  necessity  of  proving 
a  demand  for  the  goods  before  bringing  suit  and  waives  the 
omission  of  an  allegation  of  such  demand.  Doggett  v.  Gray,  110 
Gal.  169;  see  §  2103,  ante. 

8  Hayden  v.  Davis,  9  Oal.  573.  As  to  the  liability  of  a  transferee 
of  property  balled,  see  Robinson  v.  Haas,  40  id.  474. 

4  Story  on  Ballm.,  S  414;  Hyland  v.  Paul,  33  Barb.  241. 
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S  8661.  Liability  of  bailees.  Although  bailees  without  re- 
ward are  liable  only  for  gross  negligence,  the  question  of  groea 
negligence  depends  in  part  upon  the  nature  of  the  thing  bailed.* 
The  test  is  to  consider  whether  they  have  omitted  that  care 
which  bailees  without  hire  or  mandataries  of  ordinary  prudence 
usually  take  of  property,  of  the  nature  of  that  in  question.' 
And  liability  depends  upon  the  abuse  of  the  thing  hired,  or  such 
negligence  in  its  use  as  brings  responsibility  upon  the  hirer.^ 
A  bailee  of  mining  stock  is  not  liable  for  a  sale  of  the  bailor's 
stock,  if  he  at  all  times  holds  and  keeps  for  the  bailor  an  equal 
number  of  shares  of  equal  value,  and  replaces  whenever  called 
upon.®  If  the  bailee  of  personal  property  sell  it  in  violation  of 
his  authority,  the  owner  may,  as  a  general  rule,  ratify  the  sale 
and  demand  the  proceeds.® 

ft  8662.  Several  defenses.  In  an  action  to  recover  securi- 
ties pledged  with  defendants,  the  defendants  in  their  answer 
may  deny  knowledge,  etc.,  sufficient  to  form  a  belief  whether  the 
securities  belonged  to  plaintiff;  and  also  aver  that  the  secoritieB 
were  delivered  to  them  by  plaintiff  as  collateral  to  debts  yet 
unpaid.*® 


CHAPTER  II. 

COMMON  CARRIERS. 


ft  8668.  Denial  of  belxig  a  oommon  carrier. 

Farm  No,  873. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  he  is  not  now,  and  was  not  at  the  time  mentioned  in 
the  complaint,  or  at  any  time,  a  common  carrier.* 

B  Tracy  v.  Wood,  3  Mason,  132. 

eid.  ■* 

7  See  Jones  on  Bailm.  120;  Reeves  v.  The  "  Coostitation,"  Gtlp. 
579. 

8  Atkins  V.  Gamble,  42  Gal.  86;  10  Am.  Dec.  282. 
«Id. 

10  Townsend  v.  Piatt,  8  Abb.  Pr.  825. 

1  Forwarders  and  carriers  distinguished.  Place  v.  Union  Express 
Co.,  2  Hilt.  19.  Forwarders  remnlTi  liable  ns  carriers  so  long  as 
they  retain  the  custody  of  the  poods  as  such.    Goold  v.  Chapin, 
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i  8664.  Denial  of  employment. 

Form  No.  874. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  he  did  not  undertake  nor  agree  to  carry  the  said  goods 

to ,  nor  to  deliver  them  there  to ., 

and  that  said never  paid  him,  nor  agreed  to 

pay  him  any  reward,  for  such  service. 

S  dtes.  Negligence  and  delay.  Boxes  of  poultry  packed  in 
ice  were  delivered  hy  the  plaintiff  to  a  carrier  by  steamboat, 
and  his  clerk  signed  a  receipt  for  them,  stating  their  contents. 
The  boat  was  delayed  by  fog,  no  attention  was  paid  to  the 
poultry,  and  it  was  spoiled.  Plaintiffs  had  long  sent  poultry 
by  defendant's  boat,  who,  when  delayed,  had  often  forwarded 
the  same  by  rail.  It  was  held  that  defendants  were  liable.^ 
A  common  carrier  is  not  only  responsible  for  negligence,  but 
is  an  insurer  against  loss  not  occasioned  by  the  act  of  God,  the 
public  enemies,  or  the  fault  of  the  party  suflfering  the  loss.' 
When  loss  occurs,  the  burden  of  proof  is  upon  the  carrier  to 
show  that  it  resulted  from  one  or  the  other  of  these  excepted 
cases.^  An  injury  to  a  passenger  without  his  fault  is  prima 
facie  proof  of  negligence  on  the  part  of  the  carrier.*^ 

§  8666.  Denial  of  receipt  of  goods. 

Form  No.  875. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  said  .^. never  delivered  to  him  the  said  goods 

mentioned  in  said  complaint,  and  that  he  never  received  the 
same,  or  any  of  them. 

ft  8667.  Denial  of  loss. 

Form  No.  876. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  he  denies,  on  his  information  and  belief,  that  said  goods 
were  lost  to  the  said   ,  and  denies  that  he  was 

20  N.  Y.  259;  75  Am.  Dec.  398;  compare,  however,  Johnson  t. 
New  York  Cent  R.  R.  Co.,  31  Barb.  196. 

2  Peck  V.  Weeks,  34  Conn.  145. 

SBohannan  v.  Hammond,  42  CaL  227. 

4  Id. 

B  Yeomans  v.  Contra  Coata  S.  N.  Co.,  44  Oal.  72. 
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negligent  in  and  about  the  transporting^  storings  or  unloading 
of  the  same. 

S  8668.  That  the  contract  was  special. 

Farm  No.  877, 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  goods  mentioned  in  the  complaint  were  delivered 
by  the  plaintiffs  to,  and  received  by,  the  defendants,  upon  a 
special  contract  between  them,  whereby  it  was  provided  that 
[state  terms  of  contract]. 

f  8669.  Sffect  of  special  contract.  A  common  carrier  may, 
by  special  contract,  restrict  or  modify  his  common-law  liability 
as  an  insurer  of  goods  received  for  transportation.'  Or  the  car- 
rier may  contract  that  he  shall  have  the  benefit  of  any  insur- 
ance effected  by  or  on  account  of  the  owner.''  The  validity 
of  an  express  contract  between  the  owner  of  goods  and  a  car- 
rier, limiting  the  general  responsibility  of  the  latter,  is  un- 
doubted.® 

§  3670.  The  same  —  express  company.  A  receipt  given  by 
an  express  company,  and  limiting  their  liability  at  the  time 
of  the  delivery  of  them  for  carriage,  is  not  a  defense  in  an  action 
for  the  loss  of  such  goods,  unless  knowledge  of  the  contents  of 
the  receipt  is  brought  home  to  the  plaintiff.®  The  Adams  Ex- 
press Company  gave  receipts  for  goods,  "  value  under  fifty  dol- 
lars, unless  othem'ise  herein  stated;'^  it  was  held  that  this  did 
not  exempt  them  from  liability  beyond  that  amount  for  goods 
lost  by  their  want  of  ordinary  care.*^  A  parcel  worth  six  hun- 
dred and  seventy-five  dollars  was  lost  in  transportation  by  the 
Adams  Express  Company.  Their  agent  had  given  a  printed 
receipt  containing  a  stipulation  that  in  no  event  "shall  the 

«  Merc.  Mut.  Ins.  Oo.  v.  Oalebs,  20  N.  Y.  173;  Meyer  v.  Hamden's 
Express  Ck>.,  24  How.  Pr.  290;  and  see  %  1076,  ante- 

7  Merc.  Mut.  Ins.  Co.  v.  Calebs,  20  N.  Y.  173. 

8  The  New  Jersey  Steam  Nav.  Oo.  v.  Merchants'  Bank,  6  How. 
(U.  S.)  344;  Ttansportatlon  Co.  v.  Bloch,  86  Tenn.  d8>2;  6  Am.  St 
Rep.  847,  and  note;  Falkenau  y.  Fargo,  55  N.  Y.  642;  S.  a,  44  How. 
Pr.  325. 

OBelger  v.  DiDsmore,  51  Barb.  69. 

10  Omdorff  v.  Adams  Express  Co.,  3  Bush.  194;  96  Am.  Dec.  207. 
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holder  hereof  demand  beyond  the  sum  of  fifty  dollars^  at  which 
the  article  forwarded  is  hereby  valued,  imless  otherwise  herein 
expressed,  or  unless  specially  insured"  by  the  company,  "and 
so  specified  in  this  receipt.'^  The  value  of  the  parcel  was  not 
made  known  to  the  company,  and  it  was  not  specially  insured; 
it  was  held  that  the  company  was  not  liable  for  more  thau 
fifty  dollars,  with  intereet.^^  It  seems  to  be  the  prevailing 
rule  that  although  common  carriers  may  limit  their  respon- 
sibility by  an  express  contract,  they  can  not  do  so  by  a  mere 
notice,  even  when  the  notice  is  brought  to  the  knowledge  of 
the  person  with  whom  they  deal,  unless  it  is  also  clearly  and 
unequivocally  assented  to  by  them.^^  But  he  may  qualify  his 
liability  by  general  notice,  as  to  the  manner  of  delivery,  or  that 
information  shall  be  given  of  the  value  of  any  article  if  it  ex- 
ceeds a  certain  sum,  and  that  an  additional  price  must  be  paid 
therefor.^*  If  the  defense  is  the  operation  of  a  peril  of  a  class 
excepted,  the  answer  should  specify  what  the  particular  peril 
was,  so  that  the  plaintiff  may  meet  it.**  Where  the  complaint 
is  ex  contractu,  and  does  not  allege  prepayment,  an  allegation 
that  the  plaintiff  had  notice  of  the  condition  on  which  the  deh 
fendant  received  them,  and  delivered  them  with  knowledge  of 
it  is  enough.**^ 

S  8671.  Title  to  goods.  The  master  of  a  vessel  is  entitled  to 
prove  that  the  goods  which  he  failed  to  deliver  at  a  certain 
place  according  to  agreement  belonged  to  a  third  party,  who 
had  forbidden  such  delivery,  and  that  plaintiff  had  obtained 
possession  of  such  goods  by  fraud.*® 

11  Brehme  v.  Adams  Express  Co.,  25  Md.  328. 

12  See  Rawson  v.  Penn.  R.  R.  Co.,  48  N.  Y.  212;  8  Am.  Rep.  54S; 
Blossom  V.  Dodd,  43  N.  Y.  204;  3  Am.  Rep.  701;  Buckland  v.  Adams 
Express  Co.,  97  Mass.  125;  93  Am.  Dec.  68;  The  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank.  6  How.  (U.  S.)  344;  Oal.  Civil  Code, 
§  2174:  and  see  §  1947,  ante- 

18  See  2  Oreenl.  Ev.,  $  215;  Orange  County  Bank  v.  Brown,  9 
Wend.  115;  Hopkins  v.  Westcott,  6  Blatchf.  64;  Gorham  Mfg.  Co. 
V.  Fargo,  45  How.  Pr.  90;  Hendricks'  Ex'r  v.  Thornton,  45  Ga.  305; 
Oal.  Civil  Code,  §  217a 

MWoodworth  v.  McBride,  4  Wend.  227. 

15  Wyld  V.  Pickf ord,  8  Mee.  &  W.  448. 

iSHayden  v.  Davis,  9  Cal.  573. 
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I  8672.  Damage  by  plalntifl^a  fault. 

Form  No.  878, 

[Title.]. 
The  defendant  answers  to  the  complaint: 

I.  That  the  goods  mentioned  in  the  complaint  were  a  dang«- 
ous  and  explosive  substance  known  as  nitro-glycerine,  which 
the  plaintiff  then  well  knew,  but  which  the  defendant  did  not 
know^  and  could  not  reasonably  be  expected  to  know. 

II.  That  the  plaintiffs  did  not  inform  the  defendant  of  the 
destructive  nature  of  the  goods,  and  negligently  delivered  the 
same  to  the  defendant  in  bulk,  and  thereby  induced  the  defend- 
ant to  believe  that  the  same  might  be  placed  in  with  other 
goods,  casks,  and  boxes,  without  danger  or  injury. 

III.  [State  special  contract,  if  any,  which  was  thereby  vio- 
lated.] 


CHAPTER  III. 

BY  AGENTS,  EMPLOYEES,  AND  0THEB8. 

I  8078.  Denial  of  negligence  in  eale. 

Form  No.  S79. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
That  he  was  not  negligent  in  and  about  selling  said  goods^ 

but  sold  the  same  with  due  diligence,  and  for  as  laige  a  price  as 

lie  could  obtain. 

%  8674.  Vaetor.  A  factor  whose  discretion  in  making  sales 
is  not  limited  by  instructions  is  not,  by  selling  forthwith,  made 
liable  for  misfeasance,  where  it  appears  that  he  acted  in  con- 
sonance with  the  general  opinion  of  dealers  in  the  article  at 
the  time.^ 

S  8675.  Denial  of  negligence  in  caving  credit. 

Form  No.  880. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  he  sold  said  goods  to  one  A.  B.,  who  waa  a  merchant 
at ,  in  good  standing  and  credit,  for  the  sum  of 

1  MiUbank  v.  Dennistoun,  10  Bosw.  382. 
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dollars;  and  for  the  payment  of  said  sum  he 

took  the  bill  of  the  said  A.  B.,  drawn  on  and  accepted  by  one 

C.  D.,  payable  in months  after  date,  which  bill 

was  at  the  time  held  and  considered  an  approved  bill. 

I  3670.  Denial  of  injury. 

Form  No,  88i. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  said  dog  did  not  kill  the  sheep  alleged,  or  any  one  of 
them,  nor  did  he  injure  or  worry  them,  or  any  of  them. 

I  3877.  The  same  —  collision  on  highway. 

Form  No.  882. 

[Title.] 

The  defendant  ansiwers  to  the  complaint: 

That  at  the  time  mentioned  in  the  complaint,  the  defendant 
was  driving  his  said  carriage  in  the  highway,  and  the  horse  of 
the  plaintiff,  being  at  the  same  time  there,  was  so  carelessly, 
negligently,  and  improperly  managed  by  the  plaintiff,  that  by 
reason  thereof  the  carriage  of  the  defendant,  without  any  fault 
on  the  part  of  the  defendant^  and  by  want  of  due  care  in  the 
management  of  his  horse  by  the  plaintiff,  was  driven  against 
said  horse,  and  thereby  said  horse  sustained  the  injury  alleged; 
and  that  if  any  damage  happened  to  said  horse  it  was  caused 
by  such  accident  and  not  by  the  fault  of  the  defendant. 

I  8378.  BzenM.  In  a  case  of  collision  between  a  steamer 
and  a  sailing  vessel,  matter  of  excuse  on  the  part  of  the  steam- 
boat must  be  set  forth  clearly  in  the  answer  of  the  claimants, 
and  must  be  proved  as  laid.^  He  who  avers  a  fact  in  excuse 
for  his  own  malfeasance  must  prove  it.^  In  a  collision  cause, 
the  defendant  can  not  rely  on  a  simple  negative,  but  must  state 
the  circumstances  relating  to  the  collision.* 

§  3670.  General  denial.  In  an  action  for  injury  to  property, 
alleged  in  the  complaint  to  have  been  caused  by  the  negligence 
of  the  defendant's  agents,  an  answer  denyilig  every  allegation 
in  the  complaint  puts  in  issue  the  defendant's  liability;  and  it 
is  not  necessary  to  aver  that  the  injury  was  done  by  other  per- 

aThe  "Washington  Irvlnj?,"  Abb.  Adm.  336. 
a  Finn  v.  Vallejo  Street  Wharf  Co.,  7  Cal.  253. 
4  The  "  Why  Not,"  L.  R.,  2  Adm.  &  Ecc.  265. 
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sons,  who  were  responsible  therefor,  and  not  the  defendant.' 
In  an  action  for  damages  for  diversion  of  water  of  plaintiflPs, 
where  defendants  plead  the  general  issue,  it  is  not  competent 
for  the  defense  to  prove  that  a  prior  claim  to  the  water  exists 
in  a  third  party.  Such  a  defense  should  have,  been  specially 
pleaded,  and  the  third  party  made  a  party  to  the  action .•  That 
the  overflow  or  leakage  was  occasioned,  not  by  the  acts  or  neg- 
ligence of  the  defendants,  but  by  the  acts  or  negligence  of 
another,  was  matter  of  denial  simply,  not  new  matter  of 'defense, 
to  be  proved  only  when  defendants  open  their  case  J 

§  8680.  Injury  by  dam.  The  want  of  reasonable  care  on  the 
part  of  another  who  is  injured  by  the  breaking  of  a  dam  can 
not  be  set  up  in  defense  to  an  action  for  damages  for  the  in- 
juries thus  suflfered  ® 

§  3681.  Negligenoe'  of  plaintiff.  In  an  action  for  negligence, 
the  plaintiff  can  not  recover  if  his  own  or  his  agent's  negligence 
contributed  to  the  injury  complained  of.*  So  where  the  plain- 
tiff left  his  horse  feeding  on  a  narrow  wharf,  from  which  the 
horse  was  thrown  into  the  water  from  a  collision.***    The  owner 

5  Schular  v.  Hudson  River  R.  R,  CJo.,  38  Barb.  653. 

•  Humphreys  v.  McCaU,  9  Cal.  58;  70  Am.  Dec.  621.  Defenses  to 
action  for  diversion  of  water.  See  Dorris  v.  Sullivan,  90  Cal.  279: 
iWixon  V.  Devine,  91  id.  477.  In  an  action  for  alleged  diversion  of 
water  by  means  of  a  dam  constructed  by  the  defendants,  it  may 
be  shown  as  a  defense,  under  the  denial  of  injury  to  the  plaintiff, 
that  the  plaintiff  participated  with  the  defendants  in  the  main- 
tehahce  of  the  dam  and  diversion  of  the  water,  as  a  tenant  in 
common  with  the  defendants,  and  it  is  not  necessary  specially  to 
plead  such  fact  as  an  estoppel.  Churchill  v.  Baumann.  95  Cal.  541. 
Where  the  answer  denies  any  diversion  or  Injury,  the  plaintiff*8 
contention  on  appeal  that  the  answer  did  not  raise  any  issue  be- 
tween the  parties  will  not  be  sustained.  Winters  v.  Swift,  2  Idaho, 
58. 

7  Jaclcson  v.  F.  R.  Water  Co.,  14  Cal.  18. 

8  Fraler  v.  Sears  Union  Water  Co.,  12  Cal.  555;  73  Am.  Dec.  562. 
©Johnson  v.  Hudson  River  R.  R.  Co.,  20  N.  Y.  68:  75  Ara,  Dec, 

375;  Clarlse  v.  Eighth  Ave.  K,  R.  Co.,  32  Barb.  657:  Brooklyn,  etc.. 
R.  R.  Co.  V.  Brooklyn  City  R,  R.  Co.,  33  id.  429;  Mangam  v.  Brooklyn 
City  R.  R.  Co.,  30  id.  230;  Cox  v.  Westchester  Turnpike  Road.  33 
id.  414. 

10  Morris  t.  Phelps.  2  Hilt.  38;  citing  Hartfleld  v.  Roper,  21  Wend. 
615:  34  Am.  Dec.  273;  Rathbun  v.  Payne,  19  Wend.  31i9:  Burckle  v. 
The  New  York  Dry  Dock  Co.,  2  Hall,  151;  Lane  v.  Crombie.  12 
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of  a  cow^  who  suffers  her  to  go  at  large,  on  the  public  street 
of  a  city,  on  a  railroad  track,  at  a  time  when  cars  are  passing, 
with  no  one  to  take  charge  of  her^  in  the  absence  of  gross  neg- 
ligence on  the  part  of  the  railroad,  can  not  recover  for  injuries 
to  the  cow.^^  But  a  negligent  act  or  omission  of  the  plaintiff 
is  not  ground  for  defense,  unless  it  contributes  to  produce  the 
injury  complained  of.^^  Jt  must  be  the  proximate  cause  of 
the  injury. ^^  Proximate  cause  means  negligence  at  the  time 
the  injury  happened.^* 


CHAPTER  IV. 

SLANDER  OF  TITLE. 


S  3682.  Slander  of  title. 

Form  No,  883. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  The  defendant  avers  that  the  words  charged  in  the  com- 
plaint to  have  been  spoken,  and  each  of  them,  were  and  are 
true. 

II.  Defendant  denies  that,  by  the  words  alleged  in  the  com- 
plaint to  have  been  spoken  by  him,  the  plaintiff  was  injured  in 
any  manner,  or  to  any  amount  whatever. 

III.  And  the  defendant  denies  that  the  said  words  were  ut- 
tered maliciously. 

Pick.  177;  Smith  v.  Smith,  2  id.  621;  13  Am.  Dec.  464;  see,  also. 
Wilde's  Adm'r  v.  Hudson  River.  XL  R  CJo.,  24  N.  Y.  430;  8  Oom. 
Bench  (N.  S.),  572;  10  Bosw.  216. 

11  Munger  v.  Tonawanda  R.  R.  Co.,  4  N.  Y.  349;  53  Am.  Dec.  484; 
Corwin  v.  New  York  &  Erie  R.  R.  Co.,  13  N.  Y.  42;  2  B.  D.  Smith, 
257;  Bowman  v.  Troy  &  Boston  R.  R  Co.,  37  Barb.  516.  Of 
negligence  on  the  part  of  the  plaintiff  and  the  burden  of  showing 
and  disproving  It.  See  Williams  v.  O'Keefe,  24  How.  Pr.  16;  Ernst 
V.  Hudson  River  R,  R.  Co.,  Id.  97;  reversing  32  Barb.  159;  19  How. 
Pr.  205.  For  mutual,  co-operating  negUgence,  see  ante,  voL  1,  §  3655 
et  seQ','  see,  also,  Thomas  v.  Kenyon,  1  Daly,'  132. 

12  Haley  v.  Earle,  30  N.  Y.  208w 

18  Needham  v.  S.  F.  &  S.  J.  R.  R,  Co.,  37  Cal.  409;  Flynn  v.  S.  F. 
&  S.  J.  R.  R.  Co.,  40  Id.  14. 

14  Needham  v.  S.  F.  &  S.  J.  R.  R.  Co.,  37  Cal.  409;  Mannlus  v. 
Champion,  40  Id.  121;  see,  also,  Karr  v.  Parks,  id.  188:  Schierhold 
v.  N.  B.  &  M.  R.  R.  Co..  id.  447;  McCoy  v.  Cal.  Pac.  R*  R.  Co.,  Id. 
532;  6  Am.  Rep.  623:  41  Cal.  109. 


CHAPTER  V. 

TBESPA8S. 

I  8683.  Trespam  on  land  ^  denial  of  plaintllt's  title. 

Form  No,  884, 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  the  said  dwelling-honse  [or  land]  was  not  the  plaintiff's 
as  alleged^  or  at  all. 

I  8684.  General  issue.  Any  matter  done  by  virtue  of  a  war- 
rant must  be  specially  pleaded.^  The  defendant  may  prove 
under  a  general  denial  that  a  tenant  of  the  plaintiff  was  in  the 
actual  possession.^  Where  the  defendant  is  in  the  adverse  pos- 
session trespass  will  not  lie.' 

I  8686.  Title  in  defendant  In  an  action  for  damages  for  an 
unlawful  entry  on  plaintiff's  premises,  an  answer  setting  up 
title  in  defendant,  and  that  the  plaintiff  had  by  issuing  an  in- 
junction deprived  defendant  of  possession,  it  was  held,  under 
the  circumstances,  sufficient  to  make  out  a  counterclaim.*  In 
trespass  on  land,  plaintiff's  title  is  not  put  in  issue  by  a  gen- 
eral denial.*^  A  plaintiff  who  recovers  in  trespass  quare  clausum 
f regit  does  not  thereby  become  invested  with  the  title,  or  suc- 
ceed to  the  interest  which  the  defendant  may  have  had  in  the 
property.* 

lOo.  Litt.  282;  Butterworth  v.  Soper,  13  Johna  443:  Martin  v. 
Clark,  Hempst.  259. 
suttendorffer  v.  Saegers,  50  Cal.  496. 

3  Raffetto  V.  Fieri,  50  Gal.  363.  In  an  action  for  trespass  or  tres- 
pass on  the  case,  what  Is  put  In  issue  by  the  general  issue.  See 
Richardson  y.  City  of  Boston,  19  How.  (U.  8.)  263;  Ooddard  v. 
Davis,  1  C^anch  C.  C.  33;  Hogan  v.  Brown,  id.  75;  Pancoast  v. 
Barry,  id.  176. 

4  Ashley  v.  Marshall,  29  N.  T.  494. 

6  Richardson  v.  City  of  Boston,  19  How.  (U.  S.)  263;  Squires  v. 
Seward,  16  How.  Pr.  478;  Althouse  v.  Rice,  4  B.  D.  Smith,  848; 
Ferris  v.  Brown,  3  Barb.  105. 

•  Williams  v.  Sutton,  43  Cal.  65. 
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.|  8680.  Denial  of  plaintiff's  poMeMion. 

Form  No.  883, 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  the  plaintiff  was  not  possessed  of  the  lands  mentioned 
in  the  complaint,  or  any  part  thereof. 

I  8687.  Denial  of  damage.  In  an  action  of  trespass,  where 
there  is  no  specific  denial  of  the  amount  of  damage  alleged  in 
the  complaint,  although  the  alleged  cause  of  damage  is  specially 
trayersed,  it  is  doubtful  whether  such  answer  amounts  to  a 
denial  of  the  damage.'' 

I  8688.  Inanfacient  defense.  In  trespass  quare  chusum  f regit 
the  defense  that  the  act  complained  of  was  not  committed  where 
the  plaintiff  lays  it,  but  in  another  lot  where  defendant  was 
justified  in  committing  said  act,  is  in  fact  only  a  denial  of  what 
plaintiff  is  bound  to  prove,  and  only  amounts  to  the  general 
issue,  and  is  bad  on  demurrer.*  In  trespass  quare  clatisum  fregit^ 
where  the  complaint  avers  matters  of  aggravation  after  the 
entry,  an  answer  justifying  the  aggravating  matter,  but  admit- 
ting plaintiff's  title  and  possession,  does  not  state  facta  suffi- 
cient to  constitute  a  defense.* 

I  8689.  Owneirship.  If  ownership  is  alleged  and  denied,  the 
issue  is  immaterial.^^  If  the  defendant  seeks  to  justify  the 
taking,  by  proof  of  ownership  in  a  third  person,  he  must  set 
up  in  his  answer,  not  only  such  property  in  the  third  pereon, 
but  also  connect  himself  with  such  owner,  by  averring  that  the 
taking  was  by  his  authority,  or  by  virtue  of  process  or  right 
against  such  owner.'' 

f  8690.  Possession  and  title  most  be  traTsrsed.  In  an  ac- 
tion for  trespass  to  lands,  where  the  answer  does  not  traverse 
the  plaintiff's  possession  or  title,  he  is  not  put  to  prove  his 
title,  although  the  land  be  wild  and  vacant.'*    Possession  by 

7  Rowe  V.  Bradley,  12  Oal.  228. 
<*  Dorman  v.  Long,  2  Barb.  214. 
•  Pico  V.  Colimas,  82  Cal.  578. 
10  Klssam  v.  Roberts,  6  Bosw.  154. 
Mid. 

12  O'Reilly  v.  Davies,  4  Sandf.  722.  Where,  in  such  action,  the 
possession  is  disputed,  and  the  defendant  relies  upon  his  legal  title 
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« 

defendant  may  be  proved  under  the  general  issue.  ^'  In  an  ac- 
tion^ for  a  trespass  upon  land^  alleged  by  the  complaint  to  be  in 
the  possession  of  the  plaintiff  at  the  time  of  the  unlawful  entry 
thereon  by  the  defendants,  it  is  not  a  sufficient  traverse  of  the 
allegation  of  possession  for  the  defendants  to  aver,  in  their 
answer,  that  to  the  best  of  their  information  and  belief  they  did 
not  commit  the  grievance  upon  any  land  in  the  lawful  posses- 
sion of  plaintiff.^*  A  plea  of  possessory  title  under  a  demise 
from  a  third  person,  if  it  did  not  give  express  color,  was  bad, 
as  amounting  to  the  general  issue.^^  In  trespass  quare  clausum 
f regit,  in  a  justice's  court,  defendant  may  entitle  himself  to 
a  verdict  by  showing  either  title  in  himself,  title  in  &  third 
person,  or  possession  out  of  the  plaintiff.^® 

I  3691.  Justifying  trespass  —  fences  defecttTe. 

Form  No.  886, 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  the  plaintiff  and  defendant  occupy  farms  contiguous 
to  each  other,  and  separated  by  a  fence  which  the  plaintiff  was 
bound  to  keep  in  repair.  The  plaintiff  neglected  to  keep  the 
fence  in  repair,  by  means  whereof  the  cattle  of  the  defendant 
escaped  over  the  fence  and  on  to  the  premises  of  the  plaintiff, 
and  thereby  the  defendant  committed,  by  his  cattle  and  without 
his  fault,  the  supposed  injury  set  forth  in  the  complaint  as  done 
by  the  defendant's  cattle. 

II.  That  the  defendant,  as  soon  as  he  had  notice  of  the  escape 
of  his  cattle,  entered  upon  the  plaintiff's  premises  to,  and  did, 

to  justify  his  acts,  he  may  put  it  In  issue  by  his  answer  and  have 
It  tried  and  determined.    Lyon  v.  Fairbanks  79  Wis.  455. 

isBabcocli  V.  Lamb,  1  Oow.  238;  Saunders  v.  Wilson.  15  Wend. 
338. 

i^McCormiok  v.  Bailey,  10  Oal.  230.  Joint  trespass  —  plea  in 
bar.  See  Marks  v.  Sullivan,  8  Utah,  406;  Brown  v.  City.  3  Allen. 
474;  Bowman  v.  Davis,  13  Col.  297.  Where  the  complaint  alleges 
that  the  plaintiffs  are  the  owners  and  in  possession  of  a  mine,  an 
answer  which  denies  that  they  are  the  owners  or  in  possession  of 
a  certain  part  of  the  mine,  describing  it.  does  not  admit  the  plain- 
tiff's ownership  of  that  part.    Jones  v.  Tunnel  Co.,  21  Nev.  339. 

15  Collet  V.  Flinn,  5  Cow.  466;  Underwood  v.  Campbell,  13  Wend. 
78. 

i«  DoufElas  v.  Valentine,  7  Johns.  273.  explaining  Strong  v.  Smith, 
2  Cai.  28;  see,  also,  Uttendorffer  v.  Saegers,  50  Cal.  496;  Land,  etc., 
Co.  V.  Gasquet,  45  La.  Ann.  750. 
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drive  them  out,  doing  no  unnecessary  damage^  which  is  the 
alleged  trespass  committed  by  the  defendant^  and  set  forth  in 
the  complaint. 

i  3692.  Cattle.  That  the  fence  through  which  the  cattle 
entered,  and  which  the  plaintiff  was  bound  to  keep  in  repair, 
was  defective,  may  be  shown  by  the  defendant.^^ 

§  3698.  Justification  of  rebuilding  fence. 

Form  No.  887, 

[Title.] 
The  defendant  auBwers  to  the  complaint^  and  alleges: 

I.  That  the  fence  mentioned  in  the  complaint  was  a  part  of 
the  division  fence  upon  the  line  between  the  lands  of  the  plain- 
tiff and  of  the  defendant,  which,  by  a  previous  agreement  be- 
tween them,  the  defendant  was  bound  to  make  and  keep  in 
repair. 

II.  That  he  took  up  and  removed  the  part  of  said  fence  which 
he  was  bound  to  repair,  and  replaced  the  same  with  a  new  fence 
upon  the  said  division  line,  and  with  as  little  injury  as  possible 
to  the  plaintiff^s  crops,  as  he  had  full  right  to  do;  which  are 
the  acts  complained  of. 

§  8694.  Eaeement.  When  the  act  appears  to  be  ^ima  fade 
a  trespass,  any  matter  of  justification,  by  virtue  of  any  author- 
ity or  easement,  must  be  pleaded.*®  In  trespass  quare  clausum 
f regit,  an  answer  justifying  merely  because  the  defendant  has 
an  easement  on  the  land  contains  no  defense.*® 

§  8695.  Leave  and  license. 

Form  No.  888, 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  the  acts  complained  of  were  done  with  leave  of  plaintiff. 

§  3696.  Licenee,  how  pleaded  —  mineral  land.  License  to  en- 
ter on  the  premises  af  another  must  be  specially  pleaded.^  But 
entering  under  a  void  license  is  a  trespass.**    Where  a  miner 

17  Colden  v.  Eldred,  15  Johns.  220. 

iSBabcock  v.  Lamb,  1  Cow.  238;  Saunders  v.. Wilson,  15  Wend. 
838. 

w  Pico  V.  Colimas,  32  Cal.  57a 

aoHaipht  v.  Badgeley,  15  Barb.  499;  Beaty  v.  Swarthout,  32  id. 
293;  Alford  v.  Barnum,  45  Oal.  482:  Lockhart  v.  Gelr,  64  Wis.  133. 

21  Chandler  v.  Edaon,  9  Johns.  362. 
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enters  upon  land  in  the  possession  of  another,  claiming  the 
right  to  enter  for  mining  purposes,  he  must  justify  his  entry 
by  showing:  1.  That  the  land  is  public  land;  2.  That  it  con- 
tains mines  or  minerals;  3.  That  he  enters  for  the  bona  fide 
purpose  of  mining;  and  such  justification  must  be  affirmatively 
pleaded  in  the  answer,  with  all  requisite  averments,  to  show  a 
right  under  the  statute  or  by  law  to  enter.^  In  an  action  for 
damages  for  an  alleged  trespass  upon  the  plaintiff's  land,  if  the 
defendant  justifies  the  alleged  trespass  under  the  act  in  rekih 
tion  to  laying  out  and  establishing  roads,  he  must  in  his  answer 
show  a  strict  compliance  with  all  the  provisions  of  the  statute.^ 

I  3697.  TrespaM  on  chattels  —  denial  of  right  of  poMeerion. 

Form  No,  889. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  the  plaintiff  was  not  entitled  to  the  possession  of  the 
goods  mentioned  in  the  complaint. 

I  8698.  The  same -*  denial  of  breaking. 

Form  No.  890. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  the  defendant  did  not  break  nor  enter  the  premises  of 
the  plaintiff  as  alleged,  or  in  any  other  manner. 

%  3699.  The  same  —  denial  of  taking. 

Form  No.  8gi, 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  he  did  not  take  nor  carry  away  said  goods,  as  alleged, 
or  at  all. 

§  3700.  Essential  averments.  An  answer  justifying  a  tres- 
pass on  the  ground  of  official  duty  should  aver  that  defendant 
is  an  officer,  and  what  his  official  duty  is,  and  if  there  are  many 
defendants,  it  should  state  they  entered  in  aid  of  the  officer.** 
An  answer  justifying  a  seizure  under  a  writ  of  attachment  does 
not  state  facts  constituting  a  defense,  if  it  fails  to  allege  that 
defendant  in  the  attachment  suit  was  the  owner  of  the  prop- 

22  Lentz  V.  Victor.  17  Cal.  271. 

23  Sherman  t.  Bulck,  32  CaL  241;  91  Am.  Dec.  577. 

24  Pico  T.  Colimas,  32  Cal.  57& 
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erty.^  In  an  answer  justifying  seizure  under  execution,  de- 
fendant should  not  only  set  out  the  execution,  but  the  judg- 
ment on  which  it  is  founded,  and  that  he  is  an  oflScer,  properly 
acting  under  such  execution.^  It  may  be  laid  down  as  a 
general  rule  that  the  facts  constituting  the  justification  must  be 
fully  set  up.^  Nor  can  this  justification  be  made  by  a  general 
denial  of  the  allegations  of  the  complaint.^  A  plea  alleging  a 
seizure  for  a  forfeiture  as  a  justification  to  an  action  of  tres- 
pass should  not  only  state  the  facts  which  are  relied  on  to  estab- 
lish a  forfeiture  but  should  also  aver  directly  that  by  reason 
thereof  the  property  became  and  actually  was  forfeited,  and  was 
seized  as  forfeited.^  In  an  action  for  damages  for  trespass, 
under  a  mere  denial,  defendant  may  show  that  the  article  de- 
stroyed or  injured  was  worthless.^ 

• 

I  3701.  JxiMtifjiJBLg  traspaMy  by  ▼irta«  of  requiaitioni  of  claim 
and  delivery. 

*.  Form  No.  892. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  at  the  time  mentioned  in  the  complaint  the  defend- 
ant was  sheriflP  of  the  county  of ,  in  this  state, 

duly  elected  and  qualified  as  such. 

II.  That  in  an  action  brought  by  one  M.  N.  against  one 

0.  P.,  in  the  court  of ,  to  recover  the  possession 

[among  other  things]  of  the  property  mentioned  in  the  com- 
plaint in  this  action,  said  M.  N.  delivered  to  this  defendant  an 
afiidavit  made  by  him  [or  made  in  his  behalf],  and  a  notice 
indorsed  thereon,  describing  the  property  mentioned  in  the 
complaint,  and  requiring  this  defendant  to  take  the  same  from 
said  0.  P.,  and  deliver  it  to  said  M.  N.;  and  at  the  same  time 
delivered  to  this  defendant,  as  such  sheriflP,  a  written  undertak- 
ing as  required  by  law  in  such  case,  af  which  affidavit,  notice, 
and  undertaking  copies  are  hereto  annexed  as  a  part  of  this 
answer. 

25  Richardson  v.  Smith,  20  Oal.  529;  Richardson  v.  Hull,  21  Md. 
399. 

26  McDonald  v.  Prescott,  2  Nev.  109. 

27  McComb  V.  Reed,  28  Cal.  281;  87  Am.  Dec.  115;  Towdy  v.  Ellis, 
22  id.  659;  Knox  v.  Marshall,  19  Id.  617;  Killey  v.  Scannell,  12  id.  73. 

28  Glazier  v.  Cllft,  10  Cal.  303. 

29  Gelston  v.  Hoyt  3  Wheat.  246. 
80  Dunlap  v.  Snyder,  17  Barb.  561. 
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III.  That  by  virtue  of  said  proceedings  the  defendant  took 
and  detained  the  goods  mentioned  in  the  complaint^  which  are 
the  acts  of  which  the  plaintiff  complains.'^ 

I  3702.  What  must  be  ahown.  A  plea  justifying  the  taking 
upon  a  writ  of  replevin  must  show  the  execution  and  delivery 
to  him  of  the  replevin  bond  and  affidavit  with  the  writ.^ 

§  3703.  Joatifleatlon  under  execution. 

Form  No.  893, 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  at  the  time  mentioned  in  the  complaint  the  defend- 
ant was  sheriff  of  the  county  of  ,  in  this  state, 

duly  elected  and  qualified  as  such. 

II.  That  heretofore,  in  an  action  in  [state  the  court],  wherein 
A.  B.  was  plaintiff,  and  C.  D.,  the  plaintiff  herein,  was  defend- 
ant, judgment  was,  on  the   day  of   , 

18..,  rendered  in  favor  of  the  said  A.  B.,  plaintiff  in  said 
action,  against  the  said  C.  D.,  defendant  therein,  for  the  sum 

of dollars,  as  by  the  judgment-roll  in  said  action, 

on  file  in  the  office  of  the  county  clerk,  more  fully  appears. 

III.  That  afterwards,  on  the day  of , 

18. .,  execution  against  the  property  of  C.  D.,  based  upon  such 
judgment,  was  issued,  and  directed  to  and  delivered  to  this  de- 
fendant, as  sheriff  of  the  said  city  and  county  of • 

for  service,  whereby,  after  containing  the  statement  and  recital 
of  the  matters  by  law  required  to  be  stated  and  set  forth  in  such 

case,  and  after  setting  forth  that  the  sum  of   

dollars  was  then  actually  due  on  the  said  judgment,  this  defend- 
ant was  in  substance  commanded  to  satisfy  the  said  judgment 
out  of  the  personal  property  of  the  said  judgment  debtor  within 
this  defendant's  county;  or  if  sufficient  personal  property  could 
not  be  found,  then  out  of  the  real  property  in  this  county  be- 
longing to  such  judgment  debtor,  and  to  return  the  said  exe- 
cution within  sixty  days  after  its  receipt  by  him,  as  required 
by  law. 

81  This  form  is  from  Abbott's  Forms,  No.  963. 

83  Morris  v.  Van  Voast,  19  Wend.  283.  Tbat  a  writ  of  replevin 
may  be  pleaded  in  Justification,  and  the  distinction  between  such 
a  writ  and  an  execution  defined,  in  Foster  v.  Pettiboiie,  20  Barb. 
350;  disapproving  Stimpeon  v.  Reynolds,  14  Id.  506l 
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IV.  That  under  and  by  virtue  of  the  said  execution  tliis  de- 
fendant, as  sheriff  of  the  city  and  county  of ,  and 

not  otherwise,  levied  upon  certain  goods  and  chattels,  of  the 
character  and  description  of  those  mentioned  and  described  in 
the  complaint,  and  took  the  same  into  his  custody,  which  de- 
fendant believes  to  be  the  goods  and  chattels  referred  to  in  the 
complaint,  and  that  the  said  levy  and  taking  and  detention  as 
aforesaid  constitute  the  supposed  wrongful  taking  in  the  com- 
plaint alleged. 

V.  And  this  defendant,  upon  his  information  and  belief,  avers 
that  the  goods  levied  on  as  aforesaid  were  at  the  lime  of  said 
levy  the  property  of  the  said  C.  D.*^ 

§  8704.  Justillcatioii  of  breaking  in  plaintiff's  houae  by  virtue 
of  search  warrant. 

Form  No.  894. 

[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  at  the  time  mentioned  in  the  complaint,  one  A.  B. 

was  a  justice  of  the  peace  of  the  town  of ,  in  the 

county  of ,  and  was  authorized  to  issue  and  did 

issue  a  warrant  in  writing,  under  his  hand  and  seal,  directed  to 
any  constable  of  the  said  town  reciting  that  whereas  informal 
tion  on  oath  had  been  given  to  him,  the  said  A.  B.,  a  justice  of 

the  peace  as  aforesaid,  by  one  C.  D.,  of  ,  that 

[specify  the  goods]  had  lately  been  feloniously  taken  and  carried 
away  by  E.  F.,  from,  etc.,  and  that  the  said  [goods],  or  a  part 

thereof,  were  then  concealed  in  a  cellar  of  L.  M.,  at ; 

and  the  said  justice  did,  in  and  by  the  said  warrant,  in  the  name 
of  the  people  of  this  state,  command  and  authorize  them,  the 
said  constables,  or  any  of  them,  with  proper  assistance,  in  the 

daytime,  to  enter  into  the  cellar  of  the  said  L.  M.,  at , 

and  there  diligently  search  for  the  said  [goods],  and  if  the  same 
or  any  part  thereof  should  be  found,  then  the  said  constables 
were,  in  and  by  the  said  warrant,  likewise  commanded  to  bring 
the  same  so  found,  together  with  the  said  L.  M.,  or  the  person 
in  whose  custody  the  same  should  be  found,  before  him,  the 
said  justice,  or  some  other  justice  of  the  peace  of  said  town,  etc., 
to  be  dealt  with  as  the  law  directs. 

39  In  the  case  of  an  execution,  the  sheriff  must  take  only  the  prop- 
erty of  the  defendant.    Foster  v.  Pettibone,  20  Barb..  361. 
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•  II.  That  said  warrant  was  delivered  to  G.  H.,  one  of  the  de- 
fendants^ who  then  was  one  of  the  constables  of  the  said  town,  to 
be  executed  according  to  law,  by  virtue  of  which  he  went  to  the 
cellar  of  the  said  L.  M.  mentioned  in  the  warrant,  and  which 
M'as  part  and  parcel  of  and  belonged  to  the  dwelling-houae 
mentioned  in  the  complaint,  and  there  finding  the  door  thereof 
shut  and  fastened,  did,  in  a  friendly  and  peaceable  manner,  de- 
mand and  require  that  the  said  door  should  be  opened,  which 
was  then  and  there  refused;  and  that  thereupon  the  said  G.  H., 
one  of  the  defendants,  in  order  to  execute  the  said  warrant,  did 
break  open  the  said  door,  doing  as  little  damage  as  possible, 
and  did  search  there  for  said  [goods],  and  took  and  carried 
away  therefrom  specify  the  [goods],  being  part  of  the  ssid 
f  goods]  mentioned  in  the  said  warrant,  and  brought  the  same 
before  the  said  justice,  as  he  might  lawfully  do,  which  are  the 
acts  of  which  the  plaintiff  complains.^ 

M  This  form  is  In  substance  fram  Abbott's  Forms,  No.  999,  and 
is  sustained  by  Bell  v.  Olapp,  10  Johns.  268;  6  Am.  Dec.  339. 
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FOE  THE  POSSESSION  OF  SPECIFIC  PROPERTY. 


CHAPTEB  I. 

FOB  PERSONAL  PBOPEBTY. 

I  S706.  OoxiTenioxi  —  denial  of  plaintilf's  ownerahip. 

Form  No,  895. 

[Title.] 

The  defendant  answers  to  the  complaint^  and  denies  that  at 
the  time  of  the  alleged  conversion^  the  plaintiff  was  the  owner^ 
or  entitled  to  the  possession  of  the  goods,  wares,  and  merchan- 
dise mentioned  in  the  complaint,  or  any  of  them. 

■ 

I  3706.  Property  of  decedent.  In  an  ^action  by  an  admin- 
istrator against  a  person  claiming  to  hold  the  decedent's  prop- 
erty by  virtue  of  a  gift  or  transfer  from  the  decedent,  if  the 
defendant  in  his  answer  denies  that  the  plaintiff's  intestate, 
at  the  time  of  his  death,  owned  or  was  in  possession  of  the 
property,  he  may  on  the  trial  claim  or  establish  a  title  to  the 
property  by  gift  from  the  intestate;  especially  after  the  plain- 
tiff has  himself  proved  that  the  defendant  had  claimed  the 
property  as  snch.^ 

I  8707.  The  eame  — denial  of  bailment. 

Form  No.  896. 

[Title.] 

The  defendant  answers  to  the  complaint,  that  the  defendant 
never  received  the  plaintiff's  goods  mentioned  in  the  complaint, 
as  bailee,  as  alleged,  or  at  all.^ 

1  Woodruff  V.  Cook.  25  Barb.  505. 

9  Whatever  is  the  allegation  of  a  complaint  showing  that  de* 
fendant  received  possession  is  Issuable.  Elton  v.  Markham,  20 
Barb.  343. 
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§  3708.  The  same  —  lien  upon  goods  detained. 

Form  No.  897. 

[Title.] 

I.  That  on  the   day  of   ,  18..,  the 

plaintiff  deposited  the  goods  mentioned  in  the  complaint  with 
the  defendant  for  storage,  agreeing  to  pay  for  the  same  [one 
dollar]  per  [ton]  per  [month]. 

II.  That  the  defendant  has  always  been,  and  still  is,  ready 
and  willing  to  deliver  the  said  goods  to  the  plaintiff,  upon  the 
payment  of  the  storage  money  due. 

III.  That  the  plaintiff  has  not  paid  or  tendered  to  the  de- 
fendant the  storage  money  due. 

%  3709.  Warehouseman.  A  person  who  is  not  engaged  in 
warehousing  as  a  business  has  no  lien  for  his  compensation  for 
the  chattels  kept  by  him  on  storage.^ 

I  8710.  The  same  —  lien  for  services. 

Form  No.  898. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  said  goods*  were  manufactured  by  the  defendant,  as 
tailor,  and  that  he  detained  them  by  virtue  of  his  lien  as  a 
mechanic,  and  the  manufacturer  thereof,  as  security  for  the 

payment  of   dollars,  which  is  the  amount  due 

him  from  the  plaintiff  for  work  and  labor  in  manufacturing 
them. 

II.  That  defendant  has  always  been  and  still  is  ready  and 
willing  to  deliver  the  said  goods  to  the  plaintiff  upon  receiv- 
ing the  said  amount. 

III.  That  the  plaintiff  has  not  paid  or  tendered  to  the  de- 
fendant the  said  amount  of dollars  due  thereon.* 

§  3711.  Former  recovery.  A  plea  of  former  recovery,  in  an 
action  based  on  a  wrongful  sale  of  property,  must  show  that 
the  cause  of  action  in  the  former  suit  was  identical  with  the 

3  Rivard  V.  Ghio.  3  E.  D.  Smith,  267;  Alt  v.  Weldenberg,  6  Bosw. 
176. 

4  See  Oal.  Civil  Code,  §  3051.  A  plea  in  replevin  attempting  to 
Bet  up  an  interest  in  the  property  by  levy  on  an  agister's  lien 
thereon,  which  shows  on  its  face  that  the  levy  was  made  upon  the 
entire  property,  and  that  the  property  itself  was  advertised  for  sale, 
is  bad  on  demurrer.    McNamara  v.  Godair,  161  111.  228. 
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sale.^  An  action  brought  by  an  agent  in  his  own  name,  for  a 
trespass  in  converting  coin,  in  which  the  jury  found  that  the 
coin  belonged  to  the  principal;  such  action  is  no  bar  to  an  ac- 
tion by  the  principal  for  the  coin.*  Plaintiff  brought  an  action 
of  replevin  to  recover  certain  property,  and  obtained  a  judg- 
ment for  its  restitution,  and  damages  for  its  illegal  detention. 
Defendants  paid  the  damages,  but  the  property  was  not  re- 
stored. Plaintiff  then  brought  an  action  in  trover  to  recover 
the  value.  Defendants  pleaded  the  former  recovery  as  a  bar  to 
the  action  of  trover,  the  judgment  in  replevin  not  being  satis- 
fied. It  was  held  that  the  judgment  in  replevin  did  not  con- 
stitute a  bar  to  the  action  in  trover .'' 

§  3712.  General  denial  Under  the  New  York  Code  it  haa 
been  held,  in  a  suit  for  conversion  of  property,  a  denial  of  each 
and  every  allegation  of  the  complaint  puts  in  issue  the  conver- 
sion and  plaintiff^s  title.® 

§  3713.  JoetifLcation  of  officer.  When  an  ofi&cer  justifies 
under  an  execution  issued  by  a  justice,  his  pleading  must  show 
that  the  justice  had  jurisdiction  of  the  cause.*  An  officer  hav- 
ing made  a  proper  levy  can  not  be  sued  in  trover  by  the 
debtor,  for  a  part  of  the  goods  which  was  not  sold,  without 
proving  a  demand  that  he  redeliver  them,  and  a  refusal.^*^ 

§  8714.  Plaintiff  regaining  possession.  The  fact  that  the 
plaintiff  has  regained  possession  before  suit  brought  is  no  de- 

OHopkinsoD  v.  Sheiton,  37  Ala.  306. 

•  Pico  V.  Webster,  12  Cal.  140.  Where  an  agent  sues  in  his  own 
name,  the  defendant  may  avail  himself  of  all  defenses  which  would 
be  good  as  against  either  the  principal  or  agent.  Bliss  v.  Sneath, 
103  Cal.  43. 

7  Vicl^erson  v.  California  Stage  Co.,  10  Cal.  520. 

8  Robinson  v.  Frost,  14  Barb.  536;  but  see  Ely  v.  Ehle.  3  N.  Y. 
610;  Jacobs  v.  Remson,  12  Abb.  Pr.  390;  Beaty  v.  Swarthout,  32 
Barb.  293;  Davis  v.  Hoppock,  6  Duer,  256;  Heine  v.  Anderson,  2  id. 
318;  Gorham  v.  Gary,  1  Abb.  Pr.  285;  see,  also,  Young  v.  Glasscock, 
79  Mo.  577;  Thomas  v.  Ramsey,  47  Mo.  App.  84;  Johnson  v.  Oswald, 
38  Minn.  560;  8  Am.  St.  Rep.  698. 

0  Cleveland  v.  Rogers,  6  Wend.  438.    Upon  issue  Joined  upon  plea 
of  justification  by  an  officer,  it  is  incumbent  upon  him  to  establish 
his  official  capacity.    Greig  v.  Clement.  20  Col.  167. 
^      10  Seaman  v.  Luce,  23  Barb.  240. 
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fense  to  an  action  for  the  conversion.*^  It  only  goes  to  the 
mitigation  of  damages.** 

§  3715.  Title  in  another.  Where,  in  an  action  for  conyer- 
sion,  the  issue  under  the  pleadings  is  whether  the  plaintifF  at 
the  time  of  the  conversion  owned  the  property,  and  as  owner 
was  entitled  to  immediate  possession,  according  to  the  allega- 
tion of  his  complaint,  the  defendant  has  a  right  to  prove  that 
the  legal  title  was  at  the  time  vested  in  a  third  person,  and  that 
the  plaintiif  was  not  in  possession,  the  above  allegation  not 
being  a  mere  conclusion  of  law  from  facts  previously  stated,  but 
the  affirmation  of  a  fact.**  A  sheriflf  may  justify  in  this  form 
of  action  by  showing  want  of  title  in  the  plaintiff.**  In  an 
action  for  wrongfully  taking  personal  property,  the  answer 
alleged  that  the  defendant  took  the  property  as  constable,  under 
an  execution  against  a  third  party,  in  whose  possession  it  was, 
•  but  did  not  rebut  the  allegation  that  it  was  the  property  of 
the  plaintiff.     The  answer  was  properly  stricken  out.** 

i  3716.  Value.  In  an  action  in  the  nature  of  trover,  the 
usual  averment  in  the  complaint  of  the  value  of  the  property 
converted  is  not  traversable  matter.  The  defendant  can  not 
take  issue  upon  it;  and  his  omission  to  answer  it  does  not  admit 

11  Murray  v.  Burling,  10  Johns.  172;  Kerr  v.  Mount,  28  N.  Y.  650. 

12  Reynolds  v.  Shuler,  5  Oow.  323;  Connah  v.  Hale.  23  Wend.  462. 
18  Davis  V.  Hoppock,  6  Duer.  254.    In  an  action  of  trover  against 

the  sheriff,  who  has  seised  personal  property  at  the  suit  of  a  cred- 
itor of  a  grantor  of  the  plaintiff,  where  there  is  no  indication  in 
the  complaint  that  the  plaintiff  claims  title  by  sale  from  the  de- 
fendant in  the  execution,  the  sheriff  is  not  bound  in  his  answer 
to  anticipate  such  title,  and  is  not  bound  to  plead  any  fraud,  actual 
or  constructive,  in  the  sale.  Howe  v.  Johnson.  107  Cal.  67. 
Counterclaim^—  In  an  action  tor  the  conversion  of  personal  property 
of  the  plaintiff  by  an  alleged  sale  thereof  without  his  consent,  the 
defendant  may  plead  an  agreement  between  the  plaintiff  and  the 
defendant  by  which  the  property  was  turned  over  to  such  defendant 
as  secutity  for  the  payment  by  such  defendant  of  all  the  debts  of 
the  plaintiff,  which  such  defendant  agreed  to  pay.  and  that  the 
proceeds  of  the  property  were  applied  to  the  payment  of  such  debts, 
and  such  defendant  may  plead  by  way  of  counterclaim  the  amount 
of  all  the  plaintiff's  debts  paid  under  the  agreement,  and  obtain 
judgment  for  the  residue  after  deducting  therefrom  the  value  of 
the  property  sold.    Story,  etc.,  Co.  v.  Story,  100  Cal.  30. 

14  Rlnchey  v.  Stryker.  28  N.  Y.  45:  84  Am.  Dec.  324;  S.  O.,  26 
How.  Pr.  75;  Hall  v.  Stryker.  27  N.  Y.  5G6. 

15  Barley  v.  Cannon,  17  Mo.  505. 
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its  truth.  Hence,  where  the  answer  does  not  deny  the  aver- 
ment of  value,  the  plaintiff  must,  notwithstanding,  prove  the 
amount  of  his  damages.**  In  trover,  trespass,  or  replevin,  it  is 
not  necessary  to  deny  the  value  or  the  damages  alleged  in  the 
complaint.  So  held  in  Wisconsin."  In  an  action  for  the  con- 
version of  chattels,  alleged  by  the  plaintiff  to  be  of  a  certain 
value,  defendant  denied  that  they  were  of  such  value,  or  of  any 
greater  value  than  a  certain  less  sum  named:  it  was  held  an  ad- 
mission that  they  were  worth  the  less  sum  named.^^ 

I  8717.  Claim  and  delivery. 

Form  No.  899. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  denies: 

I.  That  the  plaintiff,  at  the  time  stated  in  the  complaint,  or 
ever,  or  at  all,  was  in  possession,  or  entitled  to  the  possession, 
of  the  goods  described  in  the  complaint,  or  any  of  them. 

II.  Denies  that  said  goods,  or  any  of  them,  are  or  ever  were 
the  property  of  the  plaintiff. 

III.  Denies  that  said  goods  are  or  were,  at  the  time  alleged, 

or  at  any  time  since,  of  the  value  of dollars  or 

any  amount  greater  than dollars. 

%  3718.  Another  action  pending.  In  an  action  against  a  con- 
stable to  recover  possession  of  personal  property  taken  under 
attachment,  the  pendency  of  another  suit  for  the  same  goods 
by  the  plaintiff's  vendor  is  no  defense.^®  A  pleading  by  a  de- 
fendant, in  an  action  of  replevin,  which  admits  the  taking  com- 
plained of,  but  justifies  under  legal  process,  and  prays  judg- 
ment, restitution  of  the  property  replevied,  or  for  its  value, 
contains  only  matter  of  confession  and  avoidance,  and  is  deemed 
controverted  by  plaintiff.^ 

w  Gonnoss  v.  Meir.  2  E.  D.  Smith.  314. 

n  Jenkins  v.  Steanka,  19  Wis.  126:  88  Am.  Dec.  675.  It  Is  held 
In  Callfomla.  that  where  an  unverified  complaint  alleges  the  value 
of  property  converted,  and  the  answer  is  a  general  denial,  the  value 
is  put  in  issue.    Paden  v.  Goldbaum  (Cal.),  37  Pac,  Rep.  759. 

isCarlyon  v.  Lannan,  4  Nev.  156.  For  the  measure  of  damages 
in  California,  see  Civil  Code,  §  3336;  also,  TuUy  v.  Harloe,  35  Oal. 
302;  95  Am.  Dec.  102;  Hisler  v.  Oarr,  34  Cal.  641;  Atherton  v.  Fow- 
ler. 46  id.  323.  Instance  of  erroneous  Judgments  for,  see  Gummings 
V.  Stewart,  42  id.  230. 

19  O'Connor  v.  Blake,  29  Cal.  312. 

20  Stringer  v.  Davis,  35  Cal.  25. 
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§  3719.  Delivery  to  third  person.  If,  during  the  pendency 
of  an  action  to  recover  the  possession  of  personal  property, 
and  before  the  trial  thereof,  the  defendant  has  been  required  to 
deliver  and  has  delivered  the  property  to  another  person  en- 
titled to  its  possession,  as  against  both  plaintiff  and  defendant, 
that  fact  may  be  set  up  in  the  answer,  or  in  a  supplemental 
answer,  for  the  purpose  of  defeating  a  recovery  of  the  posses- 
sion or  of  the  value  of  the  property.^ 

fi  3720.  Demand.  If  the  defendant  does  not  object  to  the 
sufficiency  of  a  demand,  and  refuses  to  deliver  up  the  property 
for  improper  reasons,  a  further  demand  will  be  unnecessary.* 
If  the  complaint  shows  tliat  the  property  came  rightfully  to  the 
possession  of  the  defendant,  and  does  not  aver  a  demand  and 
failure  to  deliver,  it  is  fatally  defective.® 

§  3721.  Fraudulent  transfer.  In  an  action  against  a  sheriff, 
to  recover  the  possession  of  personal  property,  it  is  a  good 
defense  for  the  sheriff  to  show  that  the  defendant  in  the  attach- 
ment, when  insolvent,  sold  the  property  to  the  plaintiff,  to 
defraud  his  creditors,  with  the  knowledge  of  plaintiff,  and  that 
said  defendant  has  since  been  declared  a  bankrupt,  and  the 
sheriff  has,  on  demand  of/ the  assignee  in  bankruptcy,  delivered 
him  the  goods.^* 

§  3722.  (General  denial  —  insufficient  denials.  In  an  action 
for  the  claim  and  delivery  of  personal  property,  the  denial  by 
the  defendant  of  the  averment  in  the  complaint  of  the  plain- 
tiff's title  and  right  of  possession,  and  of  the  wrongful  deten- 
tion, is  sufficient,  without  a  denial  of  an  averment  of  the 
particular  facts  upon  which  his  title  and  right  of  possession 
are  claimed.*  Evidence  of  a  levy  under  an  execution  prior 
to  that  stated  in  the  answer  was  not  admissible  under  the 
general  denial.  If  defendant  had  made  a  prior  levy,  and  was 
thereby  entitled  to  possession  of  the  goods,  it  was  matter  to 
be  specially  pleaded.^  In  an  action  to  recover  the  possession 
of  personal  property,  the  defendant  may  set  up  a  general  denial, 

21  Bolander  v.  Gentry,  36  Oal.  105;  95  Am.  Dec.  162. 

22  King  V.  Fitch,  1  Keyes,  432. 

28  Campbell  v.  Jones,  38  Cal.  507. 

24  Bolander  v.  Gentry,  3(5  Cal.  105;  95  Am.  Dec.  162. 

25  Nncid  V.  Thompson,  34  Cal.  39. 
2r)nrrliam  v.  Harrowpr.  IS  IIow.  Pr.  144. 
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ami  also  a  justification.^  Where  the  complaint  in  replevin 
averred  that  on  a  certain  day  plaintiff  was  the  owner  and  in 
possession  of  the  property,  and  that  its  value  was  one  thousand 
dollars;  and  the  answer  denied  that  on  the  day  specified  "  the 
plaintiff  was  the  owner  and  lawfully  in  possession/'  and,  as 
to  its  value,  averred  that  the  defendant  has  no  knowledge,  etc., 
and,  therefore,  denies  that  it  is  worth  one  thousand  dollars; 
it  was  held  that  the  answer  is  insufficient  because  it  raises  an 
immaterial  issue  as  to  time;  and  as  to  the  possession  of  the 
property,  that  it  amounts  merely  to  a  conclusion  of  law.^ 

§  3723.  Justiflcation.  An  ofiicer,  to  justify  the  seizure  of 
property  in  possession  of  a  stranger  to  the  writ  which  he  has 
executed,  must  plead  specially  such  justification.  He  can  not 
justify  under  a  general  denial  of  the  allegations  of  the  com- 
plaint.^ He  may  plead  the  property  to  have  been  in  possession 
of  the  defendant  in  the  suit.  In  such  a  case  it  is  not  necessary 
Ihat  the  defendant  should  specially  plead  want  of  notice  and 
demand  in  order  to  make  such  a  defense.*^  In  an  action  of 
replevin  against  a  sheriff,  he  must  justify  not  only  with  the 
execution,  but  with  the  judgment  itself,  whenever  he  takes 
property  which  is  in  the  possession  of  a  stranger  to  the  writ.'^ 
It  does  not  state  facts  constituting  a  defense,  if  it  fails  to  allege 
that  the  defendant  in  the  attachment  suit  was  the  owner  of  the 
property.^  It  is  not  necessary  that  his  answer  should  set  forth 
minutely  every  fact  relating  to  the  attachment  suit.  An  answer 
whfch  stated  the  time  of  commencement  of  the  action,  the 
names  of  parties,  the  court,  and  that  the  goods  were  taken  by 
virtue  of  a  writ  of  attachment  issued  therein,  held  to  be  suffi- 
cient.^ 

27  Hackley  v.  Ogmun,  10  How.  Pr.  44. 

28  KuhlaDd  V.  Sedgwick,  17  Cal.  123.  Where  the  complaint  is  in 
replevin  a  denial  in  the  answer  in  the  conjunctive  that  defendant 
took  "  and  *'  carried  away  the  goods  is  not  a  denial  that  he  took 
the  goods,  or  a  denial  that  he  carried  them  away,  and  is  bad  as 
Implying  an  affirmative  of  the  allegation  intended  to  be  denied. 
Bach,  etc.,  Co.  v.  Montana,  etc.,  Co.,  15  Mont.  345;  and  see  S  3174^ 

ante- 

29  Glazer  v.  aift,  10  Cal.  303. 

80  Killey  V.  Scannell,  12  Cal.  73. 

81  Knox  V.  Marshall,  19  Cal.  617. 

82  Richardson  v.  Smith,  29  Cal.  529. 

83  Towdy  V.  Ellis,  22  Cal.  nr)0.  Plea  of  Justification.  See  Barn- 
hart  V.  Fulkarth,  90  Id.  157;  Poole  v.  Wilber,  95  Id.  343. 
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S  37S34.  Non  cepit.  •  A  plea  of  non  cepit  in  replevin  put  in 
issue  the  question  of  general  property  only,  and  not  of  special 
property;  at  least  in  a  suit  between  a  principal  and  his  agent. 
On  such  a  plea  the  issue  must  be  for  the  defendant,  if  there  was 
not  a  wrongful  taking  of  the  goods  from  the  possession  of 
another;  for  a  wrongful  detainer  after  a  lawful  taking  is  not 
equivalent  to  a  wrongful  original  taking.** 

S  3736.  Subsequent  proceedings.  If  it  be  necessary  to  aver 
in  the  answer  that  the  writs  of  attachment  and  execution  were 
returned  executed  by  the  sheriflf,  still  the  omission  of  this  aver- 
ment, though  it  might  have  been  ground  of  demurrer,  waa  no 
ground  for  rejecting  all  evidence  under  such  justification." 

§  3726.  The  same  —  title  in  another  than  plain  tiff. 

Form  No.  900. 

[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

That  the  property  described  in  the  complaint  waa^  at  the  time 

stated  therein,  and  still  is,  the  property  of ,  and 

not  the  property  of  the  plaintiff.^ 

§  3727.  Denial  of  plaintiff's  title.  The  defendant,  whether  he 
laid  property  in  himself  or  in  a  stranger,  is  required  to  traverse 
property  in  the  plaintiff.^''  In  claim  and  delivery,  the  denial 
of  the  particular  facts  upon  which  the  plaintiff  claims  title  ^nd 
right  of  possession  is  sufficient.'®  If  the  complaint,  in  an  action 
to  recover  the  possession  of  personal  property,  avers  "  that  the 
plaintiff  was  the  owner  and  in  possession  of  the  property,"  this 
averment  is  not  traversed  bv  an  answer  which  denies  that  the 
"  plaintiff  was  the  owner  and  entitled  to  the  possession  of  the 
property.".^  A  complaint,  in  an  action  to  recover  personal 
property,  averred  that  the  plaintiff  was  the  owner  and  possessor 

84  Meany  v.  Head,  1  Mason,  319. 

35  Walker  v.  Woods,  15  C&l.  66. 

36  See,  as  to  form,  Harrison  v.  Mcintosh,  1  Johns.  380:  Ingraham 
v.  Hammond,  1  Hill,  353.  When  title  to  property  is  set  up  in  a 
stranger,  he  must  be  named.    Anstlce  v.  Holmes,  3  Den.  244. 

37  Rogers  V.  Arnold,  12  Wend.  30;  Prosser  v.  Woodward,  21  Id. 
205:  Curtis  v.  Jones.  1  How.  App.  Cas.  137;  Curtis  v.  Jones,  3  Den. 
590;  Prinple  v.  Phillips,  1  Sandf.  292. 

88  Nudd  V.  Thompson,  34  Cal.  39. 

89  Richardson  v.  Smith,  29  Cal.  529. 
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of  the  property  at  tiie  time  of  the  taking  by  defendant.  The 
answer  denied  this  allegation^  and^  in  addition,  averred  affirma/- 
tively  that  the  property  was,  at  that  time,  owned  and  possessed 
by  a  third  person;  it  was  held  that  this  averment  was  but  another 
form  of  denial,  and  not  new  matter,  which  under  the  system  of 
replication  formerly  in  force  was  admitted  by  failure  to  reply .^ 

§  3728.  Prayer.  In  an  action  to  recover  personal  property, 
to  enable  the  defendant  to  obtain  the  value  of  the  property  on 
judgment  of  dismissal  against  the  plaintiif  for  failure  to  appear, 
the  answer  must  contain  some  allegation  or  prayer  relative  to 
the  change  of  possession  from  defendant  to  plaintiff.  The  judg- 
ment of  return  or  value  is  in  the  nature  of  a  cross- judgment, 
and  must  be  based  upon  proper  averments.*^  If  the  plaintiff 
takes  the  property,  the  defendant  must  claim  its  return  in  his 
answer  to  enable  the  court  to  give  the  judgment  in  the  alterna- 
tive form.*^ 

S  3720.  The  same  —  defendant  part  owner. 

Form  No.  901. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
That,  at  the  several  times  mentioned  in  the  complaint,  the 
defendant  was  and  still  is  the  owner  of  an  undivided  half  of 
said  goods,  wares,  and  merchandise;  and  defendant  was  then 
and  still  is  in  the  possession  of  the  whole  of  said  goods. 

H  3730.  Property  in  defendant.      Property  is  a  good  plea  in 
replevin,^  but  must  be  specially  pleaded.**    A  plea  in  replevin 

^owoodworth  v.  KDOwlton,  22  Oal.  164.  In  an  action  of  claim 
and  delivery,  a  defendant  who  has  wrongfully  taken  possession  of 
the  property  can  not  set  up  as  a  defense  that  other  persons  who 
are  not  defendants  have  a  lien  on  the  property  which  entitles  them 
to  its  possession.    Laiifrhlin  v.  Thompson,  76  Cal.  287. 

41  Gould  V.  Soannell,  13  Oal.  430. 

*2ld.;  Pico  V.  Pico,  56  Oal.  459;  Banning  v.  Marlean,  101  id.  238. 
An  answer  praying  for  the  return  of  the  property,  or  the  value 
thereof  in  case  a  return  can  not  be  had,  and  for  damages  and  costs, 
seeks  affirmative  relief,  and  a  Judgment  of  dismissal  by  the  plain- 
tiff, entered  by  the  clerk  after  such  answer  is  filed,  Is  void,  al- 
though an  order  of  dismissal  had  been  entered  upon  the  register 
of  actions  before  the  filing  of  the  answer.  Acock  v.  Halsey,  90 
Cal.  215. 

«  Dermott  v.  Wallach,  1  Black,  96. 

44  Dickson  V.  Mathers,  Hempst.  65. 
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that  the  property  wafi  not  in  the  plaintiff  is  inf ormal,  but  suffi- 
cient, and  admits  proof  of  property  in  the  defendant  or  a 
stranger.**  The  omission  of  a  similiter  is  immaterial;*®  but  the 
defendant  can  not  allege  that  the  plaintiff  has  taken  from  him 
other  property  than  that  mentioned  in  the  complaint,  and  aak 
or  obtain  judgment  for  its  return.*'' 

f  3731.  Justiflcatioii  of  taking  by  defendant  as  slieriif. 

Form  No,  902. 

[Title.] 

The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  on  the  day  of  ,  18. .,  one 

Joe  Doe  was,  and  from  thence  until  the    day   of 

,  18. .,  remained,  the  sole  owner  of  all  the  prop- 
erty described  in  said  complaint. 

II.  That  on  the day  of   ,  18 . . ,  an 

action  was  duly  commenced  by  one   against 

the  said  John  Doe,  in  the  Superior  Court  of  the  county  of 

,  state  of    California,  to    recover    the    sum    of 

dollars,  alleged  to  be  due  for  [state  object  of 

action]. 

III.  That  on  the  said  date  a  summons  in  due  form  was  issued 
in  said  last-named  action,  and  on  said  date  was  duly  served 
upon  said  John  Doe  by  the  defendant,  as  the  sheriff  of  the 

county  of ,  by  delivering  to  hiiu  personally  a  true 

copy  thereof,  attached  to  a  copy  of  the  complaint  therein,  at 
the  [state  place]. 

IV.  That  on  said  date  a  writ  of  attachment  was  duly  issued 
in  due  form  in  said  last-named  action,  after  the  issuance  of  the 
summons  therein,  and  placed  in  the  hands  of  the  defendant,  as 
sheriff  as  aforesaid.     That  on  said  date  said  sheriff  delivered  a 

true  copy  of  said  writ  of  attachment  to in  whose 

possession  the  property  described  in  said  complaint  then  was, 
together  with  a  written  notice  signed  by  said  sheriff,  indorsed 
on  said  copy  of  said  writ  of  attachment,  and  directed  to  said 

4R  Dermott  v.  WaUach,  1  Black,  96;  see,  also,  Rogers  v.  Arnold, 
12  Wend.  30.  34,  35;  Siedenbach  v.  Riley,  111  N.  Y.  500.  An  an- 
flwer  which  denies  the  ownership  of  the  plaintiflP  Is  not  obnoxious 
on  a  general  demurrer,  although  other  Irrelevant  matters  are  set 
up  therein  as  a  defense.    Laughlin  v.  Thompson,  76  Oal.  287. 

46  Rogers  Y.  Arnold.  12  Wend.  30. 

47  Lovensohn  v.  Ward,  45  Cal,  8. 
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,  notifying  him  that  all  the  moneys,  goods,  credits, 

effects,  debts  due  or  owing,  or  any  other  personal  property  in 
his  possession  or  under  his  control,  belonging  to  said  John 
Doe,  were  attached  by  virtue  of  said  writ  of  attachment,  and 
not  to  pay  over  or  transfer  the  same  to  any  one  but  him,  the 
said  sheriff. 

V.  That  thereafter,  and  on  the day  of , 

18. .,  judgment  was  duly  made,  rendered,  and  entered  in  said 
last-named  action,  in  said  Superior  Court,  against  said  John 

Doe  and  in  favor  of  said ,  for  the  sum  of 

dollars. 

VI.  That  on  the day  of  ,  18. .,  an 

execution  was  duly  issued  in  due  form  in  said  Superior  Court, 
under  and  by  virtue  of  said  judgment,  which  execution  was 
on  said 'last-mentioned  date  placed  in  the  hands  of  the  defend- 
ant as  sheriff,  for  service. 

VII.  That  said  sheriff  executed  the  same  by  delivering  to 

said personally,  on  the day  of , 

18. .,  at ,  a  true  copy  of  said  execution,  and  a 

notice  in  writing,  notifying  said that  all  moneys, 

goods,  credits,  effects,  debts  due  or  owing,  on  any  property  in 
his  possession  or  under  his  control,  belonging  to  the  said  John 
Doe,  were  levied  upon  by  virtue  of  said  writ  of  execution,  and 
not  to  pay  over  or  transfer  the  same  to  any  one  but  him,  the 
said  sheriff,  and  by  delivering  to  the  said  John  Doe  personally, 

on  the day  of ,  18 . . ,  at , 

a  true  copy  of  said  writ  of  execution  and  notice,  together  with 
a  description  of  the  properi:y  levied  upon. 

VIII.  That  said  sheriff,  by  virtue  of  said  writ  of  execution, 

duly  levied  upon,  on  the day  of ,  18 . . , 

all  the  right,  title,  and  interest  of  said  John  Doe  in  and  to  the 
property  described  in  the  complaint,  the  same  then  being  in 
the  possession  of  said ,  and  being  the  sole  prop- 
erty of  sjiid  John  Doe,  by  taking  all  of  said  property  into  his 

possession,  and  by  delivering  to  said    on   the 

day  of 18 . . ,  a  true  copy  of  said  writ  of 

execution,  together  with  a  description  of  all  of  said  property, 
and  a  written  notice  that  said  property,  and  all  the  right,  title, 
and  interest  of  said  John  Doe  therein,  was  levied  upon,  and 

by  delivering  to  said  John  Doe  personally  on  the    

day  of ,  18 . . ,  at : . . . ,  a  true  copy  of 

said  writ  of  execution,  description,  and  notice. 
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IX.  That  said  sheriflE,  on  the day  of , 

18..,  duly  advertised  all  of  said  property  in  accordance  with 
law  by  posting  three  notices  of  sale,  particularly  describing 
said  property,  in  three  public  places,  in ,  adver- 
tising said  property  to  be  sold  at  public  auction  in  view  thereof, 

at  [state  place  of  sale],  on ,  between  the  hours 

of ,  and  that  on  said  day  all  of  said  described 

property  was  by  said  sheriff,  at  the  hour  of ,  and 

at  the  place  aforesaid,  exposed  for  sale  at  public  auction,  and 
was  sold  in  separate  lots  or  parcels  to  the  highest  and  best 
bidders  for  cash,  the  whole  thereof  being  sold  for  the  sum  of 

,  which  said  sum,  less  the  sum  of , 

sheriff's  costs,  was  on  the day  of ,  18.  •, 

credited  on  said  execution  and  judgment. 

X.  [Denies  that  plaintiff  was  the  owner  or  in  possession  of 
said  property.] 


CHAPTER  II. 

EJECTMENT. 


§  3732.  AnBw«r  containing  special  denials. 

Form  No.  903. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  denies: 

I.  That  the  plaintiff  is  the  owner  of  the  [lots  of  land]  de- 
scribed in  the  complaint,  or  any  part  thereof,  or  was  ever  seised 
or  possessed  of  the  same,  or  any  part  thereof,  or  entitled  to  the 
possession  thereof  at  any  time  or  at  all. 

II.  Denies  that  the  said  plaintiff  has  any  estate  therein,  or 
ever  had. 

III.  Denies  that  the  said  plaintiff  has  been  damaged  by  said 
defendant's  withholding  the  said  premises,   or  the   possession 

thereof,  in  the  sum  of dollars,  or  in  any  other 

sum,  or  at  all. 

IV.  He  denies  that  the  annual  value  of  the  rents  and  profits 
of  the  premises  described  in  the  complaint  is  the  sum  of 

dollars,  or  any  other  or  greater  sum  than 

dollars. 

S  3783.  Essential  dexdals.     Unless  the  answer  denies  the  allega- 
tions of  the  complaint,  they  are  admitted  without  further  proof, 
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damages  included.^  Thus^  where  the  complaint  charged  that 
on  a  day  mentioned  the  plaintiffs  were  lawfully  seised  and 
possessed,  and  had  the  right  of  possession,  of  a  certain  tract  of 
land,  and  the  defendants  afterwards  entered  into  and  upon  the 
said  tract,  and  ousted  plaintiffs  therefrom,  the  answer,  in  re- 
sponse to  these  allegations,  averred  that  the  defendant  was  not 
guilty  of  the  supposed  trespasses  and  ejectment  in  the  complaint 
mentioned,  nor  of  any  part  thereof;  it  was  held  that  the  answer 
raised  no  issue;^  and  where  the  defendant  further  alleged  that 
he  was  not  in  possession  of  the  lands  and  tenements  described 
in  the  complaint,  or  any  part  thereof,  it  was  held  that  the  allega- 
tion of  the  complaint  must  be  taken  as  confessed.^  In  an  action 
of  ejectment,  where  the  complaint  alleges  possession  in  the  de- 
fendant, a  denial  in  the  answer  in  the  following  words  is  not 
sufficient  to  put  in  issue  the  question  of  possession:  ^^Defend- 
ant denies  that  he  has  unlawfully,  wrongfully,  and  in  violation 
of  plaintiff's  rights,  had  possession,"  etc.  This  denial  might 
be  true,  and  yet  the  defendant  be  in  possession.  The  defendant 
was  called  on  to  answer  not  only  the  character  of  the  possession, 
but  the  fact  of  possession.^  A  denial  that  the  plaintiff  has 
suffered  damage  in  the  exact  sum  claimed  by  him  is  insufficient.* 
An  allegation  in  a  verified  complaint  that  ^^  defendants  wrong- 
fully and  unlawfully  entered  upon  and  dispossessed "  plaintiff 
is  not  sufficiently  denied  by  a  denial  that  defendants  wrong- 
fully and  unlawfully  entered  and  dispossessed  plaintiff,  because 
such  denial  admits  entry  and  ouster.^  Where,  in  an  action  of 
ejectment,  the  complaint  did  not  directly  aver  a  seisin  or  owner- 
ship of  the  premises  by  plaintiff,  but  alleged  that  the  plaintiff, 
by  location,  survey,  and  certain  other  acts,  acquired  possession; 
and  the  answer  denied  these  acts,  except  the  survey,  and  denied 
that  plaintiff  acquired  possession  by  location,  "  or  in  any  other 
manner;"  it  was  held  that  the  allegation  of  prior  possession 
was  sufficiently  denied  by  the  answer.''^    If  the  entry  and  ouster 

1  Patterson  v.  Ely,  19  Cal.  28;  McLaughlin  v.  Kelly,  12  id.  221. 

3  Schenk  v.  Svoy,  24  Cal.  113. 
aid. 

4  Burke  v.  Table  Mountain  Oo.»  12  Gal.  403.  The  averments  of 
possession  and  ouster,  in  this  case,  were  held  to  be  insufficiently 
denied.    See  statement  of  facts.    Smith  v.  Doe,  15  Oal.  100. 

s  Huston  V.  T.  &  O.  C.  T.  R.  Ok,  45  Cal.  658. 

6  BuseniUB  v.  Coffee,  14  Cal.  91. 

7  La  Rue  V.  Oppenheimer,  20  Oal.  517. 
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are  denied  in  the  answer,  the  withholding  of  possession  at  the 
commencement  of  the  action  is  not  admitted  by  the  pleadings 
although  it  is  not  specially  denied.® 

§  3734.  N0W  matter.  When  a  complaint  alleges  that  the 
plaintiff  waus  in  the  quiet  and  peaceable  possession  of  prenuses, 
and  was  dispossessed  by  defendants  by  force,  or  under  an  illegal 
order  made  by  an  officer  having  no  jurisdiction,  the  answer 
should  take  issue  directly  upon  the  allegations  of  the  complaint^ 
or,  confessing  them,  should  state  distinctly  and  positively  new 
matter  sufficient  to  avoid  them.*  The  defendant  is  bound  to 
bring  forward  all  matter  of  a  strictly  defensive  character,  or  be 
precluded  from  again  litigating  the  same;  but  he  is  not  bound  to 
set  up  or  litigate  new  matter  constituting  a  cause  of  action  in 
his  favor.*® 

§  3736.  Purchase  by  defendant  in  ejectment.     If  a  defendant 

in  ejectment,  who  is  in  possession  without  claim  or  color  of  title, 
buys  a  fractional  interest  in  the  demanded  premises  pendente 
litCy  this  purchase  thenceforth  presumptively  divests  his  posses- 
sion of  its  hostile  character.** 

§  3736.  Bight  of  posseesion.  The  defendant  can  not  prove 
on  the  trial  of  an  action  of  ejectment,  for  the  purpose  of  showing 
that  plaintiff's  right  of  possession  had  terminated,  that  since 
the  action  was  commenced  plaintiff  has  conveyed  the  land  to 
another  person,  unless  the  fact  of  such  conveyance  has  been 
set  up  in  the  original  or  supplemental  answer.**  If  the  plaintiff 
has  conveyed  the  land  demanded,  pending  ejectment,  the  court, 
by  the  consent  of  both  the  plaintiff  and  the  vendee,  may,  under 
the  provisions  of  the  Practice  Act,  make  an  order  continuing  the 
action  in  the  name  of  the  original  plaintiff.*'  If  the  plaintiff 
in  ejectment  transfers  the  demanded  premises  pending  the  ac- 
tion, and  the  court  orders  the  action  continued  in  the  name  of 
the  original  plaintiff,  he  may  recover  judgment  for  both  the 
possession  and  the  rents  and  profits.**    The  sale  and  transfer  by 

8  Hawkins  v.  Relchart.  28  Cal.  534. 
»  Ladd  V.  Stevenson,  1  Cal.  18. 

10  Ayres  v.  Bensley.  32  Cal.  620. 

11  Carpenter  v.  SmaU,  35  Cal.  346. 

12  Moss  V.  Shear,  30  Oal.  467. 
Mid. 

Mid. 
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the  plaintiff  in  ejectment  of  the  demanded  premises  pending  the 
action  is  a  transfer  of  the  cause  of  action,  within  the  meaning  of 
the  sixteenth  section  of  the  Practice  Act^^°  and  the  action  may 
be  continued  in  the  name  of  the  original  plaintiff.^^ 

§  8787.  Stare  dedxis.  Wliere  important  rights  of  property 
haTe  grown  up  under  a  decision  of  the  Supreme  Court,  and  many 
years  have  elap^d  since  the  same  was  rendered,  and  its  correct- 
ness has  been  tacitly  admitted  in  other  cases,  the  question  will 
not  be  reopened.^^. 

§  3788.  Tax  title.  A  tax  title  must  be  specially  set  up.^' 
And  if  it  accrue  after  action  commenced,  it  must  be  pleaded  in 
a  supplemental  answer.^^  It  is  not  enough  to  allege  that  the 
property  was  duly  sold  for  the  nonpayment  of  a  tax  duly  im- 
posed according  to  the  statute.  It  is  essential  to  state  facts 
showing  that  a  tax  was  duly  imposed,  for  the  nonpayment  ot 
which  the  authorities  might  lawfully  sell  it,  and  that  the  proof  of 
nonpayment  required  by  the  statute  had  been  made.^  In  an 
action  to  bar  the  rights  of  a  former  owner  of  lands  sold  and 
deeded  for  a  nonpajrment  of  taxes,  an  action  which  merely  de-* 
nies  the  validity  of  the  taxes,  or  that  anything  was  due  thereon 
for  taxes  at  the  time  of  the  sale,  and  denies  the  title  of  the 
plaintiff,  is  not  sufficient.  It  should  allege  facts  showing  specifi- 
cally the  grounds  relied  on  to  avoid  the  tax  deed.^  Whenever 
a  tax  title  is  specially  set  forth  in  a  pleading,  it  is  necessary 
that  every  fact  should  be  averred  which  is  requisite  to  show  that 
each  of  the  statutory  provisions  have  been  complied  with.  This 
necessity  is  not  obviated  by  the  provisions  making  the  tax  deed 
proof  of  certain  facts.^  In  pleading  a  tax  title,  it  is  necessary 
to  aver  those  facts  which  by  statute  are  required  to  be  stated  in 
the  tax  deed.^  A  pleading,  setting  up  a  tax  title,  must  aver 
distinctly  for  what  year  the  tax  was  assessed,  and  failing  to  do  so, 
is  demurrable.^ 

■ 

15  Oal.  CJode  Civ.  Pro..  §  385. 

IS  Id. 

iTVassault  v.  Austin,  36  Cal.  691. 

IS  Russell  V.  Mann,  22  Gal.  132. 

i^McMinn  v.  O'Connor,  27  Cal.  246;  Moss  v.  Shear,  30  Id.  468. 

»  Carter  v.  Koezley,  9  Bosw.  583. 

31  Wakeley  v.  Nicholas,  16  Wis.  588. 

22  Russell  V.  Mann,  22  Cal.  181. 

28  Id. 

24  Id. 
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§  8730.  Tltl«  in  defendant.  Title  in  the  defendant  need  not 
be  pleaded,  and  may  be  given  under  a  denial  of  plaintiff's  title, 
and  if  pleaded,^  such  an  allegation  does  not  constitute  new 
matter,  and  is  only  equivalent  to  a  general  denial  of  title  in  the 
plaintiff.^  The  defendant  need  not  show  that  he  has  any  title 
whatever,  but  may  confine  himself  ^simply  to  rebutting  the  evi- 
dence of  the  plaintiff.*'  An  answer  in  an  fiction  of  ejectment, 
where  both  parties  claim  under  a  common  gratitor,  which  sets 
up  as  a  defense  a  legal  title  in  defendant,  and  also  a  verbal  con- 
tract made  by  plaintiff's  grantor  to  convey,  and  an  entry  under 
and  a  subsequent  purchase  by  plaintiff,  with  notice,  containB 
both  a  legal  and  equitable  defense.^  A  plea  which  sets  up  no 
title  in  the  defendant,  but  alleges  certain  evidence  or  sources  of 
title  which  it  avers  the  plaintiff  relies  on,  and  states  facta  to 
show  such  title  is  invalid,  is  bad.^  Where  the  defendant  in 
ejectment  set  up  title  derived  under  a  written  instrument 
claiming  to  be  a  conveyance,  but  lacking  all  the  requisites,  such 
a  defense  was  insufficient  agaiiist  a  party  holding  a  subsequent 
deed  from  the  same  grantor.** 

26  Marshall  v.  Shafter,  32  Cal.  176. 

26  Id.  A  right  of  possession  in  a  defendant  In  ejectment,  as  ad- 
ministrator of  an  estate,  may  be  proved  under  denials  in  the  answer, 
that  the  plaintifTs  are  the  owners  or  entitled  to  the  possession  of 
the  demanded  premises.  Burgel  v.  Prisser,  88  Oal.  70.  Und^  a 
general  denial  in  ejectment,  in  which  the  plaintiff  claims  title  under 
a  deed  from  the  defendant,  evidence  is  admissible  to  show  tluit 
the  consideration  of  the  deed  under  which  the  plaintiff  bases  his 
title  and  right  of  entry  was  illegal,  and  that  the  deed  was^  therefore, 
void.  Sparrow  v.  Blioades,  76  Cal.  208;  9  Am.  St.  Rep.  197.  In 
ejectment,  where  the  answer  doiies  the  averments  of  the  com- 
plaint with  resi)ect  to  the  plaintiff's  own«>Bhip  and  right  of  posses- 
sion, further  allegations  therein  with  respect  to  the  ownership  of 
the  grantors  of  the  plaintiff  are  immaterial  and  need  not  be  denied. 
Morgan  v.  Tillottson,  73  Cfeil.  520.  Under  Washington  Code  of 
Procedure,  S  532,  requiring  the  defendant  in  ejectment  to  plead  the 
estate  or  license  whereby  he  holds  possession,  an  answer  of  general 
denial  will  create  no  Issue,  and  wh^ie  the  plaintiff,  in  such  an 
action,  pleads  and  proves  any  legal  right  to  the  premises,  lie 
thereby  establishes  a  prima  facie  case  against  the  defendant  Allen 
V.  Higgins,  9  Wash.  St.  446;  43  Am.  St  Rep.  847. 

27  Moore  v.  Tice,  22  Oal.  516. 

2B  Bodley  v.  Ferguson.  30  Cal.  511. 

»  Christy  V.  Scott,  14  How.  (U.  S.)  282, 

•0  Hayes  v.  Bona,  7  Cal.  153. 
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§  3740.  Title  In  third  persozL.  A  defendant  in  ejectment^  en- 
tering under  a  deed  executed  by  order  of  a  court  of  competent 
jurisdiction,  enters  under  color  of  title.  He  is  not  a  naked  tres- 
passer, and  may  set  up  an  outstanding  title  in  a  third  person.^^ 
The  defendant  may  show  that  the  title  and  right  of  possession  is 
in  some  third  person,  except  in  the  case  of  public  lands,  in  which 
case  this  rule  is  qualified.^  A  possession  taken  and  held  by  the 
defendant  for  the  requisite  period,  in  hostility  to  the  title  or 
claim  set  up  by  the  plaintiff,  amounts  to  aa  adverse  possession 
against  the  plaintiff  sufficient  to  bar  a  recovery,  even  though  the 
defendant,  while  so  in  possession,  admitted  the  validity  of  a  title 
outstanding  in  a  third  person." 

§  3741.  Title  to  part.  An  answer  in  ejectment,  setting  up  title 
to  only  a  portion  of  the  demanded  premises,  muBt  particularly 
describe  the  part  to  which  title  is  claimed.**  An  answer  in 
ejectment,  seeting  up  title  in  the  defendant  to  the  demanded 
premises  and  possession  in  him,  should  aver  that  such  possession 
and  title  were  adverse  to  the  plaintiff's  claim  of  title." 

§  3742.  Title  terminated.  Under  the  California  Practice 
Act,"  if  it  appear  that  the  plaintiff  in  ejectment  had  a  right 
to  recover  at  the  commencement  of  the  suit,  but  that  his  right 
has  terminated  during  its  pendency,  he  can  not  recover  the 
possession,  but  only  his  damages.^  If  the  termination  of 
plaintiff's  title  pending  the  action  would  not  necessarily  appear 
from  plaintiff's  proofia  on  the  trial,  the  facts  showing  such 
termination  should  be  set  up  by  a  supplemental  or  amended 
answer." 

81  Gregory  v.  Haynes,  13  Oal.  681. 

82  Moore  v.  Tlce,  22  Gal.  516;  see,  also,  Cobb  v.  Lavalle,  88  IlL 
831. 

88  Page  V.  Fowler,  28  Gftl.  611;  Hayes  v.  Martin,  ^  id.  568;  Me- 
ManuB  V.  0*8allivan,  48  Id.  15. 

84  Anderson  v.  Flsk,  36  Oal.  625;  also,  Hemenway  v.  Francis,  20 
Oreg.  465. 

8R  Anderson  v.  Flsk,  36  Gal.  625. 

8«  Cal.  Code  Civ.  Pro.,  §  740. 

87  Moore  v.  Tice,  22  Gal.  513. 

88  See  McMinn  v.  O'Oonnor,  27  Cal.  247;  Relly  v.  Lancaster,  38 
Id.  356;  Thompson  v.  McKay,  41  Id.  281;  Fo'^calina  v.  Doyle,  47  Id. 
437,  488. 


§§  3743-3745  f  oBMb  OF  answers.  820 

I  3743.  Denial  of  title. 

Form  No,  904. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  plaintiff^  at  the  commencement  of  this  action^  was 
not  the  owner  of  the  premises  alleged  [nor  entitled  to  poa- 
session  thereof].^ 

§  3744.  Axkswer  containing  several  defenaee. 

Form  No,  905, 

[Title.] 

The  defendant  answers  to  the  complaint: 

First.  For  a  first  defense: 

I.  That  the  grant  of  A.  B.  to  the  plaintiff^  referred  to  in  the 
complaint,  was  delivered  at  a  time  when  the  land  mentioned 
therein  was  in  the  actual  possession  of  the  defendant,  claiming 
under  a  title  adverse  to  that  of  said  A.  B. 

Second.  For  a  second  defense: 

I.  That  on  the  day  of  ,  18. .,  the 

said  A.  B.  executed  to  the  defendant  a  deed,  whereby  he  granted 
to  him  a  piece  of  land  [describe  as  in  deed]. 

II.  That  by  a  mutual  mistake  of  the  parties  thereto,  the 
said  deed  did  not  include  the  land  mentioned  in  the  complaint; 
but  it  was  their  intention  that  it  should,  and  they  at  the  time 
of  its  execution  believed  that  it  did,  include  the  same,  and 
the  defendant,  in  such  belief,  paid  to  the  said  A.  B.  the  price 
thereof. 

III.  That  this  action  is  brought  by  the  plaintiff  to  recover 
lands  omitted  from  said  deed  by  said  mistake. 

Wherefore  defendant  demands  that  the  plaintiff  be  adjudged 
to  execute  to  the  defendant  a  deed  of  conveyance  correcting 
said  mistake,  and  conveying  to  the  defendant  said  premises  in 
said  agreement;  and  that  the  plaintiff  be  perpetually  enjoined 
from  the  prosecution  of  this  action.^ 

%  3745.  Abandonment,  when  must  be  pleaded.  An  abandon- 
ment takes  place  only  when  one  in  possession  leaves  with  the 

sf^Thls  form  Is  only  appropriate  where  the  averment  of  title  In 
the  complaint  Is  In  general  terms,  without  stating  the  sourceB  of 
title. 

40  The  first  defense  above  Is  srood  only  In  the  states  where  lands 
held  adversely  are  not  permitted  to  be  conveyed.  It  Is  not  good  In 
Oallfomla.    See  Civil  Code,  %  1047. 
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intention  of  not  again  resuming  possession.  Abandonment  is, 
therefore,  a  question  of  intention,  and  shpuld  be  specially 
pleaded,  and  the  facts  stated  on  which  the  defendant  relies.^^ 
In  an  action  of  ejectment,  one  of  the  material  allegations  of 
the  complaint  is,  that  the  plaintiff  was  the  owner  and  entitled 
to  the  possession  at  the  time  of  the  alleged  entry  by  defendant, 
and  under  a  direct  denial  of  this  averment  the  defendant  may 
show  that,  previous  to  his  entry,  a  title  which  once  existed 
in  the  plaintiff  had  been  lost  by  abandonment  or  forfeiture.*^ 
'Where  a  right  to  recover  is  founded  upon  naked  possession, 
the  defendant,  under  the  general  issue,  without  pleading  aban- 
donment, may  prove  abandonment  by  the  plaintiff  before  the 
defendant's  entry."  Evidence  of  the  abandonment  of  a  min- 
ing claim  by  a  party  suing  to  recover  the  same  is  admissible 
without  a  special  plea  thereof,  under  a  denial  of  title  in  the 
plaintiff,  pleaded  by  the  defendant.**  Mere  lapse  of  time  does 
not  constitute  an  abandonment,  but  it  may  be  given  in  evidence 
for  the  purpose  of  ascertaining  the  intention  of  the  parties.** 

§  8740.  Abatement  —  another  action  pending.  In  an  action 
to  recover  land,  an  answer  of  another  action  pending  for  the 
same  cause  must  show  that  the  same  title,  the  same  injury, 
and  the  same  subject-matter  are  in  controversy  in  both  ac- 
tions.** Answers  in  abatement  of  an  action  are  to  be  strictly 
construed.^ 

§  8747.  Abatement  by  death.  The  death  of  the  wife  with- 
out issue,  after  a  suit  by  herself  and  husband  for  the  home- 
stead, defeats  a  recovery  by  the  husband,  though  the  right  to 
recover  existed  at  the  commencement  of  the  suit.*®  No  abate- 
ment takes  place  in  ejectment,  except  in  the  case  of  a  sole 

41  Moon  V.  Rollins,  36  Oal.  838;  95  Am.  Dec.  ISl;  St.  John  v.  Kldd, 
26  Oal.  266;  Root  v.  Ball,  4  McLean,  177.  That  it  dchmI  not  be 
specially  pleaded  where  the  strict  les^al  title  is  not  in  question,  see 
Bell  V.  Brown,  22  Oal.  671;  Wilson  v.  Oleaveland,  80  id.  192L 

42  Bell  V.  Brown,  22  OaL  671. 

48  Wilson  V.  Oleaveland,  30  Oal.  192. 

44  Bell  V.  Bedrock  T.  &  M.  Oo.,  86  Oal.  214. 

45  Moon  V.  Rollins,  86  Oal.  833. 

46  Larco  v.  Olements,  36  OaL  182. 
4t  Id. 

48  Gee  V.  Moore,  14  Oal.  472. 
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defendant;*^  on  death  of  plaintiff's  lessor;*^  of  defendant"  In 
a  real  action^  the  death  of  either  party  before  judgment  abates 
the  6uit.«2 

S  3748.  Abatement  by  transfer  of  property.  In  New  York^ 
the  transfer  of  all  the  interest  of  a  sole  defendant  abates  the 
action.  A  new  action  may  be  maintained  against  the  trans- 
feree.*^  In  California^  if  the  fact  appears  on  the  record  that 
after  the  institution  of  the  suit  the  plaintiff  conveyed  a  portion 
of  the  land  in  controversy  to  other  persons,  it  would  be  no 
ground  for  reversing  the  judgment.*^  The  conveyance  of  the 
entire  interest  in  the  land  by  the  plaintiff  will  necessarily 
defeat  the  action.^  The  court  may  in  ejectment,  by  consent 
of  both  plaintiff  and  vendee,  make  an  order  continuing  in  the 
name  of  the  original  plaintiff.^  Such  a  sale  is  a  transfer  of 
the  cause  of  action.*^^    Or  such  purchaser  may  intervene.** 

§  3749.  Mexican  grant.  If  the  plaintiff  relies  on  a  title 
derived  from  the  Mexican  government  and  confirmed  by  the 
United  States,  without  stating  the  time  of  confirmation,  an 
answer  which  sets  up  as  a  defense  the  Statute  of  Limitations 
is  good,  without  stating  that  the  Mexican  grant  was  finally  con- 
firmed more  than  five  years  next  before  the  conmiencement 
of  this  action.^ 

§  3760.  Mexican  grant  —  probate  sale.  If  a  Mexican  grantee 
dies,  and  his  heirs  petition  for  and  obtain  to  themselves  a  con- 
firmation of  the  grant,  and  the  patent  issues  to  them,  the  legal 

49  Adams  on  Eject.  208;  2  Tldd,  846;  Putnam  v.  Van  Bnren,  7 
How.  Pr.  31;  James  v.  Bennett.  10  Wend.  540;  Hatfield  v.  Bnshnell, 
1  Blatchf.  303. 

60  Frier  v.  Jackson,  8  Johns.  495. 

Ri  Diefendorf  v.  House,  0  How.  Pr.  243;  18  Wend.  543;  Springsted 
T.  Jayne,  4  Cow.  423;  Blewett  v.  Tregonning,  4  Ad.  &  fil.  1002. 

52  Macker  v.  Thomas,  7  Wheat.  530;  Green  v.  Watklns,  6  Id.  200; 
Dykeman  v.  Allen,  2  How.  Pr.  17. 

ssMosely  v.  Albany  N.  R.  B.  Co.,  14  How.  Pr.  71:  Mosely  v. 
Mosely,  11  Abb.  Pr.  105;  Lowry  v.  Morrison,  11  Paige.  327. 

M  Barstow  v.  Newman,  34  Cal.  90;  Moss  v.  Shear,  30  id.  408. 

M  Barstow  v.  Newman,  34  Cal.  90. 

M  Moss  V.  Shear,  30  Cal.  468. 

57  Id. 

58  Brooks  V.  Hagar,  5  Cal.  281. 

50  Anderson  v.  Fisk,  36  Cal.  632. 
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title  vests  in  the  heirs  and  their  grantees,  and  does  not  inure 
to  the  benefit  of  one  who  purchases  at  a  probate  sale  made  by 
the  administrator  of  the  grantee,  so  ats  to  vest  in.  him  the  legsd 
title,  and  the  patentees  wilf  prevail  in  ejectment  against  the 
purchaser  at  such  sale  if  the  defendant  does  not  set  up  a  valid 
equitable  defense.^  If  it  be  conceded  that  the  administrator's 
deed  was  valid  and  sufficient  to  convey  the  interest  which  the 
deceased  held  in  the  land,  such  deed  will  not  entitle  them  at 
law  to  the  benefits  of  the  confirmation  and  patent.®^ 

§  8761.  Mexican  grant  —  limitation.  The  California  Statute 
of  Limitations  of  1850,  as  to  real  actions,  was  general,  and  no 
exceptions  were  made  in  favor  of  Mexican  grants.^  In  1855 
this  section  was  amended  by  adding  the  foUowing  proviso: 
*^  Providedy  however y  that  an  action  may  be  maintained  by  a 
party  claiming  such  real  estate,  or  the  possession  thereof,  under 
title  derived  from  the  Spanish  or  Mexican  governments  or  the 
authorities  thereof,  if  such  action  be  commenced  within  five 
years  from  the  time  of  the  final  confirmation  of  such  title  by 
the  government  of  the  United  States  or  its  legally  constituted 
authorities."®^  By  the  amendment  of  1863  this  proviso  was 
stricken  out,  and  in  section  6  of  the  Amendatory  Act,^  another 
proviso  was  adopted,  giving  to  Spanish  or  Mexican  claimants, 
or  those  claiming  under  them,  whose  claims  had  not  been 
finally  confirmed  more  than  five  years  before  the  passage  of 
the  act,  five  years  after  its  passage  to  commence  actions  or 
make  defenses,  etc.  A  second  proviso  in  the  same  section  de- 
clared that  ^^  nothing  in  this  act  contained  shall  be  so  construed 
as  to  extend  or  enlarge  the  time  for  commencing  actions  for  the 
recovery  of  real  estate  or  the  possession  thereof,  under  title 
derived  from  Spanish  or  Mexican  governments,  in  a  case  where 
final  confirmation  has  already  been  had,  other  than  is  now 
allowed  under  the  act  to  which  this  act  is  amendatory/'^ 
The  title  declares  this  act  to  be  amendatory  of  the  act  of  1850. 
''Final  confirmation"  was  declared  to  be  the  issuance  of  the 
patent,  or  the  final  determination  of  the  official  survey,  under 

w  Hartley  v.  Brown,  51  OrI.  467. 

iild. 

ea  Stat  18G0,  p.  844,  %  6. 

«  Stat.  1865,  p.  100,  f  1. 

M  Stat.  1868,  p.  827. 

•6  Id. 
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the  provisions  of  the  act  of  Congress  of  June  14,  1860,^  regu- 
lating the  jurisdiction  of  the  District  Courts  of  the  United 
States  in  regard  to  the  survey  and  location  of  confirmed  pri- 
vate land  claims.^  Under  this  act  Mexican  grantees  whose 
grants  were  finally  confirmed,  within  the  meaning  of  the 
act  prior  to  April  18,  1858,  were  barred  imder  the  act  of 
1855;  and  grants  thus  confirmed  between  April  18,  1858, 
and  April  18,  1863,  were  not  barred  until  April  18,  1868 « 
The  provisos  in  the  act  of  1863  constitute  exceptions  to  the 
otherwise  general  provisions  of  the  act,  and  it  has  been  uni- 
formly held  that  a  party  claiming  to  be  within  the  benefit  of 
the  exceptions  must  affirmatively  establish  his  case  in  that  re- 
spect, and  this  must  be  considered  no  longer  an  open  question  in 
this  court.^  The  party  claiming  title  imder  a  Mexican  grant,  if 
the  other  relies  on  five  years'  adverse  possession,  must  show  that 
the  patent  has  not  issued  for  the  same,  or  that  the  official  survey 
has  not  been  approved  by  the  District  Court,  under  the  act  of 
Congress  of  July  14, 1860  J®  If  the  grantee  of  a  Mexican  grant 
conveys  an  undivided  interest  in  the  same,  and  after  the  con- 
veyance is  made,  holds  possession  of  the  whole  of  the  grant  ad- 
versely to  all  the  world,  for  the  period  required  by  the  Statute  of 
Limitations,  the  title  which  he  has  conveyed  is  extinguished.^ 
The  court  in  this  case  adds:  ^'  We  are  not  to  be  understood, 
however,  as  holding  that  such  adverse  possession  would  have  any 
effect  as  against  a  patent  to  the  rancho  subsequently  issued,  if 
Crosby  and  his  grantees  are  entitled  to  the  benefits  of  the 
patent/'  This,  however,  is  obiter.  That  question  did  not  arise 
in  the  case.  Besides,  it  is  difficult  to  understand  why  a  right  to 
the  benefits  of  a  patent  may  not  be  barred  by  an  adverse  hold- 
ing prior  to  its  issue,  as  well  as  a  title  based  upon  the  patent 
after  its  issue.  Where  the  holding  is  adverse  to  the  Mexican 
title,  which  is  secured  or  to  be  secured  through  a  patent  issued 
by  the  United  States,  there  can  be  no  question  but  that  the  act 
of  1855  operated  to  protect  the  title  against  suchadverse  holding; 
but  in  the  case  of  Hartman  v.  Reed,  supra,  Crosby's  only  claim 
was  derived  by  conveyance  from  the  Mexican  grantee;  his  title 

M 12  U.  8.  Stat,  at  Large,  pp.  9S,  84. 

•T  Id.,  17.  • 

68  Morris  v.  De  Cells,  51  Oiil.  00. 

«Id.  61. 

wid. 

71  Hartman  v.  Reed,  50  GaL  48& 
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depended  upon  the  validity  of  the  Mexican  title,  and  was  in 
no  sense  hostile  or  adverse  to  it;  and  if  he  permitted  his  grantor 
to  hold  adversely  to  him  for  the  statutory  period,  the  issuance  or 
nonissuanee  of  the  patent  could  not  affect  the  bar.  The  case 
was,  therefore,  rightly  decided,  and  the  paragraph  above  quoted 
we  regard  as  inconsistent  with  the  decision. 

$  3752.  Defense  of  Statute  of  Limitations.  Where  the  defend- 
ant set  up  as  a  defense  '*  that  the  title  of  the  said  plaintiff,  if 
any  he  has  to  said  premises^  did  not  accrue  within  five  years 
prior  to  the  commencement  of  this  suit,  and  that  he  has  not 
been  in  possession  thereof  within  five  years  prior  to  this  suit," 
it  was  held  not  to  be  a  plea  of  the  Statute  of  limitations.^^  An 
answer  which  avers  that  ^'  if  plaintiffs  ever  had  any  right  or  title 
to  their  claims,  or  to*  any  portion  thereof,  they  are  barred  by  the 
Statute  of  limitations,  as  they,  the  defendants,  have  been  in  quiet 
and  peaceable  possession  of  the  same,  adversely  to  these  plain- 
tiffs, for  a  period  over  five  years,"  is  not  a  good  plea  of  the 
Statute  of  limitations.'''  The  defense  of  five  years^  adverse  en- 
joyment of  an  easement  must  be  pleaded  in  order  that  it  may 
be  available.''* 

ft  3753.  ConJunetiTe  denial.  An  averment  in  a  complaint 
that  the  defendant,  since  November,  1858,  ^^  has  continued  to 
possess  and  occupy  said  land  and  premises,  and  use  the  same  in 
her  said  sole  trader  business,"  is  not  denied  by  a  denial  in  the 
answer  that  defendant  has  continued  since  the  9th  day  of 
November,  1858,  to  occupy  or  use  the  said  premises  in  her 
business  as  such  sole  trader.''^ 

i  8754.  Counter-aTerments.  If  the  complaint  contains  aver- 
ments of  the  facts  constituting  a  deraignment  of  title  in  a 

73  McKay  v.  Petaluma  Lodge,  Reybum  et  al,  Cal.  Bup.  Ot,  April 
term,  1866. 

78  Table  Mountain  Tunnel  Ck>.  v.  Stranaban,  31  Oal.  387;  see, 
also,  Boyd  v.  Blankman,  29  Id.  20;  87  Am.  Dec.  146. 

74  American  Ot>.  v.  Bradford,  27  Oal.  360.  Tbe  defense  of  the 
Statute  of  Limitations  must  be  specially  pleaded  in  ejectment  as 
In  other  actions,  or  the  defense  is  waived.  Gblvington  v.  Colorado 
Springs  Oo.,  9  Ool.  697.  Where  the  defense  is  the  Statute  of 
Limitations,  the  fact  that  the  plaintiff,  a  married  woman,  claims 
title  under  an  unrecorded  deed,  wiU  not  exclude  her  from  the 
laving  clause  of  the  statute.    Arroijo  v.  Armijo,  4  N.  Mex.  133. 

76  Camden  v.  Mullen,  29  Cal.  564. 
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oertain  manner^  aad  the  answer  containa  a  counter-aTeimeiit 
that  the  title  was  derived  in  a  different  manner,  this  counter- 
averment  is  a  denial,  if  it  is  alleged  that  the  facta  are  not 
otherwise  than  averred  in  the  counter-statement.^^ 

fi  8755.  Bisclaixnera.  An  answer  which  diHolaims  all  interest 
in  the  land  in  dispute,  except  such  as  the  defendant  may  have 
under  the  Homestead  Law,  is  not  a  disclaimer.''^  Where  defend- 
ants disclaim  as  to  a  part  of  the  premises,  and  as  to  another 
part  pleaded  that  plaintiff  was  not  in  possession  at  the  time  of 
the  commencement  of  the  action,  it  is  not  error  to  render  judg- 
ment against  them  for  costs.''^  Where  the  plaintiff  succeeds  in 
part  and  fails  in  part,  costs  may  be  awarded,  at  least  upon  the 
part  on  which  he  succeeded  ;^^  and  defendants  can  not  take 
advantage  of  the  statutory  provision  relating  to  disclaimen  to 
save  themselves  from  costs,,  where  they  have  raised  the  issue  on 
plaintiff's  possession.^  ^  One  who  held  possession  in  subordina- 
tion and  in  privity  with  the  title  of  the  rightful  owner  is  not 
precluded  from  imparting  by  his  own  acts  an  adverse  charact^ 
to  his  possession.  Nor  is  it  necessary  to  first  surrender  the 
premises.  The  trustee  may  disavow  and  disclaim  his  trust;  the 
tenant,  the  title  of  his  landlord  after  expiration  of  lease,  or 
even  before,  by  forfeiture  of  lease,  disclaiming  the  tenure,  and 
attorning  to  another.®*  So  the  vendee  may  disclaim  the  title  of 
his  vendor  after  breach  of  his  contract,  and  the  statute  will  com- 
mence to  run  at  the  time  of  such  disclaimer.®*  But  a  clear, 
positive,  and  continued  disclaimer  is  necessary .®® 

70  sitter  y.  Jewett,  33  tJal.  92. 

Ti  De  Uppey  v.  De  Uprey^  27  ObJ.  331;  87  Am.  Dec.  81;  Noe  t. 
Oard,  14  Gal.  576. 

78  Brooks  V.  Oalderwood,  34  Gal.  663. 

7»Id. 

sold. 

SI  Blight's  Lessees  v.  Rochester,  7  Wheat  535;  WlUlaon  t. 
Watklns,  3  Pet  47;  Walden  v.  Bodley,  14  Id.  156;  Beed  v.  Proprietor 
of  Ix>ckB  and  Canals,  8  How.  (U.  S.)  274. 

82  Pellatt  V.  FerrarSp  2  Bos.  &  Pal.  542;  Fenwick  v.  Reed*  5  Bam. 
ft  Aid.  232;  Fishar  v.  Prosser,  Oowpw  217;  2  Stark.  I>v.  887;  Kane  v. 
Bloodgood,  7  Johns.  Oh.  90;  11  Am.  Dec.  417;  20  Johna  566;  Salmon 
▼.  Ranee,  4  Serg.  &  R.  810;  Jordan  v.  Cooper,  Id.  570;  2  Sdi.  ft  ImL 
68a 

ssZeller'B  Leeaees  y.  Bckert  4  How.  (U.  S.)  280i 
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I  8766.  Vorfelture,  plea  of.  In  aji  action  of  ejectment  to  re- 
cover mining  claims^  an  answer  to  the  complaint  which  avers 
that  any  right  that  plaintiffs  may  have  ever  had  to  the  posses- 
sion, etc.^  they  forfeited  by  a  noncompliance  with  the  rules, 
customs,  and  regulations  of  the  miners  of  the  diggings,  embrac- 
ing the  claims  in  dispute,  prior  to  the  defendant's  entry,  is  in* 
sufficient  in  not  setting  forth  the  rules,  customs,  etc.®*  The 
facts  should  be  stated  so  as  to  enable  the  court  to  determine 
whether  the  forfeiture  did  accrue.  The  averment  of  forfeiture 
is  a  legal  conclusion  upon  which  no  issue  can  be  taken.®^ 

ft  8757.  Former  recovery.  A  plea  of  former  recovery  in 
ejectment,  as  to  a  part  of  the  demanded  premises,  should  describe 
the  land  which  was  in  contest  in  the  former  action,  and  such 
plea  is  bad  if  it  is  pleaded  as  a  general  defense  to  the  whole 
action,  and  there  are  several  plaintiffs,  and  the  former  recovery 
was  against  one  only  of  the  several.®^  In  an  action  of  ejectment 
to  recover  the  possession  of  land,  where  the  defendant  simply 
denied  the  allegation  of  the  complaint,  it  was  held  that  he  could 
not  introduce  in  evidence  a  copy  of  the  record  of  a  former  re- 
covery.®^ 

fi  8768.  7act  of  poMesslon.  Where  a  complaint  for  the  posses- 
sion of  land  avers  defendants  to  be  in  possession,  and  the  answer 
does  not  deny,  but  affirmatively  shows  it,  then,  even  if  the 
allegation  of  possession  be  not  material,  and,  therefore,  not  re- 
quiring a  denial,  the  fact  of  possession  becomes  a  matter  of 
admission  or  agreement  between  the  parties,  as  an  independent 
fact  not  in  issue  by  the  pleadings,  but  affecting  the  whole  case.®® 

f  8760.  General  issue.  If  the  defendant  in  ejectment  pleads 
the  general  issue  only,  the  plaintiff  is  entitled  to  recover  in  case 
the  defendant  is  found  in  possession  of  any  part  of  the  demanded 
premises.®^  The  general  issue  plea  is,  not  guilty,  and  under  it, 
coverture  or  any  other  available  defense  may  be  taken.®®  In  an 
action  of  ejectment,  under  the  general  issue,  the  question  at 

S4  Dutch  Flat  Ck>.  ▼.  Mooney,  12  Gal.  534. 

M  Anderson  ▼.  Fisk,  36  Oal.  625. 

87  Plercy  ▼.  Sabin,  10  Oal.  22;  70  Am.  Dec.  682L 

88  Powell  T.  OuUaham,  14  Gal.  114. 

80  Greer  v.  Mezes,  24  How.  (17.  8.)  26& 
M  Black  ▼.  Trlcker,  52  Penn.  St  436. 
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issue  18^  not  whether  the  ancestor  had  title,  and  the  right  of 
possession,  but  whether  the  plaintiffs,  at  the  commencement  of 
the  action,  had  such  title  and  right.  Under  the  general  iflBue, 
or  a  general  denial  of  the  allegations  of  the  complaint,  the  de- 
fendant may  controvert  by  evidence  any  and  every  fact  which 
the  plaintiff  is  bound  to  establish  to  make  out  his  cause  of 
action.^^  He  can  not,  under  such  an  answer,  prove  a  discharge 
of  a  cause  of  action  once  existing  in  the  plaintiff  against  him, 
because  that  is  an  affirmative  defense,  or  new  matter,  whidi 
must  be  pleaded.  But  he  may  show  that  the  plaintiff  never  had 
any  such  cause  of  action  against  him  as  is  alleged  in  the  com- 
plaint.^ Matter  that  goes  to  affect  the  title  may  be  proved 
under  the  general  denial.^  So  abandonment  of  land  may  be 
proved.^  A  general  denial,  in  an  action  of  ejectment,  brings  in 
issue  the  respective  titles  of  plaintiff  and  defendant.^ 

ft  8760.  Grant  of  eaMmeiit.  Grant  of  easement  or  servitude 
musjb  be  specially  pleaded.^  The  lessee  of  an  inner  close  has, 
by  necessity,  a  right  of  way  over  an  outer  close  which  belongs 
to  his  lessor,  but  he  can  not  by  user  acquire  an  easem^ent  to 
deposit  packages  on  a  close  which  belongs  to  his  lessor.*^ 

ft  8761.  Homestead.  The  husband  or  the  wife  may  set  up 
the  facts  of  homestead,  as  a  defense  to  ejectment,  based  upon 
a  sheriff's  deed  upon  the  premises,  made  in  pursuance  of  an 
execution  sale  on  a  judgment  at  law  against  the  husband,  there 
having  been  no  abandonment  of  the  homestead.*  A  defend- 
ant in  possession  may  show  that  he  has  entered  the  land  under 
the  Homestead  Law  of  the  United  States,  and  is  not  estopped, 
by  a  sale  and  delivery  of  possession  to  him  by  the  plamtiff, 
from  showing  that  he  now  holds  them  under  said  laws.*  He 
does  not  thereby  deny  the  title  of  the  vendor,  but  he  confesses 
and  avoids  it.  He  may  show  that  the  vendor's  title  has  ex- 
pired, for  by  the  estoppel  he  is  precluded  fnMn  denying  only 

91  Andrews  v.  Bond,  16  Barb.  638. 

03  Raynor  v.  Tlmerson,  46  Barb.  51^ 

M  McObrmic  v.  Leggett,  8  Jones  L.  425;  Moore  v.  Tlce,  22  OaL  516. 

M  Wilson  V.  Cleaveland,  30  Ott'l.  102;  Bell  v.  Brown,  22  Id.  671. 

»  Marshall  v.  Sbafter,  32  Gal.  176. 

M  American  Ck>.  v.  Bradford,  27  Gal.  868. 

•T  Gayford  v.  Moffatt,  L.  R..  4  Gh.  183. 

•s  WlUiams  v.  Young,  17  Cal.  403. 

M  Holden  v.  Andrews/  38  GaL  119. 
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what  he  has  previously  admitted^  and  by  executing  the  con- 
tiacty  and  entering  under  it^  he  admitted  the  existence^  but 
not  the  continuance,  of  title  in  the  vendor.^^  And  as  the 
right  to  possession  depends  upon  title,  when  the  vendor's  title 
expires  his  right  to 'possession  expires. 

f  8702.  KlsJoind«r.  Where  two  are  joined  as  plaintiffs  in 
an  action  for  the  recovery  of  land,  a  denial  in  the  answer  that 
the  plaintiffis  were  in  possession  of  the  land  does  not  present 

the  issue  of  a  misjoinder  of  either  of  the  plaintiffs. ^^ 

• 

fi  8768.  Hew  matter.  Subsequently-acquired  title  in  defend- 
ant must  be  specially  set  up.^^  Title  acquired  by  defendants 
pendetUe  litCy  and  other  matters  of  defense  arising  subsequent  to 
the  commencement  of  the  suit,  must  be  set  up  by  a  supple- 
mental answer  in  the  nature  of  a  plea  puis  darrein  continuance}^ 
So,  also,  a  transfer  of  title  by  plaintiff  must  be  by  supple- 
mental answer,  or  it  can  not  be  given  in  evidence.*^  The 
interest  of  a  mortgagor  in  possession  was  sold  on  execution, 
and  ejectment  was  brought  against  him  by  the  purchaser.  It 
was  held  that  the  mortgagor  could  defend  his  possession  by 
taking  a  lease  from  the  mortgagees,  and  setting  it  up  by  a  plea 
puis  darrein  continuance}^ 

ft  8764.  Hontenure.  In  most  actions  nontenure  is,  in  Massa- 
chusetts, a  good  plea  either  in  bar  or  abatement,  though  in 
some  states  and  in  England  it  is  good  only  in  abatement.^^ 
A  mortgagor  in  possession  can  not,  in  a  suit  against  him  by 
his  mortgagee  to  recover  possession  of  the  mortgaged  premises, 
plead  special  nontenure.^^ 

f  8766.  Several  defenaes.  In  an  action  to  recover  a  mining 
claim,  the  complaint,  duly  verified,  alleged  title  and  possession 
in  plaintiffs  on  a  certain  day.  The  answer,  also  verified,  denied 
that  plaintiffs  ever  had  either  title  or  possession,  and  after- 

100  Jackson  v.  Rowland,  6  Wend.  670;  22  Am.  Dec.  557;  Dlspard 
V.  WaUbridge,  15  N.  Y.  374;  Holden  v.  Andrews,  88  Gal.  119. 

101  OiUam  V.  Slgman,  29  Gal.  687. 
lot  Mo68  V.  Shear,  80  Gal.  468. 

los  Id.;  Hardy  v.  Johnson,  1  WalL  871. 

104  Moss  V.  Shear,  80  Gal.  468. 

los  Simmons  v.  Brown,  7  R.  I.  427;  84  Am.  Dec.  S69. 

100  Fiedler  ▼.  Garpenter,  2  Woodb.  &  M.  211. 

lOT  Marsh  ▼.  Smith,  18*  N.  H.  866. 
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wards  averred  that  if  plaintiffs  ever  had  a  title  to  the  claim, 
they  had  abandoned  and  forfeited  it  before  defendants'  eaisy. 
At  the  trials  on  motion  of  plaintiffs,  the  court  ordered  defend- 
ants to  elect  on  which  of  the  above  defenses  they  would  rely; 
and  defendants,  having,  after  excepting  to  the  order,  elected 
to  rely  upon  their  denial,  were  precluded  from  introducing 
proof  of  the  abandonment  and  forfeiture;  it  was  held  that  the 
action  of  the  court  was  error;  that  defendants  had  the  right 
to  set  up  both  defenses  in  their  answer,  and  support  both  by 
proof.***®  The  defendant  may  deny  the  title  of  the  plaintiff, 
and  also  plead  the  Statute  of  Limitations.*^  If  in  ejectment 
there  are  several  defenses  set  up  in  the  answer,  some  of  which 
are  insufficiently  pleaded,  and  the  defendants  have  a  general 
verdict,  and  the  record  does  not  disclose  on  which  one  of  the 
defenses  the  verdict  was  rendered,  the  judgment  will  be  re- 
versed.**^ 

ft  3766.  By  one  of  Mineral  tenants  charged  aa  Joint  tenants. 

Form  No.  go6. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  defendants,  A.  B.  and  C.  D.,  at  the  times  mentioned 
in  the  complaint,  and  ever  since,  have  held  and  occupied  segre- 
gated portions  of  the  premises  separately,  and  not  jointly,  to- 
wit:  the  defendant  A.  B.  the  part  [stating  what],  and  the 
defendant  C.  D.  the  part  [stating  what].**^ 

i  8767.  Improvements  —  aet-oif.  Where  damages  are  claimed 
for  withholding  the  property  recovered,  upon  which  permanent 
improvements  have  been  made  by  a  defendant,  the  value  of 
such  improvements  may  be  pleaded  as  a  set-off  to  the  damages 
for  withholding  the  property.***  But  where  no  proof  is  in- 
troduced to  show  damages,  it  is  no  error  to  refuse  to  allow  the 
defendant  to  prove  the  value  of  the  improvements  made  by 
him  on  the  property.***     A  defendant  in  ejectment,  who  has 

106  Bell  V.  Brown,  22  Gal.  671. 

100  Wilson  V.  Cleaveland,  30  Gal.  192. 

110  Anderson  v.  Flsk,  86  Oal.  605. 

111  For  a  form  of  defense,  see  Foegate  v.  Herkimer  Mannfactnr- 
ini?  A  Hydraulic  Ck>.»  12  N.  Y.  580;  8.  O.,  12  Barb.  382. 

112  Oal.  Code  Olv.  Pro.,  i  741;  Yount  v.  Howell,  14  Oal.  466;  Fort 
v.  Holton,  6  id.  S19;  Welch  v.  Snllivan,  8  id.  166w 

"8  Ford  V.  Holton,  5  Oal.  319. 
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made  permanent  improvements  on  the  land  in  controversy,  is 
not  entitled  to  set  off  the  value  of  those  improvements  against 
the  damages  claimed  by  the  plaintiff,  unless  the  improvements 
have  been  made  by  him,  or  those  under  whom  he  claims,  while 
holding  possession  under  color  of  title,  adversely  to  the  claims 
of  plaintiff,  and  in  good  faith.^^*  Where  one  who  entered  as 
a  naked  trespasser  places  improvements  on  the  land,  and  after- 
wards buys  an  undivided  interest  in  an  action  against  him  to 
recover  possession  of  the  land,  by  a  tenant  in  common,  who 
owned  prior  to  the  wrongful  entry,  the  defendant  can  not 
set  off  the  value  of  his  improvements  against  the  damages.^^ 
But  not  where  improvements  were  made  after  plaintiff^s  title 
accrued,  or  where  the  holding  of  the  defendant  is  not  adverse 
within  that  section;**'  nor  where  defendant  entered  under  a 
bond  for  a  deed  from  the  plaintiff.**^  Value  of  improvements 
must  be  specially  claimed  by  defendant.**® 

i  8768.  ImproToments  —  landlord  and  tenant.  In  Missouri, 
a  tenant  who  disclaims  the  title  of  his  landlord  can  not,  if 
defeated,  have  improvements.**®  The  fact  that  the  defendant 
has  made  permanent  and  valuable  improvements,  in  good  faith 
and  under  color  of  title,  is  no  defense  to  the  action;  but  if 
such  fact  is  set  up  in  answer  in  such  language  as  to  contain 
the  essential  facts  to  justify  a  set-off  of  the  value  of  improve- 
ments against  rents,  it  will  be  treated  as  a  good  answer  for 
that  purpose,  although  no  offer  is  made  of  such  set-off.'*^  An 
agreement  to  pay  for  the  improvements,  if  made,  is  no  defense 
in  ejectment.*** 

fi  3760.  Joint  and  Beveral  tenancy  —  Oregon  rule.  In  a  writ 
of  right,  brought  under  the  statute  of  Kentucky,  where  the 
demandant  describes  the  lands  by  metes  and  bounds,  and  counts 
against  the  tenants  jointly,  the  tenants,  by  pleading  in  bar, 

lU  Love  V.  Shartzer,  81  Cul.  488;  Carpentier  v.  SmaU,  85  id.  346; 
see  Bay  v.  Pope.  18  id.  694. 

115  CarpenUer  v.  Mitchell,  20  Gal.  330. 

»<Bay  V.  Pope,  18  Cat.  694;  Love  v.  Shartzer,  81  id.  487. 

117  Kilbum  V.  Ritchie,  2  Oal.  145;  56  Am.  Dec.  826. 

uaOarpentler  v.  Gardner,  29  GaL  160;  Mom  v.  Shear,  26  Id.  88; 
85  Am.  Dec  94. 

119  McQueen  v.  Chouteau's  Heirs,  20  Mo.  222;  64  Am.  Dec.  178. 

190  Anderson  v.  Fisk,  36  Gal.  625. 

isi  Norris  v.  Hoyt,  18  Gal.  219;  see  as  to  imiHPOvements  under  a 
lease,  Gett  v.  McManus,  47  id.  66. 
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admit  their  Beisin^  and  lose  the  opportunity  of  pleading  a 
several  tenancy.^^  By  the  Civil  Practice  Act  of  the  fitate  of 
Oregon,  section  316  (Hill^s  Code,  §  319),  the  defendant  is  pro- 
hibited  from  giving  in  evidence  ^'  any  estate  in  himself  or 
another  in  the  property,  or  any  license  or  right  to  tlie  posses- 
sion thereof,  unless  the  same  be  pleaded  in  his  answer/'  By 
section  314,  a  defendant  in  actual  possession  may,  for  answer, 
plead  that  he  is  in  possession,  only  as  tenant  of  another,  and 
thereupon  the  landlord,  if  he  apply,  may  defend. 

f  8770.  Separate  answer.  Defendants  may  answer  separately, 
or  demand  separate  verdicts.***  Where  there  are  several  de- 
fendants, to  entitle  them  to  separate  verdicts  they  should  set 
forth,  with  specific  description,  the  parcels  which  they  severally 
occupy  or  claim.*^  If  the  defendant  in  ejectment  desires  to 
defend  for  only  a  portion  of  the  premises,  and  to  limit  his 
liability  for  mesne  profits  in  a  corresponding  proportion,  be 
must  frame  his  answer  accordingly,  and  specify  the  portion 
of  the  premises  for  which  it  is  intended  to  defend,  and  disclaim 
as  to  the  balance.*^  In  an  action  to  recover  the  possession 
of  lands  from  several  defendants,  a  defendant  who  does  not 
set  up  in  his  answer  that  his  occupation  and  possession  were 
exclusive  and  in  severalty,  and  that  the  other  defendant  was 
in  the  exclusive  occupation  and  possession  of  the  remaining 
portion,  thereby  waives  the  objection  that  the  plaintiff  could 
not  maintain  the  action  against  him  and  the  other  defendant 
jointly;  and  the  plaintiff  is  not  bound  to  elect  at  the  trial 
against  which  of  the  defendants  he  will  proceed.** 

ft  8771.  EstoppeL 

Form  No,  po/. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  plaintiff  ought  not  to  be  admitted  to  allege  [here  state 
the  matter  to  which  the  estoppel  is  interposed  —  e,  g.]  that 
the  said  premises  belonged  to  C.  D.,  because  he  alleges  [here 
state  the  subject-matter  of  the  estoppel  —  e.  g.'\  that  the  plain- 

122  Liter  V.  Green,  2  Wheat.  306. 

128  Winans  v.  Obristy,  4  Oal.  70;  60  Am.  Dec.  507. 

124  Patterson  v.  Ely,  19  Gal.  28;  McGarvey  v.  Little,  15  id.  81. 

125  Guy  V.  Hanly,  21  Oal.  307. 

126  Fosgate  v.  The  Herkimer  Mfg.,  etc.,  Ck>.,  2  Kern.  580;  DtUsTe 
V.  Wilson,  43  Barb.  261. 
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tiff,  on  or  about  the   oliy  of  y  18. . , 

conveyed  said  premises  to  the  defendant  by  deed,  containing 
a  full  covenant  of  warranty.     [State  facts  as  they  exist.] 

fi  8772.  Doctrine  of  estoppol.  The  doctrine  of  estoppel, 
which  may  be'  said  to  be  founded  upon  the  adage  that  '*  the 
truth  is  not  to  be  spoken  at  all  times/^  is  a  harsh,  one^  and  is 
never  to  be  applied  except  where  to  allow  the  truth  to  be  told 
could  consummate  a  wrong  to  the  one  party,  or  enable  the 
other  to  secure  an  unfair  advantage.^^  A  person  who  has  ac- 
quired the  possession  of  lands  under  a  contract  of  purchase  is 
precluded  while  he  continues  in  possession  from  disputing  the 
title  of  his  vendor;  but  he  is  not  estopped  from  showing  that 
his  vendor^s  title  has  expired.*^  And  if,  instead  of  a  third 
person,  the  defendant  has  acquired  the  plaintiff's  title,  he  is 
entitled  to  occupy  the  position  that  would  have  been  held  by 
the  third  person  had  the  title  vested  in  him.*®  It  was  the 
old  rule  that  only  specialty  or  record  could  be  pleaded  by  way 
of  estoppel.*^  But  later  cases  sanction  the  idea  that  estoppels 
in  pais  may  also  be  thus  pleaded.*^*  Whefe  an  equitable  estop- 
pel in  pais  is  not  properly  pleaded,  but  on  the  trial  evidence 
is  introduced  without  objection,  in  the  same  manner  as  if  it 
had  been  properly  pleaded,  and  a  verdict  is  rendered  upon  the 

,idence  without  objection,  the  objection  to  the  pleading  will 
be  deemed  waived,  and  the  case  will  be  considered  as  though 
the  estoppel  had  been  properly  pleaded.***  An  estoppel  by 
deed  or  matter  of  record  should  be  pleaded  as  such,  where 
there  is  an  opportunity  to  plead  it.  Where  no  opportunity  to 
plead  it  occurs,  it  is  conclusive  as  evidence.**®  So  far  as  a 
deed  is  intended  to  pass  or  extinguish  a  right,  it  is  the  exclu- 
sive evidence  of  the  contract,  and  the  party  is  concluded  by 
its  terms;  but  the  deed  is  not  conclusive  evidence  of  the  ex- 
istence of  facts  acknowledged  in  the  instrument,  such  as  its 

127  Franklin  v.  Merlda,  35  Oal.  568;  05  Am.  Dec.  129. 

128  Holden  v.  Andrews,  38  Oal.  119. 

129  Id. 

180  Davis  V.  Tyler,  18  Johns.  490;  Welland  Otoal  Go.  v.  Hathaway, 
8  Wend.  480;  24  Am.  Dec.  51. 

181  Gaylord  v.  Van  Loan,  15  Wend.  308;  People  v.  Bristol  &  Bens- 
selaervlUe  Tampike  Go.,  23  id.  222;  and  see  ft  8345»  ante.  ^ 

182  Davis  V.  Davis,  28  Oal.  38. 

issFlandreau  v.  Downej,  28  Gal.  354;  OorkhlU  v.  Landers,  44 
Barb.  218. 
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date^  acknowledgment  oi  payment,  consideiation,  etc^^ 
Where  plaintiff  had  posBeesion  under  a  deed  duly  recorded, 
and  the  defendant  entered  with  notice  of  and  in  subordination 
to  plaintiff^s  title,  he  can  not  be  permitted  to  deny  it  in  an 
action  of  ejectment.*^  A  judgment  in  an  action  of  ejectment, 
in  which  the  landlord  of  the  defendant  defends'  the  action  for 
and  in  the  name  of  his  tenant,  and  puts  his  own  title  in  issue, 
is  inadmissible  in  evidence  by  way  of  estoppel  in  an  action  of 
ejectment,  brought  by  the  same  plaintiff  against  such  land- 
lord.^» 

i  8778.  Landlord  and  tenant.  A  tenant  is  estopped  to  deny 
that  his  landlord  has  a  legal  reversion,  though  it  appear  from 
the  instrument  of  demise  that  the  landlord  has  only  an  equity 
of  redemption.^^^  As  between  landlord  and  tenant,  the  es- 
toppel is  designed  as  a  shield  for  the  protection  of  the  former,' 
but  not  as  a  sword  for  the  destruction  of  the  latter.^*  The 
bare  possession  by  the  tenant  of  the  demised  land  at  the  time 
the  lease  is  given  is  sufficient  to  take  the  case  out  of  the  opera- 
tion of  the  general  rule,  and  the  tenant  can  not  before  surren- 
dering possession  dispute  the  landlord's  title.^^  If  A.,  being 
in  possession  of  land,  deliver  the  possession  to  B.  upon  his 
request  and  upon  his  promise  to  return  it,  with  or  without 
rent,  at  a  specified  time,  or  at  the  will  of  A.,  B.  can  not  be 
allowed,  while  still  retaining  the  possession,  to  dispute  A/s 
title;  but  it  is  otherwise  if  B.  is  in  possession  and  takes  a  lease 
from  A.,  since  the  latter  parts  with  nothing,  and  the  former: 
has  obtained  nothing  by  the  transaction.^^  A  tenant  of  the 
defendant  in  ejectment,  who  acquired  his  lease  before  the  com- 
mencement of  the  suit,  is  not  estopped  as  to  his  term  by  the 
judgment  in  an  action  obtained  against  his  lessor;^^  as  the 

184  Rhine  V.  Ellen,  36  Gal.  362. 

185  St^hens  v.  Mansfield,  11  Gal.  363. 

186  Russell  V.  Mallon,  38  Gal.  250;  Valentine  v.  Mafionoy,  37  id.' 
389.    An  estoppel  by  Judprment,  to  be  available  as  a  bar,  mast  be 
pleaded.     Joseph]  v.  Mady.  etc.,  Go..  13  Mont.  195;  see  Smith  ▼. 
Immigration,  etc.,  Ass'n,  78  Oal.  289. 

187  Morton  v.  Woods,  L.  R,  3  Q.  B.  658. 

188  Franklin  v.  Merlda,  35  Gal.  558;  95  Am.  Dec.  129. 
i89Tewk8bury   v.   Magraff,   33  Oal.   237;   affirmed,   Franldln  r." 

Merlda,  35  id.  558;  95  Am.  Dec.  129.  ^ 

140  Franklin  v.  Merlda,  35  Gal.  558;  95  Am.  Dec.  129i 

141  Satterlee  v.  Bliss,  36  Gal.  489. 
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estoppel  of  a  party  with  respect  to  the  aflsertion  of  one  title 
jnay  not  avail  to  prevent  him  from  setting  up  another,  differ- 
ently derived.^** 

f  8774.  Estoppel,  how  and  when  must  be  pleaded.  Equitable 
estoppels  and  defenses  can  be  entertained  in  actions  at  law, 
but  they  must  be  specially  stated  in  the  answer.^^  If  defend- 
ant has  no  opportunity  to  plead  estoppel,  he  may  exhibit  the 
matter  thereof  in  evidence.^**  The'  court  and  not  the  jury 
must  pass  upon  the  equitable  title  set  up  in  the  answer,  and  it 
must  be  sufficiently  pleaded  to  warrant  the  court  in  granting  a 
decree  which  will  estop  the  further  prosecution  of  the  action.^^ 

i  8775.  PorehaM  of  advene  claim.  One  who  is  in  posses- 
sion of  and  claiming  to  own  land  does  not  admit  title  in  another 
because  he  buys  the  other's  claim  of  title,  solely  to  quiet  his 
own  title  and  avoid  litigation.  Such  purchaser  is  not  estopped 
by  such  purchase  from  denying  the  validity  of  the  claim  thus 
purchased.^** 

i  8776.  Equitable  estate  in  defendant. 

Form  No.  908. 

[Title.] 

The  defendant  answers  to  the  complaint: 

First.  For  a  first  defense: 

I.  [Deny  title  in  plaintiff.] 

Second.  And  as  an  equitable  defense  to  said  action,  and  as  a 
cross-complaint  therein,  the  defendant  alleges: 

I.  That  on  the  day  of  ,  18. .,  the 

plaintiff  executed  and  delivered  to  the  defendant  his  agreement 
in  writing,  for  the  sale  and  conveyance  to  the  defendant  of  the 
premises  described  in  the  complaint,  a  copy  pf  which  agreement 
is  as  follows  [copy  of  the  agreement], 

142  Wheeler  v.  Ruckman,  2  Abb.  Pr.  (N.  S.)  186. 

143  Clark  V.  Huber,  26  Cal.  503;  Davis  v.  Davis,  2&  Id.  38;  85 
Am.  Dec.  157;  see,  also,  Moore  v.  Brownfleld,  10  Wash.  St.  489; 
Gary  v.  Mining  Co.,  9  Utah,  469;  fi  3772,  anie^ 

144  PhUadelphIa,  etc.,  B.  R.  Co.  v.  Howard,  13  How.  (U.  8.)  30a 

145  Ar^ello  V.  Edlnger,  10  Cal.  150;  Lestrade  v.  Earth,  19  id.  660; 
Estrada  v.  Murphy,  Id.  248;  Meador  v.  Parsons,  Id.  294;  Carpen- 
tier  V.  City  of  Oakland,  30  Id.  439;  Blum  v.  Robertson,  24  Id.  146; 
Downer  v.  Smith,  Id.  124. 

146  Gannon  v.  Stockmen,  36  Cal.  535;  95  Am.  Dec.  205.. 
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II.  That  the  defendant  fully  performed  all  the  ccmditioss  of 
said  agreement  on  his  part^  yet  the  said  plaintiff  haa  not  con* 
veyed  the  said  premises  to  the  defendant,  but  to  do  so  hath 
hitherto,  and  still  does,  neglect  and  refuse,  though  often,  re- 
quested thereto. 

Wherefore  the  defendant  demands  that  the  plaintiff  be  ad- 
judged to  convey  said  premises  to  the  defendant,  in  fee,  by  deed, 
with  covenants,  in  pursuance  of  said  agreement,  and  be  enjoined 
from  the  further  prosecution  of  this  action. 

f  8777.  Character  of  defenBe  —  when  may  be  interposed. 
When  an  equitable  answer  is  interposed  to  an  action  of  ejects 
ment,  said  answer,  being  a  bill  in  equity,  can  only  be  interposed 
where  the  parties  to  the  action  are  such  as  would  be  required 
to  a  bill  in  equity  seeking  the  same  relief. *^^  Under  the 
code  of  practice,  equitable  defenses  may  be  interposed  to  the 
action  of  ejectment,  but  the  defendant  in  such  cases  becomes  an 
actor  with  respect  to  the  matter  presented  by  him,  and  his 
answer  must  contain  all  the  essential  averments  of  a  bill  in 
equity,  and  the  equity  presented  must  be  of  such  a  character 
that  it  may  be  ripened  by  the  decree  of  the  court  into  a  legal 
right  to  the  premises,  or  such  aa  will  stop  the  plaintiff  in  the 
prosecution  of  the  action.**®  And  he  must  inform  the  adverse 
party  of  the  nature  of  the  cause  of  action  or  defense  which  he 
will  be  obliged  to  meet,  and  to  do  this  he  must  plead  it  with  the 
same  fullness  and  particularity  aa  is  required  in  cases  involving 
like  subjects  of  inquiry  in  suits  of  equity.**®  Although  a  party 
may  set  up  an  equitable  defense  to  an  action  at  law,  he  is  not 
confined  to  that  proceeding.  He  may  let  the  judgment  go  at 
law,  and  file  his  bill  in  equity  for  relief.**^  An  equitable  title 
arising  out  of  a  contract  for  a  sale  of  land  is  a  defense  to  an 
action  instituted  to  recover  possession  of  the  land,  the  subject  of 
the  contract.**^* 

147  Lestrade  v.  Barth,  19  Cal.  660. 

148  Estrada  v.  Murphy,  19  Oal.  248;  Weber  v.  Marshall,  Id.  447; 
Downer  v.  Smith.  24  id.  124;  Blum  v.  Robertson,  Id.  146;  and  wem 
Hyde  v.  Mangan,  88  id.  319;  Clybum  v.  McLaughlin,  106  Mo.  S2i; 
27  Am.  St  Rep.  869;  Spaur  v.  McBee,  19  Orejr.  76. 

i«  Davis  V.  Davis,  26  Cal.  38;  85  Am.  Dec.  157. 

160  Lorraine  v.  Long,  6  Cal.  452. 

161  Tfbeau  V.  Tlbeau,  19  Mo.  78;  59  Am.  Dec.  328. 
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f  S7T8.  Znjiiaotion.  The  defenfie  axisix^g  from  a  verbal  con- 
tract for  the  sale  of  land^  accompanied  with  acts  of  part  per- 
f ormance,  taking  the  contract  from  the  operation  of  the  statute, 
id  permissible,  under  our  system  of  practice,  to  an  action  of 
ejectment  for  the  recovery  of  the  premises.  The  only  effect  of 
this  mode  of  asserting  the  rights  of  the  defendants,  instead  of 
filing  a  bill  in  equity,  is  to  require  the  court  to  pass  upon  the 
questions  raised  by  the  answer  in  the  first  instance.  If,  upon 
hearing  the  evidence,  the  court  should  determine  there  was 
ground  for  relief,  it  would  enjoin  the  further  prosecution  of  the 
action  with  its  decree  for  a  specific  performance;  and  on  the 
other  hand,  if  it  should  refuse  the  relief,  it  would  call  a  jury  to 
determine  the  issue  upon  the  general  denial.*®* 

i  8779.  KuBt  be  specially  pleaded.  Equitable  defense  is  fully 
available  under  the  Code  in  this  form  of  action.*"  The  equi- 
table defense  is  first  to  be  passed  upon  by  the  court;  and  until 
it  is  disposed  of,  the  assertion  of  the  legal  remedy  is  in  effect 
stayed.  Upon  the  determination  of  the  court  upon  the  relief 
prayed  by  the  answer,  the  necessity  of  proceeding  with  the  action 
at  law  will  depend.  When  it  does  proceed,  the  legal  title  will 
control  its  result.*"*  And  it  is  irregular  to  submit  to  the  jury 
all  the  legal  and  equitable  defenses  together.*** 

§  3780.  Adverse  posseBalon. 

Farm  No.  pop. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  at  the  time  of  the  delivery  of  the  deed  alleged  in  the 

152  ArgueHo  v.  Edlnger,  10  Cal.  150. 

IM  Murray  v.  Walker,  31  N.  Y.  399;  Safford  v.  Hynds,  39  Barb. 
626;  I/ee  v.  Parker.  43  Id.  611;  Corkhlll  v.  Landers,  44  Id.  218. 

IM  Estrada  v.  Murphy,  19  Cal.  248;  Martin  v.  Zellerbach,  38  Id. 
800;  99  Am.  Dec.  365;  see,  also,  Swasey  v.  Adair,  8§  Cal.  179; 
Arguello  v.  Hours,  67  id.  447;  Steele  v.  Boley,  7  Utah,  64;  Suessen- 
bach  V.  First  Nat.  Bank,  5  Dak.  477;  Brady  v.  Husby,  21  Nev. 
453.  A  person  having:  the  equitable  title  to  land,  coupled  with 
the  right  of  possession,  may  set  up  such  title  as  a  defense  in  an 
action  of  ejectment  brought  against  him  by  the  holder  of  the  legal 
title.  Meeker  v.  Dalton,  75  Cal.  154;  see  Spaur  v.  McBee,  19  Oregr- 
76.  But  in  ejectment  the  legal  title  will  always  prevail  against  an 
equitable  one,  if  no  equitable  defense  is  pleaded.  Dorn  v.  Baker, 
96  Gal.  206. 

1B0  Lestrade  v.  Barth,  19  Cal.  660. 
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complaint  the  lands  therein  described  were  in  the  actual  poooca 
sion  of  one  A.  B.,  who  then  and  ever  since  claimed  to  be  the 
owner  thereof^  and  now  claims  adyersely  to  the  said  graator. 

i  8781.  AdverM  poMMaion.  Adverse  possession  is  of  two 
kinds:  1.  Where  possession  is  taken  without  color  of  title,  but 
with  intent  to  claim  the  fee  against  all  comers;^'^  2.  Where  pos- 
session is  taken  under  a  claim  of  title  founded  on  a  written 
instrument  or  a  judgment  of  a  court  of  competent  jurisdie- 
tion.*"  It  may  be  acquired  to  part  of  a  tracts  while  the  owner 
of  the  title  is  in  possession  of  the  other  part  of  the  same  tract.^^ 

fi  8782.  Adverse  possession  of  water.  The  right  to  the  use 
of  a  water-course  on  the  public  lands  may  be  held  granted,  aban- 
doned^ or  lost  by  the  same  means  as  a  right  of  the  same  character 
issuing  out  of  lands  to  which  a  private  title  exists.  And  on  ad- 
verse possession,  for  the  time  provided  by  Statute  of  LimitationB, 
the  law  will  presume  a  grant  of  the  right  to  its  use.*** 

I  8788.  Consecutive  possession.  The  possession  of  several 
persons  in  succession,  claiming  under  the  same  title,  is  the  same 
possession.*^  So  a  vendee's  possession  may  be  joined  with  tiiat 
of  his  vendor.*^*  But  the  possession  of  different  intruders  in 
succession  can  not  be  added  together  to  create  a  title  in  the  last 
intruder,  especially  where  there  is  no  privity  between  them.*** 
The  decision  thaj  adverse  possession  is  not  transferable  was  never 
acknowledged  as  sound  by  any  land  lawyer  or  judge  of  Pennsyl- 
vania.*®^ Where,  to  ejectment  on  a  patent  to  plaintiff  for  lajid 
from  the  United  States,  defendant  pleaded  possession  in  them- 
selves, and  the  parties  through  whom  they  claim,  for  five  years 

186  OaL  Code  Civ.  Pro.,  fi  321. 

107  KimbaU  v.  Lobmas,  81  Cal.  154;  and  see  Shanahan  v.  Tomlln- 
son,  108  id.  89,  90;  Armijo  v.  Armijo,  4  N.  Mex.  183. 

158  Davis  V.  Perley,  30  Cal.  630. 

iw  Union  Water  Co.  v.  Crary,  25  Oal.  504;  85  Am.  Dec.  146; 
Humphreys  v.  McGall,  9  Cal.  59. 

i«>  Lea  V.  Polk  County  Copper  Co.,  21  How.  (U.  S.)  498. 

161  Alexander  v.  Pendleton,  8  Cranch,  462. 

162  Potts  V.  Gilbert,  3  Wash.  C  C.  475;  overruled  in  part, 
Overfleld  v.  Christie,  7  Serg.  &  R.  173;  Sheets  v.  Fitswater,  5  Penn. 
St.  126;  see  San  Francisco  v.  Fulde,  37  Cal.  358;  99  Am.  Dee.  278; 
San  Jose  v.  Trimble,  41  Cal.  511,  543. 

i<t  Moore  V.  Small,  9  Penn.  St  194. 
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before  the  commencement  of  the  action,  in  accordance  witli 
mining  customs  on  the  4th  of  March,  1860,  but  admitted  the 
issuance  of  the  patent  on  the  19th  of  February,  1856,  it 
was  held  that  the  plea  is  of  no  avail,  because  the  admission  shows 
plaintiffs  were  seised  of  the  premises  within  the  five  years.^**  If 
the  possession  of  two  or  more  persons  in  succession,  holding  in 
privity  with  each  other,  imder  title  or  color  of  title,  makes  out 
the  prescribed  time,  the  bar  is  complete.***  But  where  the 
grantee's  deed  either  called  for  land  different  from  that  sued  for, 
or  was  void  for  uncertainty  of  description,  it  was  held  he  did 
not  connect  himself,  by  means  of  such  deed,  with  the  possession 
of  his  grantor.**' 

§  8784.  Equitable  tltl«.  The  purchaser  of  an  equitable  title 
by  bond  or  contract  may,  equally  with  the  purchaser  of  the 
legal  title  by  deed,  set  up  his  possession  as  adverse  to  the 
vendor,  as  the  vendor  without  a  deed  is  the  trustee  of  the  vendee 
for  the  conveyance  of  the  title.**'  But  a  possession  under  a 
purchase,  without  deed  or  payment  of  purchase  money,  can  not 
by  lapse  of  time  ripen  into  a  title.  Possession  is  in  such  case 
possession  of  tlie  vendor,  and  the  same  as  landlord  and  tenant.*^ 

§  8785.  EBMntlal  allegations  miut  be  specially  pleaded. 
Adverse  possession,  if  set  up  as  a  defense,  must  be  specially 
pleaded.  But  title  out  of  the  plaintiff  may  be  shown  under 
a  general  denial.*^  An  answer  denying  that  defendant  is  in 
possession,  or  that  he  unlawfully  vrithholds  possession,  does 
not  raise  the  question  of  adverse  possession,  or  authorize  a 
recovery  for  defendant  on  that  ground.  If  he  seeks  to  prevail 
upon  an  adverse  possession,  or  on  the  ground  that  the  con- 
veyance under  which  plaintiff  claims  was  made  pending  an 
adverse  possession,  he  should  in  his  answer  set  up  title  in 

iM  Fremont  v.  Seals,  18  Oal.  483. 

i«  Horton  v.  Crawford,  10  Tex.  882;  Ohristy  v.  Alford,  17  How. 
(T.  S.)  601. 

iM  People  V.  Klumpke»  41  Oal.  264. 

i«7  Boone  v.  Chiles,  10  Pet.  177. 

168  Stansbury  y.  Taggart,  3  McLean,  457. 

i»  Raynor  v.  Tlmerson,  46  Barb.  518;  Page  v.  Fowler,  28  Oal. 
611;  HcManus  v.  0*9uUivan,  48  Id.  15;  and  see  Hill  v.  Bailey,  8 
Mo.  App.  85.  That  the  defense  should  be  specially  pleaded.  See 
Hansee  ▼.  Head,  27  Hun,  162. 
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himself  or  out  of  the  plaintiff.^^^  A  defendant  in  ejectm^it, 
who  relies  on  the  Statute  of  Limitations^  need  not  prove  ad- 
verse possession  for  the  five  years  next  preceding  the  com- 
mencement of  the  action.  His  defense  is  complete  if  he  shows 
a  five  years'  continued  adverse  possession,  although  not  the 
five  years  next  preceding  the  commencement  of  the  suit.^^^ 
The  fee  acquired  by  a  five  years'  possession  continues  till  con- 
veyed by  the  possessor,  or  till  lost  by  another  adverse  posses- 
sion of  five  years. 

I  3786.  PoBsesaion  as  tenants  In  common.  A  party  relying 
upon  an  adverse  possession  for  five  years,  of  land  owned  by 
himself  and  the  adverse  party  as  tenants  in  common,  must 
allege,  by  pleading  facts  from  which  it  will  affirmatively  ap- 
pear, that  his  possession  was  of  an  adverse  and  positive  char- 
acter;"^; otherwise  his  possession  of  the  land,  though  exclusive, 
will  be  deemed  to  be  according  to  his  right,  and  in  support  of 
the  title  in  common.^'^^ 

§  3787.  Preecriptlon.  To  constitute  a  foundation  for  ad- 
verse possession  at  the  common  law,  the  instrument  under  which 
the  occupant  entered  must  purport  in  its  terms  to  transfer  the 
title,  and  the  occupant  must  have  entered  under  it  in  good 
faith,  and  with  intention  to  hold  against  all  the  world.*''*  Xo 
title  to  public  lands,  mineral  or  otherwise,  will  accrue  to  any 
person  against  the  general  government  by  prescription,  adverse 

no  Ford  V.  Sampson,  8  Abb.  Pr.  332;  S.  C,  30  Barb.  183.  Where 
a  defendant  pleads  title  by  virtue  of  adverse  possession  of  a  mine, 
evidence  which  tends  to  prove  that  such  possession  has  been  un- 
der a  claim  of  ownership,  and  in  hostility  to  the  true  owner.  Is 
admissible.    Jones  v.  Tunnel  Oo.,  21  Nev.  339. 

171  Moon  V.  Rollins,  36  Gal.  333;  05  Am.  Dec.  181;  Cannon  v. 
Stoekmon,  36  Cal.  538;  05  Am.  Dec.  205. 

i72GannoA  v.  Stookmon,  36  Gal.  53a  It  was  held  in  Glarke  v. 
Hughes,  13  Barb.  147,  that  an  answer  of  adverse  poaseBsion  must 
give  the  name  of  the  possessor,  and  allege  that  he  had  title,  and 
state  the  facts  which  are  necessary  to  show  the  possession  adverse. 
This  case  must  be  regarded  as  overruled,  so  far  as  It  relates  to  the 
exclusion  of  evidence  at  the  trial  where  there  is  no  such  averment, 
in  the  case  of  the  adverse  enjoyment  of-  an  easement,  in  White  ▼. 
Spencer,  14  N.  Y.  247. 

ITS  Lick  V.  Dlax,  30  Cal.  65;  see  Phelan  v.  Smith,  160  id.  158. 

174  Nleto  V.  Carpenter,  21  Cal.  455. 
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posaeaaion,  or  estoppel  in  pais}'"^  At  common  law,  an  adverse 
possession  of  fifty  years,  though  with  knowledge  of  a  better  title, 
constitutes  a  good  defense  against  that  title.^*^® 

§  8788.  Statute,  how  oonstnied.  It  is  a  universally  ac- 
cepted role  that  Statutes  of  Limitations  are  to  be  strictly  con- 
strued. General  words  in  the  statute  must  receive  a  general 
construction^  and  if  there  be  no  express  exception  the  courts 
can  make  none.^^^  The  clause  in  the  Statute  of  Limitations 
which  provides  that  civil  actions  shall  be  commenced  within 
certain  periods  therein  prescribed  ^^  after  the  cause  of  action 
shall  have  accrued,"  does  not  imply,  in  addition,  the  existence 
of  a  person  legally  competent  to  enforce  it  by  suit.  The  stat- 
ute must  run  in  all  cases  not  therein  expressly  excepted  from 
its  operation.^*^^  An  equitable  action  to  set  aside  a  fraudulent 
deed  of  real  estate,  when  the  eflFect  would  be  to  restore  the 
possession  to  the  defrauded  party,  is  an  action  for  the  recovery 
of  real  estate,  and  governed  by  the  Statute  of  Limitations  ap- 
plicable to  such  actions.^''® 

§  8789.  Statute,  how  pleaded.  There  is  no  technical  rule 
observed  by  the  Court  of  Chancery  as  to  the  form  of  a  plea  of 
the  Statute  of  Limitations.  A  plea  which  sets  up  an  adverse 
possession  of  forty  years,  while  the  period  required  by  the 
statute  of  the  state  to  bar  a  recovery  is  twenty  years,  is  good; 
nor  is  it  necessary  to  make  any  express  reference  to  the  statute 
of  the  state.*®^  It  must  be  pleaded  at  the  proper  time,  with 
no* day  of  grace  thereafter.^^^  If  an  action  of  ejectment  is  in 
the  name  of  the  plaintiff  who  has  sold  pending  the  action,  the 

"RDoran  v.  C.  P.  R.  R.  Co.,  24  Cal.  245;  Jackson  v.  Porter.  1 
Paine,  457.  The  Statute  of  Limitations  begins  to  run  against  the 
patentee  of  public  lands  from  the  United  States  from  the  date  of 
the  Issuance  of  the  patent,  and  not  from  the  date  of  final  payment 
for  the  land.  Steele  v.  Boley,  7  Utah,  04;  overruling  S.  O.,  6  Id. 
806. 

176  Alexander  v.  Pendleton.  8  Cranch,  462;  Ewing  v.  Burnet,  11 
Pet.  41;  affirming  1  McLean,  206. 

1T7  Tynan  v.  Walker,  35  Oal.  634;  95  Am.  Dec.  152. 

ITS  Id. 

m  City  of  Oakhuid  v.  Oarpentier,  13  Cal.  540. 

180  Harpendlng  v.  Reformed  Dutch  Church,  16  Pet.  455. 

isi  Cooke  V.  Spears,  2  Oal.  409;  56  Am.  Dec.  348;  to  the  same 
effect,  Meeks  v.  Hahn,  20  Cal.  620;  and  American  Co.  v.  Bittdford, 
27  id.  860. 
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defendant  can  not  plead  the  Statute  of  Limitationa  aa  against 
the  vendee  of  the  plaintiflE.*® 

§  8790.  Title  by  advene  pomesaion.  A  person  in  the  ad- 
verse possession  of  land  for  five  years,  claiming  to  own  the 
same  exclusive  of  any  other  right,  thereby  acquires  a  fee-simple 
title  to  the  same;  and  if  he  is  then  ousted,  even  by  the  party 
having  the  paper  title,  he  can  recover  possession  at  any  time 
before  his  right  of  action  is  barred  by  five  years^  adverse  pos- 
session.*®* The  party  claiming  title  by  virtue  of  five  yeara* 
adverse  possession  may  give  in  evidence  his  acts  and  declara- 
tions made  or  done  at  any  time  while  in  possession,  for  the 
purpose  of  showing  the  character  in  which  he  claimed.*^  Oc- 
cupancy for  the  period  prescribed  by  the  Code  of  Civil  Pro- 
cedure, as  sufficient  to  bar  an  action  for  the  recovery  of  the 
property,  confers  a  title  thereto  denominated  a  title  by  pre- 
scription, which  is  sufficient  against  all.*®*  The  lapse  of  time 
limited  by  statute  not  only  bars  the  remedy,  but  it  extinguishes 
the  right,  and  vests  a  perfect  title  in  the  adverse  holder.*^ 

§  3790a.  Ejectment  —  consolidation  of  actions.  Two  actions 
of  ejectment  for  separate  pieces  of  property  brought  in  the 
same  court  by  the  plaintiff  against  the  same  defendant  may 
be  consolidated.*®^ 

.  S  d790b.  The  same  —  ai&rmatiTe  defense.  An  affirmative  de- 
fense that  the  deed  relied  on  by  the  plaintiff  was  a  mortgage 
is  covered  by  a  denial  of  the  plaintiff's  allegation  of  ownership. 
It  is  not  an  equitable  defense,  and,  therefore,  the  plaintiff  is 
not  entitled  to  have  it  first  disposed  of.*®® 

■ 

§  3790c  The  same  —  issue  as  to  cotenancy.  A  deed  from  a 
widow  granting  all  of  her  individual  estate  in  a  tract  of  land 

183  Moss  V.  Shear,  80  Gal.  468.  What  such  a  plea  should  state 
in  ejectment,  see  Sharp  v.  Daughney,  83  id.  505;  Yassault  v.  S^ts, 
31  id.  225. 

1S8  Gannon  v.  Stockmon,  86  Gal.  535;  05  Am.  Dec.  206. 

iMId. 

185  Gal.  GivU  Code,  S  1007;  see,  also,  Thompson  v.  Felton,  54  OU. 
547;  Parker  v.  Metzger,  127  N.  Y.  385;  24  Am.  St..  Rep.  46& 

186  Leffingwell  v.  Warren,  2  Black,  605;  Arrington  v.  Liacom,  84 
Gal.  881;  Grimm  v.  Oarley,  41  id.  260. 

187  Smith  V.  Smith,  80  Gal.  328. 

188  Id. 
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which  was  the  oommunity  property  of  herself  and  her  deceased 
husband  is  taken  subject  to  the  right  of  the  widow  to  have 
the  land  set  apart  by  the  probate  court  as  a  homestead  for 
herself  and  her  minor  child,  and  her  grantee  can  not  take  as 
a  tenant  in  common  in  such  manner  as  to  defeat  such  rights 
but  the  right  of  such  grantee,  if  not  defeated,  is  at  least  sus- 
pended during  the  period  of  the  occupancy  of  the  property  as 
a  homestead.  In  ejectment  against  such  grantee  by  the  widow 
and  minor  child,  where  the  complaint  avers  title  in  the  plain- 
tiffs and  ouster  by  the  defendant,  and  the  answer  denies  each 
and  every  material  allegation  of  the  complaint,  and  pleads  the 
bar  of  the.  Statute  of  Limitations,  such  pleading  contests  the 
right  of  the  defendant  to  possession  as  a  tenant  in  common 
with  the  infant  plaintiff.*^ 

§  3790d.  The  same  —  legal  defense  —  daanages.  In  an  action 
of  ejectment,  a  cross-complaint  to  quiet  title  presents  only  a 
legal,  and  not  an  equitable,  defense,  and  the  verdict  of  the 
jury  in  such  action  as  to  the  amount  of  the  damages  suffered 
by  the  plaintiff  is  not  advisory  but  conclusive,  except  aa 
against  the  power  of  the  court  to  grant  a  new  triaL^*^ 

189  Phelan  v.  Smith,  100  Cal,  168. 
uo  MlUfl  V.  Fletchw,  100  Gal.  142. 
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CHAPTER  I. 

F0BB0LO81TRB   OF  UOBTOAOES   AND  LIBN8. 

I  8791.  Denial  of  mortgage  by  purchaeer  from  mortgagor. 

Form  No.  910, 

[Title.] 

The  defendant  [purchaser]  answers  to  the  complaint: 
That  he  has  no  information  or  belief  sufficient  to  enable  him 
to  answer  the  allegations  in  plaintiff's  complaint  as  to  whether 
the  defendant  [mortgagor]  ever  executed  the  bond  and  mort- 
gage described  in  the  complaint,  or  whether  the  defendant 
[mortgagee]  ever  assigned  said  supposed  bond  and  mortgage 
to  the  plaintiff,  or  whether  he  is  now  the  lawful  owner  or  holder 
thereof;  and,  therefore,  this  defendant  denies  that  said  defend- 
ant [mortgagor]  at  any  time  executed  said  alleged  bond  or 
mortgage,  and  denies  that  said  defendant  [mortgagee]  at  any 
time  assigned  said  alleged  bond  or  mortgage  to  the  plaintiff, 
and  denies  that  plaintiff  is  now  the  owner  or  holder  of  said 
alleged  bond  or  mortgage. 

§  3792.  Conditional  deed.  Where  the  answer,  while  averring 
that  the  deed  was  a  conditional  deed,  admits  that  the  money 
was  received  by  defendant  on  the  understanding  that,  if  the 
money  was  repaid  in  six  months,  with  interest,  plaintiff  was 
to  reconvey,  and  does  not  specifically  deny  that  the  money  was 
loaned,  it  was  held  that  it  virtually  admitted  the  loan.*  The 
allegation  in  the  answer,  that  unless  the  money  was  returned, 
the  property  should  remain  in  the  plaintiff,  does  not  change 
the  nature  of  the  contract.^ 

1  Lee  V.  Evans,  8  Gal.  424. 
aid. 
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I  8793.  Conditioxi  ag^aixurt  public  policy.  A  person  who  con- 
Teys  land  upon  an  unlawful  condition  subsequent^  and  then 
purchases  it  back^  and  executes  a  mortgage  for  the  purchase 
money,  can  not  resist  the  enforcement  of  the  mortgage  on  the 
ground  that  the  condition  subsequent  was  against  public  policy, 
or  that  there  was  a  want  of  consideration.^ 

§  3794.  Denial  of  condition.  In  a  foreclosure  action,  the 
complaint  set  forth  the  condition  of  the  bond,  and  alleged  that 
the  mortgage  was  executed  "  with  the  same  conditions  as  the 
bond.''  The  answer  denied  that  the  mortgage  contained  the 
condition,  repeating  it  as  stated  in  the  complaint;  it  was  held 
insufficient  on  demurrer.  It  was  not  a  denial  that  the  mortgage 
contained,  by  reference  to  the  bond  or  otherwise,  substantially 
the  same  condition.  To  raise  that  issue,  the  defendant  should 
have  denied  the  deeds,  or  set  forth  the  condition  of  the  mortr 
gage  in  haec  verba,  that  the  court  might  see  what  it  was.* 

§  3795.  Donial  of  delivery.  Although  an  answer  denies  the 
delivery  of  a  bond  and  mortgage,  still  their  possession  by  plain- 
tiff is  evidence  of  delivery.* 

§  8796.  Disclaimer.  In  a  foreclosure  action,  a  defendant  who 
is  not  alleged  to  be  personally  liable,  and  who  disclaims  all  in- 
terest in  the  mortgaged  premises,  can  not  demand  a  judgment 
against  the  plaintiff  on  a  note,  a  bond,  or  a  covenant.® 

f  8797.  DoTOMi  of  wife.  The  execution  by  the  wife  of  a  mort- 
gage, under  compulsion  and  undue  influence  of  her  husband, 
does  not  render  the  mortgage  void,  but  only  voidable;  and  if  the 
mortgage  is  given  to  secure  an  antecedent  debt,  and  the  mort- 
gagee has  no  notice  of  such  compulsion  and  undue  influence,  the 
mortgage  can  not  be  avoided  on  that  ground.'' 

8  Patterson  v.  Donner,  48  Gal.  369. 

4  Dimon  v.  Dunn,  15  N.  Y.  488. 

SBlankman  v.  Yallejo,  15  Gal.  688.  An  answer  alleging  non- 
delivery by  the  mortgagor  and  want  of  consideration  for  the  execu- 
tion of  the  mortgage  states  good  defenses.  Ault  v.  Blackman,  8 
Wash.  St.  624. 

s  National  Fire  Ins.  Go.  v.  McKay,  20.  N.  T.  191;  compare  Agate 
T.  King,  17  Abb.  Pr.  159. 

7  Connecticut  Life  Ins.  Co.  v.  McCormick,  45  Gal.  680. 
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I  3708.  BstoppeL  A  mortgagor  who  mortgages  in  fee  is  es- 
topped from  denying  that  the  estate  mortgaged  was  other  or  less 
than  an  estate  in  fee  simple.^ 

§  8799.  Failure  of  title.  An  answer  in  a  foreclosure  suit 
which  alleges  that  the  mortgage  was  given  to  secure  the  purchase 
money  of  said  real  estate,  and  that  the  property  was  conveyed  by 
warranty  deed,  with  covenants,  etc.,  by  the  mortgagee  to  the 
mortgagor  and  that  the  former  had  previously  granted  a  right  of 
way  to  a  railroad  over  a  part  of  the  land,  but  not  showing  that 
the  defendant  had  been  evicted  or  suffered  any  damage  or  inoon- 
venienoe  on  account  of  such  right  of  way,  is  bad  on  demurrer.* 

§  3800L  Former  Judgment.  A  judgment  that  the  mortgage  is 
not  paid  off  is  not  conclusive  in  another  suit  as  to  the  amount 
remaining  due.^^  Judgment  of  foreclosure,  entered  on  stipula- 
tion, as  without  prejudice  to  claim  of  paramount  adveree  title 
on  part  of  defendant,  is  no  bar  to  his  subsequent  assertion  of 
claim  so  reserved.^^  Onussion  to  set  up  a  prior  judgment  lien, 
in  defense  to  foreclosure  of  one  incumbrance,  is  no  bar  to  setting 
up  a  defense  in  a  suit  to  foreclose  another  on  the  same  prop- 
erty.^ 

§  8801.  Fraudulent  mortgage.  A  mortgage  fraudulently 
given  for  a  sum  greater  than  is  due,  and  not  in  good  faith,  as  a 
pretended  security  for  future  advances,  is  fraudulent  in  law,  as 
to  the  creditors  of  the  mortgagor.*'  E.  made  a  usurious  mort- 
gage to  v.,  who  foreclosed  and  sold  to  an  innocent  third  party 
under  a  power  of  sale;  it  was  held  that  E.  could  not  set  up  the 

8  Vallejo  Land  Ass'n  v.  Vlerra.  48  Cal.  572. 

»  Gillflllan  v.  Snow,  51  Ind.  305. 

10  CampbeU  v.  Oonsalus,  40  Barb.  500. 

II  Lee  V.  Parker,  43  Barb.  611. 

12  Frost  V.  Koon,  80  N.  Y.  428. 

18  TuUy  V.  Harloe,  35  Gal.  302;  06  Am.  Dec.  102.  An  answer  by 
the  vendee  of  mortgaged  premisee  to  an  action  to  forecloee  the 
mortgage  and  to  obtain  a  deficiency  Judgment  against  him,  under 
a  clause  in  the  deed  providing  for  the  assumption  of  the  mortgage 
debt,  which  avers  that  such  clause  was  fraudulently  inserted,  and 
that  the  defendant's  agent  had  no  authority  to  accept  a  deed  con- 
taining such  a  provision,  states  a  good  defense,  without  alleging 
the  tender  of  a  deed  back  to  his  grantor  upon  discovery  of  tlie 
fraud.    Sweetzer  v.  Diehl,  14  Mont.  408. 
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usury  against  the  purchaser.^^  Where  the  defendant  pleaded 
nan  est  factum  and  usury,  it  was  held  no  defense  in  foreclosure 
by  scire  facias}^ 

%  8808.  Homestead.  If  husband  and  wife  own  a  tract  of  land, 
part  of  which  is  claimed  as  a  homestead,  and  both  execute  a 
mortgage  on  the  whole  tract  to  secure  a  debt,  and  the  husband 
afterwards  executes  a  mortgage  upon  the  part  not  covered  by 
the  homestead  to  secure  his  debt,  and  the  first  mortgagee  fore- 
closes, making  the  other  mortgagee  a  party,  the  second  mort- 
gagee can  not  insist  that  the  homestead  be  sold,  but  the  decree 
should  direct  the  part  not  covered  by  the  homestead  to  be  first 
sold,  and  if  the  proceeds  satisfy  the  first  mortgage,  that  the 
homestead  be  reserved  from  sale.  The  second  mortgagee  must 
rely  on  the  surplus,  if  any,  arising  from  the  part  not  covered 
by  the  homestead.^* 

§  8808.  Hiuband  and  wife.  In  a  foreclosure  suit  on  a  note 
and  mortgage  of  the  homestead  executed  by  husband  and  wife, 
the  wife  alone  answered,  but  did  not  verify  her  answer.  On 
suit  brought  to  vacate  the  decree  rendered  in  the  forclosure 
suit,  the  wife  having  been  served  with  process,  can  not  complain 
that  her  answer  was  not  verified.  And  her  failure,  by  excusable 
negligence,  to  make  defense  to  the  foreclosure,  is  no  ground 
to  vacate  the  decree,  if  it  be  shown  that  in  fact  she  had  no 
defense.*^ 

f  8804.  InMolTVLcj.  A  mortgagee  may  enforce  his  mortgage 
as  against  the  land,  notwithstanding  the  personal  liability  of 
the  mortgagor  for  the  debt  may  be  barred  by  a  discharge  in 
insolvency.** 

S  8805.  Literal  and  conJunctlTe  denials.  Where  the  bond  in 
the  complaint  answers  to  the  description  of  the  bond  offered  in 
evidence,  and  as  the  complaint  avers  that  the  mortgage  was 
given  to  secure  this  bond,  the  denials  in  the  answer  being  literal 

14  Elliott  V.  Wood,  53  Barb.  285. 
»  Gamp  V.  Small,  44  III.  37. 

16  McLaughlin  v.  Hart,  46  Cal.  638;  see,  also.  Barber  v.  Babel, 
86  id.  11,  as  to  effect  of  renewal  by  husband  on  Statute  of  Limita- 
tions. Plea  of  homestead  in  action  to  foreclose  mortf^agre.  See 
Hoppe  V.  Fountain,  104  Cal.  04;  Bunnel  v.  Stockton,  83  id.  319. 

17  Pfelffer  v.  Riehn.  13  Cal.  643. 

18  Christy  v.  Dana,  42  Gal.  174. 
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and  conjunctive^  the  execution  of  the  bond  and  mortgage 
held  to  be  admitted  by  the  answer,  aa  also  that  the  mortgage 
was  given  to  secure  the  debt  evidenced  by  the  bond.^ 

S  8806.  HechanlcB'  liena.  A  formal  objection  to  a  mechan- 
ic's claim  should  be  raised  by  demurrer,  or  by  motion  to  strike 
it  oflP.^.  The  formal  validity  of  a  mechanic's  lien  is  not  put 
in  issue  by  a  plea  of  payment;  arid  hence,  under  such  plea,  the 
claim  may  be  read  to  the  jury  as  an  admitted  cause  of  action 
and  may  be  sent  out  with  them.^  On  February  6,  1867,  a  lien 
law  was  approved  and  went  into  effect;  it  was  held  that  no  lien 
could  attach  for  work  done  before  February  7th.^ 

§  8807.  Pre-emption  claim.  If  a  person  residing  on  public 
land  subject  to  pre-emption  execute  a  mortgage  thereon,  and 
then  sells  the  land  to  another,  who  takes  possession  and  after- 
wards pre-empts  the  land  and  obtains  title  from  the  United 
States,  the  mortgage  can  not  be  enforced  againat  the  title  thus 
acquired  from  the  United  States,  because  the  person  holding 
such  title  did  not  acquire  it  through  the  mortgagor."  But  the 
case  is  otherwise  with  a  title  subsequently  acquired  by  the  mort- 
gagor, even  though  he  may  have  conveyed  it  to  a  third  person.^ 

I  8808.  Bemedy  at  law.  To  a  bill  for  foreclosure,  averring 
that  no  proceedings  at  law  have  been  had,  a  plea  that  the  com- 
plainant, before  bill  filed,  had  recovered  a  judgment  for  the  debt 
is  good.  It  is  not  necessary  to  add  that  the  complainant  had 
not  exhausted  his  remedy  at  law.* 

I  8800.  Sale  of  part.  If  a  mortgage  is  given  on  two  pieces 
of  land,  and  the  mortgagee  enforces  it  against  and  sells  only 
one  piece,  he  thereby  waives  the  mortgage  lien  on  the  other 
piece;  and  if  the  land  sold  fails  to  bring  the  amount  due  and 
costs,  and  a  judgment  is  docketed  for  the  deficiency,  the  mort- 
gagor can  not  complain.^ 

i»  Blankman  v.  VaUejo.  15  Cal.  688. 

20  Lybrandt  v.  Eberly,  36  Penn.  St.  347. 

21  Id. 

22  Hunter  v.  The  Savage  Ck>n8ol.  Silv.  Mln.  Oa.  4  Nev.  158,. 
28  BuU  V.  Shaw.  48  Cal.  455. 

24  Christy  v.  Dana.  42  Cal.  174. 

2s  North  River  Bank  v.  Rogers,  8  Paige,  04& 

26  Mascarel  v.  Raffour,  51  Cal.  242. 
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§  3810.  Signature  of  guardian.  In  proceedings  to  foredoee 
a  mortgage  against  a  minor's  real  estate,  the  fact  that  the  note 
and  mortgage  are  not  executed  by  signing  the  name  of  the 
minor  thereto,  but  by  signing  the  name  of  the  guardian  as  such, 
is  no  defense.^ 

§  8811.  Statute  of  Limitationfl,  who  may  plead.  The  Stat- 
ute of  Limitations  requires  an  action  to  foreclose  a  mortgage 
to  be  commenced  within  four  years  from  the  time  when  the 
cause  of  action  accrued,  and  the  statute  commences  to  run  from 
the  time  the  note  is  due.^  Where  money  is  loaned  without 
note  or  writing,  and  a  mortgage  given  to  secure  its  repayment, 
though  the  Statute  of  Limitations  may  nm  against  the  debt  in 
two  years,  it  does  not  bar  an  action  to  foreclose  the  mortgage 
in  kss  than  four  yeare.^  In  an  action  to  recover  judgment  for 
the  amount  of  the  debt  secured  by  mortgage  on  real  estate,  and 
also  to  foreclose  the  mortgage,  the  grantees  of  the  mortgagor, 
purchasers  subsequent  to  the  execution  of  the  mortgage,  have 
a  right  to  plead  the  Statute  of  Limitations  as  to  that  part  of  the 
claim  of  plaintiff  which  asks  for  a  decree  foreclosing  the  mort- 
gage, and  a  sale  of  the  mortgaged  premises.^  A  party  who, 
subsequent  to  the  execution  of  a  mortgage,  purchases  the  prop- 
erty from  the  mortgagor,  may  avail  himself  of  the  Statute  of 
Limitations  as  a  defense  to  an  action  for  the  foreclosure  of  the 
mortgage,  commenced  after  the  statute  has  run  against  the 
debt  secured.'* 

§  8812.  Tax  title.  Where  a  party  made  defendant  in  a  fore- 
closure suit,  as  claiming  some  interest  in  the  land,  sets  up,  as 
a  full  defense,  a  tax  title,  he  can  not  object  afterwards  that 
equity  has  no  jurisdiction  over  tax  titles.*^ 

27  Tnitch  V.  BunneU,  5  Oreg.  504. 

38  Belloc  V.  Davis,  38  Gal.  242.  Of  the  method  of  pleading  the 
Statute  of  Limitations,  In  an  action  bnmght  to  obtain  redemption 
of  mortgaged  premises,  see  Fogal  r.  Pirro,  10  Bobw.  100;  S.  <X, 
17  Abb.  Pr.  113. 

» Cookes  V.  Culbertson,  9  Nev.  190. 

so  Grattan  v.  Wiggans,  23  Oal.  16. 

n  McCarthy  v.  White,  21  Cal.  495;  82  Am.  Dec.  764;  Low  t*  Allem 
26  Cal.  141;  Lent  v.  Shear,  id.  861. 

tt  Kelsey  v.  Abbott,  18  CaL  609. 

Vol.  II  — 107  . 
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I  8818.  Tendur.  A  tender  of  the  amount  due  on  a  debt  se- 
cured by  mortgage,  made  after  the  debt  falls  due>  does  not  re- 
lease the  lien  of  the  mortgage.^ 

I  3814.  Title  acquired  after  mortgage.  If  a  person  mort- 
gages public  land  upon  which  he  is  residing,  and  afterwards  ob- 
tains a  patent  to  the  same  from  the  United  States  and  then  seUs, 
the  title  acquired  by  the  patent  inures  to  the  benefit  of  (he 
mortgagee,  and  the  mortgage  may  be  enforced  against  the  aiib- 
sequent  purchaser.^ 

§  d814A.  Szisting  partnership — accounting.  An  answer  to 
a  complaint  on  mortgage  foreclosure  which  avers  that  the  plain- 
tiff and  defendants  were  copartners  at  the  time  of  the  execu- 
tion of  the  note  and  mortgage;  that  the  copartnership  still 
exists  though  the  business  has  ceased;  that  the  indebtedness 
secured  by  the  mortgage  was  connected  with  and  given  to  lai^e 
funds  for  the  copartnership  business,  and  for  the  additional 
purpose  of  acknow^ledging  the  amount  due  plaintiff  on  account 
of  advances  made  by  him,  there  not  being  facilities  at  the  time 
for  making  a  full  settlement  of  the  copartnership  affairs  as 
was  contemplated;  that  the  plaintiff  is  indebted  to  the  defend- 
ants and  to  the  copartnership  in  a  certain  sum  for  money  and 
services  rendered  the  firm  which  he  agreed  to  pay,  and  which 
grew  out  of  the  transactions  for  which  the  note  was  given;  that 
the  note  not  having  been  used  to  raise  funds  was  but  an  ac- 
count stated;  and  which  prays  for  a  dissolution  and  an  account- 
ing, states  facts  sufficient  on  demurrer  to  constitute  a  defense 
to  the  action.* 

I  8814b.  Answer  treated  as  crofls-complalnt.  In  an  action 
to  foreclose  a  mortgage,  where  a  subsequent  mortgagee  denies 
that  his  mortgage  is  inferior  or  subject  to  the  lien  of  the  prior 
mortgage,  and  for  further  answer  sets  out  his  mortgage  and 
prays  for  a  foreclosure  of  it,  such  further  answer,  thou^  affir- 

nHlmmelman  v.  Fits^Mitrlck,  00  Oal.  660.  An  answer  lo  fore- 
closure aUeging  that  the  sums  mentioned  in  the  complaint  were  not 
due  nor  unpaid,  and  that  sums  had  been  paid  thereon,  but  tbe 
times  and  amounts  the  defendant  was  unable  to  state,  was  held 
suffldent  at  the  trial.  Lent  v.  Ballway  Co.,  126  N.  Y.  861;  Abb. 
Sel.  Oas.  on  PI.  474. 

M  Ohrist7  V.  Dana,  42  Oal.  174;  but  see  Boll  ▼.  Shaw,  48  Id.  456. 

tf  Oassert  ▼.  Black,  11  Hont  186. 
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znative  in  fonn^  is^  in  fact^  a  crosa-complaint^  and  the  court  may 
treat  it  as  Buch  in  its  findings.^ 


§  3814e.  VorecloBiire  of  street  aMwment  —  answer.  In  an 
action  to  recover  a  street  assessment^  where  the  defendant's 
ownership  of  the  property  assessed  is  alleged  in  the  complaint 
and  denied  by  the  answer^  a  nonsuit  should  be  granted  if  tlie 
plaintiff  introduces  no  evidence  in  support  of  the  allegation.^^ 
An  answer  alleging  that  another  person^  not  sued,  owns  an 
undivided  interest  in  the  land  is  in  legal  effect  merely  a  de- 
nial of  the  averment  of  the  complaint  as  to  ownership  by  the 
defendant,  and  is  not  an  averment  of  new  matter  casting  the 
burden  of  proof  upon  the  defendant.^  In  such  an  action,  an 
averment  in  the  answer  that  the  defendant  had  not  sufficient 
information  or  belief  on  the  subject  of  his  ownership  of  the 
property  assessed,  to  enable  him  to  answer  the  plaintiff^s  alle- 
gation of  his  ownership,  and,  therefore,  denies  the  same,^is  a 
sufficient  denial,  where  no  motion  is  made  to  strike  it  out.^ 

I  3815.  Vendor's  lien.  An  answer  in  an  action  to  enforce 
a  vendor's  lien,  which  set  up  a  homestead  exemption,  is  de- 
murrable when  it  does  not  contain  such  a  statement  of  facts  that 
the  court  can  determine  whether  the  homestead  right  existed  or 
not.*<> 

§  8816.  Denial  of  notice. 

Form  No,  gii, 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
That  plaintiff  did  not  cause  his  said  mortgage  to  be  recorded 
as  alleged,  or  at  all,  and  that  this  defendant  had  no  notice, 
actual  or  constructive,  of  the  existence  of  plaintiff's  said  mort- 

»e  Wittenbrock  v.  Parker,  102  Cal.  93;  41  Am.  St.  Rep.  172;  also. 
White  V.  Patton,  87  Cal.  151. 

vt  Harney  v.  McLeran,  66  Oal.  S4. 

»  Robinson  v.  Merrill,  87  Cal.  11. 

s»  Harney  v.  McLeran,  66  Cal.  34. 

40  Pratt  V.  Delevan,  17  Iowa,  307.  An  action  to  foreclose  a  ven- 
dor's lien  must  be  commenced  in  the  county  in  which  the  land,  or 
some  part  thereof,  is  situated.  And  the  Superior  Court  of  a  county 
in  which  no  part  of  the  property  is  situated  is  without  jurisdiction 
of  such  action,  and  a  demurrer  to  the  ccHuplaint,  upon  the  ground 
that  the  court  has  no  Jurisdiction  of  the  subject-matter  of  the  action, 
shonid  be  sustained.  T^rton  v.  Woolsey,  87  Cal.  38;  Southern  Pacific 
R.  R.  Co.  ▼.  Pixley,  103  Id.  lia 
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gage,  at  or  before  the  time  this  defendant  took  hia  said  [con- 
Teyance  or  incumbrance]. 

I  3817.  Mortgage  not  aasigned. 

Form  No.  gi2. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 

That  the  said did  not,  by  deed  duly  executed, 

convey  all  his  right  or  title,  as  such  mortgagee,  in  and  to  the 
said  premises,  in  manner  and  form  as  the  said  plaintiff  hath  in 
his  said  complaint  alleged,  or  at  all. 

§  3818.  Nonjoinder  of  assignee  of  the  mortgagor. 

Form  No.  pij. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
That  after  the  execution  of  said  mortgage  in  the  complaint 

desoribed  and  on  the day  of .,  18. .,  he^ 

by  deed  duly  executed,  conveyed  said  mortgaged  premises  in 
fee  to  one  B.  S.,  who  is  now  living  and  still  holds  said  title. 

I  3819.  No  equitable  assignment. 

Form  No.  914. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
That  the  said  A.  B.  did  not  assign  or  transfer  to  the  said  de- 
fendant the  note  in  said  mortgage  mentioned,  or  the  money  due 
thereon,  in  maimer  or  form  as  the  said  plaintiff  hath  in  his 
said  complaint  alleged,  or  in  any  manner,  or  at  all. 

%  38530.  Equity  of  redemption  not  assigned. 

Form  No.  915. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  denies: 
That  the  said  A.  B.  did  convey  his  equity  of  redemption   in 
and  to  the  said  premises  in  said  complaint  described  in  maimer 
or  form  as  the  said  plaintiff  hath  in  his  said  complaint  alleged, 
or  in  any  manner,  or  at  all. 

%  3821.  Answer  —  setting  up  a  Judgment. 

Form  No.  916. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 

I.  That  the  defendant  on  the day  of , 

18. .,  did  recover  in  the  [state  the  court]  in  and  for  the  county 
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of ,  aforesaid^  a  judgment  against  the  said  A.  B.^ 

for  the  sum  of dollars^  his  debt^  and 

dollars,  his  costs  in  said  action. 

II.  That  the  said  judgment  is  in  full  force  in  law,  and  wholly 
due  and  unpaid,  and  is  and  has  been  a  subsisting  lien  on  said 
premises  from  the  said day  of ,  IS. . . 


CHAPTER  n. 

NUIBANOBB. 


I  8822.  B«nlal  of  plalntlif 'a  title. 

Form  No.  917. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  th<}  plaintiff  was  not,  is  not  now,  and  never  was  pos- 
sessed of  the  premises  described  in  the  complaint,  or  any  part 
thereof. 

S  3823.  Denial  of  nuiaance. 

Form  No.  918. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  defendant's  premises  have  not  been  used  as  a 
slaughter-house,  either  as  alleged  or  otherwise.  Or:  That  de- 
fendant did  not  erect  said  [dam],  as  alleged,  or  otherwise,  or 
at  all. 

§  8824.  Diversion  of  water.  In  an  action  to  recover  dam- 
ages for  the  diversion  of  water  of  a  stream  from  plaintiffs'  mills, 
an  averment  as  to  the  precise  quantity  of  water  required  for  the 
use  of  the  mills,  and  to  which  plaintiffs  claim  to  be  entitled,  is 
an  immaterial  averment;  and  a  recovery  of  damages  would  not 
establish  plaintiffs'  right  to  the  exact  quantity  of  water  claimed, 
so  as  to  be  res  adjudicala  in  a  subsequent  suit.^ 

1  McDonald  v.  Bear  River  ft  Auburn  W.  &  M.  Co.,  15  Oal.  145; 
see  f  2S88»  ante-  In  «n  action  to  maintain  a  riparian  right  to  water, 
a  defense  of  a  prescriptive  right  of  diversion  is  sufficiently  pleaded 
by  setting  up  the  section  of  the  Code  of  Civil  Procedure  under 
which  the  right  was  acquired.  Water  Oo.  v.  Bichardson,  72  Cal. 
698;  and  see  Montgogmevy  v.  Locke,  id.  75. 


' 
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f  3825.  IrreleTant  aUegations.  In  an  action  to  abate  a  nui- 
sance caused  by  running  a  ditch  for  the  conveyance  of  water 
across  the  land  of  the  plaintiff,  the  defendant  set  up,  in  answer, 
that  it  was  mineral  land  belonging  to  the  United  States,  and 
that  the  ditch  was  for  mining  purposes.  Such  allegations  are 
irrelevant,  and  constitute  no  defense.^ 

S  3826.  Iwues  raised.  If  the  plaintiff  sues  to  recover  dam- 
ages for  flowing  sand  and  sediment  upon  land  averred  in  the 
complaint  to  be  his^  and  the  answer  denies  that  plaintiff  owns 
the  land,  and  that  defendant  wrongfully  flowed  the  sand  and 
sediment  upon  the  land,  without  denying  that  he  caused  the 
same  to  flow  upon  the  land,  it  does  not  admit  that  defendant 
caused  such  material  to  flow  upon  the  plaintiff's  land.*  In 
such  case,  the  plaintiff's  ownership  of  the  land  is  put  in  issue.*^ 

S  8827.  Obstructing  a  public  highway.  In  the  case  of  a 
commissioner  suing  the  owner  of  the  land  for  obstructing  a  pub- 
lic highway,  it  is  the  undoubted  right  of  the  defendant  to 
question  the  legal  existence  of  the  highway.  Such  a  right, 
however,  can  not  be  asserted  by  him  in  any  case  in  a  Justice's 
Court.  When  called  upon  to  plead,  if  he  only  intends  to  deny 
the  fact  that  he  placed  the  obstruction  in  the  road,  he  may  rely 
upon  a  general  denial  of  the  complaint.  If  he  wishes  to  justify 
upon  the  ground  that  he  had  the  right  to  put  the  fence  across 
it  as  owner  of  the  land,  he  must  allege  that  he  is  such  owner; 
and  this  is  sufficient  to  raise  a  question  of  title  in  a  Justice's 
Court,  for  such  an  answer  can  mean  nothing  unless  the  defend- 
ant intends  to  question  the  public  right  of  way  over  his  land.* 

S  8828.  Want  of  carSb  The  want  of  reasonable  care  on  the 
part  of  another,  who  is  injured  by  the  breaking,  can  not  be  set 
up  in  defense  to  an  action  for  damages  for  the  injuries  thus 
suffered  in  the  breaking  of  defendant's  dam.^ 

8  Welmer  v.  Lowery,  11  Cal.  104. 

8  Wood  V.  Richardson,  35  Gal.  149. 

4  Id. 

8  Little  V.  Denn,  84  N.  T.  452. 

s  Fraler  v.  Sears  Union  Water  Oo.,  12  Oal.  66&;  78  Aul  Dec  Ml 


CHAPTEB  m. 

PABTITION. 

i  8828.  Pendency  of  action  to  dieeolve  partnerabip. 

Form  No.  gig. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  premises  of  which  the  plaintiff  seeks  partition  were 
purchased  by  the  plaintiff  and  defendant  as  partners^  with  part- 
neiBhip  funds,  and  for  partnership  purposes  in  carrying  on  and 
conducting  the  business  of  [hardware  merchants]  as  such  part- 
ners, and  the  same  is  still  so  used  for  said  purpose.  And  that 
prior  to  the  commencement  of  this  action,  to-wit,  on  the 
day  of  ,  18 . . ,  this  defendant  com- 
menced an  action  in  the court,  against  the  plain- 
tiff, for  a  dissolution  of  said  partnership  and  an  accounting,  and 
which  said  action  and  accounting  involve  the  real  property  de- 
scribed in  the  complaint,  and  which  said  action  is  still  pending 
and  undetermined.^ 

%  8880.  Answer,  what  to  contain.  The  defendants,  who 
have  been  personally  served  with  the  summons  and  a  copy  of 
the  complaint,  or  who  have  appeared  without  such  service,  must 
set  forth  in  their  answer,  fully  and  particularly,  the  nature 
and  extent  of  their  interest  in  the  property;  and  if  such  defend- 
ants claim  a  lien  upon  the  property,  by  mortgage,  judgment, 
or  otherwise,  they  shall  state  the  original  amount  and  date  of 
the  same,  and  the  amount  remaining  due  thereon,  and  whether 
the  amount  has  been  secured  in  any  other  way  or  not;  and  if 
secured,  the  extent  and  nature  of  the  security,  or  they  shall  be 
deemed  to  have  waived  their  right  to  such  lien.*  , 

i  8881.  Disclaimer.  In  an  action  of  partition  a  defendant 
can  not  claim  that  the  action  be  dismissed  as  to  him,  on  the 
ground  that  his  answer  disclaims  any  interest  in  the  land  un- 
less he  has  made  the  disclaimer  in  absolute  and  unconditional 

1  For  a  fuller  form,  see  Danvera  v.  Dorrlty,  14  Abb.  Pr.  206. 

2  Cal.  Code  Civ.  Pro.,  %  768. 
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terms.*  A  defendant  in  partition  is  not  entitled  to  have  the 
action  dismissed  by  reason  of  the  force  and  effect  of  any  defense 
which  he  may  set  up  in  his  answer.* 

S  8882.  Infant.  Guardians  ad  litem,  appointed  to  represent 
an  infant  in  a  case  of  partition,  have  power  to  defend  for  the 
infant  solely  against  the  claim  set  up  for  partition  of  the  com- 
mon estate.*^  The  proceeding  for  partition  is  a  special  pro- 
ceeding, and  the  statute  prescribes  its  course  and  effect;  and 
though  after  jurisdiction  has  attached,  errors  in  the  course  of 
the  cause  can  not  be  collaterally  shown  to  impeach  a  judgment, 
yet,  so  far  at  least  as  the  rights  of  infants  are  involved,  the 
court  has  no  jurisdiction  except  over  the  matter  of  partition.^ 


CHAPTER  IV. 

QUIETING  TITLE. 

5  8888.  Answer  containing  special  denial,  plea  of  Statute  of 
Iiimitationa,  and  cross-complaint  for  quieting  titles 

Form  No.  920. 

[Title.] 
The  defendant  answers  to  the  complaint: 
First.     For  a  first  defense  [deny  specially  each  allegation]. 
Second.    And  for  a  further  and  separate  answer  and  defense: 

I.  The  defendant  alleges  that  the  said  plaintiffs  claim  that 
they  are  owners  of  said  lots  of  land  and  premises  in  complaint 
and  hereinafter  described^  and  claim  title  thereto  as  heirs  and 
devisees  of  deceased. 

II.  That  said  R.  P.,  in  his  lifetime^  to-wit,  in  the  month  of 

y  18.  .^  conveyed,  by  a  good  and  sufficient  deed, 

to  defendant's  predecessors  or  grantors,  in  fee,  the  lots  or  tracts 
of  land  hereinafter  described,  and  that  after  the  making  and 
delivery  of  said  deed,  said  B.  P.  never  had,  nor  have  the  plain- 
ts or  any  of  them  since  had,  nor  have  they  now,  either  as 

8De  Uprey  v.  De  Upr^.  27  Cal.  331;  87  Am.  Dec.  8L 
4  Id. 

6  Waterman  v.  Lawrence,  19  Cal.  210;  79  Am.  Dec.  212. 

0  Id.  Cross-complaints—  A  so-called  cross-complaint  in  an  action  for 
partition  which  is  only  a  repetition  of  the  answer  which  alleges 
exclusive  ownership  and  exclusive  possession  by  the  defendant 
requires  no  answer  from  the  plaintiff.  Banning  v.  Banning,  80 
Oal.  271. 
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heirs  or  devisees  of  said  R.  P.  or  otherwise,  any  right,  title,  or 
interest  in  or  to  the  said  lands,  or  any  part  thereof. 

III.  That  the  said  deeds  so  duly  executed  hy  said  R.  P., 
whereby  the  title  of  said  R.  P.  to  said  lots  of  land  was  vested  in 
this  defendant's  predecessors  or  grantors  aforesaid,  were  never 
recorded  or  filed  for  record,  and  were  destroyed  by  fire  on  or 
about  the day  of ,  18. . . 

Third.    And  for  a  further  and  separate  answer  and  defense: 

The  defendant  alleges  that  he  has  been  in  the  quiet  and 
peaceable  possession  of  the  pieces  or  lots  of  land  hereinafter 
described,  holding  and  claiming  the  same  adversely  to  the  said 
plaintiffs,  and  adversely  to  all  other  persons,  for  more  than  five 
years  before  the  commencement  of  this  suit;  and  that  neither 
the  plaintiffs  nor  any  of  them,  or  either  of  their  ancestors  or 
ancestor,  predecessors  or  grantors,  was  or  were  seised  or  pos- 
sessed of  the  said  lots  of  land,  or  either  of  them,  or  any  portion 
of  the  same,  within  five  years  before  the  commencement  of  this 
action. 

Fourth.  And  for  the  cross-complaint,  the  defendant  alleges: 

I.  That  he  is  now,  and  was  at  the  commencement  of  this  suit, 
and  for  more  than  five  years  before  that  time,  and  from  thence 
up  to  that  time  had  been,  in  the  quiet  and  peaceable  possession 
and  occupancy  of  all  those  certain  lots  or  pieces  of  land  situate, 

lying,  and  being  in  the  city  and  county  of ,  being 

the  same  lots  in  the  complaint  described,  and  bounded  and 
described  as  follows,  to-wit  [give  description  of  land]. 

II.  That  the  said  plaintiffs  have  not,  nor  have  either  or  any 
of  them,  any  right,  title,  interest,  or  right  of  possession  in  or 
to  the  said  described  premises,  or  any  part  thereof;  that  the 
said  plaintiffs  claim  to  have  some  right,  title,  interest,  or  right 
of  possession  in  or  to  the  said  above-described  pieces  and  lots 
of  land  adverse  to  defendant,  and  claim  that  they  are  owners 
thereof,  and  claim  title  thereto,  as  heirs  and  devisees  of  R.  P., 
deceased,  as  hereinbefore,  to-wit,  in  the  second  averment  of 
the  answer  herein,  is  set  out. 

m.  That  said  R.  P.  duly  conveyed  to  defendant's  predeces- 
sors or  grantors,  in  fee,  the  lots  or  tracts  of  land  hereinbefore 
described,  as  in  the  second  averment  of  said  answer  set  out, 
and  defendant  alleges  that  the  said  claim  of  the  said  plaintiffs 
to  said  lots  of  land,  whatever  it  may  be,  is  against  the  rights  of 
this  defendant,  and  is  without  foundation,  and  is  a  cloud  upon 
defendant's  title  to  said  land  and  premises. 
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Wherefore  defendant  prays  that  the  said  plaintiffs,  and  every 
one  of  them,  be  adjudged  to  produce  and  bring  forward  any 
and  all  claims  which  they  or  either  of  them  have  or  make  upon 
the  above-described  lots,  or  any  part  thereof;  and  that  the  same 
may,  by  the  decree  of  this  court,  be  declared  invalid,  and  of  no 
effect,  and  that  the  said  plaintiffs  be  perpetually  restrained  and 
enjoined  from  setting  up  or  making  any  claim  to  or  upon  the 
said  premises;  and  that  all  such  claims  be  quieted;  and  that 
this  defendant  be  declared  and  adjudged  the  owner  and  of 
right  in  the  possession  of  the  said  premises,  and  every  part 
thereof,  against  any  claim  of  the  said  plaintiffs,  or  any  of  them; 
and  that  plaintiffs  be  adjudged  to  execute  to  this  defendant  a 
deed  for  said  lots  hereinbefore  described,  and  in  default  so  to 
do  that  a  commissioner  be  appointed  by  this  honorable  court 
for  that  purpose;  and  for  such  other  or  further  order,  decree,  or 
judgment  as  may  be  just  and  equitable  to  defendant. 

S  8884.  Equal  equitiee.  Where,  in  an  action  to  quiet  title 
to  land,  both  parties  show  an  equal  equity,  but  one  has  also 
the  legal  title,  he  who  has  the  legal  title  must  prevail.^ 

§  3885.  insuMcient  defense.  Where  the  defendant,  in  an 
action  to  quiet  title  to  a  mining  claim  on  the  public  lands,  set 
up  in  a  supplemental  answer  both  abandonment  and  forfeiture 
by  the  plaintiffs  of  their  asserted  title  and  possession  to  said 
claim  after  suit  commenced,  but  failed  to  set  up  any  subse- 
quently-acquired rights  therein  by  defendants,  it  was  held  that 
said  matters  were  unavailing  to  defendant  as  defenses  to  the 
action.* 

§  3886.  Parties.  The  plaintiff  filed  her  bill  to  remove  a 
cloud  upon  her  title  to  land,  created  by  her  husband's  deed  to 
one  of  the  defendants,  and  she  joined  in  the  bill  three  other 
defendants,  one  of  whom  had  bought  a  portion  of  the  land  from 
the  plaintiff  and  her  husband,  and  two  of  whom  held  a  mort- 
gage upon  the  property  executed  by  them;  it  was  held  that  the 
latter  were  unnecessary  parties,  as  the  grantee  in  the  deed  and 
those  claiming  under  him  were  the  only  parties  necessary  to  the 
complete  adjudication  of  the  case.' 

1  Maina  v.  EUiott,  51  Oal.  8. 

2  PraluB  y.  Pacific  6.  &  S.  M.  Go.,  35  Gal.  Sa 
8  Peralta  v.  Simon,  5  Oal.  318. 
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5  3887.  FosMsaion.  If  the  answer  in  an  action  to  quiet  title 
admits  plaintiff's  ownership  in  fee  simple  and  possession^  the 
rightfulness  of  the  possession  follows  the  admission,  and  even 
if  plaintiff  went  into  possession  by  leave  of  defendant's  tenant^ 
he  is  not  estopped  from  denying  defendant's  title.^  If  a  com* 
plaint  to  quiet  title  avers  plaintiff's  possession^  and  the  answer 
admits  the  averment,  this  admission  is  not  avoided  by  a  special 
averment  that  plaintiff  obtained  possession  by  collusion  with  de- 
fendant's tenant.*^  In  an  action  to  determine  an  adverse  claim, 
the  objection  that  the  plaintiff  had  not,  at  the  commencement 
of  the  action,  actual  possession  of  the  premises,  must  be  dis- 
tinctly taken  by  the  answer,  and  before  going  to  trial  on  the 
merits,  or  it  will  be  waived.* 

4  Reed  v.  Oalderwood,  32  Gal.  100. 
Bid. 

6  Jones  V.  Collins,  16  Wis.  504.  Special  answer-— The  defendant 
in  an  answer  to  quiet  title  may  specially  plead  that  the  plaintiff 
has  only  a  Uen,  or  any  interest  less  than  he  claims,  and  that  the 
defendant  has  an  equitable  title  or  any  interest  in  the  land,  either 
paramount  or  subordinate  to  that  of  the  plaintiff,  and  the  decree 
of  court  should  declare  the  rights  of  the  parties  in  the  property 
accordingly.  Pennie  v.  Hildreth,  81  Gal.  127.  General  denial-— 
A  general  denial  in  an  answer  to  an  unverified  complaint  by  an 
administrator  in  an  action  to  quiet  title  puts  in  issue  the  plaintiff's 
title  and  position  as  administrator,  and  a  demurrer  to  such  answer 
can  not  properly  be  sustained.  Id.  Another  action  pending.— An 
allegation  in  the  answer  that  another  action  is  pending  between 
the  parties  for  dissolution  of  a  copartnership  and  settlement  of 
accounts  is  immaterial,  and  can  not  bar  the  right  of  the  plaintiff 
to  have  his  title  or  interest  in  the  property  in  controversy  deter- 
mined in  an  action  to  quiet  title.  Id.  Burden  of  proof-— In  an 
action  to  quiet  title,  the  burden  rests  upon  the  plaintiff  to  show 
title  in  himself,  and  if  he  fails  to  make  out  a  case,  he  Is  not  en- 
titled to  recover.  Winter  v.  McMillan,  87  CaL  256;  22  Am.  St.  Rep. 
243.  Cross-complaint.— A  cross-complaint  is  proper  In  such  action, 
when  it  seeks  to  enforce  an  equitable  title  against  the  plaintiff  as 
the  holder  of  the  legal  title.  Id.  In  an  action  under  the  statute 
of  North  Dakota  (Gomp.  Laws,  §  5440),  to  determine  adverse 
"  estates  and  interests  *'  in  real  estate,  the  defendant  may  by  answer, 
in  addition  to  a  denial  of  the  plaintiCTs  title,  allege  facts  which 
show  title  in  himself,  and  ask  that  such  title  be  quieted  and  con- 
firmed by  the  court.  Such  new  matter,  when  properly  pleaded, 
constitutes  a  counterclaim,  within  the  meaning  of  subdivision  1, 
section  4015,  Gompiled  Laws,  and  constitutes  a  cause  of  action  in 
favor  of  the  defendant,  and  against  the  plaintiff,  which  Is  "con- 
nected with  the  subject  of  the  action."     Power  v.  Bowdle,  3  N. 
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i  8888.  DiBclaimer. 

Form  No.  921, 

[Title.] 
The  defendant  answers  to  the  complaint: 
Th&i  he  disclaims  all  right,  title,  and  claim  to  any  estate  of 
inheritance  or  of  freehold  in  the  premises  described. 


CHAPTER  V. 

WASTB. 


%  8880.  Denial  of  waste. 

Form  No.  922. 

[Title.] 
The  defendant  answers  to  the  complaint^  and  alleges: 

I.  That  defendant  is  not  guilty  of  the  waste  and  destraction 
aforesaid^  in  manner  and  form  as  the  said  plaintiff  hath  in  his 
said  complaint  alleged,  or  in  any  manner,  or  at  all. 

II.  That  defendant  does  not  hold  the  said  premises  under 
and  as  tenant  to  the  said  plaintiff,  in  manner  and  form  as  the 
plaintiff  in  his  complaint  hath  alleged,  or  at  all. 

III.  That  the  said   did  not  demise  the  said 

premises  to  the  said ,  in  manner  and  form  as  the 

said  plaintiff  hath  in  his  said  complaint  alleged,  or  in  any  man- 
ner, or  at  all. 

Under  a  lease  containing  a  clause  for  the  purchase  of  the 
demised  premises  within  a  specified  time,  the  Statute  of  Limi- 
tations does  not  commence  to  run  against  an  action  for  waste 
until  the  privilege  is  extinguished  by  lapse  of  time.*  In  such 
action  for  waste  committed  by  such  tenant,  it  is  no  bar  to  plead 
that  the  landlord  had  brought  an  action  for  the  purchase  price 
stipulated  in  the  lease,  which  action  was  dismissed  because  the 
plaintiff  therein  failed  to  show  a  compliance  with  the  contract 
on  his  part,  by  a  tender  of  the  deed  at  the  proper  time,  the 
remedies  not  being  concurrent.^ 

Dak.  107.  To  such  counterclaim,  if  not  demurred  to,  the  plaintiff 
must  respond  by  a  reply,  and,  if  none  is  served,  the  defendant  may 
move  for  judgment    Id. 

1  Powell  y.  Railroad  Go.,  16  Oreg.  38. 

aid. 
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CHAPTER  I. 

CBEDITOB^S  ACTION. 


i  8840.  Spedilc  denials. 

Form  No.  923, 

[Title.] 
The  defendant  answers  to  the  complaint^  and  alleges: 

I.  That  there  is  no  record  remaining  in  said  court  of  such  re- 
covery as  the  plaintiff  has  alleged. 

II.  That  the  said  A.  B.  has  goods  and  chattels^  lands,  and 
tenements,  liable  to  execution  for  the  satisfaction  of  money  due 
on  the  said  judgment. 

III.  That  the  said  A.  B.  has  no  goods  or  chattels  or  effects 
of  the  said  plaintiff  in  his  hands. 

S  8841.  Denial  of  aeeignment.  An  allegation  in  the  com- 
plaint that  the  assignment  was  made  with  the  intent  to  hinder, 
delay,  and  defraud  creditors  is  sufficiently  put  in  issue  by  a 
denial  that  the  assignment  was  made  with  intent  to  hinder  and 
defraud  creditors.^ 

i  8848.  Denial  that  conveyance  was  fraudulent. 

Form  No,  924. 

That  upon  the  making  of  the  alleged  assignment  [or  mort- 
gage] there  was  an  actual  and  continued  change  of  the  posses- 
sion of  the  assigned  [or  mortgaged]  property,  from  the  said 
[debtor]  to  the  [transferees],  who  immediately  after  the  exe- 
cution of  the  assignment  [or  mortgage],  took  actual  and  ex- 
clusive possession  of  the  property;  and  that  it  has  at  all  times 
since  the  assignment  [or  mortgage]  remained  in  their  exclusive 
protection  and  control.^ 

1  Read  v.  Worthlngton,  9  Boew.  617. 

3  See  OhurchiU  v.  Bennett,  8  How.  Pr.  SOO. 
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S  8843.  Denial  of  possession  of  assets. 

Form  No.  925. 

That  he  had  not^  at  the  commencement  of  this  action,  nor  has 
he  had  at  any  time  since^  property  of  the  defendant  [debtor] 
in  his  possession  or  under  his  control,  as  alleged,  or  at  all,  or  in 
any  manner. 

I  8844.  Denial  of  execution. 

Form  No,  g26. 

That  no  execution  upon  the  said  judgment  was  ever  returned 
unsatisfied  in  whole  or  in  part  [or  was  ever  issued  to  the  said 
]  before  this  action. 

%  8845.  Denial  of  Judgment. 

Form  No.  927. 

That  there  is  no  record  of  the  said  judgment' 

%  3846.  Defendant  has  assets. 

Form  No.  928. 

That  the  defendant  [judgment  debtor]  has,  and  at  the  com- 
mencement of  this  action  had,  real  property  [or  personal  prop- 
erty, or  both]  in  the  county  of  ,  in  this  state, 

liable  to  execution,  and  sufficient  in  value  to  satisfy  said  judg- 
ment, to-wit  [designating  what]. 

%  3847.  Belief  by  motion.  A  complaint  in  an  action  to  set 
aside  a  judgment,  which  contains  no  averment  showing  that 
relief  could  not  have  been  obtained  on  motion,  may  be  demur- 
rable, but  if  defendant  fails  to  demur,  and  answers  on  the 
merits,  and  the  facts  supplying  the  defect  appear  in  the  record, 
the  objection  is  waived.* 

%  3848.  Bona  fide  purchaser. 

Form  No.  929. 

[Title.] 
The  defendant  answers  to  the  complaint,  and  alleges: 
I.  That  the  plaintiff  ought  not  to  have  his  action  aforesaid; 

because  he  avers  that  the  said  defendant  did,  on  the 

day  of ,  18 . . ,  buy  of  the  said the 

said  lands  and  tenements  bona  fide,  for  the  consideration  of 

dollars,  he,  the  said ,  being  then 

seised  in  fee,  and  in  possession  thereof  [here  state  how  and 

8  Chit  Forms,  108. 

4  Bibend  v.  Kreutz,  20  OaL  100. 
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when  paid,  aad  if  notes  were  given,  aver  the  giving  of  them], 
and  without  any  fraud  or  intent  to  hinder  or  delay  or  defraud 

the  said    ,  or  the  other  creditors  of  the  said 

,  and  without  any  knowledge,  information,  or  be- 
lief, at  that  time  or  previous  thereto,  that  the  said 

sold  the  said  premises  with  the  intent  charged  in  the  said 

complaint. 

• 

5  8849.  Conditional  sale.  Where,  on  sale  of  personal  prop- 
erty, the  right  to  receive  payment  before  delivery  is  waived  by 
the  seller,  and  inunediate  possession  is  given  to  the  purchaser, 
and  yet,  by  express  agreement,  the  title  is  to  remain  in  the 
seller  until  the  payment  of  the  price  upon  a  fixed  day,  such 
payment  is  strictly  a  condition  precedent,  and,  until  perform- 
ance, the  right  of  property  is  not  vested  in  the  purchaser.^  A 
second  vendee  is  not  entitled  to  stand  in  any  better* situation 
than  his  vendor,  in  regard  to  the  title  of  personal  property, 
other  than  negotiable  instruments,  and  whatever  comes  under 
the  general  naming  of  currency.  Whether  a  further  exception 
to  the  rule  exists  in  favor  of  bona  fide  purchases  from  the  pur- 
chaser at  a  conditional  sale  is  not  decided.^ 

i  8850.  EBs«ntial  aT6(rm«nta  —  denial  of  notice.  The  strict 
rule  applied  in  chancery  required  that  a  party  claiming  as  a 
bona  fide  purchaser,  without  notice,  must  deny  notice  positively, 
and  not  evasively  though  it  were  not  charged  in  the  bill  and 
every  fact  from  which  notice  might  be  inferred.''  Thus  where 
a  party  desires  in  his  plea  or  answer  to  claim  that  he  was  a 
bona  fide  purchaser  for  a  valuable  consideration,  he  should  state 
the  deed  of  purchase,  with  the  date,  parties,  and  contents, 
briefly;  that  the  vendor  was  seised  in  fee,  and  in  possession; 
the  consideration,  with  the  distinct  averment  that  it  was  bona 
fide  and  truly  paid,  independently  of  the  recital  in  the  deed;  and 
how  the  grantor  acquired  title.    Notice  should  be  denied  pre- 

6  Putnam  v.  Lamphier,  86  Cal.  161. 

•  Id.;  see  Johnaon  v.  KIrby,  6&  Gal.  482,  488. 

7  Frost  Y.  Beekman,  1  Johns,  di.  288;  Denning  v.  Smith,  3  Id. 
882;  OaUatian  v.  Cunningham,  8  Cow.  361;  Wyolcoff  v.  Sniffen,  2 
Bdw.  681.  Denial  of  notice  to  agent  Griffith  t.  (Mfflth,  9  Paige 
Gh.  316;  8.  O.,  Hoffm.  Ch.  163.  A  plea  of  bona  fide  purchaser,  for 
value  and  without  notice,  muat  be  as  full  under  the  Gode  as  under 
the  former  system  of  equity  pleading.  The  party  setting  up  the 
plea  has  the  burden  of  proof  on  that  Issue.  Weber  v.  Rothchlld, 
J.%  Oreg.  386. 
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yious  to  and  down  to  the  time  of  paying  the  money^  and  the 
deliveiy  of  the  deed.^  In  a  plea  of  purchase  for  a  valuable  con- 
sideration^  without  notice  of  the  plaintiff's  title,  it  is  necessary 
to  aver  that  the  person  who  conveyed  was  seised,  or  pretended 
to  be  seised,  at  the  time  when  he  executed  the  purchase  deeds.* 
A  plea  denying  notice  ^^  of  the  facts  and  circumstances  charged  " 
was  evasive  and  insufficient,  but  was  cured  by  a  subsequent 
averment  that  the  defendant  was  without  notice  ^*  of  the  mat- 
ters alleged,  or  any  of  them.'^^^  The  defendant  must  aver  and 
prove,  not  only  that  he  had  no  notice  before  his  purchase,  but 
that  he  had  actually  paid  the  purchase  money  before  such 
notice.^^  And  it  was  also  essential  to  state  to  whom  the  con- 
sideration was  paid  on  the  purchase.^  And  it  should  be 
averred  that  the  defendant's  grantor  was  in  the  actual  poflses- 
sion,  or  at  least  that  the  one  under  whom  his  grantor  AlAimpa 
was  so.**' 


CHAPTER  n. 

DISSOLUTION  OF  PARTNEBSHIP. 

i  8851.  ThBt  the  term  is  not  expired. 

Form  No.  930. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  partnership  between  him  and  the  plaintiff,  set  forUi 
in  the  complaint,  was  not  upon  the  terms  and  according  to  the 
stipulations,  agreements,  or  covenants  alleged  by  plaintiff  in 
his  said  complaint;  but,  on  the  contrary,  that  said  partnership 
was  formed,  and  entered  into,  and  carried  on,  under  and  in 
pursuance  of  a  written  agreement  and  articles  of  copartner- 
ship  between  him  and  said  plaintiff,  a  copy  of  which  is  hereto 
annexed,  and  forms  a  part  of  this  answer,  showing  that  die 
time  for  the  continuance  of  said  copartnership  is  not  yet  ex- 
pired, which  agreement  has  never  been  altered  or  varied  in 

writing  or  by  parol;  and  that  the  copartnership  formed  and 

• 

8  Boone  v.  Cliiles,  10  Pet.  193. 

0  Story  V.  Ld.  Windsor,  2  Atk.  630;  Flagg  v.  Mann,  2  Snnm. 
557;  and  see  Weber  v.  Bothchild,  15  Oreg.  885. 

10  Tompkins  v.  Anthon,  4  Sandf .  Oh.  07. 

11  Jewett  V.  Palmer,  7  Johns.  Oh.  65;  11  Am.  Dec  40L 

12  Tompkins  v.  Ward,  4  Sandf.  Oh.  594. 
M  Tompkins  v.  Anthon,  4  Sandf.  Ch.  97. 
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'Carried  on  in  pursuance  thereof  is  the  same  set  forth  and  alleged 
in  said  complaint.^ 

§  8852.  Construction  of  articles.  In  an  action  between 
partners  for  an  accounting,  the  complaint  alleged,  and  the 
articles  of  agreement  which  were  set  forth  in  the  complaint 
stated,  that  the  plaintiff  contributed  two  thousand  two  hun- 
dred and  fifty  dollars  to  the  capital  of  the  firm,  which  sum, 
the  complaint  alleged,  the  defendant  had  converted  to  his  own 
use.  The  answer  denied  that  the  two  thousand  two  hundred 
and  fifty  dollars  was  contributed  as  capital;  and  averred  that 
it  was  to  be  paid  by  the  plaintiff  for  an  equal  interest  in  the 
business;  that  the  money  was  paid  on  that  basis;  and  that  both 
parties  have  acted  upon  the  understanding  that  such  was  the 
meaning  of  the  articles:  it  was  held  sufficient  to  present  the 
issue,  whether  the  articles  were  by  mistake  so  drawn  as  not  to 
express  the  actual  agreement  of  both  parties.^ 

§  8858.  Overdrawing  done  by  plaintlll's  assent. 

Form  No.  931. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  he  denies  each  and  every  allegation  set  forth  in  the 
[third  separate  cause  of  action  in]  said  complaint,  relative  to 
the  alleged  misconduct  of  defendant,  and  his  alleged  acts  and 
doings  in  the  management  of  the  said  partnership  business,  ex- 
cept the  allegation  of  his  drawing  out  from  the  funds  of  said 
copartnership  more  than  his  portion  of  the  profits  thereof,  to- 

wit,  the  sum  of dollars,  and  investing  the  saine 

in,  etc.;  and  as  to  such  allegation,  defendant  alleges  and  states 
that  it  was  done  with  the  -full  knowledge  of  said  plaintiff,  and 
with  his  approbation  and  express  assent. 

§  3854.  Judgment,  when  a  bar.  Judgment  for  winding  up 
affairs  of  corporation  is  no  bar  to  a  suit  to  enforce  individual 
responsibility  of  shareholder.*.  Suit  for  injunction  to  restrain 
debtor  from  making  assignment  in  violation  of  agreement  does 
not  preclude  action  upon  debt  itself.* 

1  This  form  is  from  2  Van  Santv.  Eq.  Pr.  579. 

2  iBles  V.  Tucker.  5  Duer,  303. 

3  Dlven  V.  Duncan,  41  Barb.  520. 

4  Paige  V.  Wilson,  8  Bosw.  294. 

\  oi.  II  —  109 


CHAPTEE  III. 

ACTIONS  FOB  DIYOBCE* 

S  8855.  General  denial. 

Form  No.  932, 

[Title.] 
The  defendant  answers  to  the  complaint: 
And  admits  the  marriage  alleged  in  the  complaint,  but  denies 
each  and  every  other  allegation  of  said  complaint. 

%  8856.  Desertion.  A  wif e^  having  reason  to  believe  that  her 
husband  had  been  guilty  of  adultery,  separated  from  him,  and 
instituted  a  suit  for  divorce,  in  which  she  failed.  The  husband 
never  thereafter  sought  to  resume  cohabitation,  nor  did  the 
wife,  and  it  was  not  resumed:  it  was  held  that  these  facts  did 
not  constitute  desertion  by  the  husband.^ 

i  8857.  Denial  of  adultery,  and  cross-oomplaint 

Form  No.  933. 

[Title.] 

The  defendant  answers  to  the  complaint: 

First.    For  a  defense: 

That  he  never  committed  adultery  with  the  person  named  in 
said  complaint,  or  with  any  other  person,  at  any  time  or  place, 
or  at  all. 

Second.  For  a  second  defense,  and  cross-complaint,  the  de- 
fendant alleges: 

[Allege  acts  of  adultery  as  in  form  No.  613.] 

Wherefore  the  defendant  demands  judgment,  etc.  [as  in  that 
form]. 

§  8858.  Inhabitancy.  An  answer  setting  up  plaintiff's  adul- 
tery merely  as  a  defense  need  not  allege  the  inhabitancy  of  the 
parties,  or  either  of  them,  at  the  time  of  the  offense,  as  is  neces- 
sary in  a  complaint.^  But  that  the  offense  was  committed  with- 
out the  defendant's  procurement,  connivance,  privity,  or  con- 
sent, are  essential  in  such  an  answer.' 

1  Fitzgerald  v.  Fitzgerald,  L.  R.,  1  P.  &  D.  694. 

2  Lesseuer  v.  Lesseuer,  31  Barb.  330. 

s  Morrell  v.  Morrell,  3  Barb.  236;  AnonymouB,  17  Abb.  Pr.  4& 
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§  3850.  loBaiilty  of  plaintiff.  In  an  action  for  a  decree  of 
the  nullity  of  the  marriage,  the  defendant  can  not  have  leave  to 
allege,  by  way  of  amendment,  that  plaintiff  was  insane  at  the 
commencement  of  the  action,  for  this  is  not  an  issuable  fact> 

S  3860.  Iiimltation.  In  an  action  for  a  divorce,  the  physical 
incapacity  of  the  plaintiff  to  enter  into  the  marriage  relation  is 
not,  after  two  years  from  the  date  of  the  marriage,  a  defense.* 
This  objection  can  only  be  taken  by  answer,  and  is  applicable  to 
actions  for  divorce.®  So  where  a  complaint  averred  acts  of  cru- 
elty committed  more  than  ten  vears  before,  and  the  defense 
was  not  interposed  in  the  answer,  evidence  of  such  cruelty  was 
admissible.^ 

S  3861.  Marriage  must  be  denied.  If  the  complaint  in  an 
action  to  obtain  a  divorce  avers  the  marriage  of  the  plaintiff  and 
defendant,  and  the  answer  does  not  deny  the  averment,  it  is 
an  admission  of  the  fact  for  the  purpose  of  the  trial,  and  the 
marriage  need  not  be  proved.® 

§  3862.  Becrixnlnation.  Adultery  committed  by  the  plain- 
tiff is  a  perfect  defense  to  an  action  for  an  absolute  divorce, 
and  is  also  a  ground  for  affirmative  relief  in  the  same  action.® 
The  doctrine  of  recrimination,  or  compensatio  criminum,  ap- 
plicable in  suits  for  divorce,  and  the  several  offenses  which  by 
the  statute  constitute  grounds  of  divorce,  are  pleadable  in  bar 
to  such  suits,  the  one  to  the  other,  within  the  principle  of  the 
doctrine.*^  To  be  an  absolute  bar,  the  conduct  of  the  plain- 
tiff must  be  such  as  to  constitute  a  proper  basis  for  judicial 
decree  against  her,  had  suit  been  instituted  by  the  defendant.^^ 
In  a  husband^s  suit  for  divorce  for  the  wife's  adultery,  hia 

4  Appleton  V.  Warner,  51  Barb.  270. 

c-Grlffln  V.  Griffin,  28  How.  Pr.  183. 

«  Blhin  V.  Blhln,  17  Abb.  Pr.  19. 

TId. 

a  Fox  v.  Fox,  25  Oal.  587.  Insufficient  averment  of  coverture. 
See  Kelly  v.  Murphy,  70  Cal.  560. 

»  Anon.,  17  Abb.  Pr.  48;  B.  v.  B.,  N.  Y.  Leg.  Obs.  860. 

looonant  v.  Oonant,  10  Oal.  249;  70  Am.  Dec.  717;  Leeaeuer  ▼• 
Lesseuer,  31  Barb.  380. 

nConant  v.  Conant,  10  Oal.  249;  70  Am.  Dec.  717;  Oal.  OlTll 
Oode,  §S  122,  128. 
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adultery  can  not  be  set  up  under  the  Code  of  New  York  as  a 
counterclaim,  and  if  proved,  will  not  entitle  her  to  a  divorce.^* 

S  3868.  Besidence.  In  an  application  by  the  wife  for  a  di- 
vorce, on  the  ground  of  the  willful  neglect  of  her  husband,  and 
his  failure  to  provide  her  with  the  necessaries  of  life  for  the 
period  of  three  years,  the  residence  of  the  husband  with  the 
wife  within  the  three  years  is  no  answer  to  the  application, 
where  it  appears  that  they  were  not  living  together  at  the  com- 
mencement of  the  suit.^* 

S  3884.  Condonation. 

Farm  No.  934. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  after  the  time  mentioned  in  the  complaint,  and  be- 
fore this  action,  the  plaintiff,  being  informed  as  to  the  matters 
therein  alleged,  freely  condoned  said  alleged  adultery,  and  for- 
gave the  defendant  thereof  [and  freely  cohabited  with  him]. 

II.  That  ever  since  such  condonation  the  defendant  has  been 
a  faithful  husband  to  the  plaintiff,  and  has  constantly  treated 
her  with  conjugal  kindness. 

§  8865.  MtiBt  be  specially  pleaded.  Condonation  must  be 
specially  pleaded.^*  This  defense  may  be  joined  with  a  denial 
of  the  adultery  charged,  and  also  with  a  defense  charging  the 
plaintiff  with  adultery  as  a  bar.^* 

§  8865a.  Cross-complaint.  It  is  the  practice  in  California 
for  the  trial  courts  to  entertain  cross-complaints  in  actions  for 
divorce  or  annulment  of  marriage.^*  There  may  be  a  cross- 
complaint  in  an  action  for  a  divorce,  upon  which  affirmative 
relief  may  be  granted  to  the  defendant  upon  a  cause  for  divorce 

12  R.  F.  H.  V.  S.  H.,  40  Barb.  0;  see,  howerer.  Anon.,  17  Abb.  Pr. 
48;  Campbrfl  v.  Campbell,  12  Hun,  636;  Bleck  v.  Bleck,  27  Hun,  29a 
18  Washburn  v.  Washburn,  9  Cal.  475. 

14  Smith  V.  Smith,  4  Paige  Oh.  432;  Morrell  v.  Morrell,  3  Barb. 
236.  In  a  divorce  suit  in  Oregon,  the  defendant  may  take  advan- 
tage of  the  defense  of  condonation  without  pleading  it  Hill  v.  HiU» 
24  Oreg.  416;  and  see,  also.  North  v.  North,  5  Mass.  32D. 

15  Smith  V.  Smith,  4  Paige  Ch.  432;  27  Am.  Dec.  75;  Wood  v. 
Wood,  2  Paige  Ch.  108;  Hopper  v.  Hopper,  11  id.  46. 

16  Wadsworth  v.  Wadsworth,  81  Oal.  182;  15  Am.  St  Rep.  3a 
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from  the  plaintiff. ^^  And  when  such  cross-complaint  is  filed 
and  is  complete  and  distinct  in  all  its  parts^  entitling  the  d^ 
fendant  to  affirmative  relief,  the  action  can  not  be  dismissed  by 
the  plaintiff  without  the  consent  of  the  defendant.*® 


CHAPTEB  IV. 

FOE  FKAUD. 

{  8866.  Denial  of  fraud. 

Form  No.  93$, 

[Title.] 
The  defendant  answers  to  the  complaint,  and  denies: 
That  he  obtained  the  said  deed  from  the  plaintiff  by  fraud  w 
misrepresentation  [deny  specific  acts  alleged]. 

§  8867.  Denial  of  mi«take. 

Fortn  No.  936. 

[Title.] 
The  defendant  answers  to  the  complaint,  4ind  denies: 
That  there  are  errors  or  mistakes  in  the  stating  of  the  said 
account,  as  alleged,  or  at  all,  but  alleges  that  the  account  stated 
which  is  mentioned  in  the  complaint  is  correct,  true  and  jurt. 

17  Blakely  y.  Blakely,  89  Cal.  324. 

IS  Mott  y.  Mott,  82  Oal.  413.  In  Oregon,  the  defendant  may,  In 
an  answer  in  the  way  of  a  cross-lMU  or  counterclaim,  demand  and 
ol)tain  the  afQrmatlye  relief  of  a  diyorce,  when  shown  to  be  en- 
titled thereto.  Dodd  y.  Dodd,  14  Oreg.  338;  see,  also,  Waltermire 
y.  Waltermire,  110  N.  Y.  183;  Wilson  y.  Wilson,  40*  Iowa,  233.  By 
express  statute  In  Indiana.  Glascock  y.  Glascock,  94  Ind.  103;  se 
in  Missouri,  Fiske  y.  Fiske,  G2  Mo.  337.  In  Georgia,  the  defendant 
may  haye  affirmatiye  relief  upon  his  answer  alone.  Owen  y.  OweB, 
M  Ga.  526;  so  in  Nebraska,  Shafer  y.  Shafer,  10  Neb.  46a 


CHAPTEB  V. 

USUUPATION   OF  OFFICE. 

{  8868.  General  denial. 

Form  No.  937. 

[Title.] 
The  defendant  answers  to  the  complaint  and  denies  generally 
and  specially  each  and  every  allegation  in  the  complaint  con- 
tained.* 

{  8869.  Bight  of  office.  A  plea  to  a  quo  warranto^  that  the 
defendants  have  a  right  to  exercise  the  franchise^  accompanied 
by  a  negation  of  the  allegations  of  the  writ,  is  not  a  plea  of  non 
tisurpavit,  or  a  disclaimer,  but  is  a  valid  plea.^  The  defendant 
in  an  action  to  try  the  right  to  an  oflBce  may  set  forth  in  his 
answer  more  than  one  defense.^ 

§  3870.  Ineligibility  no  defense.  In  a  proceeding  to  con- 
test the  election  of  defendant  as  district  judge,  the  ineligibility 
of  the  candidate  receiving  the  highest  number  of  votes,  the 
defendant  being  next  on  the  list,  is  no  defense;  because  this 
matter,  if  true,  could  not  protect  the  incumbent  from  the  con- 
sequences of  an  unauthorized  possession  of  the  office.*  The 
fact  that  the  candidate  receiving  the  highest  number  of  votes 
at  an  election  by  the  people  is  ineligible  does  not  give  the  office 
to  the  next  highest  on  the  list  * 

§  3871.  Justification.  In  quo  warranto  cases,  if  the  defend- 
ant does  not  disclaim  holding  the  office,  he  must  justify,  and 
his  plea  of  justification  must  show  all  the  facts  necessary  to  es- 
tablish the  lawful  right  of  the  respondent  to  the  office  in  ques- 
tion; and  the  burden  of  maintaining  it  is  on  the  respondent.* 

ilf  the  complaint  be  sworn  to,  the  answer  must  deny  specifically 
each  allegation  controverted.    See,  also,  generally,  §  2903,  ante. 
2  Commonwealth  v.  Cross  Cut  R.  R.  Co.,  63  Penn.  St.  62. 
8  People  V.  Stratton,  28  Cal.  382. 
4  Saunders  v.  Haynes,  13  Cal.  145. 
Bid. 
«  Larke  v.  Crawford,  28  Mich.  88. 


CHAPTER  VI. 

SPECIFIC  PERFORMANCE  OF  CONTRACT. 

§  3872.  DenlalB. 

Form  No.  938. 

[Title.] 
The  defendant  answers  to  the  complaint^  and  alleges: 

I.  That  he  did  not  contract  and  agree  with  the  said  plaintiff, 
in  manner  or  form  as  alleged  in  the  complaint,  or  in  any  manner 
or  form,  or  at  all. 

II.  That  the  said  plaintiff  did  not  pay  to  the  said  defendant 

the  said  sum  of dollars,  in  manner  or  form  as  he 

alleges,  or  at  all. 

III.  That  the  said  plaintiff  did  not  tender  the  said  sum  of 

dollars  to  the  defendant,  at  the  time  alleged,  or 

at  any  time. 

IV.  That  said  plaintiff  did  not  put  said  defendant  into  the 
possession  of  the  said  premises,  at  the  time  stated,  or  at  any 
time,  or  in  any  manner. 

V.  That  the  said  plaintiff  was  not  seised  in  fee  of  the  said 
premises,  and  could  not  make  to  the  said  defendant  a  good  and 
sufficient  title  thereto,  as  by  his  said  contract  he  was  bound  to 
do;  but  on  the  contrary  [state  incumbrances  —  this  answer, 
like  all  answers,  must  be  made  according  to  the  facts  of  each 
particular  case]. 

{  3878.  Denial  of  readiness  to  convey. 

Form  No.  pjp. 

[Title.] 
The  defendant  answers  to  the  complaint: 
That  the  plaintiff  was  not  ready  or  willing  to  convey  the 
premises,  as  alleged,  or  to  convey  them  at  all. 

§  3874.  Performance. 

Form  No.  940. 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  he  duly  performed  said  contract  upon  his  part  in  all 
things. 

II.  [State  facts  showing  performance.] 
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§  8875.  Deziial  of  part  performance.  1 

Form  No.  941, 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  the  said  A.  B.  did  not  take  possession  of  the  said  prem- 
ises, or  do  the  said  acts,  or  make  the  said  improyements  thereon, 
alleged,  nor  has  he  in  any  part  performed  the  alleged  contract. 


§  8876.  A  demand  after  the  plaintiff's  tender. 

Form  No,  942, 

[Title.] 
The  defendant  answers  to  the  complaint: 

I.  That  after  the  making  of  the  tender  alleged,  and  on  the 
day  of ,  18. .,  at ,  the  de- 
fendant requested  the  plaintiff  to  pay  him  said  sum. 

II.  That  the  plaintiff  then  and  evet  since  refused  to  pay  the 
same.^ 

S  8877.  Increased  value.  If  a  client  contracts  with  his  at- 
torney to  convey  to  him  a  portion  of  the  property  in  litigation^ 
in  consideration  of  legal  services,  the  fact  that  the  property 
afterwards  is  largely  enhanced  in  value  is  no  objection  to  a 
decree  for  specific  performance,  even  though  such  enhancement 
is  in  a  material  degree  the  result  of  the  labor  and  money  of  the 
client.* 

f  8878.  Insurance  policy.  If  on  a  bill  in  equity  for  specific 
performance  of  a  contract,  for  a  policy  of  insurance,  the  answer 
admit  that  a  proposal  for  acceptance  was  made  and  accepted, 
but  adds  that  no  contract  was  made,  the  court  will  not  intend 
that  this  denial  includes  any  new  matter  of  fact,  but  will  treat 
it  as  only  containing  the  respondent's  view  of  the  legal  conse- 
quence of  the  facts  admitted.® 

§  8879.  Statute  of  Frauds.  A  general  demurrer  interposed 
as  a  plea  of  the  Statute  of  Frauds  to  a  bill  for  specific  perform- 
ance must  be  overruled  where  the  facts  stated  in  the  bill  are 
not  inconsistent  with  the  signing  of  the  contract,  and  the  bill 

1  For  the '  provisions  of  the  Civil  Code  of  Calif omia  as  to  what 
contracts  may  and  may  not  be  specifically  enforced,  see  Cal.  Civil 
Code,  S§  3384-3395;  see,  also,  generally,  on  this  subject,  %%  2844, 
ant€f  et  seq- 

2  Howard  v.  Throckmorton,  48  Cal.  482. 

^  rnton  ^rut.  Ins.  Co.  v.  Commercial  Mut  M.  Ins.  Co.,  2  Curtis 
C.  C.  524;  S.  C.  8  L.  R.  (N.  S.)  610. 
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expressly  alleges  a  part  performance.*  Where  the  answer  ad- 
mits an  agreement,  the  defendant  must  plead  the  statute,  or 
he  is  taken  to  have  admitted  the  agreement,  which  is  either 
good  under  the  statute,  or  on  some  other  ground  binding  upon 
him.*  And  notwithstanding  his  admission,  the  defendant  is 
entitled  to  the  full  benefit  of  the  statute.*  But  the  answer, 
with  the  admission,  must  be  to  the  original  bill.''  And  the 
answer  must  distinctly  claim  the  benefit  of  the  statute.® 

§  3880.  Harriage.  When  a  married  woman  has,  prior  to  her 
marriage,  entered  into  a  contract  which  is  binding  upon  her,  a 
specific  performance  may  be  decreed,  notwithstanding  her  sub- 
sequent marriage.^ 

§  8881.  Objection  to  deed.  Where,  in  pursuance  of  an 
agreement  to  convey  real  estate,  the  grantee  presents  a  deed 
different  from  that  called  for  in  the  contract,  the  grantor  must 
make  his  objections  at  the  time  it  is  presented,  or  within  a 
reasonable  time  afterwards,  or  when  the  possession  is  demanded. 
He  can  not  be  permitted  to  avail  himself  of  it  for  the  first  time 
as  a  defense  when  sued  for  breach  of  covenant.^^ 

{  8882.  Beconveyance  of  property.  If  the  grantee  of  land 
agree  by  parol  with  the  grantor  that  he  may  keep  the  land  and 
work  it  one  year,  and  at  the  end  of  the  year  make  his  election 
whether  he  will  keep  it  and  pay  the  purchase  money  or  restore 
it  to  the  grantor,  the  grantee  is  in  time  to  avoid  payment  of  the 
purchase  money,  if  on  the  first  day  after  the  end  of  the  year  he 
notifies  the  grantor  of  his  election,  and  tenders  him  or  his 
agent  a  deed  of  the  property.*^ 

4  Field  V.  Hutchinson,  1  Beav.  500;  Child  v.  Godolphin,  1  Dick. 
39. 

6  Oruyston  v.  Banes,  Prec.  Ch.  208;  Symondaon  v.  Tweed,  id.  734. 
The  Statute  of  Frauds  is  waived  by  the  defendant  unless  specially 
pleaded  as  a  defense.  Porter  v.  Wormser,  94  N.  Y.  450;  Wells  v. 
Monlhan,  129  Id.  161;  Orane  v.  Powell.  139  id.  379;  Farwell  v.  Till- 
BOD,  76  Me.  227;  Graffam  v.  Pierce,  143  Mass.  386; 

6  Rowe  V.  Teed,  15  Ves.  375;  Blagden  v.  Bradbear,  12  Id.  466;  see, 
contra,  Mussell  v.  Cooke,  Prec.  Ch.  533. 

7  Spurrier  v.  Fitzgerald,  6  Yes.  548;  Beatson  v.  Nicholson,  6  Jur» 
621. 

8  Skinner  v.  M'Douall,  2  De  G.  &  Sm.  265. 
»  Love  V.  Watkins,  40  Cal.  574. 

10  Morgan  v.  Stearns,  40  Cal.  434. 

11  Rhine  v.  Ellen,  36  Cal.  362. 
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§  3888.  Beadsflioii  of  contract 

Form  No.  943. 

[Title.] 

The  defendant  answers  to  the  complaint: 

That  after  the  contract  alleged  in  the  complaint^  and  before 
any  breach  thereof,  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant  that  the  said  contract  should  be  waived, 
abandoned,  and  rescinded;  and  they  then  waived,  abandoned, 
and  rescinded  the  same  accordingly.^ 


CHAPTEB  Via. 


DEFENSES  —  MISCELLANEOUS  DECISIONS. 

%  8888a.  Pleading  statutory  defense.  In  an  action  by  an  at- 
torney to  recover  compensation  for  legal  services  rendered,  if 
no  issue  is  raised  by  the  pleadings  on  the  point  of  the  plain- 
tiff's right  to  practice  law,  evidence  that  he  was  not  licensed  to 
practice  in  the  state  at  the  time  the  services  were  rendered  is 
properly  excluded.* 

§  8888b.  Action  by  partnership  —  matter  of  defense.  The 
failure  of  a  partnership,  doing  business  under  a  designation  not 
showing  the  names  of  the  persons  interested  as  partners,  to 
make  and  publish  the  partnership  certificate  required  by  law 
(Cal.  Civ.  Code,  §§  2466,  2468),  should  be  set  up  as  a  matter 
of  defense  to  an  action  by  the  partnership,  otherwise  the  objec- 
tion is  waived.^ 

§  3888c  Action    on    written    contract  —  insufficient    defense. 

A  plea  in  an  action  on  a  written  contract  setting  up  a  contem- 
poraneous parol  agreement  inconsistent  with  the  written  con- 
tract is  insufficient,  and  requires  no  replication.' 

12  If  the  only  materiality  of  the  date  is  that  it  was  after  another 
event,  this  mode  of  stating  it  is  sufficient.  Kellogg  v.  Baker,  15  Abb. 
Pr.  286 ;  see,  also,  Bullen  <&  L.  Pr.  395. 

1  Bachman  v.  O'Reilly,  14  Col.  433. 

2  Cook  V.  Fowler,  101  Cal.  80 :  Cnrlock  v.  Caznacci,  88  id,  eOO. 

8  Fitzgerald  v.  Burke,  14  Col.  5oO.  \Vlien  copy  of  written  instrument 
in  answer  is  deemed  admitted  under  Montana  Code.  See  Teitig  v. 
Boesman,  12  Mont.  404. 
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§  3888d.  Equitable  defense,  and  how  pleaded.  An  equitable 
defense  which  may  be  interposed  to  an  action  at  law  and  which 
must  be  tried  by  the  court  before  proceeding  to  a  trial  of  the  is- 
sues of  law,  is  such  a  defense  as  is  properly  an  equitable  right  of 
action  existing  in  behalf  of  the  defendant  which  he  might  have 
asserted  in  an  independent  suit  brought  by  him  against  the 
plaintiff  for  the  purpose  of  enforcing  such  right,  but  which  he 
can  rely  upon  as  a  defense  in  an  action  involving  the  same  sub- 
ject-matter brought  against  hiui  by  the  plaintiff.  The  party 
relying  upon  such  equitable  defense  must,  however,  plead  it 
with  the  same  fullness  and  particularity  as  is  required  in  cases 
involving  like  subjects  of  inquiry  in  equity,  and  his  answer, 
being  in  the  nature  of  a  bill  in  equity,  must  contain  all  the 
essential  averments  of  such  a  bill.* 

§  3883e.  Answer  —  variance.  An  answer  alleging  a  joint 
loan  to  both  plaintiffs  is  not  sustained  by  proof  of  a  loan  to 
one  of  them  individuallv.^ 

§  3883f .  Inevitable  accident  —  immaterial  defense.  Where  the 
hirer  of  a  lighter  agreed  with  the  owner  that  if  the  lighter 
should  be  lost  or  damaged  during  the  term  of  hiring,  to  the 
extent  that  it  could  not  be  put  in  the  same  good  condition 
as  when  received,  the  hirer  would  pay  a  stipulated  sum  for  the 
lighter,  without  any  provision  in  the  agreement  as  to  the  man- 
ner or  cause  of  the  loss,  the  owner  is  entitled  to  recover  damages 
from  the  hirer  for  a  loss  of  the  lighter,  irrespective  of  the 
cause  of  the  loss.  And  where  the  lighter  was  lost  in  a  storm 
during  such  term,  and  an  action  was  brought  upon  the  contract 
by  the  owner,  an  answer  admitting  the  loss  of  the  lighter,  and 
alleging  that  it  was  not  injured,  lost,  or  destroyed  by  any  act, 
negligence,  or  default  of  the  defendant,  but  by  the  act  of  God 
and  the  elements,  and  setting  forth  the  particulars  of  the  loss, 
raises  no  material  issue  as  to  whether  the  lighter  was  lost  by 
inevitable  accident.® 

§  8883g.  Action  for  taxes  —  sufficiency  of  answer.  In  an  ac- 
tion to  recover  delinquent  taxes  and  penalties,  an  answer  deny- 
ing a  possessory  claim  to  the  lands  and  stating  facts  showing 

4Rwa6ey  v.  Adair,  88  Cal.  179;  see  §  3366,  ante;  Bacon  v.  Green, 
36  Fla.  325. 
s  York  V.  Fortonbury,  15  Col.  129. 
6  Wilmington  Transfer  Co.  v.  O'XpiI,  98  Cal.  1. 
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that  the  rights  claimed  are  untaxable^  presents  a  good  defense, 
although  it  does  not  deny  all  claim,  title  or  interest  in  the  prop- 
erty claimed.*^  In  an  action  for  taxes  against  the  administrator 
of  a  decedent,  a  denial  that  he  had  in  his  possession  on  the  first 
Monday  in  March  personal  property  of  a  value  corresponding 
to  that  on  which  the  assessment  was  based  is  merely  a  denial 
of  the  value  of  the  property  as  fixed  by  the  assessor,  which  can 
not  be  investigated  in  the  action  for  the  recovery  of  the  tax, 
but  could  only  be  made  the  subject  of  an  application  to  the 
board  of  equalization  for  a  reduction  of  the  tax.® 


{  388811.  Denial  of  presentatton  of  claims.  In  an  action 
upon  a  claim  against  an  estate,  an  allegation  that  the  claim, 
duly  verified,  had  been  presented,  is  sufficiently  denied  by  an 
affirmative  allegation  in  the  answer,  that  the  claim  was  not 
verified  or  presented  as  required  by  the  statute,  and  such  aver- 
ment raises  a  material  issue,  sufficient  to  render  erroneous  a 
judgment  for  the  plaintiff,  upon  the  pleadings.® 

{  38881  ConcluBionB  of  law  in  answer.  In  an  action  to  en- 
join defendants  from  extracting  and  removing  ore  from  a  cer- 
tain mining  claim  of  the  plaintiffs,  allegations  of  the  answer 
to  the  effect  that  defendants  were  lawfully  in  possession  of,  and 
were  engaged  in  working  and  mining  the  claim,  under  a  con- 
tract between  the  plaintiffs  and  themselves,  which  entitled 
them  to  continue  the  working,  but  not  setting  forth  the  con- 
tract either  in  haec  verba  or  according  to  its  legal  intendment, 
are  merely  conclusions  of  law,  and  evidence  of  the  contract  in- 
admissible.^^ 

§  3883J.  Quieting  title  —  affirmative  reUef  to  defendant. 
The  facts  which  a  pleading  sets  up  determines  its  character. 
And  when  an  answer  alleged  grounds  for  affirmative  relief  to 
the  defendants  in  a  suit  to  quiet  title  to  mining  ground,  but 
no  counterclaim  or  cross-complaint  was  filed,  a  judgment  for 
affirmative  relief  to  the  defendants  establishing  and  quieting 
their  title  to  the  property  was  sustained.** 

7  state  V.  Central  Pacific  R.  R.  Co.,  21  Nev.  94,  247;  compare 
Same  v.  Same,  20  id.  372l 

s  San  Francisco  v.  Pennle,  93  Oal.  465;  see  {  2983,  on/e. 

8  Derby  v.  Jackman,  89  Cal.  1;  see  {  428,  anU. 

10  Wheeler  v.  Weart,  71  Cal.  126;  see  f  3175,  atiU* 

11  Perego  v.  Dodge,  9  Utah,  3. 
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§  3883k.  Katters  not  traversed  —  nonsuit.  Special  matters 
constituting  a  good  defense  set  up  in  an  answer  and  not  trar 
versed  may  entitle  the  defendant  to  judgment  of  nonsuit.** 

§  3883L  Correction  of  dwical  error  in  answer.  Where  it  is 
evident  that  the  word  "  when  *'  as  used  in  one  of  the  denials  of 
an  answer  is  a  clerical  error,  and  was  intended  to  he  "  where," 
it  will  be  so  read,  and  a  motion  for  judgment  upon  the  plead- 
ings based  upon  such  clerical  error,  which  loses  its  force  by 
the  correction  of  the  error,  is  properly  denied.** 

§  8883m.  Invalid  ordinance.  A  municipal  ordinance,  to  the 
extent  it  may  transcend  the  power  vested  in  the  body  which 
passed  it,  is  null  and  void,  and  may  be  taken  advantage  of  by 
plea  or  answer  in  an  action  to  recover  the  penalty.** 

§  3883n.  Plea  of  forfeiture.  The  defense  of  a  forfeiture  of 
a  mining  claim  through  failure  to  perform  the  required  work 
thereon  is  an  ai&rmative  defense,  and  must  be  specially  pleaded 
where  an  opportunity  is  offered  for  so  doing,  and  the  burden 
of  proof  is  always  on  the  party  claiming  the  forfeiture.**^  But 
a  plea  of  forfeiture  of  a  mining  claim  need  not  under  Code  pro- 
cedure aver  specially  that  in  consequence  of  the  facts  set  forth, 
"  the  claim  was  forfeited.*^  ** 

§  38830.  Judgment  on  answer.  Under  Colorado  procedure, 
every  material  allegation  of  an  answer  not  controverted  by  a 
replication  shall  be  taken  as  true,  and  the  defendant  may  be- 
come entitled  to  judgment  on  his  answer.  But  this  right  is 
waived  where  the  defendant  goes  to  trial  as  if  the  issues  were 
properly  made  up.*'' 

§  3883p.  Water  rights  —  sufficient  defense.  In  an  action  to 
determine  the  priority  of  water  rights,  and  to  enjoin  the  de- 
fendant from  diverting  the  waters  of  a  creek,  an  answer  setting 

i2AllenBpach  v.  Wagner,  9  0>1.  127. 

18  Raker  v.  Bueher,  100  Cal.  214. 

14  state  V.  Morris,  47  La.  Ann.  1660;  see  §  833,  ante. 

IB  Bishop  V.  Baisley,  28  Oreg.  119;  and  see  Wulff  v.  Manuel,  9 
Mont.  276;  Mattingly  v.  Lewlsohn,  13  id.  508;  Quigley  v.  Gillett, 
101  Oal.  462;  Renshatfr  v.  Switzer,  6  Mont.  464;  Hammer  t.  Mining 
Co.,  130  U.  S.  291. 

i«  Bishop  V.  Baisley,  28  Oreg.  119. 

17  Quimby  v.  Boyd,  8  Col.  194. 
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forth  in  substance  that  the  creek  in  question  is  not  a  running 
stream  during  the  irrigating  season,  and  that  duiing  such  season 
none  of  the  waters  flowing  into  said  creek  at  the  defendant's 
ranch  could,  in  the  course  of  its  natural  flow,  reach  the  plaintiff's 
ranch  fifteen  miles  below,  states  a  good  defense.^ 

§  3883q.  Joint  plea  aa  to  one  defendant.  Under  Cotorado 
practice,  the  rigid  rule  in  common-law  actions  that  a  joint  plea 
insufficient  as  to  one  defendant  is  insufficient  as  to  all  is  inap- 
plicable to  an  equitable  defense.^^ 

§  3883r.  Waiver  by  pleading  to  meirita.  The  acceptance  of 
an  informal  or  insufficient  undertaking  in  replevin,  must  be 
taken  advantage  of  at  the  earliest  practicable  opportunity,  failing 
in  which,  and  by  pleading  to  the  merits,  the  defendant  will 
be  presimied  to  have  waived  his  objection.*^ 

{  38838.  Foreclosure  —  Judgment  on  pleadings.  In  a  suit  to 
foreclose  a  mortgage,  where  the  plaintiff  sues  simply  as  a  trus- 
tee, without  naming  the  cestui  que  trust  named  in  the  note  and 
mortgage,  an  answer  alleging  that  the  defendants  have  no 
knowledge  or  Information  sufficient  to  form  a  belief  as  to 
whether  the  plaintiff  was  trustee  for  the  party  named  in  the 
note  and  mortgage,  or  as  to  how  or  when  any  trust  was  created^ 
or  as  to  the  nature  of  the  trust,  if  created,  but  failing  to  deny 
the  making,  execution,  and  delivery  of  the  note  and  mortgage, 
raises  no  material  issue,  and  the  plaintiff  is  entitled  to  judgment 
upon  the  pleadings.** 

18  Baymond  v.  Wimsette,  12  Mont.  561. 

19  Wilson  V.  Hawthorne,  14  Ool.  580. 
ao  Morris  v.  Hanson,  2  Col.  App.  15i. 
u  Scott  V.  Sells,  88  Gal  500. 
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CHAPTEB  L 

FOB  FOBCIBLB  BNTBY  AND  UNLAWFUL  DBTAINES. 

§  8884.  For  forcible  entry  and  detainer. 

Form' No,  944. 

[Title.] 

The  defendant  answers  to  the  complaint,  and  denies: 

I.  That  plaintiff  was  at  the  time  stated,  or  at  {my  time,  in 
the  actual  or  peaceable  or  exclnsiye  possession  of  the  property 
described  in  the  complaint,  or  any  part  thereof. 

II.  Denies  that  defendant  broke  into  the  premises  of  the 
plaintiff,  as  alleged,  or  in  any  manner,  or  at  all. 

III.  Denies  that  plaintiff  suffered  any  damage  by  such  alleged 
breaking,  or  in  any  manner,  or  by  any  means,  either  as  allied 
in  the  complaint  or  at  all.  [Traverse  the  allegations  of  the 
complaint  specially.] 

S  8886.  Demand.  A  demand  for  the  surrender  of  the  pos- 
session, and  a  refusal  for  the  period  of  five  days^  are  essential 
in  order  to  constitute  a  constructiye  forcible  detainer,  defined 
by  the  third  section  of  the  act.* 

§  3886.  Easement.  In  forcible  entry  upon  land  an  answer 
that  the  defendants  entered  as  the  servants  of  a  specified  rail- 
road company,  which  had  legally  appropriated  the  injured 
property  as  the  line  of  its  road,  would  justify  the  entry  and  bar 
the  suit.^ 

1  Oal.  Code  C!v.  Pro.,  S  1160,  subd.  2;  Brawley  ▼.  Blsdon  Iron 
Works,  88  Oal.  676. 
s  Green  v.  Boody,  21  Ind.  la 
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§  3887.  Entry  under  law.  The  defendant  may  show  that  the 
lands  described  in  the  complaint  are  public  lands  of  the  United 
States,  and  that  he  entered  on  a  portion  thereof,  specifically 
describing  the  part  entered  on,  under  and  by  virtue  of  the  act 
of  legislature  prescribing  the  mode  of  maintaining  possessory 
actions  on  public  lands,  and  that  the  lands  so  entered  on  are 
lands  to  which  the  plaintiff  has  no  right  of  property  or  poflses- 
sion,  and  no  title  to  or  interest  therein,  etc.* 

§  8888.  Eviction.  In  an  action  by  a  landlord  against  his 
tenant,  under  the  thirteenth  section  of  the  Forcible  Entry  and 
Unlawful  Detainer  Act,  the  latter  may  defend  by  showing  an 
eviction  under  anjadverse  title  in  a  judicial  proceeding,  of  which 
proper  notice  was  given  to  the  landlord.*  Such  a  defense  does 
not  involve  any  question  of  title,  the  effect  of  an  eviction  being 
to  dispossess  the  landlord  as  well  as  the  tenant;  and  to  relieve 
the  latter  from  the  obligation  of  his  tenancy.*  The  rule  which 
estops  a  tenant  from  disputing  his  landlord's  title  does  not 
prevent  him,  from  showing  that  the  tenancy  has  been  deter- 
mined, and  he  may  treat  an  eviction  with  notice,  by  one  having 
an  adverse  title,  as  a  termination  of  the  tenancy,  and  thus  re- 
sist any  claim  by  the  landlord,  either  for  rent  or  possesaion.* 
The  notice  by  a  tenant  to  his  landlord  of  proceedings  to  evict 
him  may  be  oral.''  An  eviction  of  a  tenant  by  title,  both  legal 
and  paramount  to  that  of  the  landlord,  must  of  necessity  de- 
termine the  tenancy,  and  when  the  title  of  the  landlord  is  set 
up  in  defense  of  the  action,  and  the  landlord  appears  and  de- 
fends the  action  at  the  request  of  the  tenant,  and  in  hia  name, 
he  can  not  be  heard  to  say  in  a  contest  with  the  tenant  that  tiie 
tenant  was  not  evicted  by  paramount  title.* 

§  3889.  General  denial.  Where  in  a  case  in  Justices'  Court 
the  complaint  verified  alleges  such  demand,  and  the  answer 
verified,  instead  of  specifically  denying  the  allegation,  denies 
generally  "  each  and  every  allegation  "  in  the  complaint,  it  was 
held  that  this  general  denial  put  plaintiff  on  proof  of  demand, 

8  Buel  V.  Frazier,  88  Oal.  OOS. 

4  Wheelock  v.  Warschaner,  21  Gal.  809. 

«Id. 

6  Id. 

Tid. 

s  S.  O.,  84  Oal.  265. 
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and  of  everything  neceesary  to  maintain  the  action.^  A  general 
denial  is  no  longer  sufficient.  But  under  the  old  practice  in 
an  action  of  forcible  entry  and  detainer,  all  matters  of  legal 
excuse,  justification,  or  avoidance  could  be  given  in  evidence 
by  the  defendaat,  under  a  general  denial  of  the  allegations  of 
the  complaint.*® 

{  3890.  InsufELdent  def enBe.  Proof  of  prior  possession  of  the 
premises  in  controversy  does  not  constitute  a  defense  to  this 
action.**  The  denial  that  the  plaintiff  owned  the  buildings 
on  the  premises  in  controversy  does  not  raise  an  issue  that  can 
be  tried  in  an  action  of  forcible  entry  and  detainer.  So  new 
matter  pleaded  by  defendant  in  respect  to  the  lease  of  the 
premises  to  the  plaintiff,  its  expiration,  and  the  subsequent 
forcible  and  fraudulent  entry  and  detainer  by  the  plaintiff,  his 
attempt  to  place  others  in  possession,  and  the  claim  of  the  de- 
fendant against  the  plaintiff  for  the  rent  of  the  premises,  do 
not  constitute  a  defense  to  the  action.  A  set-off  is  not  admis- 
sible in  actions  of  this  class,  and  it  makes  no  difference  whether 
it  is  a  demand  for  money  or  a  previous  forcible  entry  of  the 
plaintiff.*^ 

{  3891.  Leave  and  license.  An  agreement  made  by  the 
landlord  with  the  tenant,  after  the  expiration  of  the  lease,  that 
the  tenant  shall  have  possession  of  the  premises  one  year  longer, 
paying  therefor  a  stipulated  rent,  to  be  paid  if  the  land  is  in- 
cluded in  a  certain  survey,  vests  in  the  tenant  the  present  right 
to  possess  the  lands  until  the  expiration  of  the  agreement,  and, 
if  pleaded,  is  admissible  in  evidence  as  a  defense  to  an  action 
for  holding  over,  brought  before  the  expiration  of  the  time 
specified  in  the  agreement.**  It  seems  that  evidence  ahowiilg 
the  acquiescence  of  the  plaintiff  in  the  defendant's  acts  is  ad- 
missible under  an  answer  denying  the  allegation  that  the  acts 

9  SuUIvan  v.  Gary,  17  Gal.  80. 

10  Watson  v.  Whitney,  23  Cal.  375;  but  see  More  v.  Del  Valle,  28 
Id.  172. 

11  Brown  v.  Perry,  89  Oal.  23. 

12  Warburton  v.  Doble,  38  Oal.  619. 

isurldias  v.  Morrell,  25  Cal.  35.  In  an  action  for  unlawful 
detainer  against  a  tenant  holding  over  under  a  written  lease,  after 
the  expiration  of  the  term,  without  the  consent  of  the  lessor, 
evidence  of  a  verbal  renewal  of  the  written  lease  is  inadmissible, 
unless  the  same  be  pleaded.    Ferine  v.  Teague,  66  Oal.  446. 
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were  done  without  consent  of  the  plaintiff,  and  by  force,  etc.; 
but  if  not,  the  objection  must  be  taken  at  the  trial,  and  is  not 
available  on  appeal.^* 

§  389S.  Bight  af  possession.  If  the  party  guilty  of  a  forcible 
entry  has  any  title  or  right  of  possession,  his  title  or  right  of 
possession  can  not  be  tried  in  an  action  of  forcible  entry  and 
detainer.  He  must  first  deliver  up  the  possession  forcibly  ac- 
quired, and  then  he  may  litigate  his  title  or  right  to  possession 
in  a  proper  action.^*  If  D.  and  H.  are  in  the  peaceable  posses- 
sion of  a  lot  of  land,  and  S.  and  S.  accompanied  by  others,  their 
employees,  forcibly  evict  them  therefrom  and  take  possession, 
and  then  lease  the  lot  to  B.,  who  enters  into  peaceable  posses- 
sion, and  five  days  afterwards  D.  and  H.,  with  others,  forcibly 
dispossess  R.  and  take  possession,  and  R.  brings  an  action  for 
forcible  entry  against  them,  D.  and  H.  can  not  introduce  evi- 
dence of  their  prior  eviction  by  S.  and  S.  in  defense.**  The 
person  whose  occupancy  of  land  is  through  his  servants^  and 
who  has  never  been  in  possession,  can  not  maintain  an  action 
for  an  unlawful  entry  made  during  his  temporary  absence,  and 
a  refusal  to  surrender  possession.*'' 

{  3898.  Title  terminated.  A  tenant  may  show  that  his  land- 
lord's title  has  terminated,  or  that  his  attornment  was  made 
under  mistake  of  fact  or  fraud.*®  If  a  tenant  is  evicted  by  his 
landlord  from  a  substantial  part  of  th6  premises,  but  still  con- 
tinues to  occupy  the  remainder  under  the  lease,  the  landlord 
can  not,  under  the  Lawful  Detainer  Act,  recover  possession  from 
the  tenant  by  reason  of  nonpayment  of  rent  while  the  eviction 
continues.*®  The  time  during  which  the  tenant  was  to  occupy 
the  land  must  have  expired  before  the  demand  is  made  for  the 
possession.*^  The  fact  that  the  agreement  under  which  the 
defendant  occupies  is  a  verbal  one,  and  that  by  its  terms  it  was 
to  continue  two  years,  does  not  change  the  rule.**    A  partner- 

14  Rowan  v.  Kekaay,  2  Keyes,  6M. 
16  MltcbeU  V.  Davie,  23  Oal.  381. 

16  Roff  V.  Duane^  27  Oal.  66a 

17  Hammel  v.  Zobelein,  51  Oal.  532. 

iSMcDevitt  V.  Sullivan,  8  O^.  502;  Tewsksbory  v.  Magraff,  33 
Id.  237. 
10  Skaggs  V.  Bmerson,  50  Cal.  3. 

20  Rogers  V.  Hackett,  40  Oal.  121. 

21  Id. 
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Bhip  between  the  leesor  and  lessee  in  the  occupation  of  the 
leased  property  may  be  proved  as  a  defense  to  an.  action  by  the 
lessor  to  recover  possession.^ 

§  3894.  Claim  to  and  posseBsion  of.  If  a  complaint  in  an  ac- 
tion to  recover  judgment  for  taxes  avers  that  the  tax  is  an  as- 
sessment of  defendants'  "claim  to  and  possession  of"  lands, 
an  answer  setting  up  as  new  matter  that  the  lands  are  public 
lands  of  the  United  States  contains  no  defense.^ 

22  Pico  V.  Ouyas.  47  Cal.  174. 
28  People  V.  FrlBble,  81  CaL  14a 
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PART  SIXTH. 

PROCEEDINGS  TO  OBTAIN  JUMSDICTION- 


CHAPTEB  I. 

SUMMONS. 


i  3806.  In  generaL  In  ordinary  terms^  a  summons  is  a  com- 
mand to  appear.  In  Calif omia  it  is  a  notice  to  defendant  that 
an  action  has  been  commenced  against  him.  It  informs  defend- 
ant who  has  commenced  the  action,  where  it  is  brought,  in 
what  court  it  is  brought,  the  relief  demanded,  and  that,  if  he 
fails  to  answer  within  ten  days,  or  in  such  other  time,  depend- 
ing upon  where  the  summons  is  served,  default  will  be  taken 
against  him.  In  California  the  summons  always  follows  the 
complaint,  and  is  only  issued  after  the  filing  of  a  complaint; 
but  in  many  states  the  summons  precedes  the  complaint,  and 
the  issuance  of  it  is  the  first  step  or  commencement  of  the 
action;  but  here  the  action  is  commenced  by  "  filing  a  com- 
plaint ^'  in  the  court  where  the  action  is  brought.*  In  England 
all  personal  actions  are  brought  by  one  uniform  writ  of  sum- 
mons, which  is  issued  out  of  the  court  where  the  action  is 
brought,  and  directed  to  the  defendant,  commanding  him  to 
cause  an  appearance  to  be  entered  within  a  certain  number  of 
days  after  the  writ  is  served,  formerly  eight.^  In  California  the 
summons  may  be  issued  at  any  time  within  one  year  after  filing 
the  complaint.*     Since  the  amendment  of  1860,  the  clerk  is 

1  Cal.  Code  Civ.  Pro.,  S  405.  Bo  In  Nevada.  Civil  Prac.  Act,  S  22. 
Insolvency  proceedings,  when  commenced.  See  La  Point  v.  Bonl- 
ware,  104  Cal.  264.  The  object  of  a  summons  is  to  put  the  de- 
fendant upon  notice  of  the  demand  against  him,  and  to  bring  him 
into  court  at  the  time  therein  specified.  Sweeney  v.  Schultes,  19 
Nev.  53. 

9  3  Steph.  Com.  566. 

8  Cal.  Code  Civ.  Pro.,  S  406.  The  provision  of  the  Colorado  statute 
(Code,  $  32),  that  the  complaint  must  be  filed  within  ten  days  after 
the  summons  is  issued,  or  the  action  may  be  dismissed,  is  not 
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not  authorized  to  issue  a  summonB  after  the  expiration  of  a  year 
after  filing  the  complaint^  without  an  order  of  the  court;  and  if 
the  court  is  authorized  to  order  the  issuance  of  a  summons  after 
that  period,  the  exercise  of  the  power  rests  in  its  discretion;* 
and  an  order  of  the  court  striking  out  the  complaint,  where  no 
service  was  had  on  the  defendant  until  nine  years  had  elapsed, 
was  not  an  abuse  of  discretion.*^  Unless  the  summons  and  a 
certified  copy  of  the  complaint,  duly  attested  and  in  condition 
to  serve,  are  placed  at  the  disposal  of  plaintiff  for  senace  within 
one  year  from  the  filing  of  the  complaint,  the  action  should  be 
dismissed.®  Unless  this  be  done,  the  summons  is  not  issued, 
within  the  meaning  of  section  23  of  the  Practice  Act.^  The 
dismissal  of  the  action  is  a  question  for  the  sound  discretion 
of  the  court.®  The  summons  shall  be  signed  by  the  clerk,  and 
directed  to  the  defendant,  and  be  issued  under  the  seal  of  the 
court.^  At  the  time  of  the  issuance  of  summons,  the  clerk  is 
required  to  indorse  on  the  summons  the  names  of  plaintiff's 
attomeys.^^    In  New  York  the  summons  must  be  subscribed 

mandatory,  but  the  authority  to  dismiss  rests  in  the  sound  legal 
discretion  of  the  court,  and  should  not  be  arbitrarily  exercised. 
Knight  y.  Fisher,  15  Ck>L  176;  Burkhardt  v.  Haycox,  19  id.  338. 

4  Dupuy  V.  Shear,  29  Oal.  23a 

Bid. 

6  Reynolds  v.  Page,  35  Oal.  296. 

7  Id. 

8  Grigsby  v.  Napa  Co.,  36  Gal.  585;  99  Am.  Dec.  213;  Garpentier 
y.  Minturn,  39  Oal.  450;  Eldridge  y.  McKay,  45  id.  50;  and  see  Gode 
Giy.  Pro.,  |  594;  id.,  §  581,  as  amended  by  act  of  March  8,  1895: 
Murray  v.  Gleeson,  100  GaJ.  511;  McDonald  y.  Swett,  76  id.  257; 
Lander  y.  Flemming,  47  Gal.  614.  The  only  limitation  upon  the 
exercise  of  the  discretionary  power  of  the  court  to  dismiss  a  cause 
for  delay  in  the  seryice  of  summons  is  that  it  must  not  be  abased. 
Kreiss  y.  Hotaling,  99  Gal.  383;  compare  Kubli  y.  Hawkett,  89  id. 
638;  Gowen  y.  Stuart,  69  id.  525;  SayiUe  y.  Frisbie,  70  id.  87. 

d  Gal.  Gode  Giy.  Pro.,  §  407.  A  summons  is  yoid  if  issued  without 
the  seal  of  the  court  Ghoate  y.  Spencer,  13  Mont  127;  40  Am.  St. 
Rep.  425.  But  the  affixing  of  the  seal  of  the  court  is  a  sufficient 
adoption  by  the  clerk  of  his  printed  signature.  Li^are  y.  Railroad 
Go.,  76  Gal.  610.  And  failure  to  indorse  the  name  of  the  plaintilTs 
attorney  upon  the  back  of  a  summons  will  not  inyalidate  it  when 
the  name  is  written  upon  the  face  of  the  writ.  Shinn  y.  Gummins. 
65  Gal.  97.  A  substantial  compliance  with  the  statute  is  held  suffi- 
cient. See  Higley  y.  Pollock,  21  Ney.  207;  White  v.  litis.  24  Minn. 
46;  Ralph  y.  Lomer,  3  Wash.  St.  406;  Burkhardt  v.  Haycox,  19  CoL 
839. 

10  Gal.  Code  Civ.  Pro.,  f  407. 
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by  the  plaintiff  or  hifl  attorney.^*    But  a  printed  Bubscription 
ia  sufficient.*^ 

i  3890*  Style  of  prooess.  The  style  of  process  is  generally 
prescribed  by  the  Codes  of  the  respective  states.  In  California 
all  process  must  run  in  the  name  of  "  The  People  of  the  State 
of  Califomia.^'*^  And  at  the  head  of  a  summons  was  written, 
"  District  Court  of  the  fourth  judicial  district,"  but  the  sum- 
mons was  issued  from  the  County  Court,  and  tested  by  the 
county  judge:  it  was  held  that  the  words  at  the  top  of  the 
summons,  "District  Court,"  etc.,  were  no  part  of  the  writ.** 

§  3897.  Must  state  names  of  parties  to  action.  The  sum- 
mons shall  state:  1.  The  names  of  the  parties  to  the  action,  the 
court  in  which  it  is  brought,  and  the  county  in  which  the 
complaint  is  filed.^^  The  summons  must  state  the  names  of 
all  the  parties  to  the  action.  If  there  are  several  defendants,  it 
is  not  sufficient  to  give  the  name  of  one  followed  by  "  et  al/^ 
This  section  is  mandatory,  and  not  directory  merely.**  Section 
1046  of  the  California  Code  of  Civil  Procedure  refers  only  to 
the  title  of  the  paper.  Whether  it  will  apply  to  the  summons, 
quaere  When  the  plaintiff  is  ignorant  of  the  name  of  a  defend- 
ant, he  must  state  that  fact  in  the  complaint,  and  may  then 
designate  him  by  any  name,  and  when  his  true  name  is  dis- 
covered, the  pleading  or  proceeding  must  be  amended  accord- 
ingly.*'^ Where  there  is  no  allegation  that  the  name  of  a  de- 
fendant is  unknown,  there  is  no  foundation  for  the  bringing  of 
the  action  against  a  fictitious  person,  and  consequently  no  au- 
thority to  make  service  of  the  summons  by  publication.*®    If 

n  N.  Y.  Code,  §  417. 

i2Bralnercl  v.  Heydrlck,  32  How.  Pr.  07.  As  to  waiver  of  the 
indorsement  by  appearance,  see  Sprague  v.  Irwin,  27  id.  51. 

13  Const.  Cal.,  art.  6,  §  18;  Pol.  Code,  §  30. 

14  Crane  v.  Brannan,  3  Cal.  195.  A  summons  Issued  and  signed 
by  the  plalntiflf's  attorney,  under  the  Colorado  statute  (act  of  April 
7,  1885),  is  not  "  process  "  within  the  purview  of  the  constitutional 
provision  requiring  all  process  to  run  in  the  name  of  the  people, 
altliough  its  service  is  the  statutory  method  of  beginning  a  suit. 
Comet,  etc.,  Min.  Co.  v.  Frost,  15  Col.  310;  see,  also,  Whitney  v. 
Blackburn,  17  Oreg.  571;  11  Am.  St.  Rep.  862. 

iR  Cal.  Code  Civ.  Pro.,  §  407. 
i«  Lyman  v.  Milton,  44  Cal.  630. 
17  Cal.  Code  Civ.  Pro..  §  474;  ante,  §  206. 

1^  People  V.  Herman,  45  Cal.  692;  compare  Irving  v.  Carpentier, 
70  id.  23. 
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a  defendant,  who  is  sued  by  a  fictitious  name,  appears  and 
answers  by  his  true  name,  it  is  not  necessary  that  the  summons 
should  be  amended  by  inserting  the  true  name,  since  the  ap- 
pearance is  a  waiver  of  any  defect  in  the  summons,  or  of  any 
summons  at  all.  But  the  complaint  must  be  amended  or  the 
judgment  will  be  irregular,  though  not  void.*^  But  such  judg- 
ment will  be  reversed  on  appeal.^  Appearance  and  answer  by 
defendant  is  not  a  waiver  of  such  amendment.^  If  the  name 
by  which  a  party  is  known  be  inserted,  it  is  sufficient.^  Where 
a  party  sues  or  is  sued  in  a  representative  character,  the  char- 
acter should  be  stated  after  his  name  in  the  summons.®  Where 
the  summons  describes  the  plaintiff  as  administrator,  and  in  the 
complaint  he  is  represented  as  suing  in  his  individual  capacity, 
and  for  a  demand  in  his  own  right,  it  was  held  a  fatal  variance.** 
A  summons  which  does  not  name  the  court  is  not  void;^  as  a 
defendant  on  whom  both  summons  and  complaint  have  been 
served  can  not  object  that  the  summons  does  not  name  the 
court  if  the  complaint  does.^  Where  the  summons  was  headed 
with  the  words  "District  Court,^^  but  was  issued  out  of  the 
County  Court,  under  the  County  Court  seal,  and  attested  by 
the  judge  of  said  court,  it  was  held  good  as  the  writ  of  the 
County  Ccurt.^ 

§  3898.  Most  state  general  nature  of  action.  It  shall  state: 
2.  The  cause  and  general  nature  of  the  action.     If  the  sum 

19  Campbell  v.  Adams,  50  Cal.  206.  If  a  party  served  by  a  wrong 
name  fails  to  appear  and  make  a  defense,  or  submits  to  a  Judgment 
by  a  wrong  name,  the  Judgment  will  bind  him  as  effecttially  as 
though  rendered  in  his  right  name.  Foshier  v.  Narver,  24  Oreg. 
441;  41  Am.  St.  Rep.  874. 

20  Baldwin  v.  Morgan,  50  Cal.  585. 
ai  McKlnlay  v.  Tuttle,  42  Cal.  577. 

22  Cooper  v.  Burr,  45  Barb.  9;  Miller  v.  Stettlner,  7  Boew.  ©2. 
Idem  Sanans.^  Where  a  defendant  sued  as  "  Rosa  '*  Kllfoy  has  de- 
fault entered  against  her  by  that  name  upon  a  return  of  service 
of  summons  upon  "  Rose  "  Kllfoy,  described  in  the  return  as  "  one 
of  the  defendants,**  the  names  will  be  considered  as  substantially 
the  same,  and  the  identity  of  the  person  served  as  one  of  the  de- 
fendants is  prima  facie  established.    Galliano  v.  Kilfoy,  W  Cal,  86. 

28  1  Arch.  PI.  81;  see  Ryan  v.  Holllday.  110  CW.  335. 

24  Blanchard  v.  Strait,  8  How.  Pr.  83. 

25  Tallman  v.  Hinman.  10  How.  FV.  80. 

28  Yates  V.  Blodgett,  8  How.  Pr.  278;  Webb  v.  Mott,  6  id.  439; 
Hewitt  V.  Howell,  8  Id.  346. 
27  Crane  v.  Brannan,  3  Cal.  192. 
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sued  for  is  certain  in  amount,  or  capable  of  being  reduced  to 
certainty  by  computation,  the  summons  must  state  the  amount 
for  which  judgment  is  demanded.*  And  if  radically  defective 
in  this  respect,  it  will  not  support  a  judgment  by  default.^ 
In  ejectment,  if  the  summons  contains  no  description  of  the  de- 
manded premises,  except  to  refer  to  the  complaint  for  sucli 
description,  and  two  or  more  of  the  defendants  reside  in  the 
same  county,  and  the  summons  is  served  on  all  defendants  iu 
that  county,  but  a  copy  of  the  complaint  on  one  only,  the  sum- 
mons is  sufficient  to  sustain  a  judgment  by  default  against  those 
not  served  with  a  copy  of  the  complaint;**^  as  a  copy  of  the 
complaint  need  be  served  on  only  one  of  several  defendants, 
where  they  all  reside  in  the  same  county,  and  a  reference  in  the 
sunmions  to  the  complaint  makes  it  a  part  of  the  summons  for 
the  purpose  of  describing  the  premises.**  The  requisites  of  the 
summons  are  fixed  by  statute.^ 

§  3899.  Must  direct  defendant  to  appear.  It  shall  contain: 
3.  A  direction  that  the  defendant  appear  and  answer  the  com- 
plaint within  ten  days,  if  the  summons  is  served  within  the 
county  in  which  the  action  is  brought;  within  thirty  days  if 
served  elsewhere.^  The  time  for  appearance  may  be  extended /"^^ 
If  judgment  by  default  is  entered  before  the  time  fixed  for  an- 
swering expires,  it  will  be  reversed  on  appeal.*^  A  nonresident 
of  the  state,  served  out  of  the  state,  has  forty  days  in  which  to 
appear.*® 

28  People  V.  Bennett  6  Abb.  Pr.  343. 

»  People  V.  Woodllef,  2  Cal.  242;  Porter  v.  Herman,  8  id.  e25;  see 
§  4791.  post. 

80  Oalderwqod  v.  Brooks,  28  Cal.  151. 

81  Id.;  Cal.  Code  Civ.  Pro.,  §  410. 

82  Consult  Cal.  Code  Civ.  Pro.,  fi  407;  Code  ot  Oregon,  %  51;  Wash. 
Ter.,  %  40;  Arizona.  §  24;  Idaho.  S  24;  Iowa,  §  2812;  1  N.  Y.  Code. 
S  128;  Nash's  Ohio  PI.  19. 

88  Cal.  Code  Civ.  Pro.,  %  407.  And  the  summons  must  contain 
a  notice  that,  "  unless  the  defendant  so  appears  and  answers,  the 
plaintiff  will  take  Judgment  for  any  money  or  damages  demanded 
in  the  complaint  as  arising  upon  contract,  or  will  apply  to  the  court 
for  any  other  relief  demanded  in  the  complaint"  Id.,  as  amended 
by  act  of  March  2.  1897.  Summons  in  action  against  an  insurance 
company,  sufficiently  showing  the  cause  and  general  nature  of 
the  action.    See  Tabor  v.  Manufacturing  Co..  11  Col.  419. 

84  Cal.  Code  Oiv.  Pro..  §  1054. 

86  Burt  V.  Scranton,  1  Cal.  416. 

86  Orewell  v.  Henderson.  5  Cal.  466.    In  McCauley  v.  Fulton.  44 
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§  3900.  In  action  on  contract  for  money  or  damages.  There 
shall  be  inserted  in  the  summons  a  notice,  Urst,  in  actions  aris- 
ing on  contracts  for  the  recovery  of  money  or  damages  only, 
that  unless  the  defendant  so  appears  and  answers,  the  plaintiff 
will  take  judgment  for  the  sum  demanded  in  the  complaint 
[stating  it].^^  A  statement  in  a  summons  that  "  the  said  fiction 
is  brought  to  recover  judgment  against  the  defendants  for  the 
sum  of  five  thousand  three  hundred  and  seventy-four  dollars  and 
twelve  cents,  and  interest  at  three  per  cent,  per  month  from 
November  14,  1863,  and  the  further  sum  of  eleven  dollars  and 
twenty  cents,  and  the  costs  of  this  action,  is  sufficient  to  answer 
the  requirements  of  section  24  of  the  Practice  Act  (correspond- 
ing substantially  to  section  407  of  the  Code  of  Civil  Procedure), 
as  a  copy  of  the  complaint  is  served  with  the  summons,  and  the 
defendants  are  thus  notified  of  the  general  nature  and  object  of 
the  action.^  Relief  under  this  subdivision  must  be  applied 
only  to  actions  for  a  definite  sum  of  money  as  such,  an<l  with- 
out calling  upon  the  court  to  ascertain  or  adjudge  anything  but 
the  existence  or  terms  of  the  contract.*®  Thus,  in  cases  for 
goods  sold  and  delivered,*®  or  for  liquidated  damages  on  breach 
of  contract,*^  or  for  specific  sum  on  breach  of  contract,*^  or  for 
penalty  given  by  statute,*^  or  for  money  demand  where  the 
plaintiff  waives  tort.**  So  an  action  on  an  undertaking  in 
replevin  is  substantially  one  for  the  payment  of  money,  and  a 
summons  for  a  money  demand  in  such  a  case  is  proper.-*^ 

Id.  360,  It  was  held  that  where  the  district  comprised  but  one 
county,  the  omission  from  the  summons  of  the  words  "  within 
twenty  days,  if  served  out  of  the  county,  but  within  the  district," 
etc.,  these  words  had  no  application,  and  the  omission  did  not  in- 
validate the  summons. 

37  Gal.  Gode  Civ.  Pro.,  {  407,  subd.  4;  se^  {  38d9,  n.,  ante. 

38  King  V.  Blood.  41  Cal.  317. 

30  Tuttle  V.  Smith,  6  Abb.  Pr.  329;  S.  0.,  14  How.  Pr.  3»5;  approved, 
People  V.  Bennett,  6  Abb.  Pr.  343;  Luling  v.  Stanton,  8  id.  378;  Cobb 
V.  Dunkin,  19  How.  Pr.  164;  reversing  S.  C,  17  id.  97;  Cook  r. 
Pomeroy,  10  id.  103,  being  overruled;  see,  also,  Norton  v.  Cary,  14 
Abb.  Pr.  364;  S.  C.  23  How.  Pr.  469. 

40  DIblee  v.  Mason,  1  Code  R.  37. 

41  Hyde  Park  v.  Teller,  8  How.  Pr.  504. 

42  Croden  v.  Drew,  3  Duer,  654. 

48  People  V.  Bennett,  5  Abb.  Pr.  384;  Commissioners  of  Alba&y  T. 
Classon,  17  How.  Pr.  193. 

44  Goff  V.  Edgerton,  18  Abb.  Pr.  381. 

45  Montegriffo  v.  Musti,  1  Daly.  77. 
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§  3901.  In  other  acUoiuB.  In  other  actions  there  shall  be 
inserted:  That  if  the  defendant  fail  to  appear  and  answer  the 
ooiuplaint,  the  plaintiff  will  apply  to  the  court  for  the  relief 
demanded  therein."*®  The  notice  in  the  summons  should,  how- 
ever, contain  a  reference  to  the  complaint.*^  In  the  summons 
as  in  all  legal  proceedings,  such  abbreviations  as  are  in  common 
use  may  be  used,  and  numbers  may  be  expressed  by  figures  or 
numerals  in  the  customary  manner.^ 

§  3901a.  Statement  of  nature  of  action  ^  continued  ^  notice. 
"  A  staf  ement  of  the  nature  of  the  action  in  general  tenns,^' 
is  all  that  the  statute  requires.*®  The  object  of  the  require- 
ments of  the  statute  as  to  what  the  summons  shall  contain  are 
carried  out  by  a  general  statement  of  what  is  specialized  in  the 
complaint,  to  which  the  sunmions  points  expressly  or  by  impli- 
cation of  law,  and  it  is  immaterial  whether  a  copy  of  the 
complaint  is  served  with  the  summons  or  not  on  the  party  ob- 
jecting to  its  sufficiency.*^  The  omission  in  the  notice*  in  the 
summons  of  the  amount  for  which  the  plaintiff  will  take  judg- 
ment on  failure  to  answer,  when  a  certified  copy  of  the  com- 
plaint served  with  the  summons,  states  the  amount,  if  it  be 
an  error,  is  not  one  affecting  any  substantial  right,  and  the 
court  should,  in  every  stage  of  the  proceedings,  disregard  it.^* 
But  where  the  action  is  one  not  arising  on  contract  for  the  re- 
covery of  money  or  damages,  it  is  held  that  the  notice  in  the 
summons  should  follow  substantially  the  provision  of  the.  stat- 
ute.*^ Under  section  34  of  the  Code  of  Colorado,  as  amended 
in  1889,  the  summons  is  not  rendered  void  or  erroneous  by 
reason  of  a  defective  statement  of  the  relief  demanded,  pro- 
vided   such    statement    be    not  manifestly    misleajding.*^     The 

4«Cal.  Code  Civ.  Pro.,  S  407.  The  plaintiff  "  wiH  apply  to  the 
court  for  any  other  relief  demanded  in  the  complaint."  Id.,  as 
amended  by  act  of  March  2,  1897. 

47  Poster  V.  Wood,  30  How.  Pr.  284;  S.  C,  1  Abb.  Pr.  (N.  S.)  150. 

48  Cal.  Code  Civ.  Pro.,  i  186. 
4©  Id.,  fi  407. 

CO  Bewick  v.  Mulr,  83  Cal.  368;  and  see  Ryan  v.  Holliday,  110  Id. 
335;  Clark  v.  Palmer,  90  Cal.  504. 

51  Hlgley  V.  Pollock,  21  Nev.  198:  and  see,  to  same  effect,  Behlow 
V.  Shorb,  91  Cal.  141 :  Schuttler  v.  Kin^,  12  Mont.  149. 

52  Sawyer  v.  Robertson,  11  Mont.  416;  and  see,  also,  Sweeney  v. 
Schnltes.  19  Nev.  .5.3;  OdeU  v.  Campbell,  9  Oreg.  298;  Ward  v.  Ward, 
59  Cal.  139;  Atchison,  etc.,  R.  R.  Co.  v.  NlchoHs,  8  Col.  188. 

MBnrkhardt  v.  Haycox,  19  Col.  339;  compare  Swem  v.  Newell, 
19  id.  397. 
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deecriptLon  of  the  land  in  a  summonfi  by  reference  to  tlie  com- 
plaint has  the  effect  to  make  that  portion  of  the  complaint  a 
part  of  the  summonB,  and  obviates  the  necessity  of  repeating  the 
description  in  the  summons.^ 

§  8902.  Ameiadment  of  suininons.  Every  court  has  power  to 
amend  and  control  its  process  and  orders,  so  as  to  make  them  con- 
formable to  law  and  justice.**  The  court  may  allow  the  summons 
to  be  amended  by  inserting  a  notice  to  the  defendant  of  the  na- 
ture  of  the  demand,  and  that  unless  he  appear  and  answer  within 
the  time  specified,  judgment  by  default  will  be  taken- against 
him.*^  But  amendments  can  only  be  made  by  order  of  the  court 
upon  motion.*''  Sheriffs  have  no  right,  after  making  a  return, 
to  amend  it  so  as  to  affect  rights  which  has  already  vested  in 
third  parties.*®  But  courts  should  exercise  great  liberality  in 
allowing  sheriffs  to  amend  so  as  to  make  returns  conform  to 
facts,  and  to  correct  errors  and  mistakes.** 

I  8908.  Service  of  summons  in  generaL  After  the  issuance  of 
the  summons  by  the  clerk,  the  next  step  is  to  have  it  properly 
served,  together  with  a  copy  of  the  complaint.  Allowing  an  ac- 
tion to  rest  without  serving  the  summons  for  two  years  and  eight 
months  after  the  summons  is  issued  is  such  a  want  of  diligence 
as  to  justify  the  court  in  dismissing  the  action.**    If  notice  \& 

M  People  V.  Dodge,  104  Cal.  487. 

M  Cal.  Code  Civ.  Pra,  fi  128;  see,  also  Id.,  §  473. 

66  Pollock  V.  Hunt,  2  Oal.  194. 

67  McCrane  v.  Moulton,  3  Sandf.  736;  Allen  v.  AUen,  14  How.  Pr. 
248. 

68  Newhall  v.  Provost,  6  Cal.  87;  Webster  v.  Hawortb,  8  id.  25: 
68  Am.  Dec.  287. 

69  6avitt  V.  Doub,  23  Cal.  70.  A  summons  may  be  amended  so 
as  to  make  it  conform  to  law.  Pierse  v.  Miles,  5  Mont.  552.  An 
officer's  return  may  always  be  amended  to  correspond  witb  the 
facts,  in  affirmance  of  a  Judgment,  but  never  to  defeat  a  Judgment. 
Min  Co.  V.  Bank,  97  111.  294;  Mills  v.  Howland.  2  N.  Dak.  30;  and 
see  Dunham  v.  Wilfong,  69  Mo.  355;  Montgomery  v.  Merrill*  36 
Mich.  97.  Where  an  amended  complaint  Is  filed  before  the  de- 
fendants are  brought  into  court,  and  an  amended  summons  is 
issued  which  refers  to  the  complaint  on  file,  and  not  in  terms  to  the 
amended  complaint,  the  amended  summons  is  not  misleading,  nor 
is  such  reference  uncertain  or  ambiguous.  The  amended  complaint 
entirely  takes  the  place  of  the  former  one  and  becomes  the  com> 
plaint.     Dowling  v.  Comerford,  99  Cal.  204. 

eoGrigsby  v.  Napa  Co.,  36  C^l.  585;  95  Am.  Dec.  213;  see  %  3895^. 
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given  of  a  motion  to  dismiss  an  action  for  want  of  prosecution 
before  summons  is  served,  and  the  plaintiff  then  serves  the  sum- 
mons, and  at  the  end  of  ten  days  takes  a  default,  but  judgment  is 
not  entered  up,  the  entry  of  the  default  does  not  preclude  the 
court  from  dismissing  the  action.  The  dismissal  takes  effect 
by  relation  back  to  the  time  of  the  service  of  the  motion.®^  Most 
of  the  Codes  provide  that  when  the  action  is  against  two  or  more 
defendants  jointly  or  severally  liable  on  a  contract,  and  the  sum- 
mons is  served  on  one  or  more,  but  not  on  all  of  them,  the  plain- 
tiff may  proceed  against  the  defendants  served  in  the  same  man- 
ner as  if  they  were  the  only  defendants.®^  So  where  S.  and  B. 
admitted  "  due  service  "  of  summons  in  an  action  against  them 
and  others,  the  court  thereby  acquired  jurisdiction  of  them,  and 
as  to  them  the  judgment  was  valid.®*  Any  writ  or  order 
and  all  other  papers  in  any  civil  suit  or  proceeding  may  be  served 
by  telegraph  in  California.®^  In  Oregon,  service  of  complaint 
and  notice  upon  a  defendant  before  the  same  are  filed  in  the 
ofBrce  of  the  clerk  of  the  court  is  a  good  service.®*^ 

ante.  Degree  of  diligence  required  in  service  of  summons.  Mur- 
ray V.  Gleeson,  100  CaL  mi. 

61  Grigsby  V.  Napa  Co.,  36  Cal.  585;  95  Am.  Dec.  213. 

eaCal.  Code  Civ.  Pro.,  fi  414;  see,  also,  id.,  §  579.  The  entry  of 
judgment  against  a  defendant,  who  has  been  served  after  the 
overruling  of  his  demurrer  to  the  complaint,  without  at  the  same 
time  entering  Judgment  against  a  codefendant  not  served,  is  in 
accordance  with  the  statute.     Edwards  v.  Hellings,  103  Cal.  204. 

68  Sharp  V.  Brunnings,  35  Cal.  52& 

64  Cal.  Code  Civ.  Pro.,  §  1017. 

65  Keith  V.  Quinney,  1  Oreg.  364.  Service  of  summons  and  com- 
plaint under  Colorado  statute  of  1885.  See  GwiUim  v.  First  Nat 
Bank,  13  Col.  278.  Under  North  Dakota  practice,  unless  the  sum- 
mons in  an  action  is  served  in  the  manner  prescribed  by  law  within 
thirty  days  after  the  issue  of  a  warrant  of  attachment,  the  writ  be- 
comes void,  and  will  be  set  aside  on  motion.  Trust  Oo.  v.  Keeney, 
1  N.  Dak.  411;  also,  McLaughUn  v.  Wheeler,  2  S.  Dak.  379;  and 
see  Gribbon  v.  Freel,  93  N.  Y.  93;  Blossom  v.  Estee,  84  id.  615. 
A  summons,  otherwise  in  due  form,  in  which  the  defendants  are 
designated  only  by  their  firm  name,  is  irregular,  but  not  absolutely 
void,  and  may  be  amended  in  the  trial  court  so  as  to  show  the 
names  of  the  partners.  Such  a  summons,  when  issued,  Is  suffi- 
cient to  sustain  an  attachment  Gaus  v.  Beasley,  4  N.  Dak.  140. 
Service  of  a  summons  on  Sunday  is  void.  Hauswirth  v.  Sullivan, 
6  Mont  2a3;  McLauphlln  v.  Wheeler,  2  S.  Dak.  379;  but  see  Society 
V.  Thompson,  82  Cal.  347;  Whitney  v.  Blackburn,  17  Oreg.  564;  11 
Am.  St  Rep.  .S.*>7.  A  merely  formal  amendment  of  a  complaint  does 
not  require  a  new  service  on  a  defendant  who  had  not  appeared 
to  the  original  complaint    White  v.  Hinton,  3  Wyo.  753. 
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i  3904.  Service,  by  whom  made.  The  summons  may  be  served 
by  the  sherijff  of  the  county  where  the  defendant  is  found,  or  by 
any  other  person,  over  the  age  of  eighteen,  not  a  party  to  the 
action.^  A  copy  of  the  complaint  must  be  served  with  the 
summons,  upon  each  of  the  defendants.®^  When  the  summons  is 
served  by  the  sheriflf,  it  must  be  returned  with  his  certificate  of 
service,  and  of  the  service  of  a  copy  of  the  complaint  where  such 
copy  is  served,  to  the  oflSce  of  the  clerk  from  which  it  issued. 
When  it  is  served  by  any  other  person,  it  must  be  returned  to 
'  the  same  place,  with  an  affidavit  of  such  person  of  its  service, 
and  of  the  service  of  a  copy  of  the  complaint,  where  such  copy  is 
served.^  The  service  of  a  summons  by  a  person  not  a  sheriff 
is  "  according  to  the  course  of  the  common  law/^^ 

S  3905.  Service,  upon  whom  made.  The  summons  must  be 
served  by  delivering  a  copy  thereof  to  the  defendant  personally, 
except  in  the  following  instances:  1.  In  a  suit  against  a  cor- 
poration; 2.  In  a  suit  against  a  minor  under  the  age  of  fourteen 
years;  3.  In  an  action  brought  against  an  insane  person.  In  'the 
three  excepted  cases,  the  summons  must  be  served  on  the  person 
designated  in  the  statute''®  instead  of  the  person  sued  in  the  ac- 
tion. That  is  to  say,  if  the  suit  is  against  a  domestic  corporation, 
by  delivery  of  a  copy  of  summons  "to  the  president  or  other 
head  of  the  corporation,  secretary,''^  cashier,  or  managing  agent 
thereof."''^  Where  service  was  made  upon  M.  as  president,  and 
C.  as  secretary,  it  was  held  sufficient  without  proof  beyond  the 
mere  return  that  those  persons  were  such  officers;^  but  service 
"upon  James  Street,  one  of  the  proprietors  of  the  company/* 

66  Cal.  CJode  Civ.  Pro.,  §  410. 

«7Id. 

M  Id.  Tbe  act  and  return  of  a  deputy  sheriff  is  a  nullity,  unless 
done  In  the  name  and  by  the  authority  of  the  sheriff.  And  a  certifi- 
cate of  the  service  of  summons  by  a  deputy  sheriff,  or  one  acting  as 
such,  is  void  as  proof  of  such  service,  if  signed  by  the  deputy  in 
his  own  name,  and  not  sworn  to,  nor  purporting  to  be  an  affidavit 
of  service,  and  a  Judgment  by  default  will  be  set  aside  upon  motion, 
if  rendered  upon  such  proof  of  service.  Relnhart  v.  Lugo,  86  Gal. 
395. 

60  Peck  V.  Strauss,  33  Cal.  683;  and  see  Hibemia,  etc..  See  t» 
Clarke,  110  id.  27. 

70  Cal.  Code  Civ.  Pro.,  §  411. 

71  Ginig  V.  Independent  G.  &  S.  M.  Co.,  1  Nev.  247. 
I                         72  Aiken  v.  Quartz  Rock  Co..  6  Cal.  186. 

i  73  Rowe  V.  Table  Mt.  W.  Co.,  10  Cal.  444. 


^^i 
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was  held  infiufficient  to  give  the  court  jurisdictionJ*  If  against 
a  foreign  corporation,  or  a  nonresident  joint-stock  company,  etc*, 
doing  business  and  having  a  managing  or  business  agent,  cashier, 
or  secretary  within  this  state,  upon  such  cashier,  agent,  or 
secretary  J*^ 

If  the  action  is  against  a  county,  city,  or  town,  service  should 
be  made  on  the  president  of  the  board  of  supervisors,  president 
of  the  council  or  trustees,  or  other  head  of  the  legislative  depart- 
ment thereof  J®  Where  there  are  two  parties  who  make  adverse 
claim  to  be  officers  of  such  corporation,  the  proper  person  to  be 
served  is  the  officer  de  facto,  the  one  having  possessionJ^  A 
baggage-master,  or  one  who  merely  sells  tickets,  is  not  "man- 
aging agent "  of  a  railroad  company ;''®  but  a  person  acting  under 
power  of  attorney  for  an  insurance  company  located  elsewhere  is 
a  ^'managing  agent. "^®  If  against  a  minor  under  the  age  of  four- 
teen years,  residing  within  this  state,  service  must  be  made  on 

74  O'Brien  v.  Shaw's  Flat  &  T.  C.  Co..  10  Cal.  343.  Service  of 
summons  In  suits  against  corporations  under  statutes  of  Oolorado. 
See  Mining  Co.  v.  Llghtboume,  10  Col.  429;  West  Un.  Tel.  Co. 
V.  Conant,  11  id.  111.  Under  section  40,  Code  of  Civil  Procedure, 
a  suit  against  a  mining  company  is  not  properly  commenced  by 
service  on  the  foreman  of  one  of  its  mines,  who  is  under  the  orders 
of  and  makes  his  reports  to  its  general  agent  Mining  Co.  v. 
Mining  Co.,  12  Col.  46.  But  service  upon  the  vice-president  of  a 
corporation  is  sufficient,  although  the  return  does  not  show  that 
the  president  could  not  be  found  in  the  county.  Mining  Co.  v. 
Frost  15  Col.  310.  The  fact  that  a  defendant  corporation  has  knowl- 
edge of  the  pendency  of  a  suit  against  it  will  not  dispense  with  the 
necessity  for  proper  service.  Osborne  v.  Alliance  Corporation,  9 
"Wash.  St  666- 

76  Cal.  Code  Civ.  Pro.,  fi  411;  and  see,  upon  this  subject,  Canal 
Co.  V.  Superior  Court  66  Cal.  311;  Saunders  v.  Nursery,  6  Utah, 
431;  Aldrich  v.  Anchor  Coal  Co..  24  Oreg.  32;  41  Am.  St  Rep.  831; 
Norton  v.  RaUroad  Co.,  97  Cal.  397;  Lonkey  v.  Mining  Co.,  21  Nev. 
312;  Blanc  v.  Mining  Co.,  95  Cal.  524. 

76  Cal.  Code  Civ.  Pro.,  §  411.  Under  Washington  Code  of  Pro- 
cedure, I  173,  in  order  to  obtain  Jurisdiction  of  a  school  district, 
service  of  process  must  be  had  on  the  clerk  of  the  district  Downs 
V.  Board  of  Directors,  4  Wash.  St  309. 

77  Berrlan  v.  Method.  Soc.  In  N.  Y.,  4  Abb.  Pr.  424;  see  Rowe  v. 
Table  Mt.  W.  Co.,  10  Cal.  444. 

78  Flynn  v.  Hudson  River  R.  R.  Co.,  6  How.  Pr.  308. 

70  Bain  V.  Globe  Ins.  Co.,  9  How.  Pr.  448.  As  to  sufficiency  of 
service  of  summons  on  a  corporation  by  the  laws  of  Oregon,  see 
Laws  of  Oregon,  1866,  p.  9;  Aldrich  v.  Anchor  Coal  Co.,  24  Oreg. 
32;  41  Am.  St.  Rep.  831. 
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such  minor  personally,  and  also  to  his  father^  mother,  or  guard- 
ian; or  if  there  be  none  such  within  the  state,  then  to  any  peraon 
having  the  care  or  control  of  such  minor,  or  with  whom  he  re- 
sides, or  in  whose  service  he  is  employed.®^  The  sheriff's  cer- 
tificate that  he  served  the  summons  and  complaint,  by  leaving  a 
copy  at  the  place  of  residence  of  the  defendant,  with  a  white  per- 
son over  the  age  of  fourteen,  who  was  residing  with  the  family,  is 
sufficient  service  of  summons  in  Oregon .**  If  against  a  person 
judicially  declared  to  be  of  unsound  mind,  service  must  be  made 
by  delivering  a  copy  to  such  person,  and  also  to  his  guardian, 
if  a  guardian  has  been  appointed.®^  In  New  York,  service  of 
summons  on  an  insane  person  who  has  no  committee  must  be  by 
personal  service  on  such  person.®* 

The  California  Code  provides  where  two  or  more  persons,  asso- 
ciated in  any  business,  transact  such  business  under  a  common 
name,  whether  it  comprises  the  names  of  such  persons  or  not, 
the  associates  may  be  sued  by  such  common  name,  the  summons 
in  such  case  being  served  on  one  or  more  of  the  associates.^ 
This  provision  had  been  upheld  in  the  earlier  California  cases, 
but  it  was  repudiated  in  a  later  case  on  the  ground  that  the  sec- 
tion was  unconstitutional,  as  wanting  in  due  process  of  law 
against  the  defendants  not  served.*^ 

§  3906.  Service,  how  made.  Under  the  California  Practice 
Act,  personal  service  of  writs  and  process  is  made  by  delivering 
a  copy  to  the  party  upon  whom  service  is  required.  Independ- 
ent of  the  statutes,  the  mode  would  be  by  showing  the  original 

80  Cal.  CJode  Civ.  Pro.,  S  411. 

81  Laws  of  Oregcm  of  1866,  p.  98. 

82  Gal.  Code  Civ.  Pro.,  S  411.  The  rule  that  the  appointment  and 
appearance  of  guardians  ad  litem  without  a  personal  service  of  sum- 
mons upon  the  Incompetent  Is  void,  does  not  apply  where  the  In- 
competent person  appears  by  a  general  guardian.  Redmond  v. 
Peterson,  102  Cal.  595. 

«3  Heller  v.  HeUer,  1  Code  R.  (N.  S.)  390;  S.  C,  6  How.  Pr.  194. 

84  Cal.  Code  Civ.  Pro..  |  388;  consult  MuUlken  v.  Hull,  5  Cal.  246; 
Welch  V.  Kirkpatrick,  30  id.  204;  King  v.  Randlett,  33  Id.  322;  Ham- 
mond V.  People,  32  111.  446. 

««Tay  V.  Hawley,  39  Cal.  93;  but  see  Davidson  v.  Knox,  67  id. 
143.  Where  only  one  of  two  defendants  is  served  with  process,  it 
is  error  to  render  personal  judgment  against  both,  though  they  are 
aUeged  in  the  complaint  to  be  partners.  McCoy  v.  Bell.  1  Wash. 
St.  505. 
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under  seal  of  the  court,  and  delivering  a  copy.^  A  summons 
can  not  be  served  upon  defendant's  attorney  in  fact.®^  Putting 
the  defendant  in  unknown  possession  of  a  summons  disguised 
and  enveloped  is  not  a  good  service  of  summons.®®  Where  de- 
fendant refuses  to  accept  the  summons,  service  may  be  made  by 
"  laying  it  down  at  any  appropriate  place  in  his  possession."®* 
But  forcibly  thrusting  it  upon  him  is  improper.®^  Where,  how- 
ever, a  defendant  refused  to  receive  a  process,  it  was  held  that 
laying  it  on  his  shoulder  was  good  service.®^  If  a  copy  of  the 
summons,  and  a  certified  copy  of  the  complaint,  are  personally 
delivered  to  the  defendant,  and  issued  from  a  court  of  general 
jurisdiction,  the  court  thereby  acquired  jurisdiction  of  the  per- 
son of  the  defendant.  An  irregularity  in  the  mode  of  delivery 
is  merely  a  ground  of  application  to  the  court  to  set  aside  the 
summons." 

S  3907.  Service  by  publication.  The  statutes  of  all  states  pro- 
vide how  service  of  summons  may  be  made  by  publication.  In 
California  this  mode  of  service  may  be  resorted  to  in  four  classes 
of  cases  only,  to-wit:  1.  When  defendant  resides  out  of  the  state, 
2.  When  defendant  has  departed  from  the  state;  3.  When  defend- 
ant can  not  be  found  within  the  state,  or  when  he  conceals 
himself  to  avoid  service;  4.  When  the  defendant  is  a  foreign  cor- 
poration, having  no  managing  or  business  agent,  cashier,  or  sec- 
retary within  the  state.  In  such  cases  the  court  or  judge  may 
grant  »n  order  that  the  service  be  made  by  publication  of  sum- 
mons.®^   The  existence  of  either  one  of  these  conditions  is  not 

86  Edmondson  v.  Mason,  16  Cal.  386;  People  v.  Bemal,  43  id.  385. 
Under  the  statutes  of  Utah  (Laws  of  1881,  pp.  201,  202,  §  268.  subd. 
8),  the  summons  can  be  served  "  on  the  defendant  personaUy,  or 
by  leaving  a  certified  copy  thereof  at  his  usual  place  of  abode,  with 
some  suitable  person  of  at  least  the  age  of  fourteen."  And  an 
alternative  writ  of  prohibition  may  be  so  served.  People  v.  House» 
4t  Utah.  382. 

87  Drake  v.  Duvenick,  45  Cal.  455. 

88  Bulkley  v.  Bulkley,  6  Abr.  Pr.  307. 
8©  Davison  v.  Baker,  24  How.  Pr.  39. 
©Old. 

fii  Bell  V.  Vincent.  7  Dow.  &  Ry.  233. 

MPeck  V.  Strauss,  33  Cal.  678.  For  the  mode  of  transmitting 
summonses,  and  other  writs,  orders,  or  papers,  by  telegraph,  for 
service  in  any  place,  and  mode  of  service  and  return,  see  Cal.  Code 
Civ.  Pro.,  §  1017. 

»3  Cal.  Code  Civ.  Pro.,  §  412,  as  amended  by  act  of  March  23,  1803. 
This  section  is  not  invalid  because  it  includes  in  its  provisions  pro- 

Vol.  11  —  113 


§  3907     PROCEEDINGS  TO  OBTAIN  JURISDICTION.        ^^8 

• 

alone  sufficient.  In  addition  thereto^  it  must  also  appear  by  affi- 
davit, or  by  the  verified  complaint  on  file,  that  a  cause  of  action 
exists  against  the  defendant  in  respect  to  whom  the  service  is  to 
be  made,  or  that  he  is  a  necessary  or  proper  party  to  the  action.*^ 
It  is  settled  that  the  statute  providing  the  mode  for  acquiring 
jurisdiction  of  a  defendant  by  the  publication  of  summons,  being 
in  derogation  of  the  common  law,  must  be  strictly  followed  in 
order  to  give  the  court  jurisdiction  over  the  person  of  the  defend- 
ant.* There  is  no  provision  that  a  judge  may  order  a  summons 
to  issue.  His  only  power  is  to  order  a  summons,  which  has  al- 
ready issued,  to  be  served  in  a  particular  manner.*'  No  pre- 
sumption in  favor  of  jurisdiction  acquired  by  publication  of  sum- 
mons will  be  indulged.®^  The  order  must  direct  the  publication 
to  be  made  in  a  newspaper,  to  be  designated,  as  most  likely  to  give 
notice  to  the  person  to  be  served,  and  for  such  length  of  time 
as  may  be  deemed  reasonable,  at  least  once  a  week;  but  publica- 
tion against  a  defendant  residing  out  of  the  state  or  absent  there- 
from must  not  be  less  than  two  months.  If  the  place  of  residence 
of  a  nonresident  or  absent  defendant  is  known,  the  order  mugt 
direct  a  copy  of  the  summons  and  complaint  to  be  forthwith 
deposited  in  the  post-office,  directed  to  the  person  to  be  served 
at  his  place  of  residence.  When  publication  is  ordered,  per- 
sonal service  of  a  copy  of  the  summons  and  complaint  out  of 
the  state  is  equivalent  to  publication  and  deposit  in  the  post- 
office,  and  in  either  case  the  service  of  the  summons  is  complete 
at  the  expiration  of  the  time  prescribed  by  the  order  for  pubU- 

■ 

ceedings  purely  in  personam^  Perkins  v.  Wakeman,  86  Gal.  580:  21 
Am.  St.  Rep.  67. 

w  Cal.  Code  Civ.  Pro.,  S  412. 

«»  Ricketson  v.  Richardson,  26  Cal.  149;  87  Am.  Dec.  164;  Jordan 
V.  Giblln,  12  Cal.  100;  Forbes  v.  Hyde.  31  Id.  342;  People  v.  Hnber. 
20  id.  81;  Cohn  v.  I^eml)er,  47  Id.  145;  Israel  v.  Arthur,  1  West 
Coast  Rep.  286;  Brown  v.  Tucker,  id.  489. 

»«  People  V.  Huber,  20  Cal.  81. 

97  McMinn  v.  Whelan,  27  Cal.  309;  Hallett  v.  Rlghters,  13  How. 
Pr.  43;  Kendall  v.  Washburn,  14  id.  380;  Titus  v.  Relyea,  16  id. 
371;  Cook  v.  Parren,  34  Barb.  96;  S.  C,  12  Abb.  Pr.  359;  11  id.  40; 
Wortman  v.  Wortman,  17  Abb,  Pr.  66;  Fiske  v.  Anderson,  33  Barb. 
71;  8.  C,  12  Abb.  Pr.  a  Where  a  court  has  jurisdiction  of  the  snb- 
ject-matter,  the  question  as  to  whether  it  acquires  Jurisdiction  over 
defendants  served  with  summons  by  publication  is  one  which  the 
court  has  authority  to  pass  upon.  Mines,  etc.  t.  Superior  Courts 
91  Cal.  101. 
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cation.**  This  procedure  is  constitutional  only  when  the  action 
is  for  the  purpose  of  affecting  the  hiatus  of  the  defendant.  If 
the  object  of  the  action  is  to  subject  the  property  of  the  defend- 
ant within  the  state  to  execution  issued  on  a  judgment  against 
him,  such  property  must  be  attached  at  the  inception  of  the  pro- 
ceeding. After  attachment,  and  a  publication  of  summons  in 
the  manner  provided  by  statute,  the  action  becomes,  in  effect, 
a  proceeding  in  rem  against  the  property  attached,  and  the  judg- 
ment is  in  rem  against  such  property,  and  not  in  personam  against 
the  defendant.  A  judgment  rendered  against  a  defendant  not 
personally  served  with  process,  and  whose  property  had  not  been 
attached,  would  be  void  for  want  of  due  process  of  law.  This 
important  doctrine  has  been  recently  established  by  the  Supreme 
Court  of  the  United  States,  and  it  is,  of  course,  binding  on  all 
state  courts,  notwithstanding  the  statutes  of  many  states,  as  in 
California,  attempt  to  authorize  a  judgment  against  a  person 
not  served  upon  a  mere  publication  of  summons.^ 

§  8908.  What  is  sufficiezit  publication.  A  publication  of  sum- 
mons weekly,  against  a  nonresident  defendant,  commencing  on 
the  tenth  day  of  January,  and  ending  on  the  ninth  day  of  April, 
is  a  publication  of  three  full  calendar  months,  and  the  first  day 
of  the  forty  within  which  the  defendant  is  required  to  answer 
is  the  tenth  of  April.^^  If  the  last  day  of  the  publication  is 
in  the  same  week  in  which  the  three  months  expire,  the  publi- 
cation is  sufficient,  although  this  day  is  less  than  three  months 
from  the  first  day  of  publication.^®^  If  some  of  the  publications 
of  a  summons,  including  the  last,  are  made  on  Sunday,  in  the 
regular  issue  of  the  paper,  it  does  not  vitiate  the  service.*^    The 

08  Cal.  Code  Civ.  Pra.  fi  413. 

MPennoyer  v.  Nisff,  96  U.  8.  728;  Hart  v.  Sansom,  110  id.  151; 
Belcher  v.  Chambers,  53  Cal.  635;  Denny  v.  Ashley,  12  Col.  165; 
Smith  V.  Montoya,  1  West  Coast  Rep.  152;  McKinney  v.  Collins, 
88  N.  Y.  216;  see  Perkins  v.  Wakeham,  86  Cal.  580;  21  Am.  St.  Rep. 
67.  The  foreclosure  of  a  mortgage  is  in  its  nature  a  proceeding 
in  rem  against  the  mortgaged  property,  and  summons  may  be  served 
on  a  nonresident  by  publication.  La  Fetra  v.  Gleason,  101  N.  Y. 
246. 

100  Savings  &  Loan  Society  v.  Thompson,  32  Cal.  347.  Publication 
in  newspaper  of  general  circulation.  See  White  v.  Hinton,  3  Wyo. 
753. 

101  Savings  &  Loan  Society  v.  Thompson,  32  Cal.  347. 
loaid.;  see  fi  3908,  n.,  ante. 
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month  contemplated  by  the  statute  is  a  calendar  and  not  a  limar 
month.^^  When  the  time  is  important,  courts  will  inquire  into 
a  day  or  fractional  portion  of  a  day.*^  A  judgment  rendered 
against  a  party  who  is  absent  from  the  state  upon  publication 
of  the  summons  thirty  days  only  is  void.^^  A  publication  for 
seventy  days  is  held  to  be  a  publication  for  ten  weeks.*^  A  pub- 
lication foi*  thirty-nine  days  is  held  a  publication  for  six  weeks. ^^ 
The  month  contemplated  by  the  statute  is  a  calendar  month, 
and  not  a  lunar  month.^^ 

§  3909.  Change  in  summons  Inadmissible.  The  summons 
must  be  published  as  it  was  when  the  order  of  publication  was 
made.^^  For  example,  when  an  order  was  made  for  the  service 
of  summons  by  publication,  and  a  summons  was  issued,  and  a 
supplemental  complaint  was  afterwards  filed,  and  a  summons  is- 
sued thereon,  it  was  held  that  the  original  action  became  merged 
in  the  action  as  supplemented,  and  the  court  did  not  acquire 
jurisdiction  of  the  persons  of  absent  defendants  by  publication 
of  the  original  summons,  but  it  was  essential  to  serve  by  publica- 
tion the  summons  issued  on  the  supplemental  complaint.*^®  Dis- 
crepancies of  a  purely  literal  character  between  the  summons  as 
issued  and  as  published  will  be  disregarded,  where  in  sense  and 
meaning  they  are  identical.*" 

{  3910.  Time  to  appear  after  publication.  The  California 
Code  of  Civil  Procedure"^  further  provides,  in  relation  to  service 
on  nonresidents  by  publication,  that "  the  service  of  the  summons 
shall  be  deemed  complete  at  the  expiration  of  the  time  prescribed 
by  the  order  for  publication/'    It  is  held  that  the  publication 

103  Savings  &  Locin  Society  v.  ^Thompson,  32  Oal.  347. 

104  People  V.  Beatty,  14  Cal.  666. 
106  Jordan  v.  Giblln,  12  Cal.  100. 

106  People  V.  Gray,  10  Abb.  Pr.  468. 

107  Olcott  V.  Robinson,  21  N.  Y.  150;  78  Am.  Dec.  126.  Under  the 
statute  requiring  publication  of  summons  to  be  made  not  lees  tbao 
once  a  week  for  six  consecutive  weeks,  six  publications  are  sufficient, 
where  It  is  made  once  In  each  of  six  consecutive  weeks.  State  v. 
Superior  CJourt,  6  Wash.  St  352. 

108  Sprague  v.  Norway,  31  Cal.  173;  S.  &  L.  Soc.  v.  Thompson,  32 
Cal.  350. 

109  McMinn  v.  Whelan,  27  Cal.  300. 

110  Forbes  v.  Hyde,  31  Cal.  342;  McMInn  v.  Whelan,  27  id.  300. 

111  Sharp  V.  Daugney,  33  Cal.  505. 
ii«  Cal.  Code  Civ.  Pro.,  §  413. 
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only  affects  the  service  of  the  summons,  and  the  defendant  is  en- 
titled to  forty  days  after  the  period  of  pubhcation  to  file  his 
answer.^^* 

§  3911.  Depoflit  in  poflt-ofELce.  In  case  of  publication  where 
the  residence  of  a  nonresident  or  absent  defendant  is  known,  the 
court  or  judge  shall  also  direct  a  copy  of  the  summons  and  com- 
plaint to  be  forthwith  deposited  in  the  post-ofiice,  directed  to 
the  person  to  be  served  at  his  place  of  residence."*  Service  of 
the  summons  upon  infants,  although  under  the  age  of  fourteen 
years,  should  be  made  by  depositing  a  summons  and  certified 
copy  of  the  complaint  in  the  post-office,  directed  to  the  infant, 
the  same  as  to  other  defendants."^  The  failure  to  deposit  such, 
when  directed  to  a  minor,  is  not  cured  by  the  appearance  of  the 
mother  in  her  own  behalf."®  When  an  order  for  service  by  pub- 
lication is  obtained,  if  personal  service  out  of  the  state  is  effected, 
it  is  unnecessary  to  proceed  to  make  publication,  and  to  deposit 
a  summons  in  the  post-office."''  In  New  York  it  is  held  that 
such  personal  service  out  of  the  state  is  only  equivalent  to  mail- 
ing, and  can  have  no  greater  effect.*^®    A  delay  of  four  days  in 

118  Grewell  v.  Henderson,  5  Gal.  465.  In  Colorado,  fifty  days  must 
elapse  after  the  last  publication  required  by  law  before  the  de- 
fendant can  properly  be  considered  in  default.  O'Rear  v.  Lazarus, 
8  Col.  608.  Publication  of  the  summons  beyond  the  time  required 
by  the  order  of  the  court  does  not  extend  the  time  in  which  the 
defendant  is  required  to  answer.  Anderson  v.  Goff,  72  Cal.  65;  1 
Am.  St.  Rep.  34. 

114  Cal.  Code  Civ,  Pro.,  §  413;  Back  v.  Crussell,  2  Abb.  Pr.  386; 
Van  Wyck  v.  Hardy,  11  id.  474;  8.  C,  20  How.  Pr.  222;  Victor  Mill, 
etc.,  Co.  V.  Justice's  Court,  1  West  Coast  Rep.  299.  The  attorney 
for  the  plaintiff  may  deposit  a  copy  of  the  summonp  and  complaint 
in  the  post-ofilce,  and  his  affidavit  is  sufbcient  proof  thereof.  An- 
derson V.  6o£F,  72  Cal.  34;  1  Am.  St.  Rep.  134;  and  the  deposit  may 
properly  be  made  in  the  post-offlce  where  the  attorney  resides  and 
has  his  office,  although  the  order  for  publication  was  made  at  a 
different  place.    Mudge  v.  Steinhart,  78  Cal.  34;  12  Am.  St  Rep.  17. 

115  Gray  v.  Palmer,  9  Cal.  616. 
lie  Id. 

117  Abrahams  v.  Mitchell,  8  Abb.  Pr.  123. 

118  Fiske  V.  Anderson,  12  Abb.  Pr.  8.  Where  the  summons  and 
complaint  were  mailed  to  the  defendant  and  were  taken  from  the 
post-office  by  the  defendant's  husband,  and  delivered  to  her  in  a 
sealed  envelope,  this  was  held  not  to  be  personal  service,  within 
the  meaning  of  the  statute  permitting  personal  service  without  the 
state  as  a  substitute  for  publication  and  deposit  in  the  post-office. 
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mailings  caused  by  waiting  to  have  the  papers  printed,  does  not 
render  the  service  irregular.***    Fifteen  days'  delay  would  make 

it  irregular.**^ 

I  8912.  B«rTic6  by  publicationy  whMi  conclii«iT6b       The     pro- 

yibions  of  the  statute  prescribing  the  mode  of  acquiring  jurisdic- 
tion of  the  person  of  the  defendant  by  publication  of  the  sum- 
mons must  be  strictly  pursued.*^  If  the  Code  intended  a  judg- 
ment rendered  against  a  defendant  served  by  publication  to  be 
final  under  all  circumstances,  the  constitutionality  of  such  service 
might  admit  of  very  grave  doubt.  But  the  legislature  did  not 
so  intend.*^  The  affidavit  is  only  prima  facie  evidence  of  the 
facts,  and  if  untrue,  the  defendant  can  at  any  time  have  the 
judgment  set  aside.*^  If  the  defendant  in  fact  conceals  himself 
to  avoid  the  service  of  process,  he  will  not  be  heard  to  complain 
that  he  was  not  personally  served.*^  If  jurisdiction  of  the  per- 
son of  a  defendant  was  to  be  acquired  by  publication  of  the  sum- 
mons in  lieu  of  personal  service,  the  statutory  mode  must  he 
strictly  pursued;  and  if  it  appear  that  the  court  never  had  juris- 

Hospital  Trust  Ck>.  v.  Keeney,  1  N.  Dak.  411.  A  Nevada  statute 
(Gen.  Stat»  §  8061)  provides  that  in  a  suit  against  a  corporation 
organized  under  the  laws  of  GaUfornia,  a  copy  of  the  summoiLs  and 
complaint  shall  be  mailed  to  the  president  and  trustees  of  such 
corporation  at  their  place  of  business  in  California,  in  addition  to 
the  personal  service  required  by  the  same  statute,  and  it  Is  held 
that  in  the  absence  of  the  personal  service  so  required,  the  mailing 
of  a  copy  of  the  summons  and  complaint  to  the  president  and  trus- 
tees adds  no  force  to  the  officer's  return  on  the  summons.  Lonkey  v. 
Mining  Co.,  21  Nev.  312.  Personal  service  out  of  the  state  can  t)e 
made,  if  at  all,  only  when  a  publication  of  the  summons  has  been 
ordered,  and  a  prior  servicje  out  of  the  state  is  of  no  avail.  McBlain 
V.  McBlain,  77  Gal.  507;  and  see  Freeman  v.  Ald^rson,  110  U.  & 
185. 

n»  Van  Wyck  v.  Hardy.  11  Abb.  Pr.  473. 

lao  Back  v.  Grussen.  2  Abb.  Pr.  386. 

121  Jordan  v.  Giblin,  12  Gal.  100;  Gohn  v.  Kember,  47  id.  145; 
Kendall  v.  Washburn,  14  How.  Pr.  380.  It  is  necessary  that  every 
material  requirement  of  the  statute  concerning  service  of  summons 
by  publication  be  carefully  and  strictly  pursued  in  order  to  give  the 
court  jurisdiction.  Davis  v.  Monat  Lumber  Go.,  2  Gol.  App.  381; 
Roberts  v.  Roberts,  3  id.  6;  Beckett  v.  Gunin,  15  Gol.  281;  O'Rear 

.  V.  Lazarus,  8  id.  608. 

122  Ware  v.  Robinson,  9  Gal.  111. 
128  Id. 

124  Id.;  see,  also,  Swain  v.  Ghase,  12  Gal.  285;  Ricketson  v.  Richard- 
son, 26  id.  154;  Braly  v.  Seaman,  30  id.  617. 
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diction  of  the  person  of  the  defendant  by  reason  of  noncompli- 
anoe  with  the  provisions  of  the  statute^  the  judgment  entered 
in  the  case  against  such  defendant  will  be  pronounced  a  nullity, 
whether  it  come  directly  or  collaterally  in  question.^*  But  a 
judgment  rendered  against  a  nonresident  of  the  state  who  has 
not  been  pertonally  ser^^ed  within  the  state,  nor  submitted  him- 
self to  the  jurisdiction  of  the  court,  can  only  be  enforced  within 
the  state  in  which  the  judgment  is  rendered,  and  no  personal  lia- 
bility will  result  therefrom  which  will  be  recognized  beyond  the 
state  in  which  the  action  originated.^*® 

las  McMinn  y.  Whelan,  27  Gal.  312;  see,  also,  Forbes  t.  Hyde,  31 
id.  347-355;  McCauley  v.  Fulton,  44  id.  359;  Martin  v.  Parsons, 
50  id.  502. 

126  See  Wilson  v.  Graham,  4  Wash.  C.  G.  53;  F<^ger  v.  Columbian 
Ins.  Co.,  99  Mass.  267;  90  Am.  Dee.  747;  Holmes  v.  Holmes,  4  Lans. 
388;  Weil  v.  Lowenthal,  10  Iowa,  578;  Harris  v.  Hardeman,  14 
How.  (U.  S.)  340;  Reber  v,  Wright,  68  Penn.  St  471;  Freeman  on 
Judgments,  fi  564;  Pennoyer  v.  Neff,  95  U.  S.  728;  Hart  t.  Sansom, 
110  id.  151;  Belcher  v.  Chambers,  53  Gal.  635;  Smith  t.  Montoya,  1 
West  Coast  Bep.  152;  McKinney  v.  ColUns,  88  N.  Y.  216. 


CHAPTER  n. 
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fi  8918«  Sumxnons  in  action  on  contract  for  payment  of  moneys 
only. 

Form  No.  945- 

[State  and  County.]  [Coubt.] 


Action  brought  in  the  Superior  Court  of 

the  state  of  California,  In  and  for  the  city 

.  .    and    county   of    San   Francisco,   and    the 

agatns  ^  complaint  filed  in  said  city  and  county  of 

San  Francisco,  in  the  ofiice  of  the  clerk  of 
said  Superior  Court 


A.   B.,   Plaintiff, 


C.  D.,  Defendant 


The  People  of  the  State  of  California  send  greeting: 
To ,  defendant:  You  are  hereby  required  to  ap- 
pear in  an  action  brought  against  you  by  the  above-named  plain- 
tiff in  the  Superior  Court  of  the  state  of  California,  in  and  for  the 

city  of and  county  of ,  and  to  answer 

the  complaint  filed  therein,  within  ten  days  (exclusive  of  the  day 
of  service)  after  the  service  on  you  of  this  summons,  if  served 
within  this  county;  or  if  served  elsewhere,  within  thirty  days. 

The  said  action  is  brought  to  recover  the  sum  of 

dollars,  gold  coin  of  the  United  States,  due  from  defendant  to 
plaintiff  upon  [a  certain  promissory  note  made  by  the  defend- 
ant on  the day  of ,  18. .,  to  said  plaintiff, 

for dollars,  payable months  after  date] , 

particularly  described  in  the  complaint;  also  for  interest  thereon, 
at  the  rate  of per  cent,  per  month. 

And  you  are  hereby  notified  that  if  you  fail  to  appear  and  an- 
swer the  said  complaint,  as  above  required,  the  said  plaintiff  will 

take  judgment  against  you  for  said  sum  of dollars, 

in  gold  coin  of  the  United  States,  interest  and  costs. 

Given  under  my  hand  and  the  seal  of  the  Superior  Court  of 
the  state  of  California,  in  and  for  the  city  and  county  of 

,  this day  of ,  18 . . 

A.  B.,  Clerk. 
By  C.  D.,  Deputy  Clerk. 

E.  F.,  Plaintiff's  Attorney. 
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fi  8014.  The  same.  If  the  recovery  of  money  or  damages  be 
demanded,  the  amount  thereof  must  be  stated  in  the  prayer  of 
the  complaint.*  The  relief  granted  to  a  plaintiff,  if  there  be 
no  answer,  can  not  exceed  that  which  he  shall  have  demanded 
in  his  complaint.^  A  notice  in^feummons,  that  plaintiff  will  take 
judgment  for  the  given  sum,  "  with  interest "  thereon  from  a 
specified  day,  is  sufficient.^  In  an  action  for  work  and  labor 
done,  and  for  the  enforcement  of  a  mechanic's  lien,  it  is  suffi- 
cient if  the  notice  in  the  summons  says  ^'  that  plaintiff  will  take 
judgment  for  a  certain  sum  specified  therein."  So  held  in  the 
Supreme  Court  of  Oregon.*  The  judgment  by  default  is  fatally 
defective  if  the  summons  does  not  apprise  the  defendant  that, 
upon  his  failure  to  appear  and  answer,  the  plaintiff  will  take 
judgment  against  him  for  a  certain  sum.*  Where  no  other  no- 
tice was  given  than  that  judgment  would  be  taken  for  a  speci- 
fied sum,  the  plaintiff  can  only  take  an  ordinary  judgment  upon 
default  for  the  money  demanded.® 

§  3015.  The  same  —  summons  in  Justice's  Court 

Form  No.  946. 

[State  and  County."!  [Coubt.] 


A.  B.,  Plaintiff, 

against 
O.  D.,  Defendant 


The  People  of  the  state  of  California  send  greeting: 
To ,  defendant.    You  are  hereby  required  to  ap- 
pear in  an  action  brought  against  you  by  the  above-named  plain- 
tiff, in  the  Justice's  Court  of township,  county  of 

,  state  of  California,  and  to  answer  before  the  justice 

at  his  office  in  the  said  township,  the  complaint  filed  therein, 

1  Oal.  Code  Civ.  Pro.,  §  426,  subd.  3. 

aid.,  fi  580.  A  Judgment  for  damages  in  excess  of  the  amount 
prayed  for  is  erroneous^    Burke  v.  Roch,  75  Cal.  356;  see  §  3900,  ante. 

8  People  V.  Woodlief,  2  Cal.  241;  King  v.  Blood,  41  id.  317;  Swift 
V.  De  Witt,  3  How.  Pr.  280. 

*  Willamette  Falls  &  M.  Co.  v.  Riley,  1  Oreg.  183.  As  to  when 
the  summons  must  specify  the  amount,  see  Commissioners  of  Al- 
bany V.  Classon,  17  How.  Pr.  193;  Cemetery  Board  v.  Teller,  8  id. 
504;  Diblee  v.  Mason,  1  Code  R.  37. 

5  State  V.  Woodlief,  2  Cal.  241. 

^  Porter  v.  Hermann,  8  Cal.  625. 
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within  five  days  (exclusive  of  the  day  of  service) 

after  the  service  on  you  of  this  summons  —  if  served  within  the 
township  in  which  this  action  is  brought;  or  if  served  out  of 
i^aid  township,  but  in  said  county,  within  ten  days;  or  within 
twenty  days  if  sen-ed  elsewhere. 

The  said  action  is  brought  to  recover  [ dollars 

jirincipal,  and  interest  at  the  rate  of per  cent,   per 

month  from  the day  of ,  18. .,  upou  a 

l)romi8sory  note  made  by  the  defendant  to  the  order  of  A.  B., 

dated  the day  of ,  18. .,  and  payabk 

months  after  date,  and  which  note  was  indorseil  and 

delivered  to  the  plaintiff  by  said  A.  B.]  And  you  are  hereby 
notified  that  if  you  fail  to  so  appear  and  answer  said  complaint, 
as  above  required,  said  plaintiff  will  take  judgment  against  you 

for  the  sum  of dollars,  together  with  costs 

Make  legal  service  and  due  return  hereof. 

Given  under  my  hand  this day  of , 

18.. 


Justice  of  the  Peace  of  said  Township. 


Plaintiff^s  Attorney. 

§  3016.  Action  in  Justice's  Conit.      An  action  in  a  Justice's 

Court  is  commenced  by  filing  a  complaint^  Parties  may  appear 
and  act  in  person,  or.  by  attorney,  and  any  person,  except  the 
coil  stable  by  whom  the  summons  or  jury  process  was  served,  may 
r.H  as  attorney.®  At  any  time  after  the  complaint  is  filed,  the 
defendant  may,  in  writing  or  by  appearing  and  pleading,  waive 
the  issuing  of  summons.**  The  time  specified  in  the  summons 
for  the  appearance  of  the  defendant  must  be  as  follows:  1.  If  an 
order  of  arrest  is  indorsed  on  the  summons  forthwith;  2.  In  all 
other  cases  the  summons  must  contain  a  direction  that  the  de- 
fendant must  appear  and  answer  the  complaint  within  five  days, 
if  the  summons  be  served  in  the  township  in  which  the  action  is 
brought;  within  ten  days,  if  served  out  of  the  township  but  in 

7  Cal.  Code  Civ.  Pro.,  §  839.  Sufficiency  of  complaint  In  Ju8tlce*8 
Court.  See  Montgomery  v.  Superior  Court,  68  Cal.  407;  Terry  v. 
Superior  Court,  110  lii.  85. 

«  Cal.  Crxle  Civ.  Pro.,  §  842. 

»  Id.,  ((  841.  .Ns  to  appearance  of  infants,  see  Id.,  S  843.  For  what 
tlie  summons  must  contain,  and  to  whom  directed,  see  id.,  |  844. 
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the  county  in  which,  the  action  is  brought;  and  within  twenty 
days,  if  served  elsewhere.^^  If  brought  within  the  city  and 
county  of  San  Francisco,  within  three  days  after  service." 

fi  8917.  Sumxnons,  •Htm,  If  the  summons  is  returned  without 
being  served  upon  one  or  all  of  the  defendants,  an  alias  summons 
may  issue  in  the^me  form,  except  that  the  time  for  the  appear- 
ance of  the  defendant  may  be  fixed  at  a  period  not  to  exceed 
ninety  days  from  its  date.^'  The  justice  may,  within  a  year 
from  the  date  of  the  filing  of  the  complaint,  issue  as  many  alias 
summonses  as  may  be  demanded  by  the  plaintiff.^' 

I  3918.  Service  of  mimmoxui.  The  summons  may  be  served  by 
a  sheriff  or  constable  of  sny  of  the  counties  of  this  state,  but 
when  it  is  to  be  served  out  of  the  county,  the  summons  shall  have 
attached  to  it  a  certificate  of  the  county  clerk  that  the  person 
issuing  the  same  was  an  acting  justice  of  the  peace  at  the  date 
of  the  summons.  A  justice's  summons  may  also  be  served  by  any 
male  resident  over  the  age  of  twenty-one  years,  not  a  party  to 
the  suit,  within  the  county  where  the  action  is  brought,  and 
must  be  served  and  returned  as  provided  by  title  5,  part  2  (sec- 
tions 405-416),  California  Code  of  Civil  Procedure.  Summons 
may  also  be  served  by  publication  under  the  same  circumstances 
and  in  the  same  manner  as  a  Superior  Court  summons.^^ 

§  8010.  Summons  in  action  to  foreclose  mortgage. 

Form  No.  947. 

[Title  as  in  No.  945.] 

The  People  of  the  state  of  California  send  greeting: 

To ,  defendant.    You  are  hereby  required  to  appear 

In  an  action  brought  against  you  by  the  above-named  plaintiff,  in 

10  Oal.  Code  Civ.  Pro.,  fi  845. 

nstat.  1871-2,  p.  94.  As  to  the  practice  in  Justices*  Courts  in 
the  city  and  county  of  San  Francisco,  see  Harston's  Pr.,  p.  56,  notes 
to  %  119. 

12  Oal.  Code  Civ.  Pro.,  %  846. 

IS  Id.,  %  847.  As  to  when  the  summons  may  be  served  out  of  the 
county  in  whfch  the  action  is  brought,  see  Id.,  §  818.  A  Judgment 
based  upon  an  alias  summons  issued  without  any  return  of  tlie 
original,  and  which  imperfectly  states  the  nature  of  the  cause  of 
action  and  fails  to  notify  the  defendant  to  appear  and  answer  at 
the  office  of  the  Justice,  Is  not  void.  Dore  v.  Dougherty,  72  Cal.  232; 
1  Am.  St.  Rep.  148. 

14  Cal.  Code  Civ.  Pro.,  §  849. 
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the  Superior  Court  of  the  state  of  California,  in  and  for  the 
,  county  of ,  and  to  answer  the  com- 
plaint filed  therein,  within  ten  days  (exclusive  of  the  day  of  ser- 
vice) after  the  service  on  you  of  this  summons  —  if  served  within 
this  county;  or  if  served  elsewhere,  within  thirty  days. 

The  said  action  is  brought  to  "obtain  a  decree  of  this  court  for 

the  foreclosure  of certain  mortgage  described  in 

the  said  complaint,  and  executed  by  the  said    

on  the day  of ,  18. .,  to  secure  the  payment 

of  a  certain ,  that  the  premises  conveyed  by  said 

mortgage  may  be  sold,  and  the  proceeds  applied  to  the  payment 
of  said ;  and  in  case  such  proceeds  are  not  suffi- 
cient to  pay  the  same,  then  to  obtain  an  execution  against  said 

for  the  balance  remaining  due,  and  also  that  the 

said  defendant,  and  all  persons  claiming  by,  through,  or  under 

may  be  barred  and  foreclosed  of  all  right,  title. 

claim,  lien,  equity  of  redemption,  and  interest  in  and  to  said 
mortgaged  premises,  and  for  other  and  further  relief,  as  will  more 
fully  appear  by  reference  to  the  complaint  on  file  herein. 

And  you  are  hereby  notified  that  if  you  fail  to  appear  and 
answer  the  said  complaint,  as  above  required,  the  said  plaintiff 
will  apply  to  the  court  for  the  relief  demanded  in  the  said  com- 
plaint. 

[Attestation,  date,  and  signature  as  in  No.  945.] 

§  3020.  Actions  for  specific  relief.  A  summons  for  relief 
is  the  proper  form  in  an  action  in  which  a  part  of  the  relief 
sought  is  unliquidatel  damages  for  the  breach  of  an  agreement  to 
carry  on  business  ;^'^  or  for  breach  of  agreement  to  convey  real 
property;^®  or  in  any  action  on  undertaking  of  bail;"  or  on  a 
constable's  bond.^®  So  in  an  action  for  breach  of  warranty;^*  so 
in  actions  for  conversion;^  so  in  actions  for  an  account  of  moneys 

15  Tuttle  V.  Smith,  6  Abb.  Pr.  329;  S.  C,  14  How.  Pr.  395;  but  see 
Hartman  v.  Williams,  4  Cal.  225;  Dimiek  v.  CampbeU,  31  Id.  2S9; 
Bmeric  v.  Tams,  6  id.  156. 

16  Johnson  v.  Paul,  6  Abb.  Pr.  335,  note;  S.  C,  14  How.  Pr.  454. 

17  Kelsey  v.  Covert,  6  Abb.  Pr.  336;  S.  C,  15  How.  Pr.  92;  Lievy  v. 
Nicholas,  15  Abb.  Pr.  63,  note. 

18  Mayor  of  New  York  v.  Lyons,  1  Daly,  296;  24  How.  Pr.  280. 

19  Dunn  V.  Blooming^dale,  6  Abb.  Pr.  340,  note;  S.  C,  14  How.  Pr. 
474. 

20  Voorhies  v.  Scofleld,  7  How.  Pr.  51;  Bidder  v.  Wbitloek.  12  id. 
208. 
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collected.^  Where  an  allegation  of  a  mistake  on  a  former  ac- 
counting, and  a  demand  for  a  new  accounting,  is  contained  in  the 
complaint,  the  summons  is  properly  for  relief.®  Against  a  car- 
rier for  loss  of  goods,^  or  for  breach  of  contract  to  transport 
goods;^  for  unliquidated  damages  generally;*  for  liquidated 
and  unliquidated  damages.^  In  actions  for  fraud,  the  sum- 
mons must  apprise  the  defendant  that  on  failure  to  answer 
judgment  will  be  taken  against  him  for  the  fraud.  A  mere 
notice  that  a  money  judgment  will  be  taken  against  him  will  not 
support  a  judgment  for  fraud;^  or  to  open  an  account  on  the 
ground  of  mistake.^  So  for  damages  for  death  by  wrongful 
act;^  so  on  breach  of  contract  to  convey;^  for  breach  of  con- 
tract to  marry.'* 

§  3921.  Alias  summons.  The  clerk  of  the  Superior  Court  is 
authorized,  on  demand  of  the  plaintiff,  to  issue  an  alias  sum- 
mons after  the  expiration  of  the  year  during  which  the  original 
must  be  issued.  If  the  plaintiff  is  guilty  of  laches,  by  failing 
to  serve  either  the  original  or  the  alias,  the  defendant  may  move 
to  quash.** 

{  3922.  Redelivery  and  service  after  return.  After  a  sum- 
mons has  been  served  on  some  of  the  defendants,  and  returned, 
the  court  may  order  it  delivered  to  the  plaintiff  for  further  ser- 

21  West  V.  Brewster,  1  Duer,  647;  see  Cal.  Code  Civ.  Pro.,  S  407. 

22  McDougall  V.  Cooper,  31  N.  Y.  4»8. 

28  Hewitt  V.  HoweU,  8  How.  Pr.  346;  CampbeU  v.  Perkins,  4  Seld. 
438. 

24  Lullng  V.  Stanton,  2  Hilt  538. 

25  Croden  v.  Drew,  3  Duer,  654;  People  v.  Bennett,  6  Abb.  Pr.  343; 
Salters  v.  Ralph,  16  Id.  273;  Cobb  v.  Dunkin,  19  How.  Pr.  164; 
Lullng  V.  Stanton,  8  Abb.  Pr.  378. 

28  Norton  v.  Cary,  14  Abb.  Pr.  364;  S.  C,  23  How.  Pr.  469;  Harts- 
horn V.  Newman,  15  Abb.  Pr.  63;  Hemson  v.  Decker,  29  How.  Pr. 
385. 

27  Porter  v.  Hermann,  8  Cal.  619;  Hartshorn  v.  Newman,  15  Abb. 
Pr.  63;  Travis  v.  Tobias,  7  How.  Pr.  90;  Field  v.  Morse,  Id.  12. 

28  McDougaU  V.  Cooper,  31  N.  Y.  498. 

29  Doedt  V.  Wlswell,  15  How.  Pr.  128. 

80  Johnson  v.  Paul,  14  How.  Pr.  454. 

81  Davis  V.  Bates,  6  Abb.  Pr.  15;  McDonald  v.  Walsh,  5  Id.  68; 
M'Neff  V.  Short,  14  How.  Pr.  463.  The  cases  of  Williams  v.  Miller, 
4  Id.  94;  2  Code  R.  55;  and  Leopold  v.  Poppenhelmer,  1  Id.  39,  over- 
ruled. 

32Dunker  v.  Lutz,  48  Cal.  466;  and  see  Linden,  etc.,  Mln.  Oo.  y. 
Sheplar,  53  Id.  245;  Coombs  v.  Parish,  6  Col.  296. 
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vice  on  other  defendants  in  the  same  or  another  county.^  A 
redelivery  of  the  siunmons  without  an  order  of  the  court  is  an 
irregularity  of  which  the  opposite  party  may  avail  himself  by 
direct  attack;  but  such  irregularity  will  not  render  the  service 
void.** 

i  3028.  Betum  of  Bhieritt  on  summoiiB  —  gen«ral  form. 

Form  No.  948. 

[State  and  County.]  [Coubt.] 

OflSce  of  the  SheriflE,  City  and 


County  of 


1 


I  hereby  certify  that  I  received  the  within  summons  on  the 

day  of ^  18. .,  and  personally  served  the 

same  on  the day  of ,  18. .,  by  delivering 

to  [names]  ^  said  defendants  personally,  in  the  city  and  county 

of ,  a  copy  of  said  summons  attached  to  a  true 

copy  of  the  complaint  in  the  said  action  therein  named. 

G.  H.,  Sheriff. 
By  J.  K.,  Deputy  Sheriff. 
Dated  at ,  this day  of ,  18. . 

§  8024.  Service  by  shetrlff,  effect  of.  In  a  collateral  attack 
on  a  judgment  the  return  of  the  sheriff  that  he  served  a 
copy  of  the  summons  will  be  held  equivalent  to  a  return  that  he 
served  a  copy  certified  by  the  clerk.**  Where  judgment  of  fore- 
closure was  obtained  on  a  defective  service,  and  the  premises 
sold  under  the  judgment  to  a  party  who  was,  at  the  time  of  such 
purchase,  cognizant  of  the  fact  of  such  defective  service,  and 
also  that  the  defendant  was  a  married  woman,  and  where  the 
defendant  has  a  valid  defense  to  such  action,  the  judgment  vrill 
be  set  aside.^  Courts  should  presume  that  the  sheriff  served  all 
processes  within  his  jurisdiction,  where  no  place  of  service  is 
stated.^  Where  the  return  of  a  sheriff  states  that  he  served 
defendants  with  a  certified  copy  of  the  complaint^  it  will  be  pre- 
sumed that  the  copy  was  certified  by  the  clerk,  and  not  by  some 
one  else.^    A  sheriff's  return  is  not  traversable,  nor  can  it  be 

sa  Hancock  v.  Preuss,  40  Cal.  672. 
34  Id. 

86  Brown  v.  Lawson,  51  Cal.  615. 
8«  McMillan  v.  Reynolds,  11  Gal.  372. 
vt  Crane  v.  Brannan,  3  Cal.  192. 

88  Curtis  V.  Herrick,  14  Cal.  117;  73  Am.  Dec.  632.    Sufficiency  of 
service  and  return.    See  Thomas  v.  Colorado  Nat  Bank,  11  iM.  511. 
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attacked  collaterally^  even  if  he  has  been  guilty  of  fraud  or  col- 
lusion.^ Personal  service  of  writs  and  process  can  only  be 
made  by  delivering  a  copy  to  the  party  upon  whom  the  service 
ifi  required.^  In  the  absence  of  the  statute  it  will  be  necessary 
to  show  the  original  with  the  seal  of  the  courts  and  also  to  de-- 
liver  a  copy.*^  A  summons  can  not  be  served  on  defendant's 
attorney  in  f  act.*^  In  making  service  of  a  summons^  and  in  the 
return  of  such  service,  the  provisions  of  the  statute  must  be 
shown  to  have  been  substantially  followed  by  the  officer;  other- 
wise the  proceedings  can  not  be  supported  upon  a  direct  appeal.** 
A  description  in  a  sheriflE's  return  of  city  lots  by  numbers  re- 
ferring to  the  official  map  is  sufficient.** 

{  3925.  .Service  by  deputy.  The  general  rule  of  the  com- 
mon law  is  that  officers  who  exercise  judicial  functions  can  not 
act  by  deputy,  but  those  who  exercise  merely  ministerial  func- 
tions may,  without  express  authority  to  that  effect.**  In  the 
absence  of  statutory  provisions  as  to  the  appointment  of  depu- 
ties by  constables,  the  common-law  rule  applies,  and  constables 
may  act  by  deputy  in  the  exercise  of  their  ministerial  functions.** 
Courts  can  not  know  an  under-officer,  and  the  act  and  return 
on  a  summons  of  a  deputy  sheriff  is  a  nullity,  unless  done  in 
the  name  and  by  the  authority  of  his  pfincipal.*''    Where  a 

Where  the  official  return  of  th^  sheriff  shows  personal  service  of 
the  summons  upon  the  defendant,  an  affidavit  by  the  defendant 
made  after  a  great  lapse  of  time  showing  that  he  had  no  recollection 
of  the  service  of  summons  is  entitled  to  but  little  weight  as  against 
the  official  return  of  the  sherifT,  and  a  finding  in  such  case  by  the 
court  below  that  the  defendant  was  personally  served  with  the 
summons  and  a  certified  copy  of  the  complaint  will  not  be  dis- 
turbed on  appeal.  People  v.  Dodge,  104  Cal.  487;  and  see  McOoy 
V.  Vanness,  98  id.  675. 

«>  Bgery  v.  Buchanan,  5  Cal.  56. 

<o  Bdmondson  ▼.  Mason,  16  Gal  388. 

«Id. 

^  Drake  v.  Duvenick,  45  Gal.  455. 

48  People  V.  Bemal,  43  Cal.  385.  Where  the  record  itself  shows 
that  no  service  of  summons  has  been  had  upon  a  defendant,  as 
required  by  the  statute,  the  court  is  without  Jurisdiction  of  the 
person,  of  the  defendant,  and  a  Judgment  rendered  under  such  cir- 
cumstances is  a  nullity.    David  v.  Clark,  7  Mont.  100. 

44  Welch  V.  Sullivan,  8  Cal.  186. 

4B  Jobson  V.  Fennell,  85  Cal.  711. 

46  Id. 

47  Joyce  V.  Joyce,  5  Cal.  449;  Relnhart  v.  Lugo,  86  id.  396. 
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fiumiiioiis  was  served  by  the  deputy  sheriff^  and  returned^  with. 
the  following  signature  to  the  return:  "  Elijah  F.  Cole,  D.  S.,** 
and  judgment  was  rendered  by  default,  it  was  held  that  the 
judgment  was  null  and  void;  the  return  should  have  been  made 
in  the  name  of  the  sheriff  by  the  deputy.**^ 

{  3026.  On  a  minor.  If  a  father  sues  his  infant  son,  re* 
siding  with  him,  and  the  statute  requires  the  summons  to  be 
served  personally  on  the  infant  and  also  on  the  father,  a  service 
on  the  infant  alone  is  sufficient,  for  the  father  has  notice  ol  the 
suit  without  service.*® 

§  3927.  On  coxporations.  Where  the  return  of  the  sheriff 
showed  that  he  had  served  the  summons  in  the  action  "  upon 
James  Street,  one  of  the  proprietors  of  the  company,"  it  was 
not  sufficient  evidence  of  service  to  give  the  court  jurisdiction, 
it  not  appearing  that  Street  was  president  or  head  of  the  cor- 
poration,  or  secretary,  cashier,  or  managing  agent  thereof." 
A  sheriff's  return  that  he  served  the  summons  on  the  president 
and  secretary  of  the  company  is  prima  facie  evidence  that  the 
persons  named  in  the  return  were  such  officers.*^^ 

fi  3028.  On  partners.  The  return  of  a  sheriff  that  he  served 
the  summons  on  one  Pendleton,  one  of  the  partners  and  as- 
sociates of  the  company,  is  prima  facie  evidence  that  Pendleton 
was  such  partner  and  associate.*^*  Where  the  summons  was  is- 
sued against  Adams  &  Co.,  and  served  on  C.  B.  Macy,  and 
nothing  appeared  to  connect  Macy  with  Adams  &  Co.,  judg- 
ment by  default  could  not  be  sustained.*" 

48  Rowley  V.  Howard,  23  Cal.  401. 

4©  Brown  v.  Lawson,  51  Cal.  615. 

60  O'Brien  v.  Shaw's  Flat  &  Tuolumne  Canal  Co.,  10  Cal.  343: 
see,  also,  Blanc  v.  Paymaster  Min.  Oix,  95  Cal.  524;  29  Am.' St.  Rep. 
149;  Mathias  v.  White  Sulphur  Springs  Assoc..  17  Mont  542;  Bled- 
gett  V.  Schaffer,  94  Mo.  652;  Dickerson  v.  Railroad  Co.,  43  Kan. 
702. 

81  Rowe  V.  Table  Mt  Water  Co.,  10  Cal.  441. 

sa  Willson  v.  Spring  HiU  Quartz  Mining  Co.,  10  Cal.  445. 

68  Adams  t.  Town,  3  Cal.  247.  It  seems  that  a  misdescription  of 
an  administrator  as  "  executor  "  in  the  summons  and  entry  of  dc^- 
fault,  in  an  action  to  enforce  a  street  assessment  against  the  ptt>p> 
erty  of  a  decedent,  will  not  render  void  a  judgment  enforcing  the 
assessment  upon  such  property,  as  against  the  administrator  of  the 
estate,  if  the  complaint  charges  him  as  administrator,  and  the  affi- 
davit of  service  of  summons  shows  that  he  was  served  as  ad- 
ministrator.   Lyons  v.  Roach,  84  Cal.  20. 
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fi  8089.  Time  and  place.  In  case  of  service  otherwise  than 
by  publication^  the  certificate  or  affidavit  shall  state  the  time 
iind  place  of  the  service.^  The  only  object  of  the  designation 
of  the  place  where  service  is  made  is  to  determine  the  period 
within  which  the  answer  must  be  filed,  or  when  default  may 
be  taken.^  Where  the  evidence  of  place  of  service  is  insuffi- 
cient, advantage  of  it  should  be  taken,  either  by  appeal  or  on 
motion  to  vacate  the  judgment.^  But  where  the  return  shows 
that  two  defendants  were  served  in  the  same  county,  and  that 
on  one  of  them  a  copy  of  the  summons  only  was  served,  it  will 
be  presumed  that  they  were  both  residents  of  such  county.*'' 

fi  3980.  Where  one  defendant  was  not  found. 

Form  No,  949, 

I  further  certify  that  I  have  made  diligent  search  for  the  de- 
fendant A.  B.,  named  in  said  summons,  but  have  been  unable  to 
find  him  within  my  said  county. 

§  8881.  Afftdavlt  of  eervioe  of  summon*  upon  sereral  de- 
fendants. 

Form  No.  950* 

[Title.] 
State  of  California,  ) 

City  and  County  of I  **" 

A.  B.,  being  duly  sworn,  deposes  and  says: 

I  received  the  annexed  summons  in  the  above-entitled  cause 

on  the day  of ,  18. .,  and  on  the 

day  of ,  18. .,  personally  served  the  same,  by  de- 
livering to  C.  D.,  one  of  said  defendants,  personally,  in  the  city 
and  county  of  San  Francisco,  a  copy  of  said  summons,  attached 
to  a  copy  of  the  complaint  in  the  above-entitled  cause,  and  by 

leaving  the  same  with  him,  and  also,  on  the day  of 

,  18. .,  by  delivery  to  E.  F.,  one  of  said  defend- 
ants, personally,  in  the  city  and  county  aforesaid,  a  copy  of  said 

summons,    and    also,    personally,    on    the     day    of 

,  18. .,  by  delivering  to  6.  H.,  one  of  said  defend- 
ants, in  the  city  and  county  of  San  Francisco,  a  copy  of  said 
summons;  and  I  further  depose  that  each  of  said  defendants  was, 
on  said  mentioned  days,  resident  of  the  said  city  and  county  of 

M  Cal.  Code  Civ.  Pro.,  §  415;  N.  Y.  Code,  ed.  1877,  |  434. 

BO  Alderson  v.  Bell,  9  Cal.  315. 

M  Pico  V.  Sunol,  6  Cal.  294. 

87  Pelller  v.  Gillespie,  4  West  Coast  Rep.  500;  67  Cal.  582. 
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San  Fraucifico;  and  I  further  depose  that  I  am,  and  was  at  ail 
the  times  hereinbefore  named,  a  citizen  of  the  United  States, 
over  eighteen  years  of  age,  and  not  a  party  to  the  above-entitled 
action. 

Subscribed  and  sworn  to,  etc. 

I  398S.  Affidavit  of  aerrice  of  sunmLona  —  anothor  foim. 

Farm  No.  951, 

[TiTLB.] 

State  of  California^ 
County  of 

,  being  duly  sworn,  deposes  and  says  that  he 

is,  and  at  the  several  times  hereinafter  mentioned  was,  a  citizen 
of  the  United  States,  above  the  age  of  eighteen  years,  and  not  a 
party  to  the  above-entitled  action;  that  he  received  the  annexed 

summons  in  said  action  on  the day  of , 

A.  D.  18. .,  and  personally  served  the  same  upon , 

the  above-named  defendant,  on  the day  of , 

A.  D.   18. .,  by  delivering  to ,  the  said  defendant, 

personally,  in  the  ,  county  of   ,  a 

copy  of  said  summons,  attached  to  a  copy  of  the  complaint  in 
said  action. 

[JUBAT.]  [SiGNATUBB.] 

I  3938.  What  the  affidavit  muat  show.  The  proof  of  per- 
sonal service,  if  made  by  an  oflBcer,  is  by  his  affidavit  or  certifi- 
cate, setting  forth  the  mode,  time,  and  place  of  such  service; 
if  made  by  a  citizen,  then  by  his  affidavit  setting  forth  said  facts, 
and  in  addition  the  facts  constituting  his  said  quaJifications. 
Prcof  of  constructive  service,  or  service  by  publication,  is  by 
the  affidavit  of  the  printer,  his  foreman,  or  principal  clerk,  set- 
ting forth  the  fact  where  and  how  long  the  publication  of 
summons  has  been  made,  and  where  a  deposit  in  the  post-office 
had  been  ordered,  then  an  affidavit  showing  such  deposit."  The 
affidavit  must  show  affirmatively  compliance  with  all  the  re- 
quirements of  law.*^®  If  the  affidavit  of  service  of  summons 
states  the  county  in  which  the  service  was  made,  and  defendant 
makes  default,  it  will  be  presumed  that  he  was  a  resident  of 
the  coimty  where  service  was  made.**    And  if  the  affidavit  state 

BSHabn  v.  Kelly,  34  Oal.  391:  94  Am.  Dec.  742. 
«»  McMillan  t.  Reynolds,  11  Cnl.  378. 

w>  miderwood  v.  Brooks,  28  Oal.  151:  PeUler  v.  Gillespie,  4  West 
Coast  Rep.  500;  67  Am.  Dec.  582. 
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the  facts  constituting  attiant  a  competent  witness^  it  is  suHi- 
cient  without  stating  that  he  is  competent.^^  The  affidavit 
must  state  that  the  one  making  the  service  (if  not  the  sheriff) 
was  at  the  time  of  service  of  the  requisite  age.  An  allegation 
that  he  was  of  such  age  at  the  time  of  making  proof  of  service 
is  not  enough^  and  will  not  sustain  a  judgment  by  default.^ 

I  3994.  Affidavit  for  publication  of  BummonB. 

Form  No.  932, 

[TiTLB.] 

[Venue.] 

A.  B.,  of ,  being  didy  swoi^,  deposes  and  says 

as  follows: 

I.  I  am  the  plaintiff  in  the  above-entitled  action.     Thci  com- 
plaint in  said  action  was  duly  filed  with  the  clerk  of  this  court 

on  the   day  of   ,  18 . . ,  and  summons 

thereupon  issued;  and  the  said  action  is  brought  for  the  pur- 
pose of  [state  the  purpose  of  the  action]. 

II.  The  defendant,  C.  D.,  last  resided  at  the  city  and  county 

of ,  but  he  has  departed  from  this  state,  and  now 

resides  at ,  in  the  county  of ,  state 

of  Nevada.     [Or  that  the  last  known  place  of  residence  of 

said  defendant,  C.  D.,  was  at ,  within  this  state, 

but  that  he  removed  thence  on  or  about  the day  of 

,  18. .,  and  his  residence  at  this  time  can  not 

with  due  diligence  be  ascertained.  I  have  diligently  made  such 
inquiry  of and •. ,  his  former  neigh- 
bors and  acquaintances,  and  of   ,  his  wife,  and 

of  his  father  and  brother,  who  reside  at  the  said  city  and  county 

ei  Dimick  v.  CampbeH,  31  Cal.  238. 

«2  Lyons  v.  Cunningham,  4  West  Coast  Rep.  294;  Maynard  v. 
MacCreUlsh.  57  Cal.  355;  Howard  v.  GaUoway,  60  id.  10;  WeiU  v. 
Bent.  Id.  603;  Horton  v.  Gallardo,  88  Id.  581;  Lyons  v.  Cunning- 
bam,  66  id.  42.  The  service  of  a  summons  and  complaint  by  a 
notary  public  must  be  proved  by  his  affidavit,  his  mere  certificate 
being  insufficient  County  of  Yolo  v.  Knight,  70  Cal.  432.  After 
Judgment  rendered  in  an  action  of  divorce,  and  before  the  roll  is 
made  up,  the  court  .has  authority  to  receive  amended  affidavits 
showing  a  service  of  summons  by  publication.  Estate  of  Newman, 
75  Gal.  213;  7  Am.  St  Rep.  146.  It  is  the  fact  of  service  which 
gives  the  court  jurisdiction,  not  the  proof  of  service.  And  the  court 
may  allow  the  proof  of  service  to-  be  amended  and  filed  nunc  pro  tunc 
as  of  the  date  of  the  Judgment,  where  such  proof  appears  to  have 
been  defective  or  InRufficient  when  the  judgment  was  entered. 
TTormnn  v.  Santee,  103  Cal.  519;  42  Am.  St  Rep.  145. 
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of ,  and  I  am  informed  by  them  that  they  aie 

ignorant  of  defendant's  residence,  but  that  he  is  not>  is  they 
believe,  within  this  state.] 

III.  That  a  summons  was  duly  issued  out  of  this  court  to 
the  sheriff  of  the  city  and  county  of ,  witb  diiec- 

^  tions  to  said  sheriff  to  serve  the  same  upon  said  def  endant^  and 
the  said  sheriff  has  returned  the  same  to  the  clerk  of  this  court, 
with  his  return  thereon  indorsed,  to  the  effect  that  the  said 
defendant  could  not  be  found  in  his  county  [or  state  particulars 
of  the  return]. 

IV.  I  have  fully  and  fairly  stated  the  facts  of  the  case  to 

E.  F.,  of  No. street,  in  the  city  of  San  Francisco, 

my  counsel,  and  I  am  by  him  informed,  and  I  verily  believe, 
that  I  have  a  good  cause  of  action  in  this  suit  against  the  said 
defendant,  as  will  fully  appear  by  my  verified  complaint  filed 
herein,  to  which  reference  is  hereby  made,  and  the  said  defend- 
ant, C.  D.,  is  a  necessary  and  proper  party  defendant  thereto, 
as  I  am  advised  by  my  said  counsel  after  such  statement  made^ 
as  aforesaid,  and  as  I  verily  believe. 

V.  Personal  service  of  said  summons  'can  not  be  made  on 
the  said  defendant,  and  I,  therefore,  demand  an  order  that 
service  of  the  same  may  be  made  by  publication. 

A.  B. 

I  3035.  Affidavit  easential.  Before  jurisdiction  of  a  defend- 
ant can  be  acquired  by  publication  of  summons,  it  must  appear 
by  affidavit  either  that  the  defendant  resides  out  of  the  state, 
or  has  departed  from  the  state,  or  can  not,  after  due  diligwice, 
be  found  within  the  state,  or  that  he  conceals  himself  to  avoid 
the  service  of  summons;  and  in  addition  thereto  it  must  also 
appear  by  affidavit  that  a  cause  of  action  exists  against  the 
defendant,  or  that  he  is  a  necessary  or  proper  party .•* 

§  3936.  Affidavit,  what  must  show.  The  affidavit  must  show 
whether  the  residence  of  the  person  upon  whom  service  is 
sought  is  known  to  the  affiant,  and  if  known,  the  residence 
must  he  stated.^    Nor  is  it  sufficient  merely  to  repeat  the  Ian- 

«3Braly  v.  Seaman,  30  Cal.  610;  see  Cal.  Code  Civ.  Pro.,  f  412: 
People  V.  Mnllan,  fi5  Cal.  396:  County  of  Yolo  v.  Knljrht  70  id.  431. 

64  Ricketson  v.  RiohardRon,  26  Cal.  149:  Braly  v.  Seaman,  30  Id. 
610:  Hyatt  v.  Wajfenright,  18  How.  Pr.  248:  Cook  v.  Farren.  34 
Barb.  05:  S.  C,  12  Abb.  Pr.  359;  S.  C,  11  Id.  40;  Victor  M..  etc. 
Co.  V.  Justices*  Court,  1  West  Coast  Rep.  299. 
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gnage  or  substance  of  the  statute.^  An  affidavit  in  such  case 
must  state  facts  which  show  that  due  diligenfe  to  find  the 
defendant  has  been  used^  and  it  must  also  appear  therefrom 
that  the  diligence  has  not  been  rewarded  with  a  discovery.^ 
Where  the  affidavit  for  publication  of  summons  presents  some 
evidence  tending  to  prove  each  jurisdictional  fact,  but  of  a 
character  clearly  too  inconclusive  to  justify  an  order  of  publica- 
tion^ the  order  is  erroneous,  and  the  judgment  will  be  reversed 
on  appeal;  but  it  is  not  void.^**^  If  there  is  a  total  want  of 
evidence  upon  which  to  base  the  order,  the  judgment  is  void.®* 
In  the  former  case  the  judgment  can  not  be  attacked  ooUater- 
ally,  but  only  on  appeal.**  Facts  ^ould  be  set  out  in  an  affi- 
davit for  an  order  to  publish  summons,  and  not  a  general 
expression  of  opinion  or  belief  that  an  ultimate  jurisdictional 
fact  exists,  without  the  probative  facts  upon  which  such  opinion 
or  belief  is  foundedJ^  An  affidavit  to  obtain  an  order  for  pub- 
lication of  summons,  which  states  that  the  deponent  ''has  a 
good  cause  of  action  in  this  suit  against  the  said  defendant,  and 
that  he  is  a  proper  party  defendant  thereto,  as  he  verily  be- 
lieves,'* does  not  state  any  fact  tetiding  to  show  a  cause  of 
action,  and  an  order  and  publication  based  on  it  are  void.''* 
An  affidavit  for  publication  on  the  ground  of  the  absence  of 
the  defendant,  which  states  that  the  defendant  could  not,  after 
due  diligence,  be  found  in  the  county  where  the  action  was 
pending;  that  affiant  had  inquired  of  F.,  who  is  an  intimate 
friend  of  defendant,  as  to  his  whereabouts;  that  F.  was  unable 
to  inform  Jiim;  and  that  plaintiff  did  not  know  where  defendant 
could  be  found  within  the  state,  was  held  insufficient.*^  It  is 
not  sufficient  to  state  generally,  in  such  affidavit,  that  after  due 

^  Rlcketson  y.  Richardson,  26  Cal.  149. 

M  Braly  v.  Seaman,  90  Cal.  610;  Forbes  y.  Hyde,  31  id.  d42;  Israel 
T.  Arthur,  1  West  Coast  Rep.  286;  Victor  M.,  etc.,  Co.  t.  Justice's 
Court,  id.  200. 

6T  Forbes  t.  Hyde,  31  Cal.  342. 

«Id. 

<oid.;  see,  also,  McOauley  t.  Fulton,  44  Cal.  869;  Martin  ▼.  Par- 
son, 50  id.  202. 

70  Forbes  y.  Hyde,  31  Cal.  342;  Collins  y.  Ryan,  32  Barb.  047; 
Roche  y.  Ward,  7  How.  Pr.  416;  Towsley  v.  McDonald,  32  Barb. 
B04. 

71  Forbes  y.  Hyde,  31  Cal.  342;  Sharp  v.  Daogney,  38  id.  515;  91 
Am.  Dec.  653;  Hahn  y.  Kelly,  34  Cal.  391;  94  Am.  Dec.  742. 

79  Swain  y.  Chase,  12  Cal.  283. 
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diligence  the  defendant  can  not  be  found  within  the  state^  or 
that  the  plaintiff  has  a  good  cause  of  action  against  him»  or  that 
he  is  a  necessary  party;  but  the  acts  constituting  due  diligeoce, 
or  the  facts  showing  that  he  is  a  necessary  party^  should  be 
stated  J*  It  must  be  proved  that  the  person  to  be  served  can 
not,  after  due  diligence,  be  found  in  the  stato.^*  Whwre  the 
attorney  of  record  makes  an  affidavit  that  diligent  search  has 
been  made  for  the  defendant,  and  that  he  conceals  himaelf  to 
avoid  service  of  process,  it  is  sufficient  for  an  order  for  the 
service  of  summons  to  be  made  by  publication.''' 

I  3036a.  Affidavit  —  continued.  The  affidavit  is  the  com- 
plaint upon  which  the  judgment  order  for  service  is  based,  and 
should  state  all  the  probative  facts  necessary  to  justify  the 
court  in  being  satisfied  of  the  existence  of  the  ultimate  facts 
required  by  the  statute^*  But  the  cause  of  action  need  not 
be  set  forth  with  the  same  particularity  as  is  required  in  a 
complaintJ'^  The  complaint  may  be  read  with  the  affidavit, 
when  made  a  part  of  it,  for  the  purpose  of  aiding  the  latter." 
If  the  affidavit  shows  that  the  person  on  whom  the  service  is 
to  be  made  resides  out  of  the  state  it  is  sufficient,  without 
showing  acts  constituting  due  diligence.  Any  statement  in 
regard  to  diligence  in  such  affidavit  is  immaterial.'''  Nor  is  it 
necessary  to  show  by  the  affidavit  in  such  case  that  an  attach- 
ment has  been  issued  or  levied,  or  that  the  defendant  haa  any 
property  in  the  state.*^  But  an  affidavit  which  merely  states 
that  the  defendant  has  departed  from  the  state  and  can  not  be 
found  therein,  without  stating  that  due  or  any  diligence  had 

TSlUcketson  v.  Richardson,  26  Gal.  152;  lAgsre  v.  Railroad  Ga, 
76  Id.  610;  Warren  v.  Tiffany,  9  Abb.  Pr.  66;  17  How.  Pr.  106. 

74  Hurlburt  v.  Hope  Mut.  Ins.  Co.,  4  How.  Pr.  278;  Wortman  v. 
Wortman,  17  Abb.  Pr.  66;  Irving  Savings  Institute  v.  Hardman.  Id. 
67,  note. 

76  Anderson  v.  Parker,  6  Gal.  201;  Towsley  v.  McDonald,  32  Barb. 
604.  As  to  insufflelency  of  affidavit  on  tliese  points,  see  Swain  t. 
Obase,  12  Cal.  283;  Oodkin  v.  Bedgate,  1  Oromp.  &  J.  401. 

TS  Goodale  v.  Goffee,  24  Greg.  346;  Golbum  v.  Barrett,  21  id.  27. 

77  De  Gorvet  v.  Dolan,  7  Wasb.  St.  366. 

78  McDonald  v.  Gooper,  32  Fed.  Rep.  745;  Goodale  v.  Goffee,  24 
Greg.  346.  Sufficiency  of  affidavit  —  instance.  See  Bradford  v.  Mc- 
Avoy,  00  Gal.  324. 

79  Paris  V.  Baynor,  76  Gal.  646;  and  see  Pike  v.  Kennedy,  15  Greg. 
420. 

80  Anderson  v.  Ooff,  72  Gal.  6K 


919         BUMMONS   AND  AFFIDAVITS  OF  BEBYICE.      §§   3937,3938 

been  used  to  ascertain  his  whereabouts,  or  that  any  effort  had 
been  made  to  obtain  personal  service,  and  no  reason  is  given 
for  not  stating  his  residence,  is  wholly  insufficient.  The  pro- 
batory facts  constituting  the  diligence  of  the  plaintiff  to  find 
the  defendant  should  be  stated.^^  Under  Colorado  practice,  the 
affidavit  is  to  be  acted  upon  exclusively  by  the  clerk  of  the 
court,  and  it  is  only  necessary  that  it  contain  sufficient  to  in- 
form the  clerk  that  the  defendant  is  a  nonresident;  that  the 
plaintiff  ha;s  a  cause  of  action,  and  that  the  defendant  is  a 
necessary  party  thereto.  It  is  not  required  by  the  statute  that 
the  clerk  judicially  ascertain,  before  granting  the  order,  that 
such  a  cause  of  action  has  been  stated  in  the  affidavit  ai(  will 
sustain  a  judicial  decree.^  The  affidavit  must  be  by  a  party, 
and  an  attorney  of  the  party  is  not  competent  to  make  it.^ 

I  3987.  On  infant.  The  requirements  of  the  statute  being 
positive,  that  in  actions  against  a  minor  under  the  age  of 
fourteen  years,  personal  service  of  summons  must  be  made;  in 
cases  where  he  resides  out  of  the  state,  and  his  residence  is 
known  to  plaintiff,  such  residence  should  be  stated  in  the  affi- 
davit for  publication.®*  But  the  court  will  presume,  unless  the 
contrary  appears,  that  minors  were  over  the  age  of  fourteen 
years,  in  which  case  no  service  is  required  on  the  mother,  or 
other  person  having  them  in  charge,  in  ord^  to  sustain  a 
service  by  publication.®*^ 

I  8938.  Order  for  publication  of  siunmona. 

Farm  No.  953. 

[Title.] 
Upon  reading  and  filing  the  affidavit  of  A.  B.,  and  it  satis- 
factorily appearing  therefrom  to  me,  the  judge  of  the  Superior 

Court  of  the  state  of ,  in  and  for  the  county  of 

,  that  the  defendant  C.  D.  resides  out  of  this 

81  Palmer  v.  McMaster,  13  Mont.  184;  also,  to  same  effect,  see 
Same  v.  Same,  8  id.  186;  Alderson  v.  MarshaU,  7  id.  288;  McCracken 
v.  Flanagan,  127  N.  Y.  493;  24  Am.  St  Rep.  481;  Oalpin  v.  Page.  3 
Sawyer,  03;  Beach  v.  Beach,  6  Dak.  Ter.  371;  Yorke  v.  Yorke,  3  N. 
Dak.  343;  State  v.  Superior  Oonrt,  6  Wash.  St.  352. 

82  Oalvert  v.  Oalvert,  16  Ool.  390. 

88  Everett  v.  Insurance  Co.,  4  Ool.  609;  and  see  Sylph,  etc.,  MilUng 
Go.  ▼.  Williams,  4  id.  346;  Prybarger  ▼.  McMiUen,  15  Col.  349: 
Morton  ▼.  Morton,  16  id.  358. 

84  Gray  ▼.  Palmer,  9  Cal.  61ft. 

85  Emeric  ▼.  Alvarado.  1  West  Coast  Rep.  706;  64  Cal.  528. 
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state^  and  can  not^  after  due  diligence^  be  found  therein  [or 
has  departed  from  the  state;  or  can  not^  after  due  diligence, 
be  found  within  the  state;  or  conceals  himself  to  avoid  the 
service  of  summons^  as  the  case  may  be],  and  it  appearing  from 
the  affidavit  aforesaid  that  a  cause  of  action  exists  in  this  action 
in  favor  of  the  plaintiff  therein,  and  against  the  said  defendant, 
and  that  the  said  defendant  C.  I),  is  a  necessary  and  proper 
party  defendant  thereto;  and  it  further  appearing  that  a  sum- 
mons has  been  duly  issued  out  of  said  court  in  this  action,  and 
that  personal  service  of  the  same  can  not  be  made  upon  the 
said  defendant  for  the  reasons  hereinbefore  contained,  and  by 
the  said  affidavit  made  to  appear:  on  motion  of  E.  F.,  Esq., 
attorney  for  the  plaintiff,  it  is  ordered  that  the  service  of  the 
summons  in  this  action  be  made  upon  the  defendant  by  publi- 
cation thereof  in  the ,  a  newspaper  published  at 

,  hereby  designated  as  the  newspaper  most  likely 

to  give  notice  to  said  defendant;  that  such  publication  be  made 
at  le$»t  once  a  week  for  two  months. 

And  it  further  in  like  manner  satisfactorily  appearing  ta  me 
that  the  residence  of  said  defendant  is  known  to  be  at  the  city 

of ,  in  the  county  of ,  in  the  state 

of ,  it  is  ordered  that  a  copy  of  the  summons  and 

a  copy  of  the  complaint  in  this  action  be  forthwith  deposited 
in  the  post-office,  postpaid,  directed  to  the  said  defendant,  at 
his  said  place  of  residence. 

J.  D.,  Judge  of  the  Superior  Court 

of  the  county  of , 

state  of 

[Date.] 

» 

I  8989.  Order,  what  must  state.  The  order  must  state  the 
facts  proved  by  the  affidavit  upon  which  it  is  based.^  It  is 
not  sufficient  for  the  order  to  state  generally  that  the  defendant 
resides  out  of  the  state,  or  can  not  after  due  diligence  be  found 
within  the  state,  or  that  a  cause  of  action  exists  against  the 
defendant.^  Where,  after  complaint  filed,  and  before  any  sum- 
mons was  issued,  an  order  was  obtained  from  the  judge  that 
**  summons  do  issue,''  and  that  it  be  published,  and  without  any 

S6  Ricketson  v.  Ricbardson,  26  Cal.  149. 

87  Id.  152.  Jurisdiction  in  eases  of  published  summons  Is  based 
upon  tbe  affidavit,  and  not  on  the  recitals  of  fact  found  in  the 
order.  The  order  Is  only  the  conclusion  of  the  court  based  upon 
tbe  affidavit    Goodale  v.  Ooffee,  24  Oreg.  346. 
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further  order  summons  was  subsequently  issued  and  published^ 
it  was  held  that  the  attempt  thus  to  acquire  jurisdiction  of 
the  defendant  was  ineffectual,  and  that  a  judgment  rendered 
against  him  by  default,  without  any  other  service  of  process, 
was  void.®®  The  question  of  the  sufl&ciency  of  an  affidavit  and 
order  for  publication  of  summons  may  be  raised  by  motion 
made  in  the  suit,  or  by  an  appeal  supported  by  a  statement.®^ 
An  order  to  publish  a  summons  made  in  advance  of  the  issuance 
of  the  summons  is  a  nullity.^  The  judge  has  no  power  to 
order  a  summons  to  issue,  but  only  to  order  a  summons  already 
issued  to  be  served  in  a  special  manner.®^  The  court  acts 
judicially  in  granting  the  order,  and  can  know  nothing  about 
the  facts  upon  which  it  is  granted,  except  from  the  affidavit.*^^ 
An  order  for  the  publication  of  a  summons,  which  presupposes 
that  the  debtor  it  a  resident  of  the  state,  but  has  departed  there- 
from, or  keeps  himself  concealed  therein,  must  direct  a  copy 
of  the  summons  and  complaint  to  be  deposited  in  the  post-office, 
directed  to  the  defendant  at  his  place  of  residence,  though  it 
appear  from  the  affidavit  that  he  has  departed  therefrom.^ 

I  8940.  Affidavit  of  publication,  m 

Farm  No.  934. 

[Title.] 
[Venue.] 
A.  B.,  of  said county,  being  duly  sworn,  de- 
poses and  says  as  follows: 

I.  I  am  a  citizen  of  the  United  States,  and  at  all  the  times 

88  People  v.  Huber,  20  Cal.  81. 

»  Sbarp  V.  Daugney,  33  Cal.  505. 

«o  People  V.  Hnber,  20  Cal.  81. 

M  McMinn  ▼.  Whelan,  27  Cal.  304;  Forbes  ▼.  Hyde,  81  id.  342. 

w  Ricketson  v.  RlcbardBon,  26  Cal.  149. 

w  Towsley  v.  McDonald,  32  Barb.  604.  An  order  for  publication 
whlcb  does  not  direct  that  a  copy  of  the  complaint  and  summons 
be  forthwith  mailed  to  the  defendant,  and  which  does  not  provide 
the  length  of  time  for  publication,  is  insufficient,  and  the  court 
obtains  no  jurisdiction  of  the  person  of  the  defendant  by  publica- 
tion under  such  an  order.  Park  v.  Higbee,  6  Utah,  414.  But  where 
the  deposit  was  made  in  the  post-office  on  the  day  the  order  was 
signed,  the  order  was  held  sufficient,  although  it  failed  to  specify 
that  the  deposit  should  be  made  "  forthwith,"  as  provided  by  the 
statute.    Anderson  v.  Goff,  72  Cal.  65. 

M  It  will  be  observed  that  many  of  the  affidavits  herein  are  made 
in  the  first' person.  This  mode  is  the  universal  English  practice, 
and  is  recommended  by  the  Code  commissioners  of  the  state  of 


5   3941  PBOCEEDINOS  TO   OBTAIN   JUBISDICTION.  9SS 

hereinafter  mentioned  was  oyer  eighteen  years  of  age,  and  am 
not  a  party  to  the  aboye-entitled  action. 

II.  I  am  the  principal  clerk  and  bookkeeper  in  the  (^ce  of 

the  daily ,  a  newspaper  printed  and  published  in 

the  city  and  county  of [or  printer,  foreman,  or 

principal  clerk  J. 

III.  The  summons  of  which  the  annexed  is  a  printed  copy 
was  published  in  said  newspaper  at  least  once  each  week  for 

months,  commencing  on  the  day  of 

,  18..,  end    ending   on   the   day    of 

,  18.. 

[JuBAT.]  [Signature.] 

i  8041.  By  whom  madey  and  what  to  contain.  Where  the 
affidavit  waa  made  by  a  publisher  and  proprietor,  and  not  by 
the  printer,  foreman,  or  chief  clerk,  it  was  held  sufficient,  as 
being  within  the  spirit  of  the  statute.**^  When  service  is  had 
by  the  publication,  proof  thereof  can  only  be  made  by  affidavit 
of  the  printer,  his  foreman  or  clerk;  and  the  affidavit  should 
state  that  the  person  taking  the  same  holds  one  of  these  posi- 
tions.**  And  there  being  but  one  clerk  in  the  office  of  the 
newspaper,  and  the  affidavit  describing  him  as. principal  clerk, 
the  affidavit  was  held  sufficient^  If  the  affidavit  does  not 
show  facts  sufficient  to  give  jurisdiction,  but  the  judgment  in 
the  recitals  supplies  those  facts^  or  recites  that  service  had 
been  had  upon  the  defendant,  the  judgment  will  control.  It 
will  be  presumed  that  other  evidence  than  that  contained  in 
the  judgment-roll  was  made.  The  recital  imports  absolute 
verity.^®  An  affidavit  commencing,  ^'A.  B.,  principal  oleik, 
etc.,  being  sworn,  deposes,''  etc.,  was  held  in«ifficient.^  He 
should  swear  that  he  is  principal  clerk  in  direct  and  positive 
terms. 

New  York,  and  I  here  take  tbe  liberty  of  recommending  It  to  the 
profession,  as  it  certainly  appeals  more  dlrecUy  to  a  man's  con- 
science tban  If  made  in  the  third  person. 

96  Sharp  V.  Daugney,  33  Gal.  606. 

•«  Steinbach  v.  Leese,  27  Cal.  286. 

VT  Gray  v.  Palmer.  0  Oal.  616. 

96  Hahn  v.  Kelly,  34  OaL  391;  94  Am.  Dec.  74& 

9^  Steinbach  v.  Leese,  27  Cal.  296. 
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I  SM8.  Affidavit  ot  m&rrio9  by  mall  of  sasunonji  and  oopy  of 
oomplaiat. 

Form  No,  955, 

[TiTLB.] 

[Venub.] 

A.  B.^  of ,  being  duly  sworn,  deposes  and  says 

as  follows: 

I.  1  am^  and  at  the  several  times  hereinafter  mentioned  was, 
a  citizen  of  the  United  States,  over  eighteen  years  of  age,  and 
am  not  a  party  to  the  above-entitled  action. 

II.  That  on  the day  of ,  18. .,  the 

complaint  in  the  said  action  was  filed,  and  afterwards,  to-wit, 

on  the day  of ,  18 . . ,  an  order  was  made 

by  the  court  for  the  publication  of  the  summons  in  the  said 
action,  and  also  a  further  order  that  a  copy  of  said  complaint 
and  a  copy  of  the  said  summons  should  be  forthwith  deposited 
in  the  post-office,  and  directed  to  the  defendant  in  said  action, 

at  his  place  of  residence,  to- wit,  at  the  cily  of , 

in  the  county  of ,  state  of  ;  that 

afterwards,  to-wit,  on  the day  of ,  18. ., 

and  in  pursuance  of  said  order  of  the  court  in  the  premises 
heretofore  made,  I  deposited  in  the  post-office  at  the  city  of 

,  a  copy  of  the  said  summons,  attached  to  a  copy 

of  the  said  complaint,  diluted  to  C.  D.,  the  said  defendant, 

at  the  city  of ,  in  the  county  of , 

state  of ,  the  place  of  his  residence  as  aforesaid, 

and  prepaid  the  postage  thereon. 

[Jurat.  ]  [Sionatubb.  ] 

I  3948.  Stataoient  in  affidavit.  The  affidavit  of  deposit  of 
summons  in  post-office  need  not  state  that  the  deposit  was 
made  by  a  white  male  citizen,  or  that  the  affiant  is  such  citizen. 
It  is  sufficient  if  the  deposit  and  affidavit  are  made  by  a  human 
being;***®  nor  is.it  necessary  to  state  that  there  is  a  communica- 
tion by  mail  between  the  place  of  deposit  and  the  place  to 
which  the  packet  was  addressed,  nor  that  the  post-office  was 
a  United  States  post-office.*®* 

100  Sharp  V.  Dauaney,  33  Oal.  606. 

101  Id. 
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« 

i  8M4.  AdmiBBion  of  serylce. 

Form  No.  956. 

[Title.] 

I  admit  [due  and]  personal  service  of  the  within 

upon  me^  made  this day  of .,  18. .,  at 


[Signature.] 

I  3045.  Data.  Where  defendant's  attorneys  accepted  service 
of  summons,  but  attached  no  date  thereto,  the  date  of  the  return 
by  the  sheriff  was  held  to  be  the  true  date  of  the  service.  When 
the  place  where  the  writ  is  served  is  not  stated,  the  court  should 
assimae  that  it  was  served  within  the  jurisdiction  of  the  officer 
to  whom  it  was  directed.*^ 

I  3946.  Judicial  notice.  Courts  will  take  judicial  notice  of 
the  signatures  of  their  officers  as  such,  but  there  is  no  rule  which 
extends  such  notice  to  the  signatures  of  parties  to  a  cause. 
When,  therefore,  the  proof  of  service  of  process  consists  of  the 
written  admissions  of  defendants,  such  admissions,  to  be  avail- 
able in  the  action,  should  be  accompanied  with  some  evidence  of 
the  genuineness  of  the  signatures  of  the  parties;  in  the  absence 
of  such  evidence,  the  court  can  not  notice  them.*^ 

S  3947.  Most  bo  in  writing.  An  acknowledgment  of  service 
of  summons  is  only  sufficient  when  reduced  to  writing  and  sub- 
scribed by  the  party.  A  verbal  acknowledgment  is  not  suffi- 
cient.*^ 

S  d947a.  Irregular  or  def  ectivo  summons  ~  quashing.  Where  a 
summons  is  irregular  or  defective,  the  remedy,  if  any,  is  by  ap- 
plication to  the  trial  court  to  quash  or  set  it  aside.*^  A  motion 
to  quash  does  not  stay  proceedings,  or  deprive  the  clerk  of  the 
power  to  enter  judgment  on  a  money  demand  against  the  de- 
fendant on  his  default.*^  Under  Colorado  practice,  it  is  not 
sufficient  ground  to  quash  a  summons  that  it  was  signed  by  the 
attorneys  of  the  plaintiff,  and  was  not  under  the  seal  of  the 
court.  *^ 

102  Crane  v.  Brannan,  3  Gal.  192. 
108  Alderson  v.  BeU,  9  Cal.  316. 
104  Montgomery  v.  Tutt.  11  Cal.  307. 
106  Parke  v.  Wardner,  2  Idaho.  263. 

106  Higley  v.  Pollock.  21  Nev.  198. 

107  Mining  Co.  v.  Frost.  16  Col.  810;  Rand  v.  Pantagraph  Go., 
1  Col.  App.  270. 
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APPEABANCS. 

i  S848.  In  genwaL  It  is  provided  by  statute  that  after  the 
filing  of  the  complaint  a  defendant  in  the  action  may  appear, 
answer,  or  demur,  whether  the  summons  has  been  issued  or  not; 
and  such  appearance,  answer,  or  demurrer  shall  be  deemed  a 
waiver  of  summons.^  A  voluntary  appearance  by  a  defendant 
gives  jurisdiction  without  issuance  of  summons,^  as  the  only 
object  of  the  summons  is  to  bring  a  party  into  court,  and  if  that 
object  is  obtained  without  issuance  or  service,  there  can  be  no 
injury  to  the  defendant.'  So  a  guardian  may  waive  process, 
and  enter  his  appearance  for  his  ward.^  Appearance  covers  all 
defects  and  irregularities  in  process,  and  the  want  of  service,* 
A  general  appearance  not  only  waives  defects  in  a  writ  or  sum- 
mons, but  gives  jurisdiction  over  the  person  in  cases  where  the 
writ  was  void .•  A  general  appearance  and  the  filing  of  an 
answer  after  denial  of  a  motion  to  quash  the  return  upon  the 
summons  constitute  a  waiver  of  all  irregularities  or  defects  in 
the  issue,  service,  or  return  of  the  process  J    A  defendant  can 

1  Cal.  Code  CMv.  Pro..  S  406;  Code  of  Oregon.  $  59;  Wash.  Ter., 
I  40;  Arizona.  I  22;  Idaho,  $  22;  N.  T.  Code.  §  127;  Swan's  Ohio  PI. 
^. 

2  Id.,  §  416;  Hayes  v.  Shattnck,  21  Cal.  51;  Tyrrell  v.  Baldwin. 
67  id.  1;  Dyas  v.  Keaton^  3  Mont.  495.  504;  Carrington  v.  Bents. 
1  McLean.  174;  Shields  v.  Thomas.  18  How.  (U.  S.)  253. 

8  Smith  V.  CnrUs.  7  Cal.  587. 

4  Sprague  v.  Litherberry.  4  McLean.  442. 

BOaswall  V.  Martin.  2  Stra.  1072;  Wood  v.  Lide.  4  Cranch,  180; 
Sands  v.  Knox.  3  id.  498;  McCoy  v.  Lemons.  Hempst.  216;  Barber 
V.  Briscoe,  8  Mont.  214;  Kinkade  v.  Myers,  17  Oreg.  470;  Ree  Pollard 
V.  Dwight.  4  Cranch,  421;  The  Merino,  9  Wheat.  391;  Flanders  v. 
Aetna  Ins.  Co.,  3  Mass.  158;  Segee  v.  Thomas,  3  Blatchf.  11;  Harri- 
fion  V.  Rowan,  1  Pet.  C.  C.  489.  See,  as  to  appearance  in  case  of 
foreign  attachment,  Toland  v.  Spragne,  12  Pet.  300.  See,  in  case 
of  an  absent  defendant.  Shields  v.  Thomaa,  18  How.  Pr.  253. 

«  State  V.  McCnllough,  3  Nev.  202:  Farrar  v.  United  States.  3  Pet. 
459;  Pollard  v.  Dwight,  4  Cranch,  421. 

7  Buby.  etc.,  Milling  Co.  v.  Gurley.  17  Col.  199;  also,  to  same  effect* 
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not  answer  and  make  a  defense  on  the  merita  without  making  a 
general  appearance  in  spite  of  his  special  appearance^  and  when 
he  does  so,  he  invokes  the  judgment  of  the  court  and  submits 
himself  and  his  rights  to  its  jurisdiction,  and  can  no  longer  be 
heard  to  say  that  it  had  no  jurisdiction  over  his  person.^  And 
when  a  party  who  has  not  been  properly  served  with  process 
appears  in  a  case,  and  asks  to  have  a  decree  against  him  set  aside 
for  the  reason  that  the  court  had  no  jurisdiction  of  his  person, 
and  for  the  further  reason  that  such  decree  was  procured  by 
fraud  and  deceit,  and  was  without  evidence  to  support  it,  such 
appearance  is  general,  and  is  a  waiver  of  all  defects  in  the  ser- 
vice of  process.^  But  such  general  appearance  will  not  validate 
a  decree  otherwise  invalid  by  reason  of  fraud  and  deceit  prac- 
ticed in  its  procurement.^^  If  a  person  is  not  named  as  a  party 
to  the  action  or  served  with  summons,  but  files  an  answer  which 
recites  that  he  was  sued  under  a  certain  fictitious  name,  to  which 
no  objection  is  made,  and  the  case  is  tried  and  judgment  ren- 
dered against  him,  he  is  bound  by  such  judgment.  The  non- 
insertion  of  his  true  name  by  amendment  to  the  complaint  does 
not  render  the  judgment  void  on  a  collateral  attack."  But 
appearance  does  not  cure  a  substantial  defect  in  the  writ  of  error 
(such  as  naming  a  return  day  for  the  writ),  or  an  omission  to 
file  a  transcript  of  the  record  at  the  term  next  succeeding  the 
issuing  of  the  writ  or  the  taking  of  the  appeal.^*  Nor  does  it 
preclude  a  party  from  moving  to  dismiss  for  the  want  of  jurisr 
diction,  or  any  other  sufficient  ground,  except  for  want  of  a 
citation,  or  for  mere  irregularity  in  its  service.**  A  notice  given 
by  an  attorney  to  plaintiff's  attorney,  that  the  defendant  will 
move  before  a  court  commissioner  that  an  attachment  issued 
in  the  case  be  dissolved,  does  not  constitute  an  appearance  in  the 

Campbell  Mfg.  Oo.  v.  Marsh,  20  id.  22;  Lord  v.  Hendrle.  etc.,  Mfg. 
€k>M  13  Id.  398;  Un.  Pac.  Railway  Oo.  v.  De  Busk,  12  id.  294;  Sears 
V.  Starbird,  78  Cal.  225. 

8  Sealy  v.  California  Lumber  Co.,  19  Oreg.  94. 

»  Yorke  V.  Yorke,  3  N.  Dak.  343. 

10  Id.;  Godfrey  v.  Valentine.  39  Minn.  336:  12  Am.  St.  Rep.  657. 

11  Johnston  v.  S.  F.  Sav.  Union,  75  Cal.  134;  7  Am.  St  Rep.  129. 

la  Carroll  v.  Doreey,  20  How.  (U.  S.)  2M.  The  entry  of  a  general 
appearance  and  the  filing  of  a  printed  brief  and  argument  by  the 
defendant  in  error  according  to  the  usual  practice  of  the  appellate 
court,  is  equivalent  to  a  common  Joinder  of  error  upon  the  merits. 
Haley  v.  Elliott,  20  Col.  199. 

18  United  States  v.  Yates,  6  How.  (U.  S.)  605. 
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action. ^^  So  when  a  defendant  appears  for  the  purpose  of 
taking  advantage  of  irregular  sammonB  by  a  motion  to  dismisB^ 
it  does  not  amount  to  a  waiver  of  his  rights  so  as  to  cure  the  de- 
fect. ^^  An  answer  does  not  waive  the  benefit  of  an  exception 
by  defendant  to  an  order  denying  a  motion  by  him  to  set  aside 
the  service  of  a  summons.^®  A  defendant  shall  be  deemed  to 
appear  in  an  action  when  he  answers,  demurs,  or  gives  the  plain- 
tiff a  written  notice  of  his  appearance^  or  when  an  attorney  gives 
notice  of  appearance  for  him.*^  A  notice  signed  by  attorneys 
and  filed  with  the  clerk  aiter  a  complaint  has  been  filed,  stating 
that  "we  have  been  retained  by  and  hereby  appear  for  the 
above-named  defendant  in  the  above-entitled  cause/*  is  a  suffi- 
cient appearance  of  the  defendant,  and  is  a  waiver  of  summons.** 
The  filing  of  a  general  demurrer  is  an  appearance,  and  cures 
any  defect  in  service  of  process.*®  A  defendant  can  not  appear 
in  an  action,  so  as  to  give  the  court  jurisdiction  of  his  person, 
except  by  answering  or  demurring,  or  giving  plaintiff  written 
notice  that  he  appears.**    Where  the  record  shows,  in  general 

u  Glldden  v.  Packard,  28  Cal.  649. 

IB  Deidesbelmer  v.  Brown,  8  Cal.  339;  Lyman  v.  Milton,  44  Id. 
031;  Lander  v.  Fleming,  47  Id.  614. 

i«Kent  V.  West,  50  Cal.  186;  cofmpare  Sears  v.  Starbird,  78  Id. 
226.  Where  the  service  of  a  summons  is  illegal  and  fatally  de- 
fective, a  defendant  may  appear  therein  specially  for  the  purpose 
of  having  such  service  set  aside.  Kinkade  v.  Myers,  17  Oreg.  470. 
So,  a  special  appearance  by  a  nonresident  defendant,  for  the  pur- 
pose of  making  a  motion  to  set  aside  the  Judgment  and  default  en- 
tered against  him,  does  not  waive  any  Jurisdictional  rights.  Paxton 
V.  Daniel,  1  Wash.  St  18.  And  a  defendant  by  specially  appearing 
for  the  purpose  of  moving  to  strike  out  an  amended  complaint,  and 
asking  for  an  extension  of  time  in  which  to  move  or  plead  until 
the  determination  of  the  motion,  does  not  make  an  appearance  such 
as  to  waive  the  service  of  the  summons  and  amended  complaint. 
Powers  V.  Braly,  76  Cal.  237.  So,  where  defendants  appeared 
specially,  and  objected  to  the  Jurisdiction  of  the  court  on  the  ground 
that  the  summons  was  not  sufficient  to  confer  Jurisdiction,  and 
after  the  court  had  overruled  this  objection,  they  appeared  gener- 
ally, and  answered  —  it  was  held  that  such  appearance  was  not  a 
voluntary  appearance,  and  did  not  waive  the  defendants*  objection 
to  the  Jurisdiction  of  the  court    Miner  v.  Francis,  3  N.  Dak.  549. 

"Cal.  Code  Civ.  Pro.,  §  1014,  see,  also,  Publishing  Co.  v.  Budd, 
2  Wajsh.  Ter.  336;  McCoy  v.  Bell,  1  Wash.  St.  504. 

18  Dyer  v.  North,  44  Cal.  157.  As  to  authority  of  attorney  to* 
bind  his  client  see  Cal.  Code  Civ.  Pro.,  S  283. 

i»  Williams  V.  Miller,  Sup.  Ct  Wash.  Ter.  1864,  p.  106. 

20  Steinbach  v.  Leese,  27  Cal.  297. 
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terms,  the  appearance  of  partieay  the  appearance  will  be  con- 
fined to  those  parties  serred  with  process.^^  An  action  was 
brought  in  a  court,  the  judge  of  which  was  disqualified  from 
hearing  the  case  on  account  of  relationship  to  one  of  the  de> 
fendants.  Some  of  the  other  defendants  not  appearing,  the 
clerk  entered  a  default  against  them.  It  was  held  that  the 
entry  of  the  default,  being  a  ministerial  act,  was  rightly  made.^ 
If  it  does  not  appear  affirmatively  upon  the  face  of  a  record  of  a 
court  of  general  jurisdiction  that  the  court  had  jurisdiction  of 
the  defendant,  that  fact  will  be  presumed,  unless  the  record 
shows  affirmatively  that  no  jurisdiction  was  acquired.^  And 
it  can  be  shown  only  by  the  record.^ 

i  3948.  Notice  of  appearance. 

Form  No.  957. 

State  of  California, 
City  and  County  of 


In  the  Superior  Court. 


A.  B.,  Plaintiff, 

against 
G.  D.,  Defendant. 


E.  P.,  Esq.,  Attorney  for  Plaintiff  A.  B. —  Sir:  Please  take 
notice  that  the  defendant  C.  D.  hereby  appears  in  this  action 
by  the  undersigned,  his  attorney. 

6.  H., 
[Date.]  Attorney  for  Defendant. 

S  3950.  Appearance.     A  party  to  an  action  may  appear  in  his 

•own  person  or  by  attorney,  but  he  can  not  do  both;  and  if  he 

appears  by  attorney,  he  can  not  assume  the  control  of  the  case.** 

a  Chester  v.  Miller,  13  Cal.  558;  KeUy  v.  Van  Austin,  17  id.  564; 
Hlnchfleld  v.  Franklin,  6  Id.  007, 

22  The  People  v.  De  Carrillo.  35  Cal.  37. 

23  Carpentier  v.  City  of  Oakland,  30  Cal.  439. 

24  Id. 

20  Board  of  Commissioners  v.  Younger,  29  Cal.  147;  87  Am.  Dec. 
104.  When,  in  the  trial  of  an  action  at  law,  the  parties  appear  In 
person,  and  undertake  its  management,  each  for  himself,  without 
the  aid  of  counsel,  the  law  presumes  them  to  have  full  knowledge 
of  the  situation  of  their  case.  Waldez  v.  Archuleta.  3  N.  Mex.  195. 
An  appearance  by  a  corporation  is,  for  the  purpose  of  the  action, 
conclusive  evidence  of  its  legal  existence.  Gouthier  Decorating  Co. 
V.  Ham,  3  Col.  App.  559:  Seaton  v.  Railroad  Co.,  55  Mo.  416:  RaU- 
load  Co.  T.  Shirley,  20  Kan.  t>JO. 
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While  an  attorney  of  record  remains  such,  his  right  to  manage 
And  control  the  action  can  not  be  questioned  by  the  opposite 
party .^  Courts  will  not  presume  the  appearance  of  a  defendant 
not  regularly  served,  merely  because  a  continuance  was  ordered 
after  default  taken.^  Where  counsel  expressly  appears  for  cer- 
tain defendants  in  an  action,  his  signature  to  papers  in  the  case 
after  that  time  as  attorney  for  the  defendants  will  be  construed 
as  limited  to  those  for  whom  he  expressly  appeared.*  Where 
plaintiff  amended  his  complaint  by  adding  two  new  parties  de- 
fendant, and  these  defendants  filed  an  acknowledgment  of 
"  service  of  summons  and  a  copy  of  the  complaint,"  and  "  con- 
sent that  the  decree  herein  prayed  for  by  plaintiff  be  entered," 
it  was  held  a  sufficient  appearance  to  authorize  a  decree  against 
them.^  An  appearance  in  the  Probate' Court  of  an  executor,  in 
proceedings  relating  to  an  estate,  is  a  waiver  of  citation.**  An 
appearance  is  a  proceeding  in  court,  and  must  constitute  a  part 
of  the  record.*^  The  appearance  of  a  defendant  who  has  not 
been  served  with  notice,  to  testify  as  a  witness,  does  not  con- 
stitute an  appearance  bringing  him  within  the  jurisdiction  of 
the  court  as  a  party .*^ 

§  8051.  Appearance  by  attorney.  Under  the  California  prac- 
tice, at  any  time  after  the  commencement  of  an  action  any 
one  or  all  of  the  defendants  may  appear  by  attorney  without 
service  of  summons,  and  the  defendant  so  appearing  must  plead 
to  the  action  within  the  same  time  thereafter  as  he  would  had 
the  summons  been  served  upon  him.  An  appearance  entered 
by  attorney,  whether  authorized  or  not,  is  a  good  and  sufficient 
appearance  to  bind  the  party.^  Appearance  by  attorney, 
whether  authorized  or  not,  at  common  law,  and  by  express  letter 
of  our  statute,  is  a  waiver  of  service;®*  and  a  waiver  of  all  defects 

M  Board  of  Commissioners  v.  Younger,  29  Cal.  147;  87  Am.  Dec. 
164. 

27  Norblett  v.  Farwell,  38  Cal.  155. 

28  Spangel  v.  Delllnger,  42  Cal.  14a 
20  Foote  V.  Richmond,  42  Gal.  439. 

30  Estate  of  Johnson  v.  Tyson,  45  Cal.  257. 
81  McOormack  v.  First  Nat  Bank  of  Greensburgh,  63  Ind.  466. 
S2  Nixon  V.  Downey,  42  Iowa,  78;  see,  also,  Cal.  Code  Civ.  Pro., 
n  406,  416,  1014. 

83  Snydam  v.  Pitcher,  4  Cal.  280;  Holmes  v.  Rogers,  13  Id.  191; 
Turner  v.  Canithers,  17  id.  431. 

84  Suydam  v.  Pitcher,  4  Cal.  280. 
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in  Bummons  or  previous  proceedings;^  and  of  all  irregularity  in 
the  original  process.^  If  an  attorney  appears  for  a  defendant 
in  a  court  of  general  jurisdiction^  this  appearance  gives  the 
court  jurisdiction  of  the  person  of  defendant;  and  if  the  attorney 
appeared  without  authority^  that  fact  can  not  be  shown  as  a 
defense  at  law^  in  a  suit  upon  the  judgment.^  If  an  attorney 
appears  for  a  part  only  of  defendants^  and  inadyertently  answers 
for  all^  and  obtains  leave  of  court  to  withdraw  his  answer,  and 
substitute  a  new  one  answering  for  the  party  only  for  whom  he 
appears,  the  court  acquires  jurisdiction  only  of  those  for  whom 
he  apppears.^ 

I  8950.  Attorney's  authority  to  appear.  Attorneys  are  offi- 
cers of  the  court,  and  answerable  to  it  for  the  proper  perform- 
ance of  their  professional  duties.  They  appear  and  participate 
in  the  proceedings  only  by  the  license  of  the  court.^  And 
his  license  is  prima  facie  evidence  of  his  authority  to  appear 
for  the  person  whom  he  professes  to  represent;  but  if  the  sup- 
posed client  denies  his  authority,  the  court  may  require  him 
to  produce  the  evidence  of  his  retainer,  either  upon  the  direct 
application  of  the  person  represented,  or  upon  motion  of  the 
attorney  of  the  opposite  party  to  dismiss,  founded  upon  the 
affidavit  of  the  person  or  party  concerning  whom  the  motion 
is  made.^  The  practice  of  permitting  appearance  without  pro- 
ducing a  warrant  of  attorney  is  as  applicable  to  appearance  for 
a  corporation  as  for  a  natural  person.^  An  attorney  of  the 
court  who  institutes  suit  in  the  name  of  plaintiff  is  presumed 
prima  facie  to  have  authority,  and  the  adverse  party  or  his 
attorney  can  not,  upon  mere  suggestion  at  the  bar,  deny  the 
right  of  a  party  to  appear  by  the  attorney  of  record,  nor  deny 
that  the  attorney  so  appearing  has  full  authority  to  prosecute 

w  Webb  T.  Mott,  6  How.  Pr.  440;  Dole  v.  Manley,  11  id.  138;  Hyde 
V.  Patterson,  1  Abb.  Pr.  248;  Bierce  v.  Smith,  2  id.  411. 

M  Knox  T.  Summers,  S  Oranch,  496;  Grade  v.  Palmer,  8  Wheat. 
600.  Voluntary  appearance  of  attorney,  and  participation  In  the 
argument  of  a  motion,  waives  notice  of  such  a  motion.  Cmtis  r. 
Walling,  2  Idaho,  383. 

S7  Oarpentier  v.  City  of  Oakland,  30  Oal.  439. 

ss  Forbes  v.  Hyde,  31  Gal.  342;  see.  also,  Merced  Ooanty  t.  Hicks, 
67  id.  108. 

»  Clark  V.  WlUett,  35  Gal.  534. 

40  Id. 

41  Osborn  v.  Bank  of  United  States,  9  Wheat  738. 
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the  8uit.^-  The  authority  of  an  aUorney-at-law  to  appear  for 
parties  for  whom  he  enters  an  appearance  in  an  action  will 
be  presumed  where  nothing  to  the  contrary  appears.*^  It  seems 
that  the  appearance  of  an  attorney  wholly  unauthorized,  there 
being  no  fraud  and  no  allegation  of  insolvency,  would  not  give 
the  party  a  right  to  aissail  the  judgment  on  that  ground.** 
And  if  an  attorney  has  been  admitted  to  practice  in  another 
state,  and  has  been  accustomed  to  practice  here,  and  has  been 
recognized  by  the  courts  and  har  here  as  a  member  of  the  bar, 
he  is  de  facto  an  officer  of  the  courts  of  this  state;  and  an  entry 
of  appearance  by  such  attorney  is  of  the  same  eflFect  as  though 
he  had  been  admitted  to  practice  in  this  state.**^ 

I  8953.  Counties,  suit  by  and  against.  Boards  of  supervis- 
oTs  have  power  to  employ  other  counsel  than  the  district 
attorney  to  assist  in  or  to  conduct  the  prosecution  or  defense 
of  any  suit  to  which  the  county  is  a  party,  which  power  extends 
equally  to  suits  to  which  it  is  a  party  upon  the  record,  and  to 
those  in  the  prosecution  or  defense  of  which  it  has  or  is  sup- 
posed to  have  some  interest.  The  judgment  and  discretion  of 
the  board  in  the  exercise  of  this  power  are  not  open  to  review 
by  the  courts.^ 

42  Tomer  v.  Caruthers,  17  Gal.  431. 

43  Hayes  v.  Shattuck,  21  Gal.  51;  Willson  v.  Gleaveland,  80  kL 
192;  Holmes  v.  Rogers,  13  id.  191;  Hunter  v.  Bryant,  98  id.  247.  But 
the  court  has  inherent  power  to  determine  by  what  authority  an 
attorney  appears  either  to  prosecute  or  defend  for  another,  whether 
that  other  be  a  natural  or  an  artificial  person.  Williams  v.  Oanal 
Go.,  18  GoL  469.  Question  of  attorney's  authority  to  appear,  how 
raised.  See  Dillon  v.  Rand,  15  Gol.  372.  The  formal  notice  of  ap- 
pearance in  a  Judicial  proceeding  prescribed  in  section  520  of  the 
Oregon  Gode  is  unnecessary,  unless  the  right  of  the  attorney  to 
appear  Is  challenged  by  the  adverse  party.  Carter  v.  Koshland,  12 
Oreg.  492. 

44  Hayes  v.  Shattuck,  21  Gal.  51;  Wilson  v.  Cleaveland,  30  id. 
192;  H<rfme8  ▼.  Rogers,  13  id.  191.  Where  a  defendant  has  been 
served  with  summons  and  default  has  been  entered  against  him, 
it  is  immaterial  whether  or  not  an  attorney,  who  had  appeared  for 
him,  was  authorized  so  to  do,  and  a  Judgment  thereafter  rendered 
against  such  defendant  by  default  will  not  be  set  aside  upon  the 
ground  that  an  attorney  had  appeared  for  him  without  authority. 
Hunter  v.  Bryant.  98  Gal.  252. 

46  GarriRon  v.  McOowan,  48  Gal.  592. 
4« Homblower  v.  Pndin.  r^r)  Cnl.  084. 


3ii54-395G      PK0CEEDING8   TO   OBTAIN    JURISDICTION.  932 

§  3954.  Husband  and  wife.  To  constitute  aa  appearance, 
there  must  be  some  act  done  or  word  spoken  in  court  by  the 
party  charged  with  appearing.  A  recital  in  the  record  that 
'*  now  come  the  parties  by  counsel,  and  the  plaintiff  withdraws  " 
a  paragraph  of  his  complaint,  and  that  one  of  the  defendants 
(being  the  husband)  filed  his  answer,  held  not  to  show  an 
appearance  by  the  wif  e.*^ 

I  8056.  Infants.  Where  in  a  suit  against  infants  there  was 
no  personal  service  upon  them,  but  their  general  guardian 
appeared  and  defended  for  them,  it  was  held  that  such  appear- 
ance gave  the  court  jurisdiction  of  their  persons.*® 

I  8966.  Motion,  appearance  for,  A  party  who  appears  and 
contests  a  motion  in  the  court  below  can  not  object,  on  appeal, 
that  he  had  no  notice.**^  And  if  counsel  appears  to  a  motion, 
the  presumption  is  that  he  appeared  to  oppose,  not  to  consent 
to  the  order  sought.^  An  appearance  to  defend  a  motion  is 
a  waivier  of  notice.**^  A  defendant  has  a  right  to  appear  for 
the  special  purpose  of  moving  to  dismiss  a  defective  summonr, 
and  if  the  court  denies  the  motion,  a  general  appearance  and 
answer  afterwards  do  not  waive  the  right  or  cure  the  error, 
if  any.*^^  Such  motion  may  be  made  without  entering  nn  ap- 
pearance in  the  action.^  And  a  notice  that  defendant  appears 
for  the  sole  purpose  of  such  a  motion  is  sufficient  to  entitle 
him  to  be  heard  thereon."  If  such  motion  is  denied,  defend- 
ant may  answer  without  waiving  the  benefit  of  an  exception 
to  the  order  den3ring  his  motion."  Where  a  petition  is  filed, 
and  defendant  moved  to  strike  from  the  files  all  the  papers  in 
the  action  on  the  ground  of  irregularities  and  defects,  it  was 
held  that  this  was  an  entry  of  appearance.^    So,  also,  a  motion 

47  Rhoades  v.  Delaney,  50  Ind.  468. 

48  Smith  V.  McDonald,  42  Gal.  484.  A  Judgment  rendered  against 
an  infant  in  an  action  in  which  be  has  appeared  by  an  attorney 
will  be  upheld  as  fully  as  though  he  had  appeared  in  person.  Ghilds 
V.  Lauterman,  103  Cal.  387;  Townsend  v.  Cox,  45  Mo.  401. 

40  Reynolds  v.  Harris,  14  Cal.  669;  76  Am.  Dec.  459. 

BO  Borkheim  v.  N.  B.  &  M.  Ins.  Co.,  38  Cal.  623;  99  Am.  Dec.  43& 

81  Brown  v.  State,  8  Heisk.  871. 

B2  Lyman  v.  Milton,  44  Cal.  630. 

MBldrldge  v.  Kay,  45  Cal.  49. 

54  Lander  v.  Fleramlng,  47  Cal.  615. 

B5  Kent  V.  West,  50  Cal.  185. 

M  Maholm  v.  Marshall,  29  Ohio  St.  611. 


933  APPEARANCE.  §§  3957-3960 

to  set  aside  a  judgment^  partly  on  the  ground  of  want  of  juris- 
diction of  the  defendant  and  partly  on  the  ground  of  mere 
irregularities  consistent  with  the  fact  of  jurisdiction,  was  held 
a  general  appearance,  and  waiver  of  any  defect  in  service  of 
process." 

I  8957.  Partners.  To  a  libel  against  three  partners,  one  ap- 
peared and  put  in  a  plea  in  behalf  of  himself  and  his  copartners, 
to  which  the  plaintiff  replied  as  to  a  plea  of  the  firm,  and  the 
rejoinder  was  signed  by  the  "  proctor  for  the  defendants: "  it 
was  held  a  sufficient  legal  appearance  of  all  the  defendants  to 
sustain  the  judgment  against  them.^ 

I  8068.  Signature  of  attorney.  If  the  answer  has  the  signa- 
ture of  the  attorney  of  record  and  that  of  an  associate  attorney 
attached  to  it,  the  court  will  not  strike  it  out.  The  court  will  not 
try  the  question  whether  the  signature  of  the  attorney  of  record 
was  put  there  by  himself  or  by  his  associate  without  his  author- 
ity."® It  is  well  settled  that  courts  will  take  judicial  coguizance 
of  the  signatures  of  their  officers  as  such;  but  there  is  no  rule 
which  extends  such  notice  to  the  signature  of  the  parties  to 
a  cause.**^ 

I  8960.  Bightfe  of  party  appearing.  After  appearance,  a  de- 
fendant or  his  attorney  is  entitled  to  notice  of  all  subsequent 
proceedings  of  which  notice  is  required  to  be  given.  But  where 
a  defendant  has  not  appeared,  service  of  notice  or  papers  need 
not  be  made  upon  him  unless  he  is  imprisoned  for  want  of 
bail.®*  A  stipulation,  signed  by  plaintiffs  and  some  of  the 
defendants  to  an  action,  for  a  settlement  and  dismissal  of  the 
action,  is  not  such  an  appearance  as  entitles  the  defendants  to 
notice  of  further  proceedings  in  the  action.^ 

§  8900.  State,  appearance  by.  In  an  action  against  a  state, 
a  demurrer  signed  by  the  attorney-general,  as  such,  he  being 
a  practitioner  in  the  court,  was  held  an  appearance  for  the 
state.**    If  the  state  shell  neglect  or  refuse  to  appear  upon 

B7  Blackburn  v.  Sweet,  38  Wis.  578. 

M  Hills  V.  Ross,  3  DaU.  331. 

6«  Willson  V.  Cleaveland,  30  Cal.  102. 

«o  Aldenton  v.  Bell,  9  Cal.  315. 

M  Cal.  Code  Civ.  Pro.,  $  1014. 

«2  Grant  v.  Schmklt.  22  Minn.  1. 

«3  New  Jersey  v.  New  York.  0  Pet  323. 
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due  service  of  process,  no  coercive  measures  will  be  taken  to 
compel  appearance,  but  the  plaintiff  will  be  allowed  to  proceed 
€x  parte, ^ 

I  8961.  BtipiUation  of  an  attorney.  An  attomey-at-law  for 
one  of  the  parties,  in  a  proceeding  in  a  County  Court  to  deter- 
mine conflicting  claims  to  tovni  lots,  can  not,  after  the  board 
of  trustees  of  the  town  have  awarded  the  lots  to  his  client^  pass 
the  client's  right  or  title  by  a  stipulatitm  in  the  case  for  the 
entry  of  a  void  judgment.^  If  plaintiff's  attorney  stipulates 
that  a  party  may  file  an  answer  nunc  pro  tunc  as  of  a  certain 
date,  h^  is  estopped  from  saying  that  such  defendant  was  not  a 
party  to  the  action  on  that  date.^ 

I  SOOa.  Withdrawal  of  appearanoew  A  withdrawal  ^'without 
prejudice  to  the  plaintiff  "  of  a  general  appearance  entered  by 
an  attorney  for  the  defendant  means  that  the  rights  of  plaintiff 
are  not  to  be  unfavorably  affected  by  such  withdrawal;  and 
where  defects  in  service  had  been  healed  by  such  appearance, 
advantage  could  not  again  be  taken  of  them  on  account  of  the 
withdrawal.^  Nor  can  a  party  served  by  publication,  who  an- 
swers, be  allowed  to  avoid  the  effect  of  such  appearanoe,  and 
have  the  case  proceed  as  though  he  had  been  so  served  and 
had  not  answered,  by  withdrawing  his  answer  and  paying  fees.* 

M  Massachusetts  v.  Rhode  Island,  12  Pet  755;  New  Jersey  t.  New 
York,  5  id.  284. 

«  Ryan  y.  Tomlinson,  31  Gal.  11. 

<»  Lawrence  v.  Ballou,  50  Gal.  25&  As  to  power  of  attorney  to 
bind  client,  see  Gal.  Gode  Giv.  Pro.,  §  283. 

vt  Orelghton  v.  Kerr,  20  Wall.  8. 

68  Williams  y.  HuUng,  43  Tex.  113.  A  notice  of  appearance  once 
served  can  not  be  withdrawn  without  leave  of  court  first  obtained. 
Gait  y.  Savings  Bk.,  18  Abb.  N.  G.  431. 
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i  3868.  Notice  of  malt  in  foreclosure. 

Form  No.  9SS. 


State  of  Califomia^ 
City  and  County  of  .... 


\ 


In  tbe  Snperior  Oourt 


A.  B.,  Plaintiff, 

against 
C.  D.,  Defendant. 


Notice  is  hereby  given  that  a  Biiit  has  been  commenced  in 
said  court,  by  the  above-named  plaintiff  against  the  above- 
named  defendant,  which  suit  is  now  pending;  that  the  object 
of  said  suit  is  to  foreclose  and  determine  the  lien  of  a  certain 

mortgage,  of  date ,  executed  by  said  defendant 

to  said  plaintiff,  and  recorded  in  the  recorder's  office  of  said 

county  of ,  in  liber  of  Mortgages,  at 

page  . . . . ;  and  to  foreclose  the  defendant's  equity  of  redemp- 
tion in  and  to  the  premises  described  in  said  mortgage.  Said 
premises  are  described  as  follows,  viz.   [insert  description]. 

[Date.]  Attorney  for  Plaintiff. 

I  88964.  Actual  notice.  Where,  after  the  commencement  of 
an  action  of  ejectment  against  a  tenant,  he  gave  notice  to  his 
landlord,  and  requested  him  to  defend,  and  the  latter  employed 
an  attorney  to  conduct  the  suit,  it  was  held  that  the  actual  notice 
fdven  to  the  landlord  was,  as  to  him,  equivalent  to  the  filing  of  a 
lis  pendens,  and  in  an  equal  degree  made  the  subsequent  judg- 
ment obligatory  upon.*  So,  also,  actual  notice  of  the  pendency 
of  a  suit  in  foreclosure  is  the  same  in  effect,  to  the  party  receiv- 
ing it,  as  if  notice  of  lis  pendens  had  been  filed.* 

1  Sampson  v.  Ohieyer,  22  Gal.  200. 

3  Sbarp  V.  Lumley,  34  Cal.  611.    When  notice  of  Us  pendens  begins. 
See  Walker  v.  Goldsmith,  14  Greg.  125. 
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I  S065.  Commencemexit  of  suit  as  notice.  The  commence- 
ment of  a  suit  in  chancery  is  only  constructive  notice  of  the 
pendency  of  such  suit,  as  against  persons  who  acquired  an  in- 
terest under  a  defendant  pendente  lite.^  The  mere  pendency  of 
a  suit,  where  the  hill  does  not  lay  claim  to  any  specific  land, 
nor  to  all  the  land  of  defendant  in  a  particular  county  or  place, 
but  asks  merely  for  a  discovery  of  any  land  in  which  he  has  in- 
vested money,  is  not  a  constructive  notice  of  an  equity  in  any 
particular  piece  of  land  held  by  defendant.*  The  commence- 
ment of  an  equitable  action  by  service  of  summons  and  injunc- 
tion creates  a  lis  pendens  and  a  lien  in  the  nature  of  an  attach- 
ment, but  the  plaintiff  is  bound  to  prosecute  diligently  to  retain 
the  lien.*^  Mere  issuing  of  the  subpoena  is  not  sufficient  to  create 
a  lis  pendents  as  against  a  purchaser  without  actual  notice.  Ser- 
vice is  necessary,  though  it  need  not  be  personal.®  But  filing  a 
bill,  and  attempting  to  serve  the  subpoena,  are  sufficient  against 
the  defendant  and  a  purchaser  with  notice.''  Until  the  process 
is  served  by  publication  made,  the  doctrine  of  lis  pendens  does 
not  apply.®  But  this  can  not  be  the  rule,  except  in  those  states 
where  the  action  is  commenced  by  service  of  summons.  In  Cali- 
fornia the  complaint  precedes  the  summons,  and  the  one  must 
be  filed  and  the  other  issued  before  the  action  is  deemed  com- 
menced. In  a  suit  to  foreclose  a  mortgage  held  by  a  copartner- 
ship, whenever  any  member  of  the  copartnership  is  served  with 
a  summons,  a  lis  pendens  is  at  once  created  to  such  an  extent 
that  no  person  can  purchase  from  any  member  of  the  firm  any 
portion  of  the  subject-matter  of  the  action  so  as  to  affect  the 
rights  of  the  plaintiff.^ 

%  3066.  Actions  to  which  It  applies.   The  object  of  the  notice 
is  to  give  the  opportunity  of  defense  and  also  to  notify  third 

8  Stnyvesant  v.  HaU,  2  Barb.  Ch.  151. 
4  Griffith  V.  Griffith,  9  PaJge  Ch.  315. 
B  Myrick  V.  Selden,  36  Barb.  15. 
«  Hayden  v.  Bucklin,  9  Paige  Oh.  612. 

7  Weed  V.  Smull,  3  Sandf.  CJIh.  273;  Hayden  v.  Bucklin,  9  Pai^re 
Ch.  512. 

8  Games  v.  Dunn,  14  Pet.  322;  affirming  S.  C,  1  McL»ean,  .^1:  to 
nearly  same  effect,  Fowler  v.  Byrd.  Hempst.  213. 

«  Dresser  v.  Wood,  15  Kan.  800.  As  to  service  by  publication,  see 
Bayer  v.  Cockerlll,  3  Kan.  282;  see  also  Knowles  v.  Rabltn,  2a 
Iowa,  101. 
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persons  of  the  litigation.^^  It  does  not  apply  to  proceedings 
before  a  board  of  supervisors  for  condemnation  of  land  for  road 
purposes."  It  applies  to  all  actions  affecting  the  title  to  real 
property.  ^^  The  right  to  file  notice  of  lis  pendens  in  such  ac- 
tions is  an  absolute  one.^^ 

%  8907.  ConBtnictive  notice.  A  lis  pendens  is  constructive 
notice  to  a  purchaser^  and  he  and  his  interest  will  be  bound  by 
the  decree  entered  in  the  suit.**  The  only  way  to  charge  a 
purchaser  of  property  pending  a  suit  with  constructive  notice  of 
the  suit  is  by  filing  a  notice  of  lis  pendens  according  to  the 
statute.**  From  the  time  of  filing  only,  shall  the  pendency  of 
the  action  be  constructive  notice  to  a  purchaser,  or  incumbrancer 
of  the  property  affected  thereby.**  This  notice  applies  to  parties 
to  the  action  and  purchasers  under  them  subsequent  to  filing 
the  notice.*''    And  is  as  effectual  as  an  injunction.** 

10  Richardson  ▼.  White,  18  Gal.  102;  Sampson  v.  Ohleyer,  22  id. 
200;  Horn  v.  Jones,  28  id.  194;  Sharp  v.  Lumley,  34  id.  612. 

"  Ourran  v.  Shattuck,  24  Cal.  427. 

12  Cal.  Code  Civ.  Pro.,  §  409.  It  is  applicable  to  proceedings  for 
the  condemnation  of  land.  Roach  v.  Riverside  Water  Co.,  74  Cal. 
263.  If  a  wife  who  sues  for  a  divorce  describes  in  the  complaint 
the  property  of  her  husband,  and  asks  to  have  it  set  aside  to  her 
for  her  support,  the  rule  of  Us  pendens  can  be  invoked  by  her  against 
one  who  purchases  during  the  pendency  of  the  action,  and  with 
notice  thereof.  Powell  v.  Campbell,  20  Nev.  232;  19  Am.  St.  Rep. 
350;  Wilkinson  v.  EUiot,  43  Kan.  590;  10  Am.  St.  Rep.  158;  but  see 
Houston  V.  Timmerman,  17  Oreg.  499;  11  Am.  St  Rep.  848.  The 
principle  of  Us  petidens  is  held  to  be  applicable  to  choses  in  action, 
other  than  commercial  paper  which  has  not  yet  matured.  Diamond 
V.  Lawrence  Co.,  37  Penn.  St  353;  78  Am.  Dec.  429;  Kellogg  v. 
Fancher,  23  Wis.  21;  99  Am.  Dec.  96.  Application  of,  in  action  of 
ejectment  See  Partridge  v.  Shepard,  71  Oal.  470;  Irving  v.  Cunning- 
ham, 77  id.  52. 

18  MiUs  V.  Bliss,  55  N.  Y.  139. 

u  Harrington  v.  Slade,  22  Barb.  161;  Sears  v.  Hyer,  1  Paige  Ch. 
483;  see  Pearson  v.  Creed,  78  Oal.  144;  Randall  v.  Duff,  79  id.  115: 
Welton  V.  Cook,  61  id.  481,  486. 

15  Ault  V.  Gassaway,  18  Cal.  205. 

i«Oal.  Code  Civ.  Pro.,  f  409.  The  purchaser  of  land  subject  to 
the  lien  of  a  mortgage  is  not  affected  by  Us  pendens,  where  the  title 
to  the  mortgage  only  was  involved  in  the  suit,  and  not  the  land 
itself.    Green  v.  Rick,  121  Penn.  St.  130;  6  Am.  St  Rep.  760. 

"  People  V.  ConnoUy,  8  Abb.  Pr.  128;  Chapman  v.  West,  17  N.  Y. 
125. 

IS  Stevenson  v.  Fayerweather,  21  How.  Pr.  449. 
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§  3968.  Creditor's  suit.  Where  notice  of  the  pendency  of  a 
suit  against  a  conveyance  in  fraud  of  creditors  has  been  filed,  a 
conveyance  of  the  property  made  since  the  filing  of  the  bill  can 
not  affect  the  complainant's  rights.^^  A  creditor's  bill,  to  be  & 
lis  pendens,  must  be  so  definite  in  the  description  of  the  estate 
as  that  any  one  reading  it  can  learn  thereby  what  property  is 
the  subject  of  litigation.*^ 

I  3909.  County  bonds.  A  bill  was  filed  enjoining  a  county 
from  issuing  bonds,  and  injunction  was  granted  subsequently. 
A  statute  was  passed  authorizing  the  issue,  and  the  issue  was 
made.  A  year  after  the  statute,  another  bill  was  brought  to 
declare  the  bonds  invalid,  but  they  were  decreed  good.  Two 
years  after  this  decree,  a  bill  of  review  was  brought,  and  the 
former  decree  reversed;  it  was  held  that  the  bonds  were  not 
issued  pendente  lite.^ 

I  3970.  DismiBMil.  Where  a  suit  is  dismissed  and  afterwanb 
reinstated,  the  doctrine  of  lis  pendens  is  not  applicable  to  one 
who  purchases  after  the  dismissal  and  before  the  revival  of  the 

suit.« 

§  3971.  Effect  of  lis  pondens.  Its  effect  is  to  make  a  subse- 
quent purchaser  from  the  party  a  mere  volunteer,  affected  by 
the  judgment  which  may  be  rendered  in  the  suit  in  which  notiw 
is  given.^  And  it  abrogates  the  rule  making  the  mere  pendency 
of  an  action  constructive  notice.^  The  California  statute  does 
not  give  any  new  rights  to  the  plaintiff,  but  limits  righte  which 
he  had  before.  It  simply  adds  to  the  common-law  rule  a  single 
term,  to-wit,  to  require  for  constructive  notice,  not  only  a  suit, 
but  filing  notice  of  it;  and  there  is  no  distinction  under  the 
statute  between  different  kinds  of  interest  in  or  title  to  real 
estate.^  Notice  by  lis  pendens  does  not  extend  so  as  to  affect 
those  who  claim  under  parties  who  were  not  parties  to  the  Htiga- 

19  Beeckman  v.  Montgomery,  1  McCarter  (N.  J.),  106. 

20  Miner  V.  Sherry,  2  WaU.  237. 

21  Lee  Ck>unty  v.  Rogers,  7  WaU.  181. 

22  Herrington  v.  McOollum,  73  111.  476.  The  effect  of  notice  of 
lis  pendens  Is  not  ordinarily  destroyed  by  an  amendment  to  the  com- 
plaint   Brock  V.  Pearson,  87  Cal.  581. 

28  Gregory  v.  Haynes,  13  Cal.  694;  Haynes  v.  Calderwood,  23  M. 
409;  Hurlbutt  v.  Gutenop,  27  id.  50. 

24  Sampson  v.  Ohleyer,  22  Gal.  200. 

2B  Richardson  v.  White,  18  Cal.  102:  Sampson  v.  Ohleyer,  22  H 
200;  Horn  v.  Jones,  28  Id.  194;  HaU  v.  Nelson,  14  How.  Pr.  32. 
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tion.^  A  Us  pendens  doee  not  operate  as  notice^  unless  the  court 
has  jurisdiction  of  the  thing.^  The  only  office  of  the  lis  pendens 
is  to  give  constructive  notice  to^  and  bind  by  the  subsequent 
proceedings,  those  who  deal  with  the  defendant  in  regard  to  the 
property  involved  in  the  action  during  its  pendency  and  before 
judgment.  No  notice  is  necessary  to  bind  a  purchaser  or  incum- 
brancer after  judgment." 

I  8079.  Bffact  of  neglect  to  file.  If  notice  of  lis  pendens  be 
not  filed,  plaintiff  can  not  successfully  set  up  that  notice  would 
have  done  no  good  to  the  purchaser,  because  he  could  make  no 
defense,  or  no  better  defense  than  the  vendor.* 

§  8978.  Iden  of  decree.  Where  a  party  having  notice  of  the 
pendency  of  a  suit  to  reach  the  equitable  interests  of  a  judg- 
ment debtor  in  his  lands,  purchases  such  lands,  and  enters  upon 
and  improves  the  same,  he  can  not  come  into  equity  for  reUef ,  to 
have  his  improvements  discharged  from  the  lien  of  the  decree 
rendered  against  the  land.^  It  can  not  be  said  that  a  case  is  no 
longer  lis  pendens,  after  a  decree  and  sale,  and  a  conveyance 
executed  because  a  court  of  chancery  is  not  fundus  officio  until 
the  decree  is  executed  by  delivery  of  possession.^^ 

I  8974.  Must  be  filed.  It  must  -be  filed  or  appear  of  record 
to  charge  the  purchaser  of  the  subject-matter  of  the  suit  as  a 
purchaser  pendente  lite  at  common  law.  Mere  pendency  of  the 
suit  does  not  so  charge  the  purchaser.**  If  no  notice  of  lis 
pendens  is  filed,  a  bona  fide  purchaser  of  land,  without  notice  of 
proceedings  pending  for  its  condemnation  at  time  of  purchase, 
is  not  affected  by  the  proceedings.** 

»  Scarlett  v.  Gorham,  28  111.  319. 

37  GarringtoD  v.  Brents,  1  McLiean,  167;  and  see  Houston  v.  Tim- 
merman,  17  Oreg.  400;  11  Am.  St  Rep.  848.  As  to  whether  a  notice 
of  Us  pendens  filed  by  plaintiff  Imparts  notice  to  a  purchaser  from 
him  pending  the  suit,  so  that  a  Judgment  adverse  to  the  plaintiff 
would  bind  such  purchaser,  see  Gorwin  v.  Bensley,  43  Oal.  259,  263. 

38  Sheridan  v.  Andrews,  49  N.  Y.  '478;  Abadie  v.  Lobero,  36  Oal. 
390. 

39Blcbard8on  v.  White,  18  Oal.  102;  Sampson  v.  Ohelyer,  22  id. 
200;  Horn  v.  Jones,  28  id.  194. 

30  Patterson  v.  Brown,  32  N.  Y.  81. 

ai  Jackson  v.  Warren,  32  111.  331. 

^  Head  V.  Fordyce,  17  Oal.  149;  Ault  v.  Gassaway.  18  id.  205. 

a^  Bensley  v.  Mountain  Lake  Water  Co.,  13  Gal.  306;  73  Am.  Dec. 
STf);  Richardson  v.  White,  18  Gal.  102. 
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§  3975.  New  notice,  when  neceesary.  In  case  of  an  amend- 
ment  of  the  complaint,  by  addiilg  new  parties,  or  making  a 
change  in  the  description  of  the  premises  or  in  the  amount  of 
the  claim,  a  new  notice  must  be  filed.^  This  is  not  necessary 
except  as  to  such  new  parties,  so  that  when  they  are  subsequently 
struck  out  again,  no  new  jiotice  is  necessary.®*^  But  even  where 
parties  are  struck  out,  the  safer  practice  is  to  file  a  new  notice.* 

§  8976.  Notice,  what  to  contain.  Notice  should  contain  the 
names  of  the  parties  to  and  the  object  of  the  action,  and  a  de- 
scription of  the  property  in  that  county  affected  thereby;  and 
the  defendant  may  also  in  such  notice  state  the  nature  and  ex- 
tent of  the  relief  claimed  in  the  answer .^^  If  it  contain  the 
necessary  matters,  including  description  of  the  property,  but 
adds  a  conclusion  stating  that  **  the  following  real  estate  is  in- 
tended to  be  affected;*^  and  then  adds  a  second  description  of  the 
property  which  is  erroneous,  this  second  false  description  does 
not  vitiate  the  notice  if  it  would  have  been  good  without  it.® 

§  3977.  Partition  —  premlaeB  included.  Immediately  after 
filing  the  complaint  in  the  District  Court,  the  plaintiff  must 
record  in  the  office  of  the  recorder  of  the  county  or  of  the  several 
counties  in  which  the  property  is  situated  a  notice  of  the  pen- 
dency of  the  action,  containing  the  names  of  the  parties  so  far 
as  known,  the  object  of  the  action,  and  a  description  of  the 
property  to  be  affected  thereby.  From  the  time  of  filing,  it  shall 
be  deemed  notice  to  all  persons.^  Notice  of  the  pendency  of  an 
action  should  not  include  premises  not  seized  by  the  sheriff 
under  an  attachment.*® 

§  3978.  Purchaser  pendente  lite^  A  purchaser  pendente  lite  is 
subject  to  all  the  equities  of  the  narty  under  whom  he  claims.*' 

M  Clark  V.  Havens,  Clarke  Ch.  560;  Curtis  v.  Hitchcock.  10  Paige 
Ch.  399;  see  Brock  v.  Pearson,  87  Cal.  581. 
ac  Waring  v.  Waring,  7  Abb.  Pr.  472. 
86  Curtis  V.  Hitchcock,  10  Paige  Ch.  309. 
37  Cal.  Code  Civ.  Pro.,  §  400. 

88  Watson  V.  Wilcox,  39  Wis.  643;  20  Am.  Rep.  63. 
»Cal.  Code  Civ.  Pro..   §  755. 

40  Fitzgerald  v.  Blake,  42  Barb.  513.  What  description  of  lands  in 
a  bill  is  sufBcient  to  put  a  purchaser  on  inquiry,  see  Green  v. 
Slayter,  4  Johns.  Ch.  38;  compare  Parks  v.  Jackson,  11  Wend-  442; 
25  Am.  Dec.  a'56. 

41  l^f  cPhorson  r.  Housel,  13  N.  J.  Eq.  299. 
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One  who  takes  an  assignment  as  indemnity  against  a  precedent 
liability  is  not  a  purcliaser  within  the  meaning  of  the  statute 
requiring  notice  of  the  pendency  of  the  suit  to  be  filed.*^  One 
who  purchases  land  pending  an  action  to  foreclose  a  mortgage 
on  it^  or  after  final  judgment,  with  notice  of  the  pending  action, 
or  of  the  judgment,  is  bound  by  the  judgment.  If  no  notice 
of  lis  pendens  has  been  filed,  and  he  purchases  without  notice 
after  entry  of  default,  but  before  final  judgment,  he  is  not 
bound  by  the  judgment,  even  if  a  final  judgment  gives  con- 
structive notice  to  parties  dealing  with  the  subject-matter,  and 
a  second  purchaser  is  in  no  worse  position  than  his  grantor.** 
An  action  is  pending  after  default  and  until  final  judgment 
is  entered.  But  a  purchaser  with  notice  occupies  the  same 
position  as  his  grantor  in  reference  to  the  issuance  of  a  writ 
of  assistance  to  the  purchaser  under  the  decree.** 

%  3979.  Purchaser  bound  by  decree.  A  person  purchasing 
during  the  litigation,  a  notice  of  lis  pendens  being  on  filei,  is 
bound  by  the  decree  in  such  suit.**^  But  it  does  not  apply  to 
one  whose  interest  subsisted  before  the  suit  was  commenced, 
and  who  might  have  been  an  original  party.**  A  purchaser 
of  mortgaged  premises  who  neglects  to  have  his  deed  recorded 
until  after  the  filing  of  the  lis  pendens  for  the  foreclosure  of 
the  mortgage  is  precluded  from  asserting  title  under  it  as 
against  the  purchaser  at  the  foreclosure  sale.^*^  The  record  of 
a  chancery  suit  wherein  a  conveyance  of  land  is  decreed  is  not 
constructive  notice,  binding  upon  subsequent  purchasers  from 
the  party  decreed  to  convey,  until  after  it  has  been  recorded 
in  the  county  where  the  land  is  situated.*® 

4a  Leavitt  v.  Tylee,  1  Sandf .  Ch.  207. 

43Abadle  v.  Lobero,  36  Cal.  390. 

+•  Montgomery  v.  Byers,  21  Oal.  107.  When  action  is  to  be  deemed 
pending.  See  Cal  Code  Civ.  Pro.,  §  1049;  Naftzger  v.  Gregg,  99 
Oal.  83. 

48  Hurlbntt  v.  Butenop,  27  Cal.  50;  Oalderwood  v.  Tevis,  23  id.  335; 
Horn  V.  Jones,  28  id.  194;  Zeiter  v.  Bowman,  6  Barb.  133;  Griswold 
V.  MiUer,  15  Id.  520;  Cleveland  v.  Boerum,  23  id.  201;  S.  C,  27  id. 
252;  S.  C,  3  Abb.  Pr.  294. 

4B  Hopkins  V.  M'Laren,  4  Cow.  667;  Parks  v.  Jackson,  11  Wend. 
442;  25  Am.  Dee.  666. 

47  Ostrom  V.  McCann,  21  How.  Pr.  431. 

48Ro88er  V.  Bingham,  17  Ind.  542. 
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I  8980.  Tax  suit.  In  an  action  to  enforce  the  lien  of  a 
tax  by  a  sale  of  the  property,  it  i&  not  neceeeary  to  file  a  Us 
pendens.*^ 

I  8981.  United  States  courts.  The  statute  of  California  re- 
lating to  the  filing  of  lis  pendens  does  not  apply  to  suitois 
except  in  the  state  courts.  Neither  that  statute  nor  any  equiva- 
lent proceeding  has  been  incorporated  into  the  rules  of  the 
United  States  Supreme  Court,  ss  applicable  to  suits  in  equity, 
nor  into  the  rules  of  the  United  States  Circuit  Court  for  the 
ninth  circuit.*^ 

S  3982.  When  to  be  filed.  In  an  action  affecting  the  title 
to  real  property,  the  plaintiff,  at  the  time  of  filing  the  com- 
plaint, and  the  defendant,  at  the  time  of  filing  his  answer,  when 
affirmative  relief  is  claimed  in  such  answer,  or  at  any  time 
afterwards,  may  file  with  the  recorder  of  the  county  in  which 
the  property  is  situated  a  notice  of  the  pendency  of  the  action.*^ 
A  purchaser  of  real  property,  pending  suit  affecting  the  title 
to  it,  is  not  bound  by  the  judgment  unless  notice  of  lis  pendens 
be  filed  with  the  county  recorder  before  the  purchase.'*  The 
court  has  no  power  to  take  from  the  files  a  lis  pendens  rega- 
larly  filed.«» 

■ 

§  8988.  Notice  of  suit  in  partition. 

Form  No.  959. 

[Title.] 
Notice  is  hereby  given  that  an  action  has  been  commenced 

in  the  Superior  Court  of  the  state  of   ,  in  and 

for  the  county  of ,  by  the  above-named  plaintiff 

against  the  above-named  defendant,  which  suit  is  now  pending. 
That  the  object  of  said  suit  is  to  obtain  partition  between  plain- 
tiff and  defendant  of  the  premises  mentioned  in  the  complaint 
in  said  action,  and  hereinafter  described,  according  to  the  rights 
of  the  parties  therein;  that  the  premises  affected  by  the  suit 
are  situated  in  said  city  and  county,  and  are  described  as  follows, 
to-wit  [describe  property]. 

E.  P., 

[Date.]  Attorney  for  Plaintiff. 

40  Beeve  v.  Kennedy,  43  Gal.  648. 

50  Majors  v.  Gowell,  51  Gal.  47a 

51  Gal  Code  GIv.  Pro.,  %  409. 

62  niohardfion  v.  Whitp.  18  Cnl.  102. 
68  Pratt  V.  Hoaj?,  12  How.  Pr.  215. 
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I  3984.  Notice  of  pendency  of  action  of  ejectment. 

Form  No.  gdo. 

[Title.] 

Notice  is  hereby  given  that  an  action  has  been  commenced 

in  the  Superior  Court  of  the  state  of ,  in  and  for 

the  city  and  county  of ,  by  the  above-named 

plaintiff  against  the  above-named  defendant,  to  recover  certain 
real  estate,  and  the  possession  thereof,  with  damages  for  the 
withholding  thereof;  and  that  the  premises  affected  by  this  suit 
are  situated  in  the  said  dty  and  county,  and  are  bounded  and 
described  as  follows^  to-wit  [describe  property]. 

[Date.]  [Sionatubb.] 

I  SM6.  Votioe  of  pendency  of  action  to  quiet  title. 

Form  No.  961. 

[Title.] 

Notice  is  hereby  given  that  an  action  has  been  commenced 

in  the  Superior  Court  of  the  state  of ,  in  and  for 

the  county  of   ,  by    the    above-named    plaintiff 

against  the  above-named  defendant,  to  quiet  the  title  to  the 
premises  and  real  estate  in  the  complaint  in  the  said  action, 
and  hereinafter  described,  and  to  determine  all  and  every  claim, 
estate,  or  interest  therein  of  said  defendants,  or  either  or  any 
of  them,  adverse  to  the  said  plaintiff,  and  that  the  premises 
affected  by  this  suit  are  situated  in  said  county,  and  are  bounded 
and  described  as  follows,  to-wit  [describe  the  premises]. 

A.  B., 

[Date.]  Attorney  for  Plaintiff. 
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PROVISIONAL  REMEDIES, 


CHAPTEB  L 

ABBEST   AND   BAIL. 


I  8986.  In  general.  The  laws  of  the  load  and  an  enlightened 
public  opinion  long  since  decreed  that  there  should  be  no  more 
imprisonment  for  debt,  unless  there  was  some  act  connected 
with  the  contracting  of  the  debt  or  avoiding  its  payment  which 
tainted  the  transaction  with  fraud.*  In  this  age  the  mere'  mis- 
fortune of  poverty  excites  sympathy,  instead  of  provoking  the 
additional  misfortune  of  the  jail.  It  will  thus  be  seen  that 
the  subject  of  arrest  and  bail,  in  matters  pertaining  to  civil 
actions,  is  very  limited.  It  is  provided  by  the  California  stsi- 
ute,  and  the  same  provision  is  found  in  most  of  the  states^  that 
no  person  shall  be  arrested  in  a  civil  action  except  as  prescribed 
by  this  Code.^  The  statute  proceeds  to  designate  five  instances 
in  which  a  defendant  may  be  arrested  in  a  civil  action,  whidi 
will  be  referred  to  hereafter;  and  the  practitioner  must  remem- 
ber two  facts  when  he  attempts  to  get  an  order  of  arrest  in  a 
civil  action:  1.  This  statute  will  be  strictly  construed,  and  if 
there  be  a  question  of  doubt  about  defendant's  guilt,  the  courts 
will  incline  to  innocence  and  favor  the  defendant;  and,  2.  In  no 
case  should  a  defendant  be  arrested  in  a  civil  action,  unless  it 
is  clear  that  the  facts  charged  will  bring  him  within  the  letter 
as  well  as  the  spirit  of  the  statute.  This  extraordinary  remedy 
was  only  intended  for  extreme  cases.  It  should  be  invoked 
only  as  a  punishment  for  dishonesty,  and  hence  it  is  the  rule 
that  in  the  affidavit  prescribed  by  section  481,  California  Code 
of  Civil  Procedure,  the  mere  statement  in  the  language  of  the 
statute  showing  defendant's  guilt  is  not  enough;  the  facts  must 

1  Oonst.  of  Cal.,  art  1,  §  15;  Const,  of  Wash.,  art  1,  §  17. 
aCal.  Code  Civ.  Pro.,  §  47a 
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be  clearly  and  pointedly  stated,  not  the  result  of  facts  which 
are  assumed  to  exist,  but  the  history  of  the  fraudulent  acts 
must  be  given,  and  given  with  particularity,  and  no  form  of 
affidavit  can  be  given  which  will  fit  all  cases,  or  even  more 
than  one,  except  only  those  portions  which  are  purely  formal. 
But  it  has  been  held  that,  to  entitle  a  party  to  the  remedy  of 
arrest^  it  is  not  necessary  that  he  should  know  positively  the 
commission  of  a  fraud.  It  is  sufficient  if  the  circumstances  de> 
tailed  would  induce  a  reasonable  belief  that  a  fraud  was 
intended.'  Hence  arrest  is  maintainable  by  the  assignee  of  a 
cause  of  action.^  An  original  cause  of  action  is  merged  in  a 
foreign  judgment  in  an  action  for  fraud,  and  defendant  is  not 
arrestable  in  an  action  on  such  judgment.*  But  a  vacated  judg- 
ment is  no  bar  to  arrest  for  the  same  cause,  though  ordered  to 
stand  as  security.®  Fraud  in  incurring  original  indebtedness  is 
not  merged  in  taking  the  debtor^s  note  or  check,  but  he  may  be 
arrested  after  its  dishonor.^  But  bringing  an  action  on  the 
check  of  two  joint  debtors  invalidates  an  arrest  of  one  for  a 
separate  fraud.®  The  provisions  of  section  72  of  the  California 
Practice  Act*  have  reference  to  mesne  and  not  to  final  process.*^ 
In  cases  of  fraud,  it  appears  that  there  can  be  but  two  judg- 
ments —  one  against  the  person  and  the  other  against  the  prop- 
erty; in  the  former  of  which  the  execution  issues  directing  the 
officers  to  arrest  and  confine  the  party  until  the  debt  is  paid.^^ 
To  authorize  an  arrest  of  the  defendant  upon  execution  issued 
upon  a  judgment  recovered  in  an  action  upon  contract,  the 
fraud  for  which  the  arrest  is  sought  must  be  alleged  in  the  com- 
plaint, and  be  passed  upon  by  the  jury,  and  be  stated  in  the 
judgment.*^  When  the  circumstances  authorizing  an  arrest 
occur  subsequently  to  the  filing  of  the  complaint,  application 

8  Soutbwortb  v.  Resing,  3  Cal.  878. 

4  Grocers'  Nat  Bk.  v.  Clark.  32  How.  Pr.  160. 

B  Mallory  v.  Leach,  2H  How.  Pr.  507;  S.  C,  14  Abb.  Pr.  449,  n. 

«  Mott  V.  Union  Bk.,  8  Bosw.  591.  As  to  how  far  original  remedy 
for  fraud  may  be  waived  by  a  subsequent  negligence  or  compro- 
mise, see  Adams  v.  Sage,  28  N.  Y.  103. 

^  Shipman  v.  Shafer,  14  Abb.  Pr.  449;  see,  also.  Murphy  y.  Fer- 
nandez, 10  Bosw.  664. 

8  Woodruff  V.  Valentine,  19  Abb.  Pr.  98. 

»  Cal.  Code  Civ.  Pro.,  S  478. 

10  Stewart  v.  Levy.  36  Cal.  159. 

11  Matoon  v.  Bder,  6  Cal.  60. 

12  Daris  y.  Robinson,  10  Cal.  411. 
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should  be  made  to  the  court  either  to  amend  the  original  or  to 
file  a  supplemental  complaint^  so  as  to  set  forth  the  facts  upon 
which  execution  against  the  person  of  the  defendant  will  be 
asked  in  the  enforcement  of  the  judgment  sought.^' 

I  3987.  PxlTilege  from  arrest,  who  entitled  to.      Tinder    the 

Constitution  and  laws  of  California^  certain  persona  are  privi- 
leged from  arrest  except  for  certain  specified  offenses.  1.  Mem- 
bers of  the  legislature  shall,  in  all  cases  except  treason,  felony, 
and  breach  of  the  peace,  be  privileged  from  arrest,  and  shall 
not  be  subject  to  any  civil  process,  during  the  session  of  the 
legislature,  nor  for  fifteen  days  next  before  the  commencement 
and  after  the  termination  of  each  session.^*  8.  Electors  shall 
in  all  cases  except  treason,  felony,  or  breach  of  the  peace  be 
privileged  from  arrest  on  the  days  of  election  during  their  at- 
tendance at  such  election,  going  to  and  returning  therefrom.^ 
By  section  1069,  Political  Code  of  California,  electors  are  privi- 
leged from  arrest,  except  for  an  indictable  offense,  during  their 
attendance  on  an  election,  and  in  going  to  and  returning  there- 
from. 3.  No  person  under  military  orders  for  parade,  drill,  or 
other  military  service  is  subject  to  arrest  on  civil  process  while 
going  to,  returning  from,  or  on  such  parade.**  4.  No  female  can 
be  arrested  in  any  action.*^  5.  Witnesses  who  have  been  in  good 
faith  served  with  a  subpoena  to  attend  before  a  court,  judge, 
commissioner,  referee,  or  other  person,  in  a  case  where  dis- 
obedience  may  be  punished  as  a  contempt,  are  exonerated  from 
arrest  in  a  civil  action  while  going  to  the  place  of  attendanct\ 
necessarily  remaining  there,  and  returning  therefrom.*'  At 
common  law  the  privilege  extends  also  to  jurors,  parties,  oflBcers, 
and  judges,  and  protects  them  while  in  attendance  upon  thrir 
public  duties  from  arrest,  summons,  or  any  other  civil  process.*' 

i«  Davis  V.  Robinson,  10  Cal.  411. 

14  Const.  Oal.,  art.  1,  i  15. 

IB  Id.,  art.  2,  $  2. 

i«  Oal.  Pol.  Code,  §  2021. 

17  Cal.  Code  Civ.  Pro.,  8  861. 

18  Id.,  $  2067.  The  penalty  for  making  an  arrest  of  a  witness  is 
preRorlbed  by  section  2068. 

lOCassldy  v.  Steiiart,  40  Engr.  Com.  L..  464:  Hurst's  Case,  4  Pall. 
388;  Geyer  v.  Irwin,  id.  107;  Bolton  v.  Martin.  1  id.  296;  Miles  ^. 
MoCnllough,  1  Blnn.  77:  Behncke  v.  King,  9  Serp.  &  R.  150;  1  Mllos, 
237:  Cole  v.  Andrews.  Andr»>WR.  275:  Ex  parte  M*Neil.  6  Mass.  245, 
2fVi:  Traov  v.  Whipple,  8  Jol^ns.  330;  Lyell  v.  Goodwin,  4  McLean^ 
29:  Page  v.  Pnndall.  C  Cal.  32. 
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Though  the  common-law  privilege  of  the  officers  of  courts  of 
justice  can  not  be  taken  away  by  the  general  words,  yet  they  may 
be  by  the  manifest  intent  of  the  statute.^ 

The  privilege  of  a  suitor  or  witness  extends  to  exemption  from 
arrest,  and  no  further.^  So  with  an  applicant  for  the  benefit 
of  the  Bankrupt  Law.^  The  privilege  of  a  witness  protects  him 
while  at  his  lodgings  as  well  as  in  the  street,  going  to  or  from 
the  court;^  but  it  does  not  extend  after  he  is  discharged  from 
the  obligation  of  the  subpoena.^  The  mode  of  redress  for  a 
person  privileged  from  arrest,  when  arrested,  is  by  a  motion  to 
the  court  from  which  the  process  was  issued  to  set  aside  the  ser- 
vice and  discharge  the  party;  or  in  other  words,  to  abate  the 
writ.*  It  is  erroneous  to  vacate  an  order  of  arrest  on  the 
ground  that  the  defendant  is  exempt  from  arrest  by  virtue  of  his 
office.  The  plaintiff  is  entitled  to  retain  his  order,  for  the  pur- 
pose of  making  the  arrest  when  the  exemption  expires.^ 

§  8988.  GhroundB  for  arrest.  The  defendant  may  be  arrested 
in  the  following  cases:  1.  In  an  action  for  the  recovery  of 
money,  or  damages  on  a  cause  of  action  arising  upon  contract, 
express  or  implied,  when  the  defendant  is  about  to  depart  from 
the  state  with  intent  to  defraud  his  creditors;  2.  In  an  action 
for  a  fine  or  penalty,  or  for  money  or  property  embezzled,  or 
fraudulently  misapplied,  or  converted  to  his  own  use  by  a  public 
officer,  or  an  officer  of  a  corporation,  or  an  attorney,  factor, 
broker,  agent,  or  clerk,  in  the  course  of  his  employment  as  such, 
or  by  any  other  person  in  a  fiduciary  capacity;  or  for  misconduct 
or  neglect  in  office,  or  in  a  professional  employment,  or  for  a 
willful  violation  of  duty;  3.  In  an  action  to  recover  possession 
of  personal  property  unjustly  detained,  when  the  property,  or 

M  Case  of  Bliss,  9  Johns.  347. 

21  Blight  V.  Fisher,  Pet.  O.  C.  41;  McFerran  v.  Wherry,  6  Oranch 
C.  C.  677. 

22  Anonymous,  6  Hunt's  Merch.  Mag.  355. 
28  Bx  parte  Hurst,  1  Wash.  O.  O.  186. 

24Smythe  v.  Banks,  4  Dall.  329.  As  to  extent  of  an  elector's 
privilege  —  also  as  to  waiver  of  privilege  generally,  by  giving  bail 
or  appearance:  Petrle  v.  Fitzgerald,  1  Daly,  401.  As  to  ettent  of 
privilege  of  a  policeman  —  being  confined  to  the  period  when  on 
notual  dnty:  Hart  v.  Kennedy.  39  Barb.  180:  R.  P.,  24  How.  Pr.  425; 
S.  C,  15  Abb.  Pr.  290;  reversing  S.  C,  2^  How,  Pr.  417. 

2B  Lyell  V.  Goodwin,  4  McLean.  29. 

»  Hart  V.  Kennedy,  15  Abb.  Pr.  290:  S.  C,  24  How.  425. 
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any  part  thereof,  has  been  concealed,  removed,  or  disposed  of  to 
prevent  its  being  found  or  taken  by  the  sheriflf;  4.  When  the 
defendant  has  been  guilty  of  a  fraud  in  contracting  the  debt,  or 
incurring  the  obligation  for  which  the  action  is  brought,  or  in 
concealing  or  disposing  of  the  property  for  the  taking,  detention 
or  conversion  of  which  the  action  is  brought;  5.  When  the  de- 
fendant has  removed  or  disposed  of  his  property,  or  is  about  to 
do  so,  with  intent  to  defraud  his  creditors.*'  There  are  also 
special  cases  in  which  the  statute  authorizes  an  order  of  arrest  to 
be  made  in  civil  proceedings;  as  in  forcible  entry  or  detainer 
cases,  where  the  complaint  establishes  to  the  satisfaction  of  the 
judge,  fraud,  force,  or  violence  in  the  entry  or  detainer,  and  that 
the  possession  held  is  unlawful;"  or  for  refusing  to  produce  a 
will;^  and  in  other  proceedings  in  the  Probate  Court;  in  actioni» 
for  usurpation  of  office;^  in  proceedings  supplementary  to 
execution;'^  and  in  many  other  cases  technically  denominated 
contempts.** 

I  8988.  AffldaTit  for  arrest.  It  must  appear  to  the  judge 
by  the  affidavit  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  mentioned  in  the  statute.**  The  affidavit 
must  be  either  positive  or  upon  information  and  belief;  and 
when  upon  information  and  belief,  it  must  state  the  facts  upon 
which  the  information  and  belief  are  founded.**  Under  a 
former  statute  substantially  like  the  present,  it  was  said  to  be 
well  settled  that  the  facts  necessary  to  be  shown  must  appear  in 
the  affidavit  itself,  and  that  it  was  not  sufficient  to  refer  to  the 
complaint  or  to  any  other  paper  to  show  what  ought  to  be  dis- 
closed by  the  affidavit,  although  it  is  positively  averred  that  such 
paper  or  complaint  is  true.*^    A  sworn  complaint  is  available  as 

27Cal.  Code  Olv.  Pro.,  I  470. 
« Id.,  §  1168. 
»Id.,  §  1302. 
«o  Id.,  §  804. 

81  Cal.  Code  Civ.  Pro..  S  715. 

82  For  the  cases  In  which  an  order  of  arrest  may  be  issued  bj  a 
Justice  of  the  peace,  see  Cal.  Code  Civ.  Pro.,  §  891;  /n  re  Blnlch,  88 
Cal.  70. 

88  Cal.  Code  Civ.  Pro.,  $  481. 

84  Id. 

35  McGIlvery  y.  Moorhead,  2  Cal.  609.  But  see  Brady  v.  Bisaell  1 
Abb.  Pr.  76;  Turner  v.  Thompson,  2  id.  444,  where  it  Is  held  that  If 
the  complaint  is  before  the  Judge  when  the  order  is  granted.  It  may 
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an  aflSdavit  with  others  to  sustain  an  order  of  arrest.**  Fraud, 
as  a  ground  of  arrest,  must  be  clearly  proved.  If  there  is  a 
serious  doubt  as  to  the  fraud,  an  order  of  arrest  is  not  allow- 
able,*' The  plaintiff's  affidavit  must  specify  and  establish  the 
particular  fraud  relied  upon  as  the  foundation  of  the  order.  He 
can  noty  upon  a  motion  to  vacate  the  order,  set  up  a  ground  for 
retaining  it  which  was  not  put  forth  as  the  original  ground  of 
the  order.**  Documents  relied  on  must  be  presented,  or  copies 
furnished.**  Where  some  of  the  material  allegations  of  the 
affidavit  are  upon  information  and  belief,  the  sources  and  nature 
of  the  information  must  be  particularly  set  out,  and  a  good 
reason  given  why  a  positive  statement  can  not  be  procured.** 
The  rule  that  one  shall  not  resort  to  inferior  evidence  when  he 
has  it  in  his  power  to  produce  evidence  affording  greater  cer- 
tainty of  the  fact  in  question,  applies  to  an  affidavit  to  obtain  an 
order  of  arrest.**  An  affidavit  grounded  entirely  on  informa- 
tion and  belief  as  to  all  the  facts  constituting  the  fraud  is  insuffi- 
cient.*^ The  amount  claimed  by  the  plaintiff  should  be  stated 
positively.  '* About  four  thousand  nine  hundred  and  thirty 
dollars  "  has  been  held  insufficient.** 

§  3090.  Ai&davit  —  by  third  persoiiB. 

Farm  No.  962, 

[Title.] 
[Vbkue.] 
C.  D.,  being  duly  sworn,  deposes  and  says  as  follows: 

I  am  an  agent  of  the  above-named  plaintiff  A.  B.,  at 

[state  the  nature  of  the  agency,  and  continue  as  in  succeeding 
forms].** 

l)e  looked  to  to  aid  a  defective  affidavit,  and  that  the  order  should 
then  recite  that  it  appeared  by  affidavit  and  the  complaint  duly 
ftworn  to  that  a  cause  of  action  existed,  etc. 

M  Palmer  v.  Hussey,  59  N.  Y.  647;  affirming.  66  Barb.  278. 

VI  Olaflin  v.  Frank,  8  Abb.  Pr.  412. 

M  Oady  V.  Edmonds,  12  How.  Pr.  197. 

80  De  Weerth  v.  Feldner,  16  Abb.  Pr.  296;  De  Nlerth  v.  Snider, 
26  How.  Pr.  419. 

40  De  Weerth  v.  Feldner,  supra. 

41  Id.  As  to  distinction  between  **  stating  the  sources  of  informa- 
tion "  and  "  Retting  them  forth,"  see  Id. 

42Ratow  V.  Relsenberger,  25  How.  Pr.  164;  see  In  re  Vlnich.*86 
Cal.  70. 
48  Tipton's  Lessee  v.  Ross,  10  Ohio,  263. 
44  It  is  not  absolutely  necessary  that  deponent  should  show  any 
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I  3991.  Affidavit  far  order  of  arrest -~  dapartinif  oat  of  the 
state  with  intent  to  defraud  creditors. 

Form  No.  96$. 

[Title.] 

State  of  California,  ) 

county  of j    " 

,  being   duly   sworn,   says   that is 

the  plaintiff  in  the  above-entitled  action;  that  a  sufficient  cause 
of  action  exists  in  favor  of  plaintiff  against  said  defendant  as 
fully  appears  from  the  verified  complaint  herein,  a  copy  of 
which  complaint  is  hereto  annexed  and  made  a  part  of  this 
affidavit;  that  it  is  an  action  for  the  recovery  of  money  on  a 

cause  of  action  arising  upon  an contract,  and  tlut 

the  defendant  in  said  action  is  about  to  depart  from  this  state 
with  intent  to  defraud  his  creditors. 

And  affiant  further  states  and  shows  the  following  facta  and 
circumstances  in  support  of  the  above  allegations  of  fraud,  to- 
wit  [state  facts]. 

[Jurat.  ]  [  Signature.  ] 

%  3992.  What  affidavit  must  state.  In  an  action  for  the  re- 
covery of  money  or  damages,  on  a  cause  of  action  arising  upon 
contracts  express  or  implied,  when  the  defendant  is  about  to 
depart  from  the  state  with  intent  to  defraud  his  creditors,**  tho 
affidavit  must  state  the  facts  and  circumstances  which  justify 
the  conclusion  that  the  defendant  has  removed  or  disposed  of 
his  property,  so  that  the  court  may  be  able  to  draw  it  from  the 
evidence  detailed  in  the  affidavit.*** 

§3993.  Fraudulent  intent.  Evidence  of  a  fraudulent  intent 
must  depend  upon  the  particular  circumstances  of  each  case. 
The  declarations  of  the  debtor  are  often  sufficient,  at  least  if 
coupled  with  acts  of  a  suspicious  character.*^  The  mere  fact 
that  defendant  is  about  to  depart,  although  he  owes  debts  to  a 

connection  between  hlfti  and  the  plaintiff:  Oal.  Code  Civ.  Pro.,  f  481; 
but  where  there  is  a  connection,  it  is  better  to  state  it 

« California  Code  Civ.  Pro.,  §  479.  subd.  1;  N.  Y.  Code.  §  560. 
subd.  2. 

M  See  Smith  v.  Luc^  14  Wend.  237.  and  cases  there  cited  in  note 
a;  Ex  parte  Robinson,  21  id.  672;  Frost  v.  WiUard.  9  Barb.  440: 
C^L^teHanoB  v.  Jones,  5  N.  Y.  164;  compare  Donnelly  v.  Corbett,  7 
id.  500;  Van  Alstyne  v.  Brwin,  11  id.  331. 

47  Compare  Courier  v.  McNamara,  9  How.  Pr.  265;  and  Hathom 
v.  Hall,  4  Abb.  Pr.  227. 
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large  amount^  is  not  enough.  It  must  appear  that  he  has  re- 
ino:ved  or  disposed  of  his  property,  or  is  about  to  do  so,  secretly. 
It  is  the  secrecy  which  evinces  the  fraudulent  intent.'**  This, 
however,  must  be  taken  with  qualification.^®  Assault  and  bat- 
tery is  not  a  case  of  fraud,  and  persons  can  not  be  arrested  in 
civil  action  for  the  same.*^  But  it  is  not  proper  to  grant  a  writ 
of  arrest  for  a  personal  tort>  as,  of  course,  unless  the  defendant 
is  a  nonresident  or  transient,  or  the  tort  is  aggravated.^^  This 
rule  does  not  apply  to  California. 

S  3094.  Affidavit  showing^  that  money  ham  been  reeelTed  by 
defendant  In  a  fldudary  capacity. 

Form  No.  964. 

[Title.] 
[Venue.] 

,  being  duly  sworn,  says  that  he  i^  the  plaintiff 

in  the  above-entitled  action;  that  a  sufficient  cause  of  action 
exists  in  favor  of  plaintiff,  against  said  defendant,  for  the  sum 
of dollars,  as  fully  appears  from  the  verified  com- 
plaint herein,  a  copy  of  which  complaint  is  hereto  annexed  and 
made  a  part  of  this  affidavit;  that  it  is  an  action  for  the  recoveiy 
of  money  received  by  the  defendant  as  a  broker,  in  the  course 
of  his  employment  as  such,  and  by  him  fraudulently  converted 
to  his  own  use;  and  affiant  further  states  and  shows  the  follow- 
ing facts  and  circumstances  in  support  of  the  above  allegation 

of  fraud  and  conversion,  to-wit:  that  on  the day  of 

18. .,  at ,  he  delivered  to  the  de- 
fendant C.  D.,  of   ,  who  was  then  and  there  a 

broker,  a  promissory  note  made  by  E.  P.,  to  the  order  of  the 

plaintiiBf,  dated  the day  of ,  18 . .,  and 

payable months  after  date,  for  the  sum  of 

dollars,  and  indorsed  by  plaintiff,  for  sale  on  plaintiff's  account, 
I'ut  for  no  other  purpose  whatever;  that  he  gave  no  authority  to 
tlio  said  C.  D.  to  retain  the  proceeds  of  said  note,  or  any  part 

4»  Anonymous*  2  Code  R.  51. 

40  Compare  Courter  v.  McNamara,  9  How.  Pr.  255.  As  to  what  la 
sufficient  evidence  of  a  fraudulent  intent,  see,  also,  McButt  v. 
nirsch,  4  Abb.  Pr.  441;  and  Spies  v.  Joel,  1  Duer,  669:  and  see  Gary 
V.  Williams,  id.  667. 

^Ex  parte  Prader,  6  Cal.  239.  As  to  arrestability  of  nartlos  In 
notions  for  willful  damage,  see  Nlver  v.  Niver,  43  Barb.  411:  S,  C, 
29  ITow.  Pr.  6:  S.  C,  10  Abb.  Pr.  14. 

51  Davis  V.  Scott,  15  Abb.  Pr.  127. 
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thereof^  for  any  time  whatever;  that  on  the day  of 

,  18.  .^  the  said  defendant  C.  D.  sold  the  said 

note  and  received  therefor  the  sum  of dollars,  m 

lawful  money  of  the  United  States,  of  which  sum  this  at&ant  \»as 

then  and  there  entitled  to  receive  the  sum  of 

dollars;  that  he  has  demanded  the  said  sum  last  named  from  .*:aid 
C.  D.^  but  he  has  not  paid  or  accounted  for  the  same,  or  any 
part  thereof  [and  wholly  refuses  so  to  do.] 

[Jurat.]  [Signatubb.] 

I  3995.  Agent.  An  agent  who  is  intrusted  with  negotiable 
paper  to  be  discounted,  and  who  transfers  it  to  a  bona  fide 
purchaser  and  receives  the  proceeds,  applying  them  to  his  <wn 
use,  is  liable  for  the  money  in  a  fiduciar}-  capacity .'^-  In  a  suit 
to  recover  money  received  by  a  person  as  agent,  he  can  not  be 
arrested  without  showing  some  fraudulent  conduct  on  his  part* 
or  a  demand  6n  him  by  the  principal  and  a  refusal  by  him  to 
pay.  An  aiTest  without  such  showing  is  prohibited  by  sec- 
tion 15,  article  1,  of  the  Constitution.^* 

§  3996.  Conversion  of  property.  The  defendant  may  be  ar- 
rested in  an  action  to  recover  the  possession  of  personal  prop- 
erty unjustly  detained,  when  the  property  or  any  part  thereof 
has  been  concealed,  removed,  or  disposed  of,  to  prevent  its 
being  found  or  taken  by  the  sheriff.**  Where  the  right  to  an 
arrest  flows  directly  from  the  matter  of  the  cause  of  action 
itself,  e.  g,,  in  an  action  for  the  wrongful  conversion  of  personal 
property,  the  court  will  not  try  the  merits  upon  affidavits,  and 
will  not  discharge  the  order  unless  the  defendant  makes  out  a 
clear  case  of  innocence.*"^  There  must  be  a  fraudulent  con- 
cealment to  maintain  arrest  under  subdivision  3  of  the  New 
York  statute.*^ 

§  8997.  Fiduciary  character.    The  complaint  should  state  the 
facts  that  constitute  the  fiduciary  character,  as  well  as  its  nature 

B2  Wolfe  V.  Brouwer,  5  Rob.  eOl. 
M  In  the  Matter  of  Holdforth,  1  Cal.  438, 
M  Cal.  CJode  Civ.  Pro.,  {f  479,  subd.  3. 

w  Royal  Ins.  Co.  v.  Noble.  5  Abb.  Pr.  (N.  S.)  54.  AireBt  In  action 
for  converting  shares  of  stock.    See  Kullman  v.  Greenebaum.  W 

Cal.  ga 

M  Jananlque  v.  De  Luc,  1  Abb.  Pr.  (N.  8.)  419;  Blston  v.  Potter. 
ft  BoRw.  636.  As  to  the  proper  form  of  security  and  order  under 
this  subdivision,  see  Blston  v.  Potter,  Id. 
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and  exient,^'^  It  is  netjessary  in  such  a  case  to  charge^  not 
only  that  defendant  received  the  money  as  agent,  but  that  he 
converted  it  in  the  course  of  his  employment  as  such.**  Where 
the  character  or  capacity  in  which  a  party  is  alleged  to  have 
acted?  is  essential  to  the  charge  of  fraud,  the  character  or 
capacity  must  be  averred  in  direct  and  positive  tenns^  or  the 
charge  must  fall.'^^ 

§  3998.  OroundB  of  arrest.  The  defendant  may  be  arrested 
in  an  action  for  a  fine  or  penalty,  or  for  money  or  property 
embezzled,  or  fraudulently  misapplied,  or  converted  to  his  own 
use,  by  a  public  officer,  or  an  officer  of  a  corporation,  or  an 
attorney,  factor,  broker,  agent,  or  clerk,  in  the  course  of  his 
employment  as  such,  or  by  any  other  person  in  a  fiduciary 
capacity,  or  for  misconduct  or  neglect  in  office,  or  in  a  pro- 
fessional employment,  or  for  a  willful  violation  of  duty.^  The 
character  or  capacity  in  which  a  party  is  alleged  to  have  received 
money  or  property  is  essential  to  the  charge  of  fraud,  and  that 
character  or  capacity  must  be  positively  and  directly  averred, 
or  the  affidavit  will  be  insufficient.®* 

§  3999.  Partners.  A.,  being  owner  of  an  invoice  of  goods 
in  the  city  of  New  York,  sold  one-half  interest  therein  to  B., 
with  an  arrangement  that  the  latter  should  proceed  to  San 
Francisco,  and  there  dispose  of  the  same  on  joint  account;  it 
was  held  that  this  constituted  a  partnership  between  them, 
and  that  B.  was  not  subject  to  arrest  in  an  action  by  A.  to 
recover  a  part  of  the  proceeds  of  the  sales.®*  Section  74  of 
the  Practice  Act,**  which  provides  for  the  arrest  of  a  debtor 
in  certain  cases,  does  not  apply  in  the  case  of  one  partner 
suing  to  recover  money  received  by  another.®*  The  words 
"  fiduciary  capacity ''  do  not  characterize  the  relation  which 
one  partner  holds  to  the  other.®* 

67  Porter  v.  Hermann,  8  Cal.  623. 

Mid. 

Mid. 

«o  CaL  Code  Civ.  Pro.,  §  479,  snbd.  2;  N.  Y.  Code,  I  550. 

«i  Porter  v.  Hermann,  8  Cal.  624. 

«2  Soule  V.  Hayward.  1  Oal.  345. 

«8Cal.  Code  Civ.  Pro.,  §  479. 

wid. 

«Id. 
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§  4000.  Who  2xuiy  be  arrested.     A     broker    who    misapplies 

funds  deposited  is  arrestable^  and  the  taking  of  collaterals  do66 
not  change  the  character  of  his  liability.^  A  guardian  who 
uses  the  funds  of  a  ward  is  aiTestable.*^*  So,  also,  a  party  re- 
ceiving the  avails  of  goods  as  indemnity  against  his  guaj%nty 
of  payment)^  or  as  consignee  guaranteeing  payment^  But  a 
mere  consignee  doing  business  in  the  ordinary  way  as  a  com- 
mission merchant  is  not  arrestable.'''^  Claim  to  money  by  third 
person  is  no  bar  to  arrest  of  fiduciary  receiving  it.'^^  A  part 
payment  for  goods  by  a  bailee,  who  is  to  return  on  payment 
for  them,  does  not  bar  an  arrest  in  a  subsequent  action  for 
their  conversion.'^ 

I  4001.  Affidavit  for  order  of  arrest  —  fraudulent  debtor. 

Farm  No.  965, 

[Title.] 
[Venue.] 

,  being  duly  sworn,  says  that   is 

the  plaintiff  in  the  above-entitled  action;  that  a  sufficirat 
cause  of  action  exists  in  favor  of  plaintiff  against  said  de- 
fendant, for  the  sum  of dollars,  as  fully  ap- 
pears from  the  verified  complaint  herein,  a  copy  of  which 
complaint  is  hereto  annexed  and  made  a  part  of  this  affidavit; 
that  it  is  an  action  for  the  recovery  of  money  on  a  cause  of 
action  arising  upon  an  [express]  contract,  and  that  the  de- 
fendant in  said  action  has  been  guilty  of  a  fraud  in  contracting 
the  debt  and  incurring  the  obligations  for  which  the  said  action 
is  brought. 

And  affiant  further  states  and  shows  the  following  facts  and 
circumstances  in  support  of  the  above  allegations  of  fraud, 
to-wit  [state  fully  and  particularly  all  the  facts  relied  upon  as 
constituting  and  proving  the  fraud.  If  any  of  the  material 
averments  are  made  upon  ihformation  and  belief,  state  the 
sources  of  information,  and  why  the  affidavit  of  a  person  having 

personal  knowledge  is  not  presented.     If  documents  or  p^^eis 
* 
••  Dubois  V.  Thompson,  1  Daly,  309;  S.  C,  25  How.  Pr.  417. 
«7  Wheelock  v.  Stewart,  28  How.  Pr.  89. 
«8  Chalne  v.  Coffin,  17  Abb.  Pr.  441. 
«  Ostell  V.  Brough,  24  How.  Pr.  274. 
TODuguid  V.  Edwards,  .?2  How.  Pr.  254. 
71  Gross  V.  Graves,  19  Abb.  Pr.  95. 
T2  Person  v.  Oiver,  29  How.  Pr.  432. 
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are  referred  to  as  a  souice  oi  information^  and  these  are  not  in 
alliant's  poeBeeaion  or  under  his  control^  attach  copies  thereof 
properly  referred  to,  or  show  why  copies  can  not  be  procured  J. 

[JUBAT.J  [SIQNATUBB.J 

i  4002.  Causes  of  aetion  Joined.  Where  two  separate  causes 
of  action  are  joined  in  one  complaint^  an  arrest  will  not  lie 
lor  fraud  in  respect  to  one,  where  the  defendant  is  innocent 
as  to  the  other.^^  Where  the  action  is  to  recover  money  col- 
lected by  a  public  officer,  with  interest,  the  claim  for  interest 
is  not  a  separate  cause  of  action,  and  the  defendant  may  be 
arrested.''* 

I  4003.  Circumstances  must  be  shown.  The  practitioner 
can  not  be  too  careful  in  specifying  the  particular  circumstances 
establishing  the  fraud  relied  upon  as  the  foundation  of  the 
order.  He  can  not,  upon  a  motion  to  vacate  his  order,  set  up 
a  ground  for  retaining  it  not  put  forth  as  the  original  ground 
of  the  order.''* 

f  4004.  Complaint.  The  writ  of  arrest  is  only  an  interme- 
diate process  to  secure  the  presence  of  the  defendant  until 
final  judgment;  and  to  authorize  arrest  on  final  process  the 
fraud  must  be  stated  in  the  judgment,  and  the  facts  on  which 
it  is  based  must  be  affirmatively  found.  This  can  not  be  done 
unless  the  fraud  is  averred  in  the  complaint.  The  affidavit  will 
not  aid  the  complaint.''® 

I  4005.  Evidence  essential.  In  order  to  sustain  the  allega- 
tions of  fraud  and  deceit  in  contracting  a  debt,  it  is  necessary 
io  prove  that  the  representations  alleged  to  have  been  fraudu- 
lent and  deceitful  were  not  true.''^  A  defendant  can  not  be 
arrested  for  fraudulent  representations  in  obtaining  money, 
when  the  representations  were  made  some  time  after  the  money 
was  obtained.''®  Under  subdivision  4  of  section  179  of  the  New 
York  Code  (as  amended  in  1^^^  and  which  corresponds  to 
subdivipion  4,  section  479.  Opl^'^omin,  Oode  of  Civil  Procedure) 
the  defendant  in  an  action  to  ropover  damages  for  false  and 

7»  Toffy  v.-  Williams,  5  Thomp.  &  O.  294;  Ooodale  v.  Finn.  4  Id.  432. 

74  People  V.  Clark,  45  How.  Pr.  12. 

75  Cady  V.  Edmonds,  12  How'  T>r.  197. 
7«Pee  Matoon  v.  Bder,  fi  Cnl.  ^^ 
TTBoiden  V.  Henrlqnes,  8  Tal.  ^. 
7«anow  V.  Halstead,  1  Cal.  361. 
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fraudulent  representatioiiB  respecting  the  pecuniary  respoiLii- 
bility  of  third  persons  is  liable  to  arrestJ* 

§  4006.  rraudule&t  intent.  In  all  cases  whete  fraud  is 
charged,  proof  of  an  actual  intent  ought  to  be  required  to 
justify  or  sustain  an  arrest.®*^  A  purchaser  who  obtains  credit 
by  false  representations  must  be  held  to  intend  the  legitimate 
consequences  of  his  acts.^^  An  attempt  to  postpone  payment 
for  a  week,  and  failing  within  two  days  thereafter,  was  held 
to  be  conclusive  evidence  of  intent  to  defraud,  in  the  absence 
of  any  explanation.^  An  intent  to  defraud  existing  at  the 
time  the  obligation  was  contracted,  may  be  inferred  from  sub- 
sequent circumstances.®* 

§  4007.  Fraudulent  purchase.  Where  one  purchased  bills  of 
exchange  on  credit,  for  the  purpose  of  remitting  to  Europe^ 
and  afterwards  sold  them  in  the  market,  it  was  held  that  as  he 
purchased  the  bills  with  the  intention  to  make  such  use  of 
them,  and  knowing  his  inability  to  pay  for  them,  the  purchase 
was  fraudulent,  and  that  he  was  liable  to  arrest  in  an  action 
for  their  value.^  Purchase  with  preconceived  design  not  to 
pay  is  fraudulent,  though  a  mere  concealment  of  insolvency 
does  not  make  it  so  *  It  is  not  necessary  that  misrepresenta- 
tion should  be  sole  inducement  to  sale.*^  Party  making  repre- 
sentation false  in  fact  is  liable  for  it,  though  at  the  time  he 
did  not  know  whether  it  were  true  or  false." 

§  4008.  Orounda  of  arrest.  When  the  defendant  has  been 
guilty  of  a  fraud  in  contracting  the  debt  or  incurring  the 
obligation  for  which  the  action  is  brought,  or  in  concealing  or 
disposing  of  the  property  for  the  taking,  detention,  or  con- 

TO  Haslett  V.  GIU,  19  Abb.  Pr.  353. 

«o  Birchen  v.  Straus.  28  Barb.  283;  S.  0..  8  Abb.  Pr.  63;  Oaffner 
V.  Burton,  12  How.  Pr.  516. 

M  Whltcomb  V.  Ralsman,  16  How.  Pr.  538. 

82  Smith  V.  Frank,  2  Rob.  626. 

88  Lovell  y.  Martin,  11  Abb.  Pr.  126;  see  Phillpa  y.  Benedict,  33 
Barb.  655;  S.  C,  20  How.  Pr.  265. 

84  Morrison  v.  Gamer,  7  Abb.  Pr.  425;  see,  also,  Brown  y.  Mont- 
gomery, S.  C,  20  N.  Y.  287;  75  Am.  Dec.  404. 

85  Henneqnin  v.  Naylor,  24  N.  Y.  1.39;  King  y.  Phillipfi,  8  Bosw.  603 

86  Shaw  V.  Btlne,  8  Bosw.  157. 

87  0raifir  v.  Ward.  36  Barb.  377;  Sharp  v.  Mayor  of  New  York,  40 
Id.  256:  S.  C,  25  How.  Pr.  380. 
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version  of  which  the  action  is  brought,  he  may  be  arrested.**** 
An  honest  thougli  abortive  purpose  to  continue  uuiiine&s,  and 
pay  for  the  goods,  is  consistent  with  tiie  vendee's  knowledge 
of  his  own  insolvency;  and  the  purchase  is  not  fraudulent  when 
made  with  such  intent,  though  founded  in  delusive  and  un- 
reasonable expectations.^®  An  arrest  for  fraudulent  representa- 
tions^  inducing  purchase  of  property  in  a  foreign  country,  will 
be  sustained  when  property  is  brought  into  the  state,  though  in 
such  foreign  country  defendant  would  not  have  been  arrest- 
able; the  lex  fori  governs.*® 

§  4009.  Obligation  —  debt.  Debt  and  obligation  have  the 
same  meaning  in  this  connection.  They  both  import  a  con- 
tract liability.  Debt  implies  a  fixed  and  absolute  liability,  a 
sum  actually  owing  from  one  party  to  another.  Obligation 
includes  an  inchoate  and  conditional  liability,  the  fixed  char- 
acter of  which  is  to  be  determined  by  subsequent  events.*^ 

I  4010.  Partners.  Both  partners  are  liable  to  arrest  in  an 
action  on  a  debt  of  the  firm  fraudulently  contracted  by  one  of 
them.^  In  McNeely  v.  Ilaynes,  76  N.  C.  122,  it  wa^  held  that 
"a  defendant  in  a  civil  action  can  not  be  arrested  unless  he 
has  been  guilty  of  a  fraud."  The  partner  who  had  procured 
the  goods  by  fraudulent  representations  had  escaped,  and  the 
other  partner  was  arrested.  The  court  says:  "As  it  appears 
from  the  case,  J.  A.  Haynes  was  not  present  when  the  goods 
were  purchased  by  Calvin,  had  no  knowledge  of  it,  and  in  no 
Tirise  connived  at  or  assented  to  it;  nor  does  it  appear  that  the 
goods  were  sent  to  or  received  by  him.'*    How  much  importance 

MOal.  Code  Civ.  Pro..  §  479,  subd.  4.  Per  niustratlons  of  the 
principles  upon  which  orders  of  arrest  may  be  granted  under  this 
subdivision,  see  the  following  cases:  Bean  v.  Renway,  17  How.  Pr. 
90;  Freeman  v.  Leland,  2  Abb.  Pr.  479;  Bell  v.  Mali,  11  How.  Pr. 
254;  Union  Bank  v.  Mott,  6  Abb.  Pr.  315. 

«» Nichols  V.  Pinner,  18  N,  Y.  295;  compare  Mitchell  v.  Worden, 
20  Barb.  253. 

•0  City  Bank  v.  Lumley,  28  How.  Pr.  397. 

w  Ely  V.  Stelgler,  9  Abb.  Pr.  (N.  S.)  35;  Smith  ▼.  Corblere,  3  Bosw. 
f534;  Oatley  v.  Lewin,  47  Barb.  18;  Crabdall  v.  Bryan,  15  How, 
Pr.  4a 

w  Union  Bank  v.  Mott,  6  Abb.  Pr.  319,  note;  Townsend  r.  Bogart, 
11  id.  355;  Bull  v.  Melllss,  9  id.  58;  Coman  v.  Reese,  21  How.  Pr. 
114;  Sherman  v.  Smith,  42  id.  198.  But  opposed  to  these  cases  is 
Knnover  v.  Pheldon,  9  Abb.  Pr.  240,  and  '^'^♦n.  Th!«5  ooop,  however. 
Is  expressly  ovorrnled  br  the  later  case  of  S^onmn  v.  Smith,  supra. 


§    4011  riiO VISIONAL   KEMEDIES.  958 

was  attached  to  the  fact  la^t  stated  does  not  appear.  In  Clafliii 
V.  Franks  8  Abb.  Pr.  412^  it  was  held  tha;t  the  defendant  is  not 
liable  to  arrest  for  the  fraud  of  his  agent,  without  persoiul 
guilt  on  his  part  in  respect  to  the  commission  of  the  fraud,  or 
by  ratification  of  the  fraudulent  act;  but  in  later  cases  it  is  said 
that  so  long  as  the  principal  retains  the  benefit  of  the  dealing 
he  can  not  claim  immunity  on  the  ground  that  the  fraud  was 
committed  by  his  agent,  and  not  by  himself.®^  In  Sherman  v. 
Smith,  the  liability  of  the  copartner  is  placed  on  the  same 
grounds;,  viz.,  agency,  and  the  profit  resulting  from  the  wrong. 
The  reasoning  of  these  cases  is  by  no  means  satisfactory,  if  we 
are  to  understand  the  principle  laid  down  as  a  universal  one. 
If  the  partner,  originally  innocent,  after  he  is  informed  of  the 
fraud,  refuses  to  restore  the  goods,  or  to  pay  therefor  if  they 
are  sold  or  consumed,  having  the  ability  to  do  so,  he  might 
be  well  held  to  have  ratified  the  fraudulent  act  of  his  partner; 
for  if  the  retention  of  'the  goods,  or  of  the  profits  of  the  fraudu- 
lent act  of  his  partner,  is  to  make  him  liable  to  arrest,  it  ought 
to  appear  that  such  retention  is  voluntary,  and  not  the  result 
of  inability. 

§  4011.  Statements  eufflcleiit.     It  is  not  necessary  that  the 

defendant  should  be  benefited  by  his  false  representation,  or 

in  collusion  with  another.     It  is  sufficient  if  the  representation 

induces  action  by  the  plaintiff.^    But  to  give  an  action  for 

them,  representations  must  be  made  to  plaintifT,  or  with  design 

to  influence  his  conduct.^    If  the  affidavit  shows  a  cause  of 

action  in  the  nature  of  an  action  on  the  case  for  obtaining 

goods  from  the  plaintiffs  by  fraud,  it  is  not  to  be  inferred  that 

the  complaint  will  not  state  a  cause  of  action  of  that  nature, 

because  the  affidavits  also  allege  that  the  action  is  brought  to 

recover  the  price  of  goods  sold.®*    To  sustain  an  order  of  arrest 
»  > 

w  See  Bennett  v.  Judson,  21  N.  Y.  238;  Crans  v.  Hunter,  28  fd. 

889,  898;  BlweU  v.  Chamberlain,  81  Id.  811.  819. 

M  Hubbard  v.  Briggre,  31  N.  Y.  518. 

•BVan  Kleeck  v.  Le  Roy,  37  Barb.  644.  See,  as  to  evidence  of 
contemporaneous  frauds,  Amsden  y.  Manchester,  40  Barb.  158l  ^^f^, 
as  to  what  wUl  be  sufficient  to  make  out  a  case  of  fraud,  Whltf"  v. 
Dodds,  42  Barb.  554;  S.  O.,  28  How.  Pr.  197:  S.  C,  18  Abb.  Pr.  2W>: 
Potter  V.  Sullivan,  18  id.  295;  Smith  v.  Countryman,  30  N.  Y.  665. 
See,  as  to  what  is  necessary  to  constitute  an  actual  fraud,  Farrlnsr- 
ton  V.  Bullard,  40  Barb.  512,  518. 

99  Townsend  v.  Bojnirt,  11  Abb.  Pr.  365.  For  another  form  suffi- 
cient, see  same  cases. 
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under  this  Bubdivisiou^  it  mu&t  appear:  1.  That  the  defeadant 
has  made  representations  which  were  false;  2.  That  he  knew 
them  to  be  false;^^  3.  That  the  plaintiff  rehed  upon^  and  was 
in  point  of  fact  deceived  by  them.®®       » 

S  4012.  Affidavit  for  order  of  arrest  —  removal  of  propeirty 
with  intent  to  defraud. 

Farm  No.  g66. 

[Title.] 
[Venue.] 

y  being  duly  swom^  says  that •  is 

the  plaintiff  in  the  above-entitled  action;  that  a  sufficient 
cause  of  action  exists  in  favor  of  plaintiff  against  said  de- 
fendant for  the  sum  of  dollars^  as  fully  ap- 
pears from  the  verified  complaint  herein,  a  copy  of  which 
complaint  is  hereto  annexed  and  made  a  part  of  this  affidavit; 
that  it  is  an  action  for  the  recovery  of  money  on  a  cause  of 

action  arising  upon  an   contract,  and  that  the 

defendant  in  said  action  is  about  to  remove  and  dispose  of  his 
property  with  intent  to  defraud  .....' creditors. 

And  affiant  further  states  and  shows  the  following  facts  and 
circumstances  in  support  of  the  above  allegations  of  fraud,  to- 
wit  [state  them  fully]. 

[Jurat.]  [Signature.]  •• 

%  4018.  Undertaking  on  order  of  arrest. 

Form  No.  967, 

[Title.] 

Whereas,  the  above-named  plaintiff  has  commenced,  or  is 
about  to  commence,  an  action  in  the  Superior  Court  of  the 

state  of    in  and  for  the   city  and  county   of 

,  against  the  above-named  defendant,  and  is  about 

VI  Gaffney  v.  Burton,  12  How.  Pr.  516;  Young  v.  CJoveU,  8  Johns. 
23;  5  Am.  Deo.  316;  Addlngton  v.  Allen.  11  Wend.  374. 

o«  Freeman  v.  Leland,  2  Abb.  Pr.  479;  Wanzer  v.  De  Baun,  1  E. 
D.  Smith,  261. 

w  Defendant  may  be  arrested  when  he  has  removed  or  disposed 
of  his  property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors.  Cal.  Code  Civ,  Pro.,  $  479,  subd.  5;  N,  Y.  Code.  §  550.  subd. 
2.  Proof  of  actual  fraudulent  intent  is  requisite  to  Justify  an  arrest 
under  this  subdivlBlon:  Pacific  Mut  Ins.  Co.  v.  Machado,  16  Abb. 
Pr.  451;  see,  ante,  %  4006. 
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to  apply  for  an  order  for  the  arrest  of  the  said  defendant  in 
said  action. 

Now^  therefore^  we,  the  undersigned,  residents  of  the 

county  of .*.,  in  consideration  of  the  premises,  tnd 

of  the  issuing  of  said  order  of  arrest,  do  undertake  in.  the  sum 

of dollars,  and  promise  to  the  effect  that  if  the 

said  defendant  recover  judgment,  the  said  plaintiff  will  pay 
all  costs  and  charges  that  may  be  awarded  to  the  said  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the  arrest, 
if  the  same  be  wrongful  or  without  sufficient  cause,  not  ex- 
ceeding the  sum  of dollars. 

0.  P.     [Seal] 
[Date.]  Q.  R.     [Seal] 

AFFIDAVIT   OF  QUALIFICATION. 


State  of  Califomia, 
...   county  of  . . . 


>9B.: 


, ,  the  persons  named  in  and  who 

subscribed  the  foregoing,  undertaking  as  the  sureties  thereto, 
being  severally  duly  sworn,  each  for  himself  saysi  That  he  is 

a  resident  and    holder  within  this  state,  and  is 

worth  the  sum  specified  in  the  said  undertaking  as  the  pwnalty 
thereof,  over  and  above  all  his  just  debts  and  liabilities,  exclu- 
sive of  property  exempt  from  execution. 

[Jurat.]  [Signatures.] 

§  4014.  Approval  of  undertaking.  Court  commissioners  have 
power  to  approve  undertakings.*^ 

S  4016.  Dismissal  of  action.  If  the  action  is  dismissed,  the 
undertaking  must  thereupon  be  delivered  by  the  clerk  to  the 
defendant,  who  may  have  his  action  thereon.*®* 

S  4016.  Jtistlflcatloin  of  sureties.  Each  of  the  sureties  shall 
annex  to  the  undertaking  an  affidavit  that  he  is  a  resident 
and  householder,  or  freeholder,  within  the  state,  and  worth 
the  sum  specified  in  the  undertaking,  over  and  above  all  his 
debts  and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion. The  undertaking  shall  be  filed  with  the  clerk  of  the 
court.*^    The  obligations  of  bail  are  assumed  with  reference 

100  Cal.  Code  Civ.  Pro.,  §  259,  subd.  3. 

101  Id..  S  581. 

loaid.,  H  482  and  1057;  N.  Y.  Code,  S  812. 
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to  the  law^  which  becomes  a  part  of  their  contract^  and  the 
whole  statute  must  be  examined  to  determine  their  liability*^^ 

I  4017.  Qualification.  Under  an  order  upon  the  plaintiff  to 
file  security  for  costs,  and  an  undertaking  executed  by  two 
sureties  is  filed,  the  qualification  of  one  of  the  sureties  upon 
exceptions  is  suf&cient.*^ 

I  4018.  State,  etc.,  exempt.  In  any  civil  action  or  proceed- 
ing wherein  the  state,  or  the  people  of  the  state,  is  a  party 
plaintiff,  or  any  state  officer,  in  his  official  capacity  or  on 
behalf  of  the  state,  or  any  county,  city,  or  town,  is  a  party 
plaintiff  or  defendant,  no  bond,  written  undertaking,  or  se- 
curity can  be  required  of  the  state,  or  the  people  thereof,  or  any 
officer  thereof,  or  of  any  county,  city,  or  town;  but  on  comply- 
ing with  other  provisions  of  the  Code  of  Civil  Procedure,  such 
parties  shall  have  the  same  rights,  remedies,  etc.,  as  if  such 
bond,  etc.,  were  given  and  approved.^* 

I  4010.  Sufficient  surety  —  under  seal.  Although  the  word 
"  sureties  "  is  used  in  the  statute,  yet  an  undertaking  with  one 
surety  may  be  accepted  as  sufficient.^^  The  undertaking  may 
properly  be  under  seal,  but  this  is  not  essential  nor  usual.  ^^ 

I  4020.  Undertaking  essential.  Before  making  the  order, 
the  judge  must  require  a  written  undertaking  on  the  part  of  the 
plaintiff,  with  sureties  in  an  amount  to  be  fixed  by  the  judge, 
which  must  be  at  least  five  hundred  dollars,  to  the  effect  that 
the  plaintiff  will  pay  all  costs  which  may  be  adjudged  to  the  de- 
fendant, and  all  damages  which  he  may  sustain  by  reason  of  the 
arrest,  if  the  same  be  wrongful  or  without  sufficient  cause,  not 
exceeding  the  sum  specified  in  the  undertaking.***® 

S  4021.  Who  must  Join.  The  preponderance  of  authority 
seems  to  be  that  the  undertaking  need  not  necessarily  be  exe- 

108  Matoon  v.  Eder,  6  Gal.  57;  see  Gal.  Gode  Giv.  Pro.,  S§  494,  495, 
496. 

104  Rigging  V.  Williams,  2  Duer,  era 

105  Gal.  Gode  Glv.  Pro.,  S  1068. 

108  Ward  v.  Whitney,  8  N.  Y.  446;  Sleff  v.  Shau«»enburgh,  10  Abb. 
Pr.  477,  n.;  see  Gal.  Gode  Glv.  Pro.,  S  482. 

107  Thompson  v.  Blanchard,  3  N.  Y.  335;  Seacord  v.  Morgan,  17 
How.  Pr.  394;  Goleman  v.  Bean,  14  Abb.  Pr.  38.  For  definition  of 
a  seal,  and  how  made,  see  Gal.  Gode  Giv.  Pro.,  H  1930,  1991. 

108  Gal.  Code  Giv.  Pro.,  S  482. 
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cuted  by  the  plaintiff  personally.^^  So,  in  an  action  brought  on 
behalf  of  a  foreign  government^  an  undertaking  to  procaie  an 
arrest  of  defendant^  executed  by  an  agent  appointed  to  sue,  is 
good  as  an  undertaking  on  the  part  of  the  plaintiff.^® 

I  4082.  Indorsement  of  Judges  approval. 

Form  No.  968. 

I  approve  the  within  undertakings  and  the  sufficiency  of  the 
sureties  therein  named. 

[Date.]  [Sionatubb.] 

%  4028.  Order  of  arrest. 

Form  No,  pdp. 

[TiTLB.] 

The  People  of  the  State  of  California, 
To  the  Sheriff  of  the  City  and  County  of 

The  above-named  plaintiff  having  commenced  an  action  in 

the  Superior  Court  of  the  state  of ,  in  and  for  the 

county  of  ,  against  the  above- 
named  defendant,  and  it  duly  appearing  to  me,  from  affidavits 
submitted  on  the  part  of  the  said  plaintiff,  that  a  sufficient  cause 
of  action  exists,  that  the  case  is  one  of  those  mentioned  in  sec- 
tion 479  of  the  Code  of  Civil  Procedure  of  this  state,  to-wit: 

That  the  said  defendant  has  been  guilty  of  fraud  in  contract- 
ing the  debt  for  which  the  said  action  is  brought,  and  the  nec- 
essary undertaking  having  been  given,  I,  the  undersigned,  judge 
of  the  said  Superior  Court,  by  virtue  of  the  authority  in  me 
vested  by  law,  do  order  and  require  you,  the  said  sheriff  of  the 

county  of ,  forthwith  to  arrest  the 

said  defendant  if  he  be  found  in  your  county,  and  hold  him  to 

bail  in  said  action  in  the  sum  of dollars,  and  that 

you  return  this  order,  with  your  proceedings  thereon,  to  the 

clerk  of  the  said  Superior  Court,  on  the    day  of 

,  18.. 

G.  H.,  Judge. 
[Date.] 

§  4024.  Amount  of  balL  In  relation  to  the  amount  of  bail, 
under  the  former  practice,  in  actions  for  a  money  demand  on 

loe  Asking  v.  Hearas,  3  Abb.  Pr.  184;  Bellinfrer  v.  Gardner,  2  id. 
441;  Courter  v.  McNamara,  9  How.  Pr.  256;  Lefflngwell  v.  Chare, 
10  Abb.  Pr.  472-*77,  n. 

no  Republic  of  Mexico  v.  Arrangols,  11  How.  Pr.  1. 
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contract^  bail  was  required  in  double  the  amount  of  the  claim; 
but  this  was  subject  to  modification  where  the  amount  was 
large."*  In  other  actions  the  bail  is  altogether  in  the  discretion 
of  the  court,  and  depends  upon  the  character  of  the  action  and 
the  position  of  the  defendants;  whether,  for  example,  residents 
or  transient  persons,  etc.*^  In  California  the  amount  of  the 
undertaking  must  be  at  least  five  hundred  dollars.*^  The  un- 
dertaking must  precede  the  order.*** 

I  4026.  How  served.  The  order  of  arrest,  with  a  copy  of  the 
affidavit  upon  which  it  is  made,  must  be  delivered  to  the  sheriff, 
who,  upon  arresting  the  defendant,  must  deliver  to  him  a  copy 
of  the  affidavit;  and  also,  if  desired,  a  copy  of  the  order  of  ar- 
rest.**® The  sheriff  must  file  them  within  ten  days.  The 
sheriff  must  execute  the  order  by  arresting  the  defendant,  and 
keeping  him  in  custody  until  discharged  by  law.**® 

S  4026.  Name  of  party.  Formerly  it  was  held  that  an  arrest 
of  a  person  by  a  wrong  name  could  not  be  justified,  though  he 
was  the  person  intended,  unless  he  was  as  well  known  by  one 
name  as  the  other.**^  But  since  the  Code  it  is  not  necessary  that 
the  name  of  the  party  to  be  arrested  should  be  stated.  If  un- 
known, he  may  be  designated  as  the  real  defendant  in  the  suit 
or  proceeding,  and  whose  name  is  not  known;  or  by  any  narae.**^ 

S  4027.  Nature  of  remedy.  The  writ  of  arrest  is  only  an  in- 
termediate remedy  or  process  to  secure  the  presence  of  the  party 
until  final  judgment,  and  the  facts  on  which  it  is  based  must  be 
affirmatively  found,  and  the  fraud  stated  in  the  judgment,  in 
order  to  authorize  an  arrest  on  final  process.**®  As  a  matter  of 
practice,  it  is  safest  to  award  an  arrest,  even  in  cases  of  doubt, 
for  the  defendant  is  protected  by  his  bond  from  abuse  by  the 
process,  without  which  process  the  plaintiff  may  be  remediless.*^ 

111  Gromelines  ads.  Beldens,  1  Wend.  107;  Balllngall  ▼.  Burnie, 
1  Hall  237. 

112  Baker  v.  S>wackhamer,  3  Code  R.  24a 
118  Oal.  Code  Civ.  Pro.,  S  482. 

114  Id. 

iiB  Id.,  8  484:  N.  Y.  Code.  S  562. 

lie  Id.,  S  485;  N.  Y.  Code,  §  563. 

117  Mead  v.  Haws,  7  Cow.  332:  Gumsey  v.  Lovell,  9  Wend.  819l 

lis  Plnder  v.  Black,  4  How.  Pr.  95. 

ii»  Matoon  v.  Eder,  6  Cal.  57. 

i»  Southworth  v.  Reslng,  3  Cal.  377. 
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I  4028.  Order  by  whom  made  *  requisites  of.      An  Older  for 

the  arrest  of  the  defendant  must  be  obtained  from  a  judge  of  the 
court  in  which  the  action  is  brought^  or  from  a  county  judge.^ 
It  must  require  the  sheriff  of  the  county  where  the  defendant 
may  be  found  forthwith  to  arrest  him  and  hold  him  to  bail  in  a 
specified  sum^  and  to  return  the  order  at  a  time  therein  men- 
tioned to  the  clerk  of  the  court  in  which  the  action  is  pending.^^ 
The  order  may  be  made  whenever  it  shall  appear  to  the  judge 
by  the  affidavit  of  the  plaintiff  or  some  other  person  that  a  suffi- 
cient  cause  of  action  exists;  and  that  the  case  is  one  of  those 
mentioned  in  the  statute.^^  And  may  be  made  at  the  time  of 
issuing  the  summons,  or  at  any  time  afterwards  before  juOg- 
ment.^^  The  order  may  be  made  returnable  within  a  specified 
period  after  arrest,  and  it  is  not  essential  to  name  a  certain 
day.**  Where  the  complaint  was  not  filed  until  two  days  after 
an  order  of  arrest  had  issued  thereupon,  it  was  held  that  the 
order  of  arrest  was  void.*^ 

t  4089.  Sotum  of  ordor  —  arrest  of  defendant— bail  giTSA. 

Form  No,  970. 

[Title.] 
[Venue.] 
I  have  taken  and  arrested  the  within-named  C.  D.,  whose 
body  I  have  ready,  as  required  by  the  within  order. 

A.  C, 

Sheriff  of County. 

I  4080.  Return  —  defendant  not  found. 

Form  No.  971. 

[Venue.] 
The  within-named  A.  B.  is  not  found  in  my  county. 

A..       Kj.y 

Sheriff  of County. 

i»Oal.  Code  Oiv.  Pro.,  §  480.  For  an  order  under  N.  Y.  Code, 
see  §S  551  and  556. 

iMId.,  §  483;  see  N.  T.  Code.  %  561. 

us  Id..  §  481. 

U4  Id.,  §  483. 

lis  CkAtinental  Bank  v.  De  Mott,  8  Boew.  696;  see  ObL  Code  Oir. 
Pro.,  I  488. 

^^Ex  parti  Cohen,  6  Gal.  818* 
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I  4081.  B«tnni*one  arreted,  the  other  not  found. 

Farm  No,  972. 

[Venue.] 
I  have  taken  and  arrested  the  within-named  A.  B.^  whose 
body  I  have  ready,  as  required  by  the  within  order;  but  the 
within-named  C.  D.  is  not  found  in  my  county. 

Sheriff  of County. 

I  4082.  Betom -— imprisoned  for  want  of  bail. 

Form  No.  973, 

[Venue.] 
I  have  taken  and  arrested  the  within-named  C.  D.,  who 
remain  imprisoned    in    the    common    jail  of   the  county  of 
,  in  my  custody,  for  want  of  bail. 

Sheriflf  of County. 

§  4038.  Betnra  ^  arreet,  and  escape  by  rescue. 

Form  No.  974. 

[Venue.] 
I  have  taken  and  arrested  the  within-named  C.  D.,  as  re- 
quired by  the  within  order,  and  safely  kept  him  in  my  custody 

until  divers  persons,  to  me  unknown,  on  the day  of 

,  18..,  at   ,  with  force  and  arms 

assaulted  me,  and  out  of  my  custody  rescued  said  C.  D.,  who 
then  and  there  rescued  himself  and  escaped  out  of  my  custody, 
and  afterwards  the  said  C.  D.  is  not  found  in  said  county. 

Sheriff  of County. 

§  4084.  Return  that  defendant  has  made  deposit  in  lieu  of  baiL 

Form  No.  975. 

[Venue.] 
I  have  taken  and  arrested  the  within-named  A.  B.,  as  re- 
quired by  the  within  order,  and  he  has  deposited  with  me 

dollars,  in  lieu  of  bail  in  the  above-entitled 

action.**' 

Sheriff  of County. 

137  See  Cal.  Code  Civ.  Pro.,  S  486.  If  the  sheriff  omit  to  pay  over 
the  money  he  is  liable  to  a  penalty  of  twenty-flve  per  cent,  and  ten 
per  cent  per  month  interest:  Cal.  Pol.  Code,  §  4181. 
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§  4035.  Clerk's  certificate  that  deposit  has  been  paid  into  eonvt 

Form  No.  976. 

[Title.] 
[Venue.] 

I,  J.  K.,  clerk  of  the  county  of ,  hereby  certify 

that  the  aheriif  of  said  county  has  deposited  in  this  court  the 

sum  of dollars,  as  having  been  paid  hiin  by  C.  D., 

the  defendant,  in  lieu  of  an  undertaking  of  bail  in  this  action-** 

J.  K., 
Clerk  of County. 

I  4086.  Certmcate  that  bail  has  been  giveai  instead  of  deposit. 

Form  No,  977. 

[Title.] 
[Venue.] 

I,  A.  K.,  sheriflf  of  the  county  of ,  hereby  certify 

that  the  defendant  C.  D.  has  deposited  with  me  an  undertaking, 
of  which  the  within  is  a  copy,  in  lieu  and  instead  of  the  money 
heretofore  deposited  with  me. 

A.  K., 
Sheriff  of County. 

§  4087.  Effect  of  ball.  The  defendant,  on  arrest,  by  put- 
ting in  bail  and  neglecting  to  move  to  be  discharged,  consents 
to  process,  and  waives  all  previous  irregularities,^* 

§  4088.  Betum  to  order  of  discharge  on  si^eraedeas. 

Form  No.  978. 

[VEmiE.] 
By  virtue  of  the  within  order  to  me  directed,  I  took  the 
within-named  defendant  and  safely  kept  him  in  my  custody  in 
the  common  jail  of  the  county  of ,  until  after- 
wards, to-wit,  on  the day  of ,  18 . . ,  by 

virtue  of  a  certain  other  writ  to  me  directed  and  delivered,  and 
to  this  writ  annexed,  I  caused  the  said  defendant  to  be  delivered 
out  of  the  said  jail;  wherefore  I  can  not  have  the  body  of  the 
said  defendant  before  the  said  Superior  Court  of  the  county 

of   ,  state  of   ,  as  within   I  am 

commanded. 

A.  K., 
Sheriff  of County. 

128  Money  deposited  in  court  is  to  be  paid  over  to  the  county  treat- 
urer,  subject  to  the  order  of  the  court.  Oal.  Code  Oiv.  Pro.,  §  2104. 

129  Matoon  v.  Bder,  6  Gal.  57. 
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I  4089.  Betom  to  order  of  delivery  on  writ  of  habeas  corpus. 

Farm  No.  979. 

[Venue.] 

By  virtue  of  the  within  order,  to  me  directed,  I  took  and 
arrested  the  within-named  defendant  and  safely  kept  him  in  my 

custody,  in  the  common  jail  of  the  county  of  , 

until  afterwards,  to-wit,  on  the day  of , 

18. .,  I  received  the  writ  of  habeas  corpus  cum  causa,  command- 
ing me  to  have  the  body  of  the  said  defendant  before  the  jus- 
tices of  the  Supreme  Court  of  the  state  of  California  [or  as 

the  case  may  be],  at ,  on  the day  of 

,  then  next  [or  "  immediately  after  the  receipt  of 

that  writ"].  By  virtue  of  which  said  writ,  and  in  obedience 
thereto,  I  had  the  body  of  the  said  defendant  with  the  said  last- 
mentioned  writ,  and  the  return  of  the  within  cause  in  a  certain 
schedule  thereunto  annexed,  before  the  said  justices  of  the 
Supreme  Court  of  the  state  of  California  [or  as  the  cajse  may  be], 
at  the  day  and  place  in  the  said  writ  contained,  who  then  re- 
ceived of  me  the  body  of  the  said  defendant,  and  discharged 
him  out  of  my  custody  [or  "  committed  to  the  jail  of  the  county 

of ^'],  and  altogether  discharged  and  exonerated 

me  from  further  keeping  the  said  defendant. 

Wherefore  I  can  not  have  the  body  of  the  said  defendant 
before  the  said  Superior  Court  in  the  within  order  named,  as  I 
am  therein  commanded. 

A.  K., 
Sheriff  of County. 

I  4040.  Notice  of  motion  to  Tacate  order  of  arrest. 

Form  No,  980. 

[Title.] 
To  E.  P.,  plaintiff ^8  attorney: 

Please  take  notice,  that  on  the day  of , 

18. .,  at  the  courtroom  of  said  court,  at  the  opening  of  the 
court,  or  as  soon  thereafter  as  counsel  can  be  heard,  the  under- 
signed will  move  this  court  to  vacate  the  order  of  arrest  in 
this  action.  This  motion  will  be  based  upon  the  affidavit 
hereto  annexed,  and  upon  the  papers  filed  and  served  in  this 
action,  and  said  motion  will  be  made  for  irregularity  in  this, 
that  the  undertaking  given  to  procure  said  order  was  not  filed 
with  the  clerk  of  the  court  [or  otherwise],  and  for  such  nfher 
and  further  order  as  may  be  just. 

[Date.]  [Signatuhe  ■* 
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§  4041.  Conversion*  In  an  action  for  a  conversion  an  order 
of  arrest  is  not  to  be  vacated  on  mere  denial  of  the  caoae  of 
action.^*^ 

I  4042.  Vaets  must  be  shown.  It  is  well  settled  that  the 
facts  necessary  to  be  shown  must  appear  by  the  positive  avCT- 
ments  of  the  affidavits;  and  it  is  insufficient  to  refer  to  the 
complaint  or  to  any  other  paper  to  show  what  the  affidavit 
ought  itself  to  disclose^  although  it  is  positively  averred  that 
such  complaint  or  paper  is  true.^" 

§  4043.  False  representations.  A  purchaser  who  obtains 
credit  by  a  false  representation  must  be  held  to  intend  the 
legitimate  conaequence  of  his  acts;  and  if  he  admits  the  false 
representation,  his  denial  of  intent  to  defraud  is  immateiiaL 
So  held  on  motion  to  vacate  arrest."* 

§  4044.  Insofflcient  ground.  Although  an  order  of  arrest 
ought  not  to  be  granted  upon  general  assertions  made  on  in- 
formation only,  yet  if  such  allegations  are  ncrt  met  by  a  denial 
on  a  motion  to  discharge  from  arrest,  they  will  be  taken  to  be 
true.*** 

I  4045.  Hotloe  essentlsl.  These  motions  must  be  on  notice, 
and  must  be  made  in  court,  or  may  be  before  the  judge  who 
granted  the  order  of  arrest,  if  he  is  a  judge  of  the  court"* 

I  4046.  Parties.  An  order  of  arrest  should  not  be  vacated 
merely  on  the  ground  that  one  of  the  plaintiffs  is  not  a  proper 
party.*" 

I  4047.  Positive  denial^  effect  of.  Where,  on  motion  to  va- 
cate an  order  of  arrest,  the  affidavit  of  the  plaintiff  positively 
and  unequivocally  alleges  the  making  of  false  representations 
by  the  defendant^  which  the  affidavit  of  the  latter  as  unequivo- 
cally and  positively  denies,  the  defendants  affidavit  should  be 
regarded  as  neutralizing  that  of  the  plaintiff,  who  should  be 
left  to  make  out  his  case  by  other  or  further  proofs.** 

ISO  Gonsland  v.  Davis,  4  Bosw.  619. 
181  McGilvery  v.  Morehea^l,  2  Cal.  609. 
i82Whltcomb  V.  Salsman,  16  How.  Pr.  533. 
IM  Wolfe  V.  Brouwer,  5  Rob.  601. 

iM  Rogers  V.  McSlhone,  12  Abb.  Pr.  282;  but  see  CaL  Oode  Oiv.  • 
Pro.,  §  503. 
iM  Webber  v.  Morltz,  11  Abb.  Pr.  13. 
ise  Allen  v.  McOrasson,  32  Barb.  662. 
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i  4048.  Bcn«wal  of  motion.  After  a  defendant  has  moved 
to  vacate  an  order^  being  founded  on  facts  extrinsic  to  the  cause 
of  action^  and  his  motion  to  vacate  it  being  founded  only  on  the 
plaintiflPs  original  affidavits,  if  such  motion  is  denied  he  should 
not  be  allowed  to  renew  it  upon  opposing  affidavits  on  his  own 
pari;,  especially  where  the  order  denying  his  motion  has  been 
affirmed  on  appeal.^^ 

S  4048.  Bule  to  show  caiue.  On  a  rule  to  show  cause  why 
the  arrest  of  a  party,  ordered  by  the  court  on  on  allegation  of 
fraud,  should  not  be  vacated,  the  question  of  fact  involved  in 
it  must  be  decided,  like  any  other  fact,  by  the  weight  of  evi- 
dence.*** 

I  4050.  Vacating  order  and  reducing  baiL  A  defendant  ar- 
rested may  at  any  time  before  the  trial  of  the  action,  or  if  there 
be  no  trial,  before  the  entry  of  judgment,  apply  to  the  judge 
who  made  the  order,  or  the  court  in  which  the  action  is  pend- 
ing, upon  reasonable  notice,  to  vacate  the  order  of  arrest,  or  to 
reduce  the  amount  of  bail.  If  the  application  be  made  upon 
affidavits  on  the  part  of  the  defendant,  but  not  otherwise,  the 
plaintiff  may  oppose  the  same  by  affidavits  or  other  proofs,  in 
addition  to  those  on  which  the  order  of  arrest  was  made.*** 

I  4051.  When  order  will  be  vacated  or  bail  reduced.  If,  upon 
such  application,  it  appears  that  there  was  not  sufficient  cause 
for  the  arrest,  the  order  shall  be  vacated;  or  if  it  appears  that 
the  bail  was  fixed  too  high,  the  amount  must  be  reduced.*^ 
An  order  of  arrest  should  not  be  vacated  on  the  ground  that 
an  action  has  been  brought  in  a  foreign  court  against  the 
defendant  for  the  same  cause,  it  not  appearing  that  any  arrest 
was  ever  made  there,  or  would  have  been  allowed  by  the  practice 
of  such  court.*** 

I  4052.  Order  Tacating  arrest. 

Form  No,  981, 
[Title.] 
I.  On  reading  and  filing  notice  of  motion  and  affidavit  thereto 
annexed,  and  on  the  pleadings  and  proceedings  in  this  action, 

iSTLoveU  V.  Martin,  12  Abb.  Pr.  178. 

188  Southworth  v.  Resing,  3  Gal.  378. 

i»  Cal.  Code  Civ.  Pro.,  S  603;  see  N.  Y.  Code.  %%  667,  668. 

140  Id.,  $  504. 

141  Arthurton  v.  DaUey,  20  How.  Pr.  311. 
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on  motion  of  E.  F.,  counsel  for  the  defendant,  and  after  hear- 
ing thereon  — 

II.  It  is  hereby  ordered  that  the  order  of  arrest  granted  in 

this  action,  on  the day  of ,  18. .,  against 

the  defendant,  A.  B.,  be  vacated  [and  that  the  bail  heretofore 
given  for  the  defendant  be  exonerated  from  liability]. 
[Date.]  [Signatubb.] 

§  4063.  Order,  where  made.     This   order  may   be  made  at 

chambers  by  the  judge  who  granted  the  original  order.  Other- 
wise it  must  be  made  at  Special  Term,  in  New  York.*^  The 
Superior  Court  is  always  open  for  the  purpose  of  hearing 
motions  of  this  character.*** 

§  4064.  The  same  —  on  condition  that  defendant  shall  not  ana. 

Form  No.  982. 

[Title.] 

[Commencement  as  in  last  form.] 

It  is  hereby  ordered  that  on  defendant's  stipulating  within 

days  to  bring  no  action  for  false  imprisonment,  said 

motion  be  granted,  and  the  order  of  arrest  heretofore  granted  in 
this  action  be  vacated  [or  that  .the  defendant  be  discharged 
from  said  arrest],  with  dollars  costs  to  the  de- 
fendant; otherwise,  that  said  motion  be  denied,  without  costs.*^ 

S  4066.  Oonditional  discharge.  The  discharge  may  be  granted 
conditionally  upon  the  defendant's  stipulating  not  to  bring 
an  action  for  the  arrest***^  So  where  the  question  involved 
in  the  motion  to  discharge  the  defendant  is  one  involved  in 
uncertainty,  and  about  which  there  has  been  much  diversity  of 
opinion."** 

i42Dnnaher  v.  Meyer,  1  Code  R.  87;  Cayuga  County  Bank  v. 
Warfleld,  13  How.  Pr.  439;  Cal.  Code  Civ.  Pro.,  S  503. 

143  Cal.  Code  Civ.  Pro,,  §  76. 

144  It  will  be  observed  by  reference  to  the  following  authorities 
that  a  conditional  order  can  be  made,  or  rather  that  such  has  been 
made.  Yet  it  would  seem  the  party  is  either  entitled  or  not  entitled 
to  a  discharge. 

14B  Northern  Railway  Co.  v.  Carpentier,  4  Abb.  Pr.  47. 
146  Alden  v.  Sarson,  4  Abb.  Pr.  102;  compare  Merchants'  Bank  v. 
Dwlght,  13  How.  Pr.  366;  and  Qroden  v.  Drew,  3  Duer,  652. 
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S  4050.  Order  reducing  amount  of  ball. 

Form  No.  983, 

[Title.] 
[Commencement  ae  before.] 

It  is  hereby  ordered  that  the  bail  to  be  taken  by  the  shmff  on 
the  order  of  arrest  of  C.  D.  in  this  action  be  reduced  to 

dollars. 

[Date.  ]  [  Sign  atubb.  ] 

S  4067.  Notice  of  motion  to  discharge  defendant  from  arrest 
—  another  form. 

Form  No.  984. 

[Title.] 
To  A.  B.,  plaintifPs  attorney: 

.  Please  take  notice,  that  on  the day  of , 

18.  .9  at  the  courtroom  of  said  court,  at  the  opening  of  the 
court,  or  as  soon  thereafter  as  counsel  can  be  heard,  the  under- 
signed will  move  this  court  that  the  defendant  C.  D.  be  dis- 
charged from  arrest  in  this  action  [or  that  the  amount  of  bail 
required  by  the  order  of  arrest  in  this  action  be  reduced].  Said 
motion  will  be  based  on  the  aflBdavit,  a  copy  of  which  ifi  annexed, 
and  upon  all  the  papers  filed  and  served  in  this  action. 

[Date.]  [Signatuhb.] 

S  4068.  Bail,  how  given.  The  defendant  may  give  bail  by 
causing  a  written  undertaking  to  be  executed  by  two  or  more 
suflficient  sureties,  to  the  effect  that  they  are  bound  in  the 
amount  mentioned  in  the  order  of  arrest  that  the  defendant 
will  at  all  times  render  himself  amenable  to  the  process  of  the 
court  during  the  pendency  of  the  action,  and  to  such  as  may  be 
issued  to  enforce  the  judgment  therein,  or  that  they  will  pay  to 
the  plaintiff  the  amount  of  any  judgment  which  may  be  recov- 
ered in  the  action.**^ 

S  4050.  Dischargee.  A  party  will  be  discharged  from  arrest 
where  the  process,  though  proper  in  form,  has  been  issued  in  an 
improper  case.^*®  Where  a  party  is  once  arrested  and  dis- 
charged, he  can  not  be  arrested  again  in  the  same  action.**®  A 
discharge  under  the  Insolvent  Act,  after  judgment,  precludes  a 
second  imprisonment  for  the  same  cause  in  a  different  form.**^ 

UTOal.  Code  Civ.  Pro.,  I  487;  see  N.  r.  CJode,  §  575. 
148  Soule  V.  Hayward,  1  Cal.  345. 
i«  McGllvery  v.  Morehead,  2  Cal.  007. 

160  Wright  V.  Eltterman,  1  Abb.  Pr.  (N.  S.)  428;  People  v.  Kelly, 
id.  432. 
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The  defendant,  at  any  time  before  execution,  must  be  discharged 
from  the  arrest,  either  upon  giving  bail,  or  upon  depositiiig 
the  amount  mentioned  in  the  order  of  arrest^^^ 

I  4060.  Undertaking  of  defendant  on  arrest. 

Form  No,  985- 

[Title.] 

Whereas,  in  a  certain  action  in  the  Superior  Court  of  the 

state  of ,  in  and  for  the  city  and  county  of 

,  wherein  A.  B.  is  plaintiff  and  C.  D.  defendant, 

an  order  was  duly  made  and  delivered  to  the  sheriff  of  the  city 

and  county  of " ,  requiring  him  forthwith  to  arrest 

the  said   defendant,   and  hold  him  to  bail   in  the   sum  of 

dollars,  and  the  said  sheriff  having  arrested  the 

said  defendant  and  taken  him  into  custody  by  virtue  of  the  said 
order: 

Now,  therefore,  we  L.  M.  and  N.  0.,  residing  at , 

in  the  county  of ,  the  said  L.  M.  by  occupation 

a   [merchant],  and  N.  0.,  residing  at   ,  in  the 

county  of ,  by  occupation  a  [carpenter],  are  jointly 

and  severally  bound  in  the  sum  of dollars,  the 

amount  in  the  said  order  of  arrest  mentioned,  and  promise  and 
undertake  that  the  said  defendant  shall  at  all  times  render 
himself  amenable  to  the  process  of  the  said  court  during  the 
pendency  of  the  said  action,  and  to  such  as  may  be  issued  to 
enforce  the  judgment  therein;  or  that  we  will  pay  to  the  said 
plaintiff  the  amount  of  any  judgment  which  may  be  recovered 
in  the  said  action. 

[Date.]  [Signature  and  Seals.] 

[Affidavit  of  qualification  as  in  No.  967.] 

§  4061.  Justification  of  bail.  For  the  purpose  of  justifica- 
tion, each  of  the  bail  must  attend  before  the  judge  or  county 
clerk,  at  the  time  and  place  mentioned  in  the  notice,  and  may 
be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching  his 
sufficiency,  in  such  manner  as  the  judge  or  county  clerk,  in  his 
discretion,  may  think  proper.  The  examination  must  be  re- 
duced to  writing,  and  subscribed  by  the  bail,  if  required  by  the 
plaintiff.^'2  rpj^^  sureties  must  answer  fairly,  and  if  from  their 
refusal  to  answer  pertinent  and  material  questions,  or  otherwise, 

iBi  Cal.  Code  Civ.  Pro.,  %  486;  N.  Y.  Code,  f  673. 
132  Oal.  Code  Civ.  Pro.,  §  486. 
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it  appear  that  they  can  not  respond  in  the  neceesaiy  amounts^ 
they  should  be  rejected.^** 

9  4062.  Jufltlflcatioii  of  baU. 

Form  No.  g86, 

[Title.] 

On  this  day  of   ,  18. .,  before  the 

undersigned,  J.  P.,  judge  of  [state  the  court;  or  Q.  H.,  the 
county  clerk  of  the  county  of ],  personally  ap- 
peared L.  M.  and  N.  0.,  the  bail  of  the  defendant  C.  D.  in  this 
action,  to  justify  pursuant  to  notice;  and  the  said  L.  M.,  being 
duly  sworn,  says  [here  state  testimony,  inserting,  if  desired,  the 
questions  and  answers  in  form].  And  said  N.  0.,  being  duly 
sworn,  says  [etc.,  as  above]. 

[Signature  of  Bail.] 

I  4063.  Allowancd  of  bail.  If  the  judge  or  clerk  find  the 
bail  sufficient,  he  must  annex  the  examination  to  the  undertak- 
ing, indorse  his  allowance  thereon,  and  cause  them  to  be  filed, 
and  the  sheriff  is  thereupon  exonerated  from  liability.**^ 

S  4064.  Allowance  of  baU. 

Form  No.  p^/. 

This  day  appeared  before  me  the  within-named  L.  M.  and  N. 
0.,  bail  for  the  defendant  C.  D.  in  this  action,  and  justified  as 
such,  and  I  find  said  bail  to  be  sufficient,  and  allow  the-  same. 

[Or  that  L.  M.,  merchant,  of  No Front  street,  San 

Francisco,  and  N.  0.,  banker,  of  No Montgomery  street, 

San  Francisco,  are  proposed  as  bail  in  addition  to  [or  in  lieu 
of]  R.  S.  and  T.  U.,  the  bail  already  put  in,  and  that  they  will 
justify.] 

[Date.]  *  [Signature.] 

§  4066.  Notice  of  bail  Jufltifying. 

Form  No.  988, 

[Title.] 

To  . . ; ,  plaintiffs  attorney: 

Please  take  notice  that  the  bail  in  this  action  will  justify  be- 
fore M.  N.,  a  justice  of  this  court  [or  county  judge,  or  the 

county  clerk  of  county],  at  ,  on 

the day  of next,  at o'clock 

in  the noon. 

[Date.]  [Signature.] 

158  Mokelnmne  Hill  Co.  v.  Woodbury.  10  Cal.  189. 
IM  Cal.  Code  Civ.  Pro.,  §  496;  N.  Y.  Code,  §  581. 
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I  406e.  Notice  of  JuBtiflcation.  Within  five  days  after  the 
receipt  d1  notice,  the  sheriff  or  defendant  may  give  to  the  plain- 
tiff, or  his  attorney,  notice  of  the  justification  of  the  same,  or 
other  bail  [specifying  the  places  of  residence  and  occupation^ 
of  the  latter],  before  a  judge  of  the  court,  or  county  judge, 
or  county  clerk,  at  a  specified  time  and  place;  the  time  to 
be  not  less  than  five  nor  more  than  ten  days  thereafter,  ex- 
cept by  consent  of  parties.  In  case  other  bail  be  given,  theie 
must  be  a  new  undertaking."** 

f  4067.  If  otioe  of  «xception  to  balL 

Form  No.  989, 

[Title.] 

To  the  sheriff  of county: 

Please  take  notice  that  the  plaintiff  does  not  accept  the  bail 
offered  by  the  defendant  C.  D.  in  this  action  [and  where  there 
is  objection  to  the  imdertaking],  and  further,  that  he  excepts  to 
the  form  and  sufficiency  of  the  imdertaking. 

[Date.]  [Sionatube.] 

I  4068.  Notice,  effect  of.  A  notice  of  exception  to  the  8uffi> 
ciency  of  the  undertaking  is  not  sufficient  as  a  notice  of  excep- 
tion to  the  sufficiency  of  the  sureties.*"* 

f  4069.  QualiflcatlonB.  The  qualifications  of  bail  are  as  fol- 
lows: 1.  Each  of  them  must  be  a  resident  and  householder, 
or  freeholder,  within  the  state;  2.  Each  must  be  worth  the 
amount  specified  in  the  order  of  arrest,  or  the  amount  to  which 
the  order  is  reduced,  as  provided  in  this  chapter,  over  and  above 
all  his  debts  and  liabilities,  exclusive  of  property  exempt  from 
execution;  but  the  judge,  or  county  clerk,  on  justification,  may 
allow  more  than  two  sureties  to  justify  severally,  in  amounts  less 
than  that  expressed  in  the  order,  if  the  whole  justification  be 
equivalent  to  that  of  two  sufficient  bail.*"'' 

§  4070.  Service  of  notice.  The  plaintiff  within  ten  days 
after  the  return  of  the  sheriff  with  a  copy  of  the  undertaking  of 

185  Id..  §  493;  N.  Y.  Code,  §  578. 

1B«  Younj?  V.  Oolby,  2  Code  R.  68. 

157  Cal.  Code  Civ.  Pro.,  M94;  N.  Y.  Code,  fi  579.  It  la  no  objection 
to  persons  offered  as  ball  that  they  have  received  transfers  of 
property  without  consideration,  from  friends  of  the  defendant,  to 
enable  them  to  qualify  as  ball.  People  v.  IngersoII,  14  Abb.  (N- 
8.)  23. 
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bail>  may  serve  upon  the  aberiff  a  notice  tbat  he  does  not  accept 
the  bail^  or  he  ie  deemed  to  have  accepted  them^  and  the  sheriii: 
is  exonerated  from  liability.  If  no  notice  be  served  within  ten 
days,  the  original  undertaking  must  be  filed  with  the  clerk  of 
the  court  ^** 

{  4071.  Surrender  of  defendant.  At  any  time  before  judg- 
ment^ or  within  ten  days  thereafter,  the  bail  may  surrender  the 
defendant  in  their  exoneration;  or  he  may  surrender  himself 
to  the  sheriflE  of  the  county  where  he  was  arrested.^®  The 
sureties  on  the  bail  bond  of  a  defendant,  arrested  in  a  civil 
action,  are  not  bound  to  surrender  the  defendant  within  ten 
days  after  judgment  against  him,  unless  the  plaintiff  takes  such 
measures  as  would  authorize  the  officer  to  hold  defendant  in 
custody.**^  A  surrender  within  ten  days  after  execution  is  a 
sufficient  compliance  with  the  statute.*®*  Where  a  party  offered 
to  surrender  himself  in  discharge  of  his  sureties,  it  was  held  to 
be  a  good  surrender,  and  a  discharge  of  the  sureties  from  all 
liability.*^  Where  the  judgment  is  not  such  as  will  warrant  a 
writ  of  ca,  sa,  to  be  issued  under  it>  the  bail  will  not  be  charged 
for  neglecting  to  surrender  the  judgment  debtor.*^ 

§  4072.  Authority  to  arrest  principaL 

Farm  No.  990. 

Know  all  men,  etc.,  that  I,  L.  M.,  the  within-named  bail, 
depute,  authorize  and  empower,  in  my  place  and  stead,  and  in 

my  behalf,  0.  P.,  of ,  sheriff  of ,  to 

take,  arrest,  seize,  and  surrender  C.  D.,  the  within-named  de- 
fendant, in  exoneration  and  discharge  of  my  undertaking  as 
bail  for  the  said  C.  D.  in  said  cause.*®* 

[Date.]    '  [Sionatxtbe.] 

f  4073.  Authority  to  arrest.  For  the  purpose  of  surrender- 
ing the  defendant,  the  bail,  at  any  time  or  place  before  they  are 
finally  charged,  may  themselves  arrest,  or  by  a  written  authority, 

iM  Cal.  Code  Oiv.  Pro..  §  492;  N.  T.  Code,  §  577. 

iro  Id.,  S  488;  N.  Y.  Code,  S  591. 

i60AUen  Y.  Breslaner,  8  Gal.  552. 

lei  Id. 

i«2  Babb  V.  Oakley,  5  Cal.  93. 

ie«  Matoon  v.  Bder,  6  Cal.  57. 

iwFor  another  form,  see  Nlcolls  v.  InRersoIl,  7  Johns.  145.  It 
Is  not  essential  that  all  the  ball  unite  In  this  Instrument.  In  re 
Taylor,  7  How.  Pr.  212. 
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iudoised  on  a  certified  copy  of  the  undertakings  may  empowo 
the  sheriff  to  do  so.  Upon  the  arrest  of  the  defendant  by  the 
sheriff,  or  upon  his  delivery  to  the  sheriff  by  the  bail^  or  upon 
his  own  surrender,  the  bail  are  exonerated,  if  such  arrest^  de- 
livery, or  surrender  take  place  before  the  expiration  of  t^ 
days  after  judgment;  but  if  such  arrest^  d^very,  or  surrender 
be  not  made  within  ten  days  after  judgment,  the  bail  are 
finally  charged  on  their  undertaking,  and  bound  to  pay  the 
amount  of  the  judgment,  within  ten  days  thereafter.^^ 

I  4074.  Cttrtifloate  of  suxrender. 

Form  No.  ppi. 

[Venub.] 

I,  S.  T.,  sheriff  of  the  county  ot ,  hereby  csertifjr 

that  C.  D.,  the  principal  mentioned  in  the  [within]  und»- 
taking  [or,  if  not  indorsed,  refer  to  the  imdertaking  so  as  to 
identify  it],  was  surrendered  to  me  by  L.  M.  and  N.  0.,  his 
sureties,  this day  of ,  18. .,  and  re- 
mained in  custody. 

S.  T., 
Sheriff  of County. 

§  4076.  Notice  of  motion  for  enlargement  of  time  to  sorrendsr. 

Form  No,  pp2. 

[Title.] 

[Addbess.] 
Please  to  take  notice  that  on  the  affidavit,  a  copy  of  which  Ib 
herewith    served,    the  undersigned  will  move  this  honorable 

court,  on  the day  of next,  at 

o'clock,  A.  M.,  at ,  or  as  soon  thereafter  as  counsel 

can  be  heard,  that  the  undersigned,  bail  of  the  defendant  C.  D. 
in  this  action,  have  days  further  time  to  sur- 
render the  defendant  to  the  sheriff  in  exoneration  of  the  bail 
herein,  and  for  such  other  or  further  order  as  may  be  just 

[Date.]  [Sionatubb.] 

§  4076.  Affidavit  to  support  motion  for  enlargemisnt  of  tifli* 
for  surrender. 

Form  No.  ppj. 

[Title.] 

[Venttb.] 
L.  M.,  being  duly  sworn,  deposes  and  says: 
I.  I  am  one  of  the  bail  of  the  defendant  C.  D.,  in  this  action; 

i«  Oal.  Code  Civ.  Pro.,  f  488;  N.  T.  Code,  f  683. 
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that  said  G.  D.  was  arreeted  on  the day  of , 

18. .,  by  virtue  of  an  order  of  arrest^  on  the  ground  that  [state 

the  ground  of  arrest],   and  that  on  the   day  of 

,  18. .,  the  deponent  [and  N.  0.]  became  bail  for 

said  defendant  by  giving  an  undertaking,  of  which  a  copy  is 
hereto  annexed. 

II.  [State  excuse  for  not  having  surrendered  in  season,  and 
what  means  the  bail  took  to  ascertain  where  the  principal  was, 
and  to  effect  his  surrender.] 

III.  [State  facts  showing  that  a  surrender  is  possible.] 

IV.  That  no  action  has  been  commenced  against  the  bail,  as 
deponent  is  informed  and  believes. 

[JuBAT.]  [Signature.] 

§  4077.  Diligence.  A  general  statement  that  the  bail  used 
the  utmost  exertions  to  effect  the  surrender  is  not  enough.***® 

fi  4078.  Exonerated  by  death.  The  bail  are  exonerated  by 
the  death  of  the  defendant,  or  his  imprisonment  in  a  state 
prison,  or  by  his  legal  discharge  from  the  obligation  to  render 
himself  amenable  to  the  process.*®^ 

iw  Baker  v.  Curtis,  10  Abb.  Pr.  279. 

i«T  Cal.  Code  Civ.  Pro.,  f  491;  N.  Y.  Oode^  f  601;  Merrltt  v.  Thomp- 
son, 1  HUt  SCO. 

Vol.  II  — 123 
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ATTAOHJIENT. 

§  4070.  In  g«n«raL  The  plaintiff^  at  the  time  of  issuing  the 
suiomons^  or  at  any  time  afterwards,  may  have  the  property  of 
the  defendant  attached  as  security  for  the  satisfaction  of  any 
judgment  that  may  be  recovered^  unless  the  defendant  give 
security  to  pay  such  judgment,  in  the  manner  provided  by 
statute  in  the  following  cases:  1.  In  an  action  upon  a  contract, 
express  or  implied,  for  the  direct  payment  of  money,  where  the 
contract  is  made  or  is  payable  in  this  state,  and  is  not  secured 
by  any  mortgage  or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  property,  or,  if  originally  so  secured,  such 
security  has,  without  any  act  of  the  plaintifif,  or  the  person  to 
whom  the  security  was  given,  become  valueless;  2.  In  an  action 
upon  a  contract,  express  or  implied,  a^nst  a  defendant  not 
residing  in  this  state.^  The  process  of  attachment  is  a  creature 
of  statute,  and  is  a  remedy  only  given  in  cases  of  indebtednegs 
arising  upon  contract.^  It  is  not  a  distinct  proceeding  in  the 
nature  of  an  action  in  rem,  but  is  a  proceeding  auxiliary  to  an 
action  at  law,  designed  to  secure  the  payment  of  any  judgment 
the  plaintiff  may  obtain.'  It  has  been  held  that  where  property 
in  the  hands  of  a  third  person  is  arrested  on  a  claim  to  a  specific 
lien  upon  it,  that  constitutes  the  suit  a  suit  in  rem;  it  is  not 
a  foreign  attachment,  whether  the  third  person  holds  the  prop- 
erty as  owner  of  it  in  his  own  right  or  as  trustee  of  the  debtor.* 
A  judgment  in  rem  binds  the  thing  itself  as  against  all  the 
world,  but  in  a  case  in  which  the  law  requires  that  parties  shall 
be  brought  before  the  court,  the  sentence  binds  those  only  who 
are  parties.'    The  decisions  here  referred  to  were  made  under 

1  Cal.  Code  Clr.  Pra,  f  537;  and  see  Kohler  v.  Agassis.  89  CaL 
12,  13.  In  California,  a  writ  of  attachment  Issued  In  an  action  not 
based  upon  a  contract,  express  or  Implied,  is  void,  and  may  be  col- 
laterally attacked.    Mudge  v.  Steinhart,  78  Cal.  34. 

2  Grlswold  V.  Sharpe,  2  Cal.  17;  Suksdorff  ▼.  Bingham,  13  Oreg.  3fl9. 
8  Low  T.  Adams,  6  Cal.  277. 

4  Reed  T.  Hnssey,  1  Blatch.  &  H.  525. 

6  Mankln  t.  Cfaandl^,  2  Brock.  Marsh.  125. 
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the  peculiar  statutes  of  the  states  where  rendered.  It  is  well 
settled  that  such  proceedings  are  statutory  and  special^  and  must 
be  strictly  pursued^  and  when  a  party  relies  upon  his  at- 
tachment lien  SB  a  remedy^  he  must  strictly  follow  the  provisions 
of  the  Attachment  Law.® 

I  4080.  Wheal  to  iMue.  An  attachment  issued  before  the  is- 
suance of  the  summons  in  the  suit  is  Taid^  and  the  subsequent 
issuance  of  the  summons  can  not  cure  it.*^  Although  under  the 
California  Code  a  writ  of  attachment  can  not  properly  issue  until 
after  the  commencement  of  the  suit  to  which  it  is  only  auxiliary^ 
still  there  seems  to  be  no  valid  objection  to  a  complete  prepara- 
tion of  all  the  papers  requisite  to  the  writ  before  or  at  the 
same  time  the  complaint  is  prepared^  so  that  the  affidavit  and 
undertaking  in  attachment  be  not  filed  in  advance  of  the  original 
complaint,  and  the  writ  not  issued  in  advance  of  the  summons 
to  which  it  is  incident.^  An  attachment  issued  before  the 
maturity  of  the  debt  is  pritna  facie  void  as  against  a  subsequent 
attachment.*  But  where  goods  were  fraudulently  purchased  by 
an  insolvent,  the  creditor  may  attach  before  the  maturity  of  the 
debt,  and  other  creditors  subsequently  attaching  can  not  com- 
plain that  the  suit  was  prematurely  brought.*^  The  decision  in 
this  case  goes  upon  the  ground  that  the  debt  on  which  the  at- 
tachment issued  was  equitably  due,  and  hence  does  not  conflict 

«  Roberts  v.  Landeoker,  9  Cal.  262;  compare  Fisher  v.  Gonsequa, 
2  Wash.  C.  C.  382;  Plcquet  v.  Swan,  4  Mason,  443;  James  v.  Jenkins, 
Hempet.  189;  Gow  v.  MarshaU,  90  Cal.  565;  Rudolph  v.  Saunders, 
111  id.  233;  Murphy  v.  Jack,  76  Hun,  356;  Jaffray  v.  Wolf,  1  Okl.  312. 
Attachment  proceedings  are  incidental  to  the  main  case,  and  farm 
no  part  of  the  pleadings  proper.  Jordan  v.  Frank,  1  N.  Dak.  206. 
And  an  attachment  can  only  operate  upon  the  right  of  a  debtor 
existing  at  the  time  of  the  levy.  McMillen  v.  Gerstla,  19  Col.  99. 
Washington  Code  of  ih-ocedure,  §  171,  providing  for  the  commence- 
ment of  a  civil  action  by  the  filing  of  a  complaint,  has  not  been 
repealed,  in  so  far  as  the  issuance  of  writs  of  attachment  is  con- 
cerned, by  the  passage  of  the  Practice  Act  of  1893,  declaring  that 
civil  actions  in  the  Superior  Courts  shall  be  commenced  by  the  ser- 
vice of  a  summons.  Cosh-Murray  Co.  v.  Tuttich,  10  Wash.  St.  449. 
An  attachment  being  merely  a  creature  of  statute,  its  existence 
and  operation  in  any  case  can  continue  no  longer  than  the  statute 
provides  It  may.    Loveland  v.  Mining  Co.,  76  Cal.  562. 

7  Liow  V.  Henry,  9  Cal.  538. 

« Wheeler  v.  Farmer,  38  Cal.  203. 

9  Patrick  V.  Montader,  13  Cal.  434. 

10  Id. 
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with  the  rule  laid  down  here.*^  An  attachment  issued  upon  a 
debt  not  legally  or  equitably  due  is  void,  as  against  creditoib 
whoso  rights  are  injuriously  aifected  by  it.*^  And  a  subsequent 
attaching  creditor  can  not,  by  intervention,  postpone  the  hen  of 
the  first  attachment  to  his  own,  unless  the  plaintiffs  in  the  first 
action  fraudulently  commenced  their  action.**  An  officer  at- 
tached property  claimed  by  A.  under  a  sale  from  the  defendant 
in  an  attachment  suit.  Judgment  was  recovered  by  the  plain- 
tiff in  the  attachment  suit,  and  A.  sued  the  officer;  it  was  held 
that  the  officer  might  show  that  the  sale  to  A.  was  in  fraud  of 
creditors.**  An  express  contract  is  one  the  terms  of  which  are 
stated  in  words.  *^  An  implied  contract  is  one  the  existence  and 
terms  of  which  are  manifested  by  conduct.*®  Implied  contracts 
are  such  as  reason  and  justice  dictate,  and  which,  therefore,  the 
law  presumes  every  man  undertaJces  to  perform.*^  If  I  employ 
a  person  to  do  any  business  for  me,  or  perform  any  work,  the 
law  implies  that  I  contracted  to  pay  the  real  value  of  the  ser- 
vices.** •  There  must  be  a  debt.*®  "  Direct "  does  not  mean 
the  opposite  of  "  collateral."  That  would  exempt  sureties,  guar- 
antors, etc.  It  means  that  the  debt  must  be  liquidated* 
A  bail  bond  in  a  criminal  case  is  a  contract  for  the  direct  pay- 
ment of  mcney.^     So  is  the  official  bond  of  a  county  treasurer* 

11  Davis  V.  Bppinger,  18  Gal.  378;  79  Am.  Dec.  184. 

12  Id.;  compare  Stoab  v.  Herscb,  3  N.  Mex.  153.  In  Colorado 
practice,  a  writ  of  attachment  may,  under  certain  circumstances, 
issue  upon  a  debt  or  liability  not  due  as  well  as  upon  claims 
that  are  due.  But  where  neither  the  complaint  nor  the  affida- 
vit of  attachment  states  that  the  action  includes  a  claim  not  due,  the 
recovery  may  properly  be  restricted  to  such  claims  as  are  due. 
Kimball  v.  Lyon,  19  Col.  266;  and  see  Woods  v.  Tanquary,  3  Col. 
App.  515;  MiUer  v.  Godfrey,  1  id.  177.  So,  in  South  Dakota. 
Deering  v.  Warren,  1  S.  Dak.  35. 

18  Goghill  V.  Marks,  29  Cal.  673. 

14  Pease  v.  Anderson,  44  111.  21& 

15  Cal.  Code  Civ.  Pro.,  f  1620. 
leid.,  f  1621. 

17  Bouv.  Law  Diet 

18  2  Bl.  Com.  443. 

i»  Cal.  Code  Civ.  Pro.,  f  638. 

20  Hathaway  v.  Davis,  33  Cal.  165.  An  action  against  a  stock- 
holder of  a  corporation  to  recover  his  proportion  of  a  debt  of  the 
corporation  is  an  action  upon  a  contract,  within  the  meaning  of 
section  537,  California  Code  of  Civil  Procedure,  relative  to  attach- 
ment   Kennedy  v.  Cal.  Sav.  Bk.,  97  Cal.  93. 

«  San  Francisco  v.  Brader,  50  Cal.  506. 

23  Monterey  Co.  v.  McKee,  51  Cal.  255. 
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An  attacbment  liaving  been  issued  to  compel  the  refunding  of 
money  paid  by  plaintiff  on  an  agreement  to  build  a  certain 
machine^  which  had  not  been  built,  motion  was  made  to  disssolve 
because  the  facts  alleged  in  the  complaint  did  not  state  a  cause 
of  action  '"  upon  a  contract^  expressed  or  implied,  for  the  direct 
payment  of  money."  It  was  held  that  the  averment  of  the 
payment  of  money  in  advance,  as  a  part  of  the  contract  price, 
and  of  the  expiration  of  the  time  for  performance  of  the 
contract  having  expired  without  its  being  fulfilled,  is  substan- 
tially an  averment  of  failure  and  refusal  to  perform  any  part 
of  the  contract;  and  where  money  has  been  paid  upon  a  con- 
sideration which  has  entirely  failed,  the  law  implies  a  promise 
to  refund  it.  This  brings  the  case  within  the  very  terms  of 
the  statute  defining  the  cases  in  which  an  attachment  may 
issue.^ 

f  4081.  AgainBt  administrator.  After  the  decree  of  distribu- 
tion, money  in  the  hands  of  the  administrator,  distributed  to  an 
heir  or  devisee,  may  be  garnished  by  a  creditor  of  the  distributee, 
or  may  be  reached  by  proceedings  supplementary  to  execution.^ 

S  4082.  Against  corporations,  domestic  and  f oreign«  The 
Code  of  Procedure  in  New  York  does  not  authorize  the 
issuing  of  an  attachment  as  a  provisional  remedy  against  a 
domestic  corporation.^  By  the  common  law,  foreign  corpora- 
tions and  nonresident  foreigners  can  not  be  served  with  process 
by  any  of  the  courts  of  common  law,  nor  can  their  property  be 
attached  to  compel  their  appearance.  This  authority  results 
from  special  custom  or  statute  provisions.^* 

I  4083.  Against  sheriff.  The  ex-sheriff  could  only  be  gar- 
nished as  a  private  individual.*' 

f  4084.  Against  tenant  in  common.  Where  V.,  a  landowner, 
agreed  with  B.  to  let  the  latter  work  his  land  on  shares,  V.  to 
receive  one-third  of  the  grain,  after  it  was  in  sacks,  as  his  share, 

a  Santa  Clara  Peat  Fuel  Co.  v.  Tuck,  53  Cal.  304.  Issue  of  attach- 
ment in  actions  for  breach  of  contract.  See  Dunn  v.  Mackey,  80 
Cal.  104;  Laukershim  Ranch,  etc.,  Co.  v.  Herberger,  82  id.  600. 

24  Estate  of  Nerac,  35  Cal.  302:  95  Am.  Dec.  111. 

a  Ferrier  v.  American  Glass  Silvering  Co.,  3  Abb.  Pr.  (N.  S.)  419; 
but  see  N.  Y.  Code,  ed.  1877,  §  636. 

ae  M'Queen  v.  Middletown  Mfg.  Co.,  16  Johns.  6;  Clarke  v.  N.  J. 
Steam  Nav.  Co.,  1  Story,  531. 

87  Graham  v.  Endlcott,  7  Cal.  144. 
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it  was  held  that  a  sheriff^  having  an  attachment  agaiBBt  T., 
may  levy  on  his  interest  in  the  grain;  and,  to  effect  this,  may 
take  and  retain  possession  of  the  entire  quantity  of  gnin; 
but  he  can  sell,  under  the  execution  on  the  judgment  that  may 
be  recovered  in  the  action^  only  the  individual  one-third  in- 
terest of  v.,  the  purchaser  at  the  sale  becoming  tenant  in 
common  with  B.^  Where  B.  worked  Ll'q  farm  on  shaiea  for  a 
term  expiring  October  1,  1866,  and  on  that  day  L.  toak  posses- 
sion of  one  room  in  the  house,  leaving  B.  and  his  family  living 
in  the  house  as  before,  and  commenced  collecting  pay  for  the 
pasturage  of  cattle  on  the  farm,  and  the  grain  owned  in  com- 
mon, having  been  threshed  after  the  term,  was  placed  in  two 
separate  bins  in  the  bam,  and  while  it  was  there  B.  sold  his 
share,  which  was  in  one  of  the  bins,  to  L.,  but  there  was  no  other 
delivery  except  that  B.,  going  with  L.  to  the  bam,  said  in  the 
presence  of  a  witness,  "  Here  is  the  grain  I  have  sold  you,'* 
and  B.  continued  to  keep  a  key  of  the  bam  in  which  he  also 
continued  to  keep  his  horse  as  before,  it  was  held  that  ih&e  was 
no  such  delivery  of  the  grain  as  to  take  the  sale  out  of  tlie 
Statute  of  Frauds,  or  protect  the  property  as  that  of  L.  from  at- 
taching creditors  of  B.^  Attachment  in  suit  of  B.  &  Co.  against 
v.,  Y.,  and  L.,  as  firm  of  V.  &  Co.,  under  which  defendant  as 
sheriff  seized  plaintiff's  stock  in  trade,  claiming  that  L.  was 
partner  of  plaintiff;  it  was  held  that  in  an  action  by  plaintiff 
against  sheriff  for  damages,  proof  of  injury  to  plaintiff's  business 
as  a  merchant  was  inadmissible  as  a  criterion  of  damages.^ 

§  4085.  What   may   or   may   not   be   attached  —  assignment, 
effect  of.     A  garnishment  does  not  give  the  creditor  precedence 
over  assignees  of  the  fund,  when  the  assignment  is  prior  to  the 
service  of  the  garnishment.^*     After  the  delivery  and  presenta- 
tion of  an  order,  the  debt  due  by  the  drawee  can  not  be  reached 
on  attachment  issued  by  the  creditors  of  the  drawer.     As  against 
any  attempt  by  them  to  enforce  its  payment  upon  any  such 
proceeding,  the  order  is  an  effectual  protection,  as  it  is  aUo 
against  the  suit  of  the  assignor  to  collect  the  amount,  unless 
such  suit  is  prosecuted  for  the  benefit  of  the  assignee.**    Plain- 
ts Beraal  V.  Hovlous.  17  Cal.  541;  79  Am.  Dec.  147;  see  Smith  ▼. 
Cunningham,  67  Cal.  262. 
»  Lawrence  v.  Burnham,  4  Nev.  361 ;  97  Am.  Dec.  540. 
so  Dexter  v.  Paugh,  18  Cal.  373. 

81  Walling  V.  Miller.  15  Cal.  38. 

82  Wheatley  v.  Strobe,  12  Cal.  92;  73  Am.  Dec.  522. 
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tiff  delivered  to  defendants  gold-dust  to  be  by  them  forwarded 
to  San  Francisco^  to  be  tbere  coined  and  returned.  The  dust 
belonged  to  five  persons^  partners  in  minings  of  whom  plaintiff 
and  C.  were  two.  While  the  dust  was  in  the  hands  of  defend- 
ants>  C.  sold  to  plaintiff,  for  a  valuable  consideration,  his  in- 
terest in  it,  and  gave  a  receipt  evidencing  the  sale.  Defend- 
ants, after  this,  received  coin  made  of  the  dust,  and  a  creditor 
of  C.  attached  the  coin,  by  garnishing  defendants.  Defendants 
had  no  notice  of  the  sale  to  plaintiff  until  the  day  after  the  at^ 
tachment  when  plaintiff  demanded  C.'s  share  of  the  coin;  it 
was  held  that  the  plaintiff  was  entitled  to  the  coin;  that  the 
dust  in  defendants^  hands  was  in  the  constructive  possession  of 
all  the  five  owners,  C.  having  no  exclusive  interest  in  any  part 
until  it  was  converted  into  coin  and  divided  among  the  owners; 
that  C.'s  right  in  the  dust  was  a  chose  in  action,  which  he  could 
assign  by  order  in  favor  of  the  purchaser  or  assignee,  and  after 
such  order  neither  C.  nor  his  creditors  could  claim  any  right 
to  the  money;  that  the  Statute  of  Frauds  has  no  application  to 
a  case  like  this.*®  Notice  to  the  judgment  creditor  of  an  as- 
signment of  chattels,  where  possession  has  never  been  taken 
under  the  assignment,  does  not  affect  the  right  of  the  sheriff 
to  seize  the  property  in  execution  as  the  property  of  the  assignor. 
And  it  seems  it  does  not  render  the  creditor  liable  for  directing 
the  seizure  of  the  goods." 

f  4086.  Contingent  demand.  A  contingent  demand,  while 
the  contingency  exists,  is  not  attachable.®*  In  Massachusetts, 
under  the  Trustee  Laws,  it  has  been  held  that  the  wages  of  a 
sailor,  being  contingent  upon  the  arrival  of  the  ship,  are  not  a 
debt  until  the  ship  has  arrived,  and,  therefore,  until  then,  are 
not  attachable.®*  Money  due  to  a  seaman  for  wages  is  not  at- 
tachable in  the  hands  of  a  purser.®'  The  law  of  Louisiana,  al- 
though it  allows  an  attachment  in  certain  cases  for  debts  not 

3«  Walling  V.  Miller,  15  Cal.  38. 
M  Meeker  v.  Wilson,  1  Gall.  419. 

86  Bates  V.  New  Orleans,  etc.,  B.  B.  CJo.,  4  Abb.  Pr.  72;  S.  0.,  IS 
How.  Pr.  516. 

MWentworth  v.  Whlttemore,  1  Mass.  471.  Where  one  is  to  re- 
ceive a  certain  amount  In  bonds  on  the  completion  of  certain  work, 
his  Interest  in  the  bonds  prior  to  the  completion  of  the  work  is  not 
subject  to  attachment.    Early  r.  Redwood  City.  57  Cal.  193. 

87  Buchanan  v.  Alexander,  4  How.  (U.  S.)  20;  compare  Averill  ▼• 
Tucker,  2  Cranch  O.  C.  644. 
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yet  due,  does  not  apply  to  debts  resting  in  mere  contingenqr, 
and  is  confined  in  its  operations  to  absconding  debtors.^ 

f  4087.  Damages  for  collision.  In  an  action  to  recover  dam- 
age for  collision,  there  being  no  indebtedness  arising  upon  con- 
tract, an  attachment  can  not  issue.^ 

§  4088.  Debt  All  debts  due  the  defendant  may  be  attached, 
in  California.*^  A  debt  due  from  a  debtor  not  within  the  state, 
to  a  creditor  also  not  within  the  state,  is  not  liable  to  attach- 
ment in  New  York,  although  the  evidence  of  the  debt  be  within 
the  state>^  Bonds  of  a  railroad  company,  in  hands  of  an  agent 
to  be  sold,  are  not  subject  to  attachment.*^  Money  in  a  savings 
baaik  is  liable  to  garnishment,  notwithstanding  its  by-lau'S, 
assented  to  by  the  debtor,  make  his  pass-book,  in  wluch  his 
account  is  kept,  transferable  to  order.*^  Equitable  demands  can 
not  be  garnished.** 

I  4080.  Equitable  and  legal  demand.  An  equitaole  demand 
can  not  be  garnished  —  garnishment  reaches  only  legal  debts, 
which  the  defendant  in  the  attachment  could  enforce  in  his 
own  name.**^  Unless  the  defendant  in  the  attachment  cculd 
have  maintained,  under  the  practice  at  common  law,  an  action 
of  debt  or  indebitatus  assumpsit  against  the  garnishee  nt  the 
time  the  process  of  garnishment  was  served  upon  him,  the 
garnishee  process  does  not  make  the  garnishee  liable  to  the  plain- 
tiff in  the  attachment.*^  Where  A.  contracted  with  B.,  in  writ- 
ing, to  construct  a  building  for  him,  B.  agreed  to  pay  a  certain 
sum  therefor,  payable  in  installments  as  the  work  progressed, 
and  C.  then  contracted  with  A.  to  do  a  part  of  the  work  for  a 
sum  fixed,  to  be  paid  in  installments  as  his  work  progressed, 
and  A.  assigned  to  C.  a  part  of  the  money  to  fall  due  on  B.'s 
contract  equal  to  the  sum  to  be  paid  C;  it  was  held  that  no  such 

M  Black  V.  Zacharle,  3  How.  (TJ.  S.)  483. 
»  Griswold  V.  Sharpe,  2  Cal.  24. 
«  Oal.  Code  Civ.  Pro.,  «  541. 

41  Story's  Confl.  Laws,  §§  362,  399;  10  Mass.  343;  Bates  ▼.  New 
Orleans,  etc.,  R.  R.  Co.,  4  Abb.  Pr.  72;  S.  C,  13  How.  Pr.  516L 

42  Coddlngton  v.  Gilbert,  17  N.  Y.  489. 
«  Witte  V.  Vincenot,  43  Cal.  325. 

44  Hassle  y.  O.  I.  W.  U.  Cong.,  35  Cal.  37& 

45  Id. 

46  Id. 
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legal  demand  existed  in  favor  of  C.  against  B.  as  was  liable  to 
gamishment  by  C/s  creditor.**^ 

S  40G0.  Foreign  debt.  A  debt  due  for  merchandise  sold  in 
Boston  to  residents  of  San  Francisco,  and  forwarded  to  the  lat- 
ter, they  stipulating  to  pay  by  remitting  funds  to  Boston,  is  not 
the  subject  of  an  attachment  under  the  act  of  the  S9th  of 
April,   1851.*» 

§  4091.  Goods  in  traiudt.  Ooods  in  transit  are  not  liable  to 
attachment,  in  a  suit  against  a  corporation.**  This  right  of 
stoppage  in  transitu  is  paramount  to  any  lien  on  the  goods 
claimed  by  third  persons  through  the  purchaser,  and  may  be 
exercised  to  defeat  an  attachment  or  execution  levied  upon  the 
goods  by  a  creditor  of  the  vendee.*^ 

fi  4092.  Lien  of  eontr^tor.  The  lien  of  a  subcontractor 
filed,  and  notice  given  to  the  owner  of  a  building,  within  thirty 
days  after  the  completion  of  the  work,  under  the  act  of  1855, 
attaches  from  the  time  the  work  was  commenced,  and  takes 
precedence  over  a  garnishment  served  on  the  owner  against  the 
head  contractor,  after  the  work  was  commenced,  and  before  the 
filing  and  serving  notice  of  lien .** 

S  4093.  Money  in  bank.  The  cashier  of  a  bank  is  not 
liable  as  garnishee  of  the  deposit  by  the  debtor,  for  the  cashier 
is  not  the  debtor  of  the  depositor.**  An  agent  deposited  money 
of  his  principal  in  his  own  name.  The  fund  was  attached  by  a 
creditor  of  the  agent,  and  immediately  afterwards  notice  of 
ownership  was  given  by  the  principal;  it  was  held  that  the 
attaching  creditor  was  in  no  better  position  than  the  agent 
making  the  deposit.*"* 

f  4094.  Money  In  coetody  of  the  law.  Money  deposited  with 
the  sheriff  by  a  defendant,  to  procure  the  release  of  an  attach- 
ment, is  in  the  custody  of  the  law;  but  when  the  parties,  by 
a  mutual  agreement,  take  it  out  of  the  hands  of  the  sheriff, 

47  Hassle  v.  G.  I.  W.  U.  Cong.,  35  Cal.  378. 

«  Dntton  V.  Shelton.  3  Cal.  206. 

«  Bates  V.  New  Orleans,  etc.,  R.  R.  Co.,  4  Abb.  Pr.  72;  S.  0.,  13 
How.  Pr.  516. 

w  Blaekman  v.  Pierce,  23  Cal.  508. 

51  Tuttle  V.  Montford,  7  Cal.  358. 

M  Lewis  T.  Smith,  2  Cranoh  C.  C.  571. 

S8  Farmers  &  Mechanics*  Nat.  Bank  v.  King,  57  Penn.  St.  202.: 
98  Am.  Dec.  215. 


§§  4095^4096  provisional  bemedies.  ft86 

without  any  order  or  permission  of  courts  and  loan  it  out  to 
third  parties^  these  parties  are  not  the  bailees  of  the  sheriff,  and 
the  money  ceases  to  be  in  the  custody  of  the  law^  and  can  only 
be  reached  on  proceedings  supplementary  to  execution,  in  the 
same  manner  as  other  debts  are  reached.^  Money  in  the  hsnii 
of  the  sheriff,  collected  on  execution,  is  not  a  debt  due  to  the 
plaintiff  in  the  execution,  but  is  in  the  custody  of  the  law  until 
properly  disposed  of,  and  is  not  the  subject  of  attachment  or 
garnishment.**  Property  in  the  custody  of  the  law,  or  in  the 
hands  of  a  receiver  appointed  by  a  competent  courts  is  not  liable 
to  seizure,  without  an  order  from  the  court  having  the  cha^ 
thereof.®* 

I  4096.  Money  in  hands  of  bailee.  A  party  placing  money 
in  the  hands  of  another,  for  the  purpose  of  making  a  bet  on 
an  election,  in  the  name  of  the  bailee,  but  for  the  benefit  of 
the  bailor,  may  retract  the  illegal  act  of  making  the  bet,  and 
does  not  forfeit  the  money  by  reason  of  the  illegality  of  the  pur- 
pose for  which  it  was  deposited;*^''  nor  does  he  part  with  the 
ownership  by  allowing  it  to  be  used  for  his  benefit,  though  in 
the  name  of  another.  The  money  in  the  hands  of  the  agent  re- 
mains, as  between  him  and  the  principal,  the  money  of  the 
principal.**®  Nor  can  an  attaching  creditor  of  the  bailee,  levying 
on  the  money  in  the  hands  of  a  stakeholder,  with  whom  it  ha? 
been  deposited  by  the  bailee,  claim  that  the  bailor  is  estopped 
by  having  allowed  the  bailee  to  use  the  money  in  his  own  name, 
when  the  specific  money  was  in  question  and  could  be  dis- 
tinguished. The  creditor  has  not  been  misled  by  acts  or  declara- 
tions of  the  bailor,  nor  had  he  given  credit  to  the  bailee  by 
reason  thereof.^* 

§  4006.  Mortgage  lien  or  pledge.  The  policy  of  the  law  is 
that  a  creditor  holding  a  security  by  way  of  "  mortgage,  lien,  or 
pledge  upon  real  or  personal  property,"  shall  not  resort  to  the 

M  Hathaway  v.  Brady,  26  Cal.  58a 

M  Olymer  v.  Willis,  3  Cal.  363;  58  Am.  Dec.  414. 

MYuba  Co.  Y.  Adams,  7  Oal.  35;  Adams  y.  Haskell  6  id-  US: 
65  Am.  Dec.  491;  Ford  v.  Mercantile  Co.,  52  Ark.  426;  20  Am.  St, 
Rep.  102;  Stevenson  v.  Palmer,  14  Ool.  565:  20  Am.  St  Rep.  295: 
Curtis  V.  Ford,  78  Tex.  262;  but  see  Adams  v.  Woods,  9  Gai  28; 
Pnnsmoor  v.  Furstenfeldt,  88  id.  522;  22  Am.  St.  R^.  331. 

67  Hardy  v.  Hunt,  11  OaL  343:  70  Am.  Dec.  787. 

Mid. 

wid. 
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summary  process  of  attachment  until  he  has  exhausted  his 
security.  But  such  lien  or  pledge  must  be  of  a  fixed,  deter- 
mined character,  capable  of  being  enforced  with  certainty,  and 
depending  on  no  conditions.®^  The  possessory  right  of  a  mort- 
gagor may  be  attached,  but  when  the  possessory  right  fails,  the 
right  to  detain  under  the  attachment  ceases.®^  The  interest  of 
a  mortgagor  in  a  mining  claim  is  Uable  to  attachment  and  sale 
under  execution,  and  the  purchaser  acquires  the  right  of  pos^ 
session,  as  against  the  mortgagee,  until  foreclosure.^  But  be- 
fore the  mortgaged  property  is  taken  under  the  attachment,  the 
officer  must  pay  or  tender  to  the  mortgagee  the  amount  of 
the  mortgage  debt  and  interest,  or  deposit  the  same  with  the 
county  clerk  or  treasurer.^  The  proceeds  of  the  property  when 
sold  must  be  applied  first  to  the  repayment  of  the  sum  paid 
to  the  mortgagee,  with  interest.** 

§  4007.  Partnership  property.  Upon  an  attachment  against 
the  property  of  one  of  several  copartners,  the  sheriff  may  seize 
the  leviable  property  of  the  copartnership,  take  it  into  posses- 
sion, and  sell  defendant's  interest  in  so  much  thereof  as  is  neces- 
sary.®* A  levy  on  the  partnership  property  where  some  of  the 
partners  were  nonresidents  was  sustained.***  An  attachment 
against  partnership  property  is  unauthorized  unless  grounds  for 
issuing  it  exist  against  all  the  partners.*^ 

§  4008.  Pledged  property.  By  the  laws  of  Indiana  all  the 
interest  of  a  mortgagee,  pledgee,  or  assignee  of  personal  prop- 
erty is  liable  to  be  levied  on  and  sold  by  execution,  and  the 
same  interest  may  be  reached  by  an  attachment.*®  Under 
the  laws  of  Massachusetts  property  pledged,  and  on  which  the 

•0  Porter  v.  Brooks,  35  Cal.  109.  A  mortgagee  has  no  attachable 
Interest  In  the  mortgaged  premises.  McGurren  v.  Garrlty,  68  Oal. 
566. 

61  Fairbanks  v.  Bloomfield,  5  Duer,  434. 

62  Halsey  V.  Martin,  22  Cal.  W5;  see.  also,  Cal.  Civil  Code,  §  2968w 
68  Cal.  Civil  Code,  §  2969. 

64  Id.,  §  2970. 

65  Phillips  V.  Cook.  24  Wend.  389;  2  Hill,  47,  note;  Burgess  v. 
Atkins,  5  Blackf.  337;  15  Johns.  179;  Drake  on  Attach.,  §  237;  GoU  v. 
Hinton,  8  Abb.  Pr.  120;  Hergman  v.  Dettlebach,  11  How.  Pr.  46; 
Matter  of  Smith,  16  Johns.  102. 

66  Brewster  v.  Honigsburger,  2  Code  R.  50. 

67  Edwards  v.  Hughes,  20  Mich.  289. 

68  Evans  v.  Darlington,  5  Blackf.  320;  Gibson  v.  Stevens,  3  Mc- 
Lean, 551. 
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party  haa  a  lien^  is  not  liable  to  the  trustee  process  of  attacL- 
ment.^^  The  pledgee  has  a  special  property  in  the  pledge, 
and  is  not  bound  to  deliver  it  until  his  incumbrance  is  di»- 
charged.*^^  So  of  goods  consigned  a^  securityJ^  So  of  the 
holder  of  warehouse  receipts.*^*  Yet  if  the  lien  be  removed  by 
the  lienor^  the  objection  does  not  lie  in  the  mouth  of  the 
debtor  J'  So  in  Maine  a  mortgagee  may  waive  his  lien,  and 
attach  the  same  property,  in  a  suit  at  lawJ^  Chattels  in  poaes- 
sion  of  a  pledgee,  goods  in  possession  of  a  consignee,  can  not 
be  attached  for  a  debt  of  the  pledgor.""^  Under  the  provisions 
of  the  CaUfornia  statute,  while  the  interest  of  a  pledgor  of  prop- 
erty is  subject  to  execution,  and  may  be  reached  in  the  hands 
of  the  pledgee,  yet  this  can  only  be  done  by  serving  and  en- 
forcing a  garnishment  on  the  plegee,  and  not  by  a  seizure  of 
the  pledge.'* 

f  4000.  PromiiBory  note.  The  indebtedness  of  a  maker 
upon  a  promissory  note,  before  its  maturity,  is  not  the  subject 
of  attachment.  His  obligation  is  not  to  the  payee  named  in 
the  note,  but  to  the  holder,  whoever  he  may  be.*"  Nor  can 
such  indebtedness,  after  the  maturity  of  the  note,  be  attached 
imless  the  note  is  at  the  time  in  the  possession  of  ithe  defendant, 
from  whom  its  delivery  can  be  enforced  on  its  payment  upon 
the  attachments® 

«  Badlam  v.  Tucker,  1  Pick.  380;  11  Am.  Dec.  202. 

70  Picquet  v.  Swan,  4  Mason,  443. 

71  Abb.  on  Shipping,  216;  Long  on  Sales,  203;  Grove  v.  Brien,  S 
How.  (U.  S.)  420. 

72  Wilkes  V.  Ferris,  6  Johns.  335;  4  Am.  Dec.  364;  Pleasants  v. 
Pendleton,  6  Rand.  473;  Ricker  v.  Gross,  5  N.  H.  571;  22  Am.  Dec. 
489;  Gartner  v.  Howland,  2  Pick.  50&;  2  Kent's  Gom.  499:  Story 
on  Sales,  §  311;  see,  also,  Gibson  v.  Stevens.  8  How.  (IT.  S.)  384; 
Balderston  v.  Manro,  2  Cranch  C.  C.  623.  As  a  general  rule,  the 
Interest  conferred  by  a  lien  upon  property  is  not  subject  to  attacln 
ment  Adone  v.  Jemison,  65  Tex.  680;  and  see  Hanchett  v.  First 
Nat  Bank,  25  111.  App.  274;  Norris  v.  Sowles,  57  Vt  360;  Murphy  t. 
Galloupe,  143  Mass.  123. 

78  Meeker  v.  Wilson,  1  Gall.  419. 
74  Whitney  v.  Farrar,  51  Me.  418. 
7B  Brownell  v.  Carnley,  3  Duer,  9;  Kuhlman  v.  Orser,  5  id.  242. 

76  Tread  well  v.  Davis,  34  Cnl.  601;  94  Am.  Dec.  770.  When  pledged 
property  Is  allowed  to  go  into  the  pledgor's  possession  it  is  subject 
to  attachment  by  his  creditors.  Salinaa  Gity  Bank  v.  Graves,  79 
Gal.  192. 

77  Gregory  v.  Higgins,  10  Gal.  339. 
mid. 
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§  4100.  Property.  All  property  of  the  deleadant,  in  this 
state,  not  exempt  from  execution,  may  be  attached,  and  if 
judgment  be  recovered,  be  sold  to  satisfy  the  judgment  and 
execution.''®  But  property  of  a  deceased  debtor  is  not  liable  to 
attachment.®^ 

i  4101.  Sharee  of  stock.  The  rights  or  shares  which  the  de- 
fendant may  have  in  the  stock  of  any  corporation  or  company, 
together  with  the  interest  and  profit  thereon,  may  be  attached.**^ 
Where  shares  of  stock  in  a  corporation  have  been  regularly 
transferred  as  a  security  for  a  loan,  the  mortgagee  is  the  only 
proper  garnishee  in  a  suit  against  the  mortgagor,  in  order 
to  attach  his  interest  in  the  corporation.®^  In  such  a  case,  the 
corporation  is  no  longer  privy  to  the  interest  of  the  mortgagor, 
which  is  a  mere  equity  in  the  hands  of  the  mortgagee.®®  Money 
in  the  hands  of  one  corporation,  a  stockholder  in  another  cor- 
])oration,  the  legal  title  to  which  is  in  the  latter,  may  be  attached 
at  the  instance  of  a  creditor  of  the  latter.®* 

I  4102.  fiecnritles.  A  creditor  who  holds,  as  security,  an  as- 
signment from  his  debtor  of  a  claim  in  favor  of  the  debtor  and 
against  a  third  person,  is  not  "  a  debtor  "  of  the  debtor.®*^  In 
this  state,  taking  a  bill  before  maturity  as  collateral  security 
changes  the  legal  rights  of  the  parties,  as  it  operates  as  a  sur- 
render by  the  creditor  of  the  right  to  attach  the  property  of  the 
debtor,  and  this  surrender  is  a  sufficient  consideration  for  the 
security.®®  A  bill  of  exchange  may  be  regarded  as  an  assign- 
ment of  the  funds  in  the  drawee's  hands  upon  which  it  is  drawn, 
and  an  attachment  against  the  payee  of  the  bill,  levied  on  the 
funds,  will  not  bind  them  against  an  indorsee  of  the  bill  suing 
to  recover  thereon  in  the  name  of  the  payee.®^  A  draft  by  the 
defendant  upon  the  garnishee,  in  favor  of  a  third  person,  before 
the  attachment,  is  an  assignment  to  the  payee  of  the  amount 

T»  Oal.  Code  Civ.  Pro.,  S  541. 

80  Patterson  v.  McLaughlin,  1  Craneh  C.  O.  352;  Redfem  v.  Rum- 
ney,  id.  300;  Henderson  v.  Henderson,  5  Id.  460.  As  to  what  prop- 
erty Is  exempt  from  attachment,  see  Execution,  post. 

81  Cal.  Code  Civ.  Pro.,  §  541. 

82  Edwards  v.  Bengnot,  7  Oal.  162. 
88  Id. 

84  Hughes  V.  Oregonlan  Railway  Co.,  1  West  Coast  Rep.  689. 

85  Deacon  v.  Oliver,  14  How.  (U.  S.)  610. 
88  Naglee  v.  Lyman.  14  Cal.  450. 

«T  Corser  v.  Craig.  1  Wash.  C.  C.  424. 
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stated  in  the  draft,  and  should  be  prrefened  to  an  attachment^ 
The  attaching  creditor  is  in  no  better  condition  than  his  debtor 
would  have  been  in  if  the  attachment  had  not  been  made.® 

f  4108.  Vendor's  lien.  A  vendor's  lien  for  the  unpaid  pur- 
chase price  of  a  tract  of  land,  where  the  land  has  been  conveyed 
by  the  vendee  to  a  third  party  before  action  brought  against 
the  former  by  the  vendor  to  recover  said  purchase  price,  is  not 
of  such  fixed  and  determinate  character  as  to  bar  the  plainti^ 
in  Buch  action  of  the  right  to  a  writ  of  attadiment  against 
the  property  of  the  defendant  therein.*^  If  the  plaintiff  has 
a  vendor's  lien  to  secure  his  debt  on  real  property  out  of  the 
state,  an  attachment  can  not  issue.*^  The  vendor  of  real  estate 
can  not  take  out  an  attachment  for  unpaid  purchase  money 
if  he  can  enforce  a  lien  for  such  purchase  money.  It  matters 
not  whether  such  a  lien  is  one  which  courts  of  equity  will  en- 
force in  favor  of  a  vendor,  or  whether  it  is  one  created  by  con- 
tract.®^  An  attachment  can  not  issue  when  the  plaintiff  has 
4  lien  to  secure  his  debt,  and  it  matters  not  whether  the 
lien  is  one  recognized  by  courts  of  equity,  or  is  one  of  statutory 
origin  and  resting  in  contract.®^ 

I  4104.  Affidavit  for  attachment  against  resident. 

Farm  No.  994, 

[Title.] 
[Vexue.] 

A.  B.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  plaintiff  in  the  above-entitled  action. 

II.  The  defendant  in  the  said  action  is  indebted  to  me  in  the 

sum  of   dollars,  lawful   money  of  the  United 

States,  over  and  above  all  legal  set-offs  or  counterclaims,  upon 
an  express  [or  implied]  contract  for  the  direct  payment  of 
money,  to-wit  [state  contract  briefly],  and  that  such  contract 
was  made  and  is  payable  in  this  state,  and  that  the  payment  of 

88  Sergeant  on  Attach.  80;  United  States  v.  Vaughan,  3  Blnn.  3W; 
Bank  of  N.  A.  v.  McCall,  Id,  338;  4  Oranch  O.  0.  150. 

89  MUIer  V.  Hubbard,  4  Cranch  C.  O.  461. 

80  Porter  v.  Brooks,  35  Cal.  100;  see  Qessner  v.  Palmatier,  89  id. 
89. 
w  Hjn  V.  Grigsby,  32  Cal.  56. 
92 Id.;  see  I^orter  v.  Brooks,  35  Gal.  199. 
wid. 
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the  same  has  not  been  secured  by  aay  mortgage  or  Ilea  upon 
real  or  personal  property,  or  any  pledge  of  personal  property .•* 
III.  That  the  said  attachment  is  not  sought,  and  the  said 
action  ia  not  prosecuted,  to  hinder,  delay,  or  defraud  any  cred- 
itor or  creditors  of  the  said  defendant. 

[JUKAT.]  [SiGNATUBE.] 

I  4105.  The  same —  when  debt  originally  secured*  If  the 
debt  was  originally  secured  by  a  mortgage,  lien,  or  pledge,  after 
the  averment  "  that  the  contract  was  made  and  is  payable  in 
this  state,"  add  "  that  the  payment  of  the  same  was  originally 
secured  by  a  chattel  mortgage  upon  the  said  furniture  so  sold 
by  the  plaintiff  to  the  defendant  as  above  stated,  but  that  the 

said  furniture  was  afterwards,  to-wit,  on  or  about  the 

day  of ,  18. .,  without  any  act  or  fault  of  the  plain- 
tiff, totally  destroyed  by  fire."  If  the  debt  was  originally  se- 
cured by  a  mortgage  or  lien  upon  real  estate,  the  affidavit  must 
show  that  fact,  giving  such  description  of  the  lien,  as  well  as  of 
the  real  estate,  as  will  be  suflBcient  for  identification,  as  well  as 
to  show  that  it  was  of  such  character  as  could  be  lost  or  de- 
stroyed in  the  manner  stated  in  the  affidavit.  These  facts 
should  be  shown  not  merely  stated  in  the  language  of  the 
statute. 

I  4106.  Affidavit  against  residoit.  The  affidavit  for  an  at- 
tachment against  a  resident  must  state:  1.  That  the  defendant 
is  indebted  to  the  plaintiff  (specifying  the  amount  over  and 
above  all  legal  set-offs  or  counterclaims),  upon  a  contract,  ex- 
press or  implied,  for  the  direct  payment  of  money,  and  that 
such  contract  was  made  or  is  payable  in  this  state,  and  that  the 
payment  of  the  same  has  not  been  secured  by  any  mortgage  or 
lien  upon  real  or  personal  property,  or  any  pledge  of  personal 
property,  or  if  originally  so  secured,  that  such  security  has, 
without  any  act  of  the  plaintiff,  or  the  person  to  whom  the  se- 
curity was  given,  become  valueless;  2.  That  the  attachment  is 
not  sought,  and  the  action  is  not  prosecuted,  to  hinder,  delay, 
or  defraud  any  creditor  of  the  defendant.^*^ 

w  An  affidavit  stating  conjunctively  that  the  amount  of  indebted- 
ness is  "  over  and  above  aU  legal  set-offs  and  counterclaims,"  is  a 
sufficient  compliance  with  the  requirement  of  the  statute  that  the 
indebtedness  must  be  shown  to  be  "  over  and  above  all  logal  set- 
offs or  counterclaims."    O'Conor  v.  Boafk,  108  Cal.  173. 

w  Cal.  Code  Civ.  Pro..  $  538.    An  affidavit  showing  that  indebted- 
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I  4107.  Before  wham  sworn.  It  is  not  a  ground  for  Tscat- 
ing  an  attachment  that  the  afl&davit  on  which  it  was  obtained 
was  sworn  to  before  a  commissioner  in  another  state^  but  thai 
no  certificate  of  the  secretary  of  state  was  obtained,  as  required 
by  the  law  of  that  state.    The  omission  may  be  supplied."* 

I  4107a.  AffidaTlt— sufficiency  of -—in  generaL        The    affi- 
davit is  fundamental,  and  is  the  foundation  for  the  jurisdiction 
of  the  court  in  attachment  proceedings.     And  no  writ  of  at- 
tachment should  issue  without  an  affidavit  containing  one  or 
more  of  the  prescribed  requisites,  as  set  forth  in  the  statute 
regulating  attachments.^     In  the  absence  of  any  statutory  pro- 
visions for  the  appointment  of  agents  or  attorneys  for  the  pur- 
pose, any  one  authorized  by  the  plaintiff  to  collect  may  make 
the  affidavit  as  one  of  the  incidents  of  his  authority.*^     And  an 
affidavit  made  by  the  plaintiff's  agent,  in  the  form  prescribed  by 
statute,  sworn  to  before  a  notary  public,  is  sufficient,  and  not 
open  to  attack  for  not  disclosing  who  the  plaintiff  is,  or  that  the 
affiant  is  the  agent  of  the  plaintiff.^    Nor  need  the  affidavit  for 
attachment  state  whether  its  averments  are  based  upon  direct 
knowledge,  or  upon  information  and  belief,  and,  if  the  facts  are 
stated  positively,  it  will  be  implied  that  they  were  within  affiant's 
knowledge.*^    An   affidavit   in   attachment  which  states  the 
county  but  omits  the  letters  "ss."  is  not  defective.**^*     So,  an 
affidavit  which  states  the  grounds  for  attachment  that  "the 
defendant  has  disposed  of  and  concealed  and  is  about  to  assign 
dispose  of  and  conceal  his  property  with  intent  to  defraud  his 
creditors"  is  sufficient,  and  is  not  bad  as  being  stated  con- 
junctively.^^   But  the  affidavit  is  rendered  fatally  defective  by 
an  alternative  statement  therein  to  the  effect  that  the  payment 

ness  was  secured  by  mortgage,  and  stating  the  general  concloslon 
that  "  said  mortgage,  without  any  act  of  plaintiff,  or  the  person  to 
whom  the  security  was  given,  became  valueless,*'  Is  sufficient  to 
Justify  the  clerk  in  issuing  the  writ  Barbieri  v.  Ramelli,  84  ObI 
174. 

»«  Lawton  v.  Kiel,  51  Barb.  30. 

•7  Deering  v.  Warren,  1  S.  Dak.  36. 

Mid. 

00  Robinson  v.  Hesser,  4  N.  Mex.  144;  see,  also,  Simpson  ▼.  ITc- 
Carty,  78  Cal.  175;  12  Am.  St  Rep.  37. 

100  Simpson  v.  McCarty,  78  Gal.  175;  12  Am.  St  Rep.  87;  see  Boai 
V.  Steen,  20  Pla.  443;  Clowser  v.  Hall,  80  Va.  864. 

101  Mercantile  Co.  v.  Glenn,  6  Utah,  139. 

102 Id.;  and  see  O'Oonor  v.  Roark,  108  CaL  178. 
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of  the  contract  on  which  the  action  is  brought  has  not  been 
secured  by  any  mortgage  upon  real  or  personal  property,  or,  if 
originally  so  secured,  that  such  security  has  become  valueless 
without  any  act  of  the  plaintiff.^®*  If  an  affidavit  in  attachment 
is  defective  in  not  stating  all  the  statute  requiries,  or  if  it  is 
false,  the  court  has  no  jurisdiction  to  issue  the  attachment.^^ 

f  4108.  Bona  flde  existing  debt.  The  fact  that  an  affidavit 
for  an  attachment  omits  to  aver  that  the  sum  for  which  the  writ 
is  asked  is  ^'  an  actual,  bona  fide,  existing  debt,  due  and  owing 
from  the  defendant  to  the  plaintiff,  and  that  the  attachment  is 
not  sought  and  the  action  is  not  prosecuted  to  hinder,  delay, 
or  defraud  any  creditor  or  creditors  of  the  debtor,"  does  not 
render  the  attachment  issued  a  nullity  as  against  subsequent 
attaching  creditors.^*^  An  appeal  bond  is  a  contract  for  the 
direct  payment  of  money,  within  the  meaning  of  the  statute.*** 
So  is  a  bail  bond  in  a  criminal  case.*^  So  is  the  official  bond 
of  a  county  treasurer.***  "  Direct "  implies  that  the  debt  must  ^ 
be  liquidated.*** 

I  4109.  Contract,  how  stated  —  requisites  of  affidavit.  An  af- 
fidavit alleging  the  contract  to  be  "express  or  implied"  is 
insufficient.***^  The  affidavit  need  not  state  the  probative  facts 
necessary  to  establish  the  ultimate  facts  required  by  the  statute 
to  be  shown  as  the  basis  of  the  writ.***  An  affidavit  which 
alleges  that  the  plaintiff's  demand  is  on  a  contract  for  the 
direct  payment  of  money,  with  the  further  allegation  of  how 
the  debts  accrued,  sufficiently  states  the  nature  of  the  de- 
mand.**^ It  is  the  duty  of  the  clerk  to  issue  the  writ  upon  the 
plaintiff  filing  an  affidavit  stating  the  ultimate  facts  in  the 

108  Winters  v.  Pearson,  72  Oal.  553;  but  see  Penniman  v.  Daniel, 
90  N.  C.  154. 

104  Murphy  v.  Montandon,  2  Idaho,  1048;  35  Am.  St.  Rep.  279; 
and  see  Carlisle  v.  Ounn,  68  Miss.  243;  Bndel  v.  Lreibrock,  83  Ohio 
St.  254;  Biddle  v.  Black,  99  Penn.  St.  380. 

105  Frldenberg  v.  Pierson,  18  Cal.  152;  79  Am.  Dec.  162. 

106  Hathaway  v.  Davis,  33  Cal.  161. 

107  s.  F.  V.  Brader,  50  Oal.  506. 

108  Monterey  Co.  v.  McKee.  51  Cal.  275. 
100  Hathaway  v.  Davis,  33  Cal.  161. 

110  Hawley  v.  Delmas,  4  Ccl.  195. 

111  Wheeler  v.  Farmer,  38  Cal.  215. 

112  Bowers  v.  Londcm  Bank,  3  West  Coast  Rep.  2Sfk 
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language  of  the  statute."^  The  clerk  performs  only  a  minid- 
terial  duty  in  obedience  to  a  plain  statutory  mandate."*  Au 
affidavit  to  obtain  the  issue  of  an  attachment  under  the  Code 
of  Civil  Procedure  need  not  allege  that  the  defendants  have 
property  within  the  state^  nor  that  the  summons  has  been 
issued.  It  is  sufficient  if  the  summons  is  issued  when  the  at- 
tachment is  obtained^  and  if  both  are  delivered  to  the  aheriff 
together.*^**  It  is  settled,  in  Ohio,  that  where  the  ground  relied 
on  is  stated  substantially  in  the  language  of  the  statute,  and 
sworn  to  positively,  this  is  sufficient  to  authorize  the  allowanoe  of 
the  attachment  by  the  judge.^** 

f  4110.  Affidavit  for  attachment  against  nonresidaiit. 

Form  No,  995. 

[Title.] 
[Venue.] 

A.  B.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  plaintiff  in  the  above-entitled  action. 

JI.  The  defendant  in  the  said  action  is  indebted  to  the  said 

plaintiff  in  the  sum  of dollars,  over  and  above 

all  legal  set-offs  and  counterclaims,  and  the  said  defendant  is 
a  nonresident  of  this  state. 

III.  The  sum  for  which  the  attachment  is  asked  in  the  said 
action,  that  is  to  say,  the  amount  of  indebtedness  which  is  above 
stated,  is  an  actual,  bona  fide,  existing  debt,  due  and  owing  from 

lis  Id.  It  is  not  necessary  that  an  aflSdavit  for  attachment  should 
state  whether  the  contract  for  the  payment  of  money  Is  express  or 
Implied.  An  affidavit  showing  that  the  defendants  are  Indebted  to 
the  plaintiff  in  a  special  sum  upon  a  contract  for  the  direct  pay- 
ment of  money  is  sufficient.  Flagg  v.  Dare,  107  Gal.  482;  see,  also. 
Simpson  V.  McOarty.  78  Gal.  172;  12  Am.  St.  Rep.  37;  Norcross  t. 
Nunan,  61  Gal.  640;  Dunn  v.  Mackey,  80  id.  104;  Donnelly  ▼.  Stnie- 
▼en,  63  id.  182.  The  same  particularity  of  statement  is  not  required 
in  an  affidavit  for  attachment  that  is  required  in  a  pleading.  Bank 
of  Galifomia  v.  Boyd,  86  Oal.  386;  O'Conor  v.  Roark,  108  id.  173. 
An  affidavit  which  fails,  however,  to  state  definitely  the  nature 
of  the  demand,  is  defective,  though  not  so  defective  as  to  render 
the  proceedings  thereunder  absolutely  void  because  of  the  pro- 
vision of  the  Gode  permitting  the  amendment  thereof.  Leppel  ▼. 
Beck,  2  Gol.  App.  390. 

114  Bowers  v.  London  Bank,  3  West  Goast  Rep.  255;  McCusker  ▼• 
Walker,  77  Gal.  208;  see,  also,  Weaver  v.  Hayward,  41  id.  118. 

iiB  Lnwton  V.  Kiel,  61  Barb.  30. 

118  Harrison  v.  King,  9  Ohio  St.  388;  Oans  T.  Tbompaoo,  11  Id. 
579;  Greasser  v.  Young,  31  Ohio  St  57. 
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the  said  defendant  to  the  said  plaintiff,  and  the  said  attachment 
is  not  sought  and  the  said  action  is  not  prosecuted  to  hinder, 
delay,  or  defraud  any  creditor  or  creditors  of  the  said  defendant. 

f  4111.  Affidavit  against  nonresident.  1.  That  the  defend- 
ant is  indebted  to  the  plaintiff  (specifying  the  amount  of  such 
indebtedness  over  and  above  all  legal  set-offs  or  counterclaims), 
and  that  the  defendant  is  a  nonresident  of  the  state;  and,  2.  That 
the  attachment  is  not  sought  and  the  action  is  not  prosecuted 
to  hinder,  delay,  or  defraud  any  creditor  of  the  defendant.^*^ 

I  4112.  Undertaking  on  attachment. 

Form  No,  996. 

[Title.] 

I.  Whereas,  the  above-named  plaintiff  has  commenced  or  is 
about  to  commence  an  action  in  the  Superior  Court  of  the 

state  of ,  in  and  for  the  county  of i , 

against  the  above-named  defendant,  upon  a  contract  for  the 
direct  payment  of  money,  claiming  that  there  is  due  to  the 

said  plaintiff  from  the  said  defendant  the  sum  of 

dollars,  besides  interest,  and  he  is  about  to  apply  for  an  attach- 
ment against  the  property  of  the  said  defendant  as  security  for 
the  satisfaction  of  any  judgment  that  may  be  recovered  therein. 

II.  Now,  therefore,  we,  the  undersigned,  residents  and  house- 
holders of  the  county  of ,  in  consideration  of  the 

premises,  and  of  the  issuing  of  said  attachment,  do  jointly  and 

severally  undertake,  in  the  sum  of dollars,  and 

promise  to  the  effect  that  if  the  said  defendant  recover  judg- 
ment in  said  action  the  said  plaintiff  will  pay  all  costs  that 
may  be  awarded  to  the  said  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  said  attachment,  not  exceeding 
the  sum  of dollars. 

[Date.]  [Signatures  and  Seals.] 

State  of  California,  ) 

City  and  county  of J  ** ' 

L.  M.  and  N.  0.,  the  sureties  whose  names  are  subscribed 
to  the  above  undertaking,  being  severally  duly  sworn,  each  for 
himself  savs: 

117  Gal.  Code  Civ.  Pro.,  S  538.  An  affidavit  for  attachment  against 
a  nonresident  need  not  state  that  the  payment  of  the  claim  is  not 
secnred  by  mortjrajre,  Hen,  or  pledge,  or  that  the  claim  is  upon 
a  contract.    That  the  action  is  upon  a  contract,  express  or  Implied, 
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I  am  a  resident  of  this  state  and  a  freeholder  [or  honae- 
holder]  therein,  and  am  worth  the  sum  in  the  said  undertaking 
specified,  as  the  penalty  thereof,  over  and  above  all  my  just 
debts  and  habilities,  exclusive  of  property  exempt  from  exe- 
cution. 

[JUBAT.]  [SlGNATUKES.]  *^ 

I  4113.  Joint  and  seTeraL  On  joint  and  several  bonds  each 
signer  is  bound  without  the  signatures  of  the  others  named 
as  obligors,  unless  at  the  time  of  executing  the  bond  he 
declared  he  would  not  be  bound  without  such  signatures 
obtained.**® 

I  4114.  To  whom  payable.  It  is  no  objection  to  an  under- 
taking on  attachment  that  it  is  made  payable  to  the  people 
of  the  state  of  California  instead  of  to  the  defendant  in  the 
suit,  as  the  latter  can  sue  thereon  in  his  own  name.**  A  mis- 
take in  the  recital  of  the  bond,  as  to  the  amount  for  which 
attachment  issued,  may  be  explained  and  corrected  by  parol.** 
Upon  a  dismissal  of  the  action,  the  clerk  must  deliver  the  hoai 
to  the  defendant.*^ 

I  4115.  Undertaking  required.      Before  issuing  the  writ>  the 

clerk  must  require  a  written  undertaking  on  the  part  of  the 
plaintiff,  in  a  sum  not  less  than  two  hundred  dollars,  and  not 
exceeding  the  amount  claimed  by  the  plaintiff,  with  suflBcient 
sureties,  to  the  effect  that  if  the  defendant  recover  judgment 
the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking.*^ The  state  or  state  officers  are  not  required  to  give 
undertaking  in  suits,  under  the  provisions  of  this  act.*** 

need  only  appear  from  the  complaint  in  the  action.     Kohler  v. 
Agassiz,  09  Gal.  9. 
lis  For  another  form,  consult  Gasherie  v.  Apple,  14  Abb.  Pr.  ^ 

119  Sacramento  v.  Dunlap,  14  Cal.  421. 

120  Taa£re  v.  Rosenthal,  7  Cal.  514. 
lii  Palmer  v.  Vance,  13  Oal.  556. 

122  Cal.  Code  Civ.  Pro.,  |  581,  subd.  1. 

128  Id.,  §  539.  An  undertaking  in  attachment  need  not  be  signed 
by  the  plaintiff.  The  Montana  statute  is  complied  with  if  two  suffi- 
cient sureties  sign  the  undertalcing  on  behalf  of  the  plaintiflF.  Pleree 
V.  Miles,  5  Mont.  549. 

124  Cal.  Code  Civ.  Pro.,  S  1058;  and  see  Morgan  v.  Menzles,  00  Cal. 
341,  holding  that  this  provision  applies  to  the  city  and  county  of 
San  Francisco. 
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i  4116.  When  action  lies  on  the  undertaking.  If  the  execu- 
tion be  returned  unsatisfied  in  whole  or  in  paxt^  the  plaintiff 
may  prosecute  any  undertaking  given  pursuant  to  section  540 
or  section  555  of  the  California  Code,  or  he  may  proceed  as 
in  other  cases  upon  the  return  of  an  execution.'^  The  com- 
plaint in  an  action  on  an  undertaking,  given  under  section  540 
of  the  California  Code  of  Civil  Procedure,  which  alleges  that 
the  same  was  given  to  release  certain  property  taken  under 
attachment,  is  sustained  by  proof  of  an  undertaking  which 
recites  that  it  was  given  to  prevent  a  levy.** 

I  4117.  When  void.  An  attachment  bond  executed  after  the 
writ  had  been  levied  and  the  attachment  dismissed  is  void;*^ 
as  the  undertaking  should  precede  the  writ  and  accompany  the 
affidavit.*^  And  in  suit  on  a  void  bond,  the  obligee  can  not 
recover  for  injury  sustained  by  the  attachment.*^  Where  the 
undertaking  given  on  issuing  an  attachment  from  a  Justice's 
Court  was  to  the  effect  that  plaintiff  would  pay  all  costs,  etc., 
and  the  damages  the  defendant  might  sustain  by  reason  of  the 
attachment,  "not  exceeding  one  hundred  dollars,"  it  was  held 
that  the  undertaking  was  bad,  and  rendered  the  attachment 
void,  because  not  issued  in  substantial  conformity  with  the 
provisions  of  the  statute,  which  required  an  undertaking  that 
plaintiff  would  pay  all  damages  which  defendant  might  sustain 
by  reason  thereof  without  limitation  as  to  amount.***^ 

I  4118.  Writ  of  attachment. 

Form  No.  pp/. 

[Title.] 
The  People  of  the  state  of  California: 

To  the  sheriff  of  the  county  of ,  greeting: 

I.  Whereas,  the  above-entitled  action  was  commenced  in  the 

Superior  Court  of  the  state  of ,  in  and  for  the 

county  of  ,  by  the  plaintiff  in  the  said  action, 

128  Cal.  Code  Civ.  Pro..  §  552. 

iMMcNamara  v.  Hammerslag,  1  West  Coast  Rep.  560;  Mc- 
Cutcheon  v.  Weston,  65  Cal.  37. 

127  Benedict  v.  Bray,  2  Cal.  251;  56  Am.  Dec.  332;  see  McCutcheon 
V.  Weston,  65  Cal.  37. 

128  Benedict  v.  Bray,  2  Cal.  251. 

129  Id. 

130  HiRler  v.  Carr,  34  Cal.  641.  An  undertaking  in  attachment.  In 
which  the  sureties  contract  to  answer  for  the  wroncrfnl  snlnc:  out 
of  the  attachment,  is  not  a  siifflcient  cornpHnpc^  wHh  n  cfnt^itp  re- 
qnirin?  such  nndertalcinp  to  he  conditioned  for  the  payment  of  all 
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to  recover  from  the  defendant  in  the  said  action  the  ^um  of 

dollars^  besides  interest  at  the  rate  of 

per  cent,  per  months  from  the day  of , 

18.  .^  and  costs  of  suit;  and  the  necessary  affidavit  and  under- 
taking herein  having  been  filed  as  required  by  law: 

U.  Now^  we  do^  therefore^  command  you,  the  said  dieriff, 
that  you  attach  and  safely  keep  all  the  property  of  the  said 

defendant within  your  said  county,  not  exempt 

from  execution,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  said  plaintiffs  demand,  as  above  mentioned;  unless 
the  said  defendant  give  you  security,  by  the  undertaking  of  at 
least  two  sufficient  sureties,  in  an  amount  sufficient  to  satisf  j 
such  demand,  besides  costs,  or  in  an  amount  equal  to  the  value 
of  the  property  which  has  been  or  is  about  to  be  attached;  in 
which  case  you  will  take  such  undertaking,  and  hereof  make 
due  and  legal  service  and  return. 

Witness,  Hon ,  judge  of    the  said   Superior 

Court,  this day  of ,  18 . . 

Attest  my  hand  and  the  seal  of  said  court,  the  day  and  year 
last  above  written. 

C.  D.,  Clerk. 
By  E.  F.,  Deputy  Cleck. 


'ICE,  \ 

N  Fkancisoo,  V 

.  .  .  .  ,     xO .  .  I 


I  4119.  Indonemcnt  on  copy  of  writ  of  attachment. 

Fann  No.  998, 

Sheriff's  Office, 
City  and  Cofnty  of  San 

August 
To  A.  B.: 

Please  take  notice  that  all  moneys,  goods,  credits,  effects, 
debts  due  or  owing,  or  any  other  personal  property,  or  all 

stocks  or  shares,  or  interest  in  stock  or  shares,  of  the 

company,  in  your  possession  or  under  your  control,  belonging 
to  the  within-named  defendants,  or  either  of  them,  are  attached 
by  virtue  of  a  writ,  of  which  the  within  is  a  copy,  and  you  are 
notified  not  to  pay  over  or  transfer  the  same  to  any  one  bat 
myself. 

Please  furnish  a  statement. 

C.  D.,  Sheriff. 
By  E.  P.,  Deputy  Sheriff. 

damages  that  the  defendant  may  sustain,  if  it  is  finally  decided 
thnt  the  piflintiff  was  not  entitled  to  the  attachment  Pferse  ▼• 
Miles,  5  Mont.  549. 
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I  4180.  XffMt  and  form  of  writ  A  writ  of  attachment  is 
efFectual  to  change  the  title  of  peiBonal  property  only  from 
the  time  of  levy.^'*  The  lien  of  an  attachment^  having  become 
fixed  upon  funds  in  the  hands  of  a  receiyer,  follows  the  property 
in  the  hands  of  his  successors.^^  A  warrant  of  attachment 
issued  in  a  pending  action  should  not  be  set  aside  because  the 
warrant,  after  stating  the  existence  of  the  cause  of  action,  does 
not  state  that  the  action  is  pending.  If  the  facts  are  sufficient, 
the  warrant  is  not  void  for  omitting  to  state  one  of  them.^'* 

i  4121.  iMuance  of  attachmMLt.  It  is  the  duty  of  the  clerk 
of  the  court  to  issue  the  writ  upon  the  filing  by  the  plaintiff 
of  an  affidavit,  stating  the  ultimate  facts  in  the  language  of 
the  statute,  together  with  an  imdertaking  in  the  amount  and 
forms  SB  defined  by  statute,  and  the  clerk  has  no  discretionary 
power,  but  performs  a  ministerial  duty.^**  The  affidavit  need 
not  state  the  probative  facts  necessary  to  establish  the  ultimate 
facts  required  by  the  statute  to  be  shown  as  the  basis  of  the 
writ.^^  It  is  the  duty  of  the  clerks  of  the  courts  to  issue  and 
deliver  to  the  parties  respectively,  or  to  their  attorneys,  writs 
of  attachment  in  the  order  in  which  the  preliminary  papers  are 
presented  to  them,  and  the  writs  demanded.^^  While  he  is 
bound  to  issue  writs  of  attachment  in  the  order  in  which  they 
are  demanded,  yet  if  the  party  who  makes  the  first  demand  is 
not  in  attendance  to  receive  his  writ  when  completed,  the  clerk 
is  not  boimd  in  the  meantime  to  delay  the  issuing  of  other 
writs  against  the  same  party.^"  When  the  clerk  has  prepared 
for  delivery  the  writ  first  demanded,  he  is  bound  to  issue  the 
writ  of  the  next  comer;  and  if  in  such  case  the  first  comer  is 
not  there  to  receive  his  writ,  and  for  that  reason  the  next  comer 
first  delivers  his  writ  to  the  sheriff,  and  by  that  meana  acquires 
a  priority,  and  the  first  comer  loses  his  debt,  the  clerk  is  not 

181  Taffts  V.  Manlove,  14  Gal.  47;  73  Am.  Dec.  610;  see  I  4085,  ante, 

182  Adams  v.  Woods,  9  Cal.  29. 

i88Lawton  v.  Kiel,  51  Barb.  30.  To  whom  addressed  and  what 
to  state,  see  Cal.  Code  Civ.  Pro.,  S  540.  The  words  "  or  thereabout3," 
after  the  statement  of  the  plaintifTs  demand  in  the  writ  of  attach- 
ment, do  not  render  the  attachment  void  on  a  collateral  attack. 
Davis  V.  Baker,  88  Cal.  106. 

184  Wheeler  v.  Farmer,  38  Oal.  215. 

18B  Id.;  and  see  S§  4107a,  4109,  antt. 

186  Lick  V.  Madden,  25  Cal.  205. 

187  Lick  V.  Madden,  36  Cal.  208;  95  Am.  Dec.  ITU. 
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liable.**^  If  the  clerk  first  issue  the  writ  of  attachment  secondh 
demanded,  but  if,  notwithstanding,  he  has  the  writ  first  de- 
manded prepared  and  ready  for  delivery  as  soon  a&  it  is  called 
for,  he  is  not  liable  for  the  damages  sustained  by  the  first  part}% 
because  the  second  obtains  the  first  levy.*®^ 

§  4122.  Service  of  attachment.     Upon  receiving    information 

in  writing  from  the  plaintiff  or  his  attorney,  that  any  person 
has  in  his  possession  or  under  his  control  any  credits  or  other 
personal  property  belonging  to  the  defendant,  or  is  owing  any 
debt  to  the  defendant,  the  sheriff  must  serve  upon  such  person 
a  copy  of  the  writ,  and  a  notice  that  such  credits,  or  other 
property  or  debts,  as  the  case  may  be,  are  attached  in  pursu- 
ance of  such  writ.^^    No  parol  instruction  of  the  plaintiff  in 
an  attachment  or  execution^  respecting  property  seized  by  the 
sheriff  under  either  \vTit,  will  discharge  such  sheriff  from  lia- 
bility.    The  statute  is  express  that  such  instruction  must  be 
in  writing^^*^  since  the  proceeding  by  attachment  is  in  deroga- 
tion of  the  common  law,  and  the  service  of  the  writ  must 
conform  to  the  statute  authorizing  it,  or  the  judgment  upon 
it  is  erroneous.**^    Attachments  are  governed  by  the  same  rules 
as  executions  with  respect  to  liability  of  oflScers  and  parties 
levying  and  causing  to  be  levied.^*®    So  with  respect  to  their 
effecting  no  lien  as  against  a  bona  fide  purchaser  before  actual 
service  or  levy.*^ 

i  4128.  On  corporatloii.  An  attachment  of  credits  in  the 
hands  of  a  corporation  may  be  served  by  notice  to  their  clerk.'** 
Under  subdivision  6  of  section  542,  California  Code  of  Civil 
Procedure,  service  to  be  made  on  the  *^  agent "  of  a  corporation 
must  be  on  the  "  managing  agent/'  as  required  in  the  fourth 
subdivision  of  the  same  section.     At  common  law,  service  of 

188  Lick  V.  Madden,  36  Cal.  208;  95  Am.  Dec.  175. 
i»Id. 

140  Cal.  Code  Civ.  Pro.,  §  543. 

141  Sanford  v.  Boring,  12  Cal.  539. 

142  James  v.  Jenkins,  Hempst  189. 

148  Gilbert  v.  Rounds,  11  How.  Pr.  46;  Burgess  v.  Atkins,  5  Blackf. 
337;  6  Mnnf.  110;  Drake  on  Attach.,  S  237;  Fairbanks  v.  Bloomfield, 
5  Duer,  434;  Goll  v.  Hinton.  8  Abb.  Pr.  120. 

144  Kuhlman  v.  Orser,  5  Duer,  242. 

145  Davidson  v.  Donovan,  4  Cranch  C.  G.  578. 
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proceBS  on  a  corporation  must  be  made  on  the  president  or 
principal  oflRcer.^^ 

i  4124.  Diligpence  of  Bheriff.  It  is  the  duty  of  an  officer  after 
he  has  once  entered  upon  the  execution  of  an  attachment  to 
complete  its  execution  with  diligence.**^  Where  one  writ  of 
attachment  was  placed  in  the  sheriff's  hands  on  Simday,  and 
another  against  the  same  defendant  was  placed  in  the  hands 
of  a  deputy  at  a  quarter  past  twelve  on  Monday  morning,  the 
sheriff  not  knowing  the  fact,  and  the  first  levy  was  made  under 
the  last  writ  at  one  o^clock  Monday  morning,  the  sheriff  was 
not  guilty  of  negligence  in  executing  the  first,  no  special  cir- 
cumstances being  shown.^*®  Reasonable  diligence  in  the  exe- 
cution of  process  depends  upon  the  particular  facts;  whether, 
for  instance,  the  writ  be  for  fraud,  or  because  the  defendant  is 
about  to  leave  the  state,  or  remove  his  property,  and  the  like.^*^ 
The  mere  omission  of  a  deputy  to  inform  the  sheriff  of  having 
a  process  in  hand  is  not  such  negligence  as  to  charge  the  sheriff 
in  case  a  writ  last  in  hand  was  executed  first.^*^ 

§  4125.  On  personal  property.  A  sheriff  who  levies  a  writ  of 
attachment  upon  personal  property,  in  obedience  to  the  com- 
mands of  the  writ,  has  no  right  to  let  the  property  go  out  of 
his  hands,  except  in  the  course  of  law,  and  if  he  does,  and  the 
debt  is  lost,  he  is  responsible  to  the  plaintiff  in  the  attachment 
for  the  amount  of  the  debt.^"    The  service  upon  the  defendant, 

i4«  Angell  &  Ames  on  Corp.,  S  637;  1  Tidd's  Pr.  116;  Kennedy  v. 
Hibernla  Sav.  &  Loan  Society,  38  Cal.  161;  see  S  3905,  attte. 

147  Wbeaton  v.  NeviUe,  19  Cal.  41. 

148  Whitney  v.  Butterfield,  13  Cal.  335;  73  Am.  Dec.  584. 

149  Id. 

160  Id. 

iM  Sanford  v.  Boring,  12  Cal.  539;  see,  also,  Risls  v.  SUknltter,  57 
Iowa,  262;  Russell  v.  Major,  29  Mo.  App.  167;  Lyeth  v.  Griffls,  44 
Kan.  159;  Joseph  v.  Henderson,  95  Ala.  213.  An  officer  has  no  right 
to  take  mortgaged  personal  property  under  process  against  the  mort- 
gagor, unless  he  first  pays  or  tenders  to  the  mortgagee,  or  deposits 
for  him,  the  amount  of  the  mortgage  debt.  Berson  v.  Nunan,  (>3 
Cal.  550;  Irwin  v.  McDowell,  91  id.  119.  Attachment  upon  growing 
crop  — how  levied.  See  Raventas  v.  Green,  57  Cal.  254;  Sheehy  v. 
Graves,  58  id.  449;  Rudolph  v.  Saunders,  111  id.  697.  If  the  articles 
are  bulky  and  difficult  of  removal  it  may  be  necessary  to  remove 
them,  but  the  officer  must  do  whatever  is  necessary  to  reduce  the 
property  to  his  possession  and  subject  to  his  dominion  and  control. 
Crisman  v.  Dorsey,  12  Col.  567.  Levy  upon  goods  in  a  warehouse. 
Sinsheimer  v.  Whitely,  Ul  Cal.  378. 
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in  an  action  to  recover  money^  of  a  writ  of  attachment^  at  the 
snit  of  a  third  person  against  a  plaintiff,  can  not  be  pleaded 
by  the  defendant  in  bar  of  a  recovery.  The  only  effect  of  the 
service  of  the  attachment  is  to  suspend  the  proceedings  until 
the  determination  of  the  suit  in  which  it  is  issued.^** 

I  4126.  Preflumption  of  regolarity.  Where  a  substitute  sher- 
iff (elisor)  was  appointed,  and  the  pleadings  did  not  show  that 
there  was  no  sheriff  or  coroner,  or  that  these  officers  were  dis- 
qualifiedj  it  was  held  that  the  appointment  being  made  by  a 
judge  having  competent  jurisdiction,  the  presumption  of  the 
law  is  that  he  faithfully  performed  his  duty.*^  The  presamp- 
tions  are  in  favor  of  the  regularity  of  the  acts  of  the  officer, 
and  a  return  which  simply  states  that  the  property  was  attached 
is  sufficient  prima  facie  to  show  a  due  and  proper  execution  of 
the  writ.*" 

§  4187.  Principal  and  agv&t.  The  assent  of  an  ordinary 
agenty  who  had  general  charge  of  his  principal's  affairs  during 
her  temporary  absence,  will  not  justify  the  sheriff,  who  holds 
an  execution  against  a  third  person,  in  levying  it  upon  prop- 
erty in  the  possession  of  the  principal  in  her  absence.** 

I  4128.  Beal  estate,  how  attached.  The  California  statute 
prescribes  the  manner  in  which  real  estate  may  be  attached, 
but  contains  no  express  provision  requiring  that  all  the  acts 
necessary  to  a  valid  levy  shall  be  set  out  in  the  return;  nor 
can  such  a  rule  be  sustained.***®  Nor  is  it  necessary,  when  the 
levy  is  made  by  posting  a  copy  of  the  writ  on  the  premises, 
that  the  return  of  the  sheriff  should  show  that  the  premises 
were  at  the  time  unoccupied.**''  Formerly  the  deposit  in  the 
recorder's  office  of  a  copy  of  the  writ,  with  a  description  of 

163  Plerson  v.  McGahill,  21  Gal.  122.  Where  an  officer  has  levied 
upon  goods  under  an  attachment,  and  possession  thereof  has  been 
obtained  by  another  under  the  terms  of  a  delivery  bond  which  re- 
quires a  return  to  the  officer.  If  return  thereof  shall  be  adjudged, 
the  goods  are  in  custodia  legis,  and  can  not  be  levied  upon  by  another 
officer  pending  the  litigation  of  the  case  In  which  the  original  at^ 
tachment  was  issued.    Eidson  v.  Woolery,  10  Wash.  8t  22S^ 

108  Turner  v.  BiUagram,  2  Gal.  520. 

iM  Bitter  V.  Scannell,  11  Gal.  248. 

166  Fitch  V.  Broclcmon,  2  Gal.  575. 

iM  Ritter  V.  Scannell,  11  Gal.  238;  70  Am.  Dec.  775. 

1C7  Id.;  O'Gonnor  v.  Blake,  29  Gal.  312. 
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the  property  attached,  was  Bufficient  to  operate  as  notice  of 
the  lien  to  third  parties.^^  It  is  not  under  the  present  statute. 
Now  a  notice  that  it  is  attached  must  also  be  filed. ^^  The 
lien  of  attachment  of  real  property  is  not  perfected  until  both 
the  acts  described  by  statute,  to-wit,  delivery  to  the  occupant 
of  a  copy  of  the  writ,  or  posting  a  copy  upon  the  premises  if 
there  be  no  occupant,  and  the  filing  of  a  copy  with  the  recorder, 
together  with  a  description  of  the  property  attached,  are  per- 
formed. The  omission  of  either  act  is  fatal  to  the  creation 
of  the  lien.^^  The  lien  of  an  attaching  creditor  of  real  estate 
takes  effect  immediately  upon  the  levy  of  the  attachment  and 
the  deposit  of  a  copy  of  the  writ,  together  with  a  description 
of  the  land  attached,  with  the  county  recorder.^®^  Such  lien 
can  not  be  divested  by  the  failure  of  the  sheriff  to  make  a 
proper  return  of  the  writ- 

I  4129.  Priority  of  attachment  liena.  The  purpoee  of  an 
attachment  is  to  hold  the  property  of  the  defendant  as  security 
for  such  judgment  as  may  be  rendered.*^  And  when  the 
judgment  is  rendered  and  becomes  a  lien  upon  the  property 
attached,  the  lien  of  the  attachment  becomes  merged  in  that  of 
the  judgment,  and  the  only  effect  thereafter  of  the  attachment 
lien  upon  the  property  is  to  preserve  the  priority  thereby  ac- 
quired, and  this  priority  is  maintained  and  enforced  under  the 
judgment. ^^^  This  is  confined  to  real  property,  as  the  judgment 
does  not  constitute  a  lien  upon  personal  property;  the  prior 
attachments  become  liens  in  the  nature  of  a  legal  estate  vested 
in  the  sheriff  for  the  benefit  of  the  creditors.*'*    Where  prop- 

iM  Bitter  v.  Scannell.  11  Cal.  238;  70  Am.  Dec.  775. 

iroOal.  Code  01  v.  Pro.,  §  542,  subd.  1  and  2;  see,  also,  Main  v. 
Tappener,  43  Cal.  209. 

leowheaton  v.  Neville,  19  Cal.  41;  Schwartz  v.  CoweU,  71  Id.  306. 
Sufficient  posting  of  writ  —  conspicuous  place.  See  Davis  v.  Baker, 
88  Cal.  106;  Same  v.  Same,  72  id.  494.  Several  separate  and  distinct 
tracts  of  land  can  not  be  attached  by  posting  a  certified  copy  of 
the  writ  in  a  conspicuous  place  on  one  only  of  such  tracts.  Hall 
V.  Stevenson,  19  Oreg.  153;  20  Am.  St  Rep.  803.  Valid  levy  of 
writ  of  attachment  on  real  estate  under  Colorado  statute.  See 
Raynolds  v.  Roy,  12  Col.  108. 

lei  Ritter  v.  Scannell,  11  Cal.  238;  70  Am.  Dec.  775. 

162  Cal.  Code  Civ.  Pro.,  §  537. 

iMBagley  v.  Ward,  37  Cal.  131;  99  Am.  Dec.  256;  see  Rhodes  T. 
MoGarry.  19  Oreg.  222. 

164  Patrick  v.  Montader,  13  Cal.  444. 
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erty  was  seized  under  two  attachments,  and  the  property  was 
claimed  by  a  third  party,  whereupon  both  attaching  creditors 
indemnified  the  sheriS,  who  went  on  and  sold  it,  and  paid  thd 
proceeds  to  the  first  attaching  creditor,  the  amount  not  equal- 
ing his  judgment,  and  afterwards  the  party  claiming  the  prop- 
erty obtained  judgment  against  the  sheriff  for  the  value  of  the 
property,  it  was  held  that  recourse  must  be  had  against  the 
first  attaching  creditor  for  whose  benefit  the  property  was  sold.^® 
They  do  not  stand  in  the  position  of  joint  trespassers,  the 
seizures  of  the  second  being  subject  to  the  first.^^  The  sheriff 
was  the  separate  agent  of  both  attaching  creditors,  but  in  the 
order  stated,  and  as  he  disposed  of  the  property  for  the  benefit 
of  the  first  alone,  he  must  look  to  him  and  not  to  the  second 
attaching  creditor.^®''  It  is  the  duty  of  the  sheriff  to  apply  the 
money  in  the  order  of  the  attachments;  he  has  no  right  to  go 
back  of  the  process  and  raise  the  question  as  to  the  yalidity 
of  the  attachments.^® 

§  4130.  Conflict  of  laws.  By  the  law  of  New  York,  an  un- 
recorded mortgage  is  valid  against  third  persons;  by  the  law 
of  Illinois,  it  is  not.  A.,  B.  and  C.  were  citizens  and  residents 
of  New  York.  A.,  being  indebted  to  both  B.  and  C,  and 
owning  certain  chattels  in  Illinois,  mortgaged  them  to  B.;  but 
before  the  mortgage  could  be  recorded  or  the  goods  delivered 
in  the  latter  state,  C.  issued  an  attachment  in  Illinois,  and 
levied  on  and  subsequently  sold  the  goods.  B.  sued  C.  in  the 
New  York  courts  for  taking  and  converting  the  goods  sold  in 
that  attachment  suit;  it  was  held  that  the  attaching  creditor 
had  precedence  over  a  mortgagee,  and  that  the  judgment  in 
the  attachment  suit  was  a  bar  to  the  action  in  New  York.^** 

S  4131.  Diligence  governe  the  equities.  In  a  contest  between 
the  attaching  creditors,  all  the  equities  are  in  favor  of  the  most 
diligent,  and  an  irregularity  can  not  be  taken  advantage  of 
by  a  stranger  to  an  action  in  which  it  occurs."®  Where  there 
are  several    attachments,  the  attachment    first  served  on  the 

166  Davidson  v.  Dallas,  8  Cal.  227. 
iwid. 

iwid. 

i«8  McComb  V.  Reed,  28  Cal.  281;  87  Am.  Dec.  115. 

i»  Green  v.  Von  Bufikirk.  7  Wall.  ISa 

170  Dixey  v.  Pollock.  8  Cal.  570. 
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jraniifihee  binds  the  effects  in  his  hands,  although  the  marshal 
has  prior  attachments  in-  his  hands  at  the  time  of  such  service/" 

i  4132.  8«para1ie  creditor.     A  separate  creditor  of  one  of  sev- 
eral partners  levied  an  attachment  for  his  debt  upon  the  part- 
nership property,  and  afterwards  made  an  agreement  with  a 
trustee  to  whom   his  debtor  had  conveyed    the  property,  by 
which  the  latter  stipulated  to  pay  the  attachment  debt  from 
the  proceeds  of  a  sale  of  the  property,  after  paying  expenses 
and  prior  claims.     Neither  by  his  attachment  nor  by  the  agree- 
ment did  the  separate  creditor  acquire  any  title  to  or  lien  upon 
the  property  as  against  the  superior  equity  of  a  subsequently 
attaching  creditor  of  the  partnership."*    The  filing  of  a  bill 
by  one  partner  against  his  copartners  for  a  dissolution  and 
account,  and  praying  for  an  injunction  and  receiver,  and  an 
appointment  of  a  receiver  by  the  court,  does  not  prevent  a 
creditor  from  proceeding  by  attachment,  and  gaining  a  priority 
over  other  creditors,  until  a  final  decree  of  dissolution  and  order 
of  distribution.*^* 

S  4133.  Firm  creditor's  lien.  Where  one  partner  buys  out 
his  copartners,  agreeing  to  pay  the  debts  of  the  firm,  the  part- 
nership property  remains  bound  for  firm  debts  just  as  before 
the  sale.  The  lien  of  firm  creditors  attaching  must  be  pre- 
ferred to  the  lien  of  an  individual  creditor  of  the  remaining 
partner  attaching  first.*''*  A  lien  by  attachment  enables  a  cred- 
itor to  file  a  creditor's  bill  without  waiting  for  judgment  and 
execution.*™  Where  G.  &  Co.,  concealing  their  insolvency, 
obtained  an  extension  from  their  creditor,  B.,  and  before  the 
maturity  of  the  notes,  B.,  apprehending  that  G.  &  Co.  would 
fail  before  their  paper  became  due,  and  that  the  other  creditors 
of  G.  &  Co.  would  exhaust  their  assets  by  attachment,  obtained, 
by  an  arrangement  with  G.  &  Co.,  an  antedated  note  for  the 
amount  due  him  at  the  date  thereof  by  G.  &  Ca,  on  which  suit 
was  commenced  by  attachment,  and  a  levy  made  upon  the 
property  of  G.  &  Ca,  it  was  held  that  B.'s  attachment  and 

171  McCobb  V.  Tyler,  2  Cranch  O.  C.  199;  Johnson  v.  Griffith,  Id. 
199;  but  compare  Violette  v.  Tyler,  id.  200;  Grlgsby  v.  Love,  Id.  413. 

172  Burpee  v.  Bunn,  22  Cal.  194. 
178  Adams  v.  Woods,  9  Cal.  24. 

174  Oonroy  v.  Woods,  18  Cal.  626;  73  Am.  Dec.  605. 

175  Id. 
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claim  was  valid  against  the  subsequent  attaching  creditors,  the 
case  not  being  one  either  of  actual  or  constructive  fraud.*^ 

§  4184.  Fraudulent  attachment.  Where  a  first  attachment 
against  an  insolvent  is  set  aside  as  fraudulent,  in  a  suit  brought 
by  a  subsequent  attaching  creditor,  to  which  various  other 
attaching  creditors,  prior  and  subsequent,  are  parties,  the  plain- 
tiff in  the  suit  can  not  claim  priority  over  the  attachments 
preceding  his  on  the  ground  that  by  his  superior  diligence  the 
fraud  has  been  discovered.^"  A  junior  attaching  creditor  can 
not  take  advantage  of  irregularities  in  the  afiUdavit  or  bond 
given  by  a  prior  attaching  creditor  of  a  common  debtor.*™ 

I  4135.  Irregular  proceM.     Where  an  attachment  was  issued 
on  a  complaint,  which  was  a  printed  form,  with  the   blanks 
filled  up  by  the  clerk,  at  the  request  of  the  plaintiff,  but  no 
name  signed  to  it  till  next  day,  and  after  other  attachments 
on  the  same  property,  when  it  was  signed  by  the  clerk,  with 
the  name  of  plaintiff's  attorney,  it  was  held  that  the  action 
of  the  clerk,  though  not  correct,  was  only  an  irregularity,  and 
the  complaint  was  not  void.*''**    The  issue  of  an  attachment, 
and  the  levy  of  the  same  on  goods,  if  there  is  a  legal  cause  of 
action  existing,  is  not  such  a  duress  of  goods  s&  to  give  a  cause 
of  action  for  damages  in  favor  of  the  one  whose  goods  are 
seized.*®^    An  attachment,  regular  upon  its  face,  is  not  void 
because  the  complaint  does  not  set  up  a  cause  of  action  which 
warrants  the  issuance  of  an  attachment.^^^ 

S  4136.  Betum  —  attachment  personal  propert/. 

Form  No.  ppp. 

SHERirF's  Office, 
Of  the  City  and  County  of  San  Francisco. 
By  virtue  of  the  annexed  writ  I  duly  attached  all  moneys, 
goods,  credits,  effects,  debts  due  or  owing,  and  all  other  per- 
sonal property  [or  all  stocks  or  shares,  or  interest  in  stocks  or 

i7«  Brewster  v.  Bours,  8  Cal.  601. 
m  Patrick  v.  Montader,  13  Gal.  424;  73  Am.  Deo.  589. 
ITS  Fridenberg  v.  Plerson,  18  Cal.  152;  79  Am.  Dec.  162. 
iro  Dixey  v.  Pollock,  8  -Cal.  579. 

180  Kohler  v.  Wells.  26  Cal.  006. 

181  McGomb  V.  Reed,  28  Gal.  281;  87  Am.  Dec.  115.  It  is  not 
essential  that  the  complaint  set  out  all  the  facts  or  various  proceed- 
infrs  which  authorize  the  issuing  of  the  attachment  Bnnnemaik 
V.  Wagner,  16  Oreg.  433. 
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ehares,  of  the company],  belonging  to  the  de- 
fendants therein  named  [or  to  either  of  them],  in  the  possession 
or  under  the  control  of  the  parties  hereinafter  named,  by  serv- 
ing upon  each  of  them  respectively,  personally,  in  the 

county  of .,  at  the  times  set  opposite  their  re- 
spective names,  a  copy  of  said  writ,  with  a  notice  in  writing 
that  such  property  was  attached  in  pursuance  of  said  writ,  and 
not  to  pay  over  or  transfer  the  said  property  to  any  one  but 
myself.  Statement  demanded.  [Annex  names  of  parties  served, 
time  of  service,  and  answers  of  parties  served.] 

•    S.  T.,  Sheriff. 
By  D.  S.,  Deputy  Sheriff. 
[Date.] 

I  4187.  Amendment  of  Tetnm.  This  return  can  not  be 
amended  where  a  third  party  has  acquired  an  interest  adverse 
to  the  attachment.^^  But  a  mistake  in  the  date  of  a  sheriff's 
return  may  be  amended  at  any  time.*^ 

S  4138.  Betum  concluslTe.  The  sheriff's  return  is  conclusive 
against  the  plaintiff,  and  his  action  must  be  for  a  false  return.^®* 
Where  a  writ  of  attachment  was  issued  on  the  26th  of  August, 
and  a  copy  delivered  to  the  occupant  of  the  premises,  or 
posted  upon  them,  on  the  29th  of  that  month,  and  on  the 
same  day  the  writ  was  returned,  with  a  certificate  of  the  sher- 
iff's proceedings,  and  filed  in  the  clerk's  oflSce,  but  no  copy 
of  the  writ,  with  a  description  of  the  property,  was  filed  with 
the  recorder  until  the  9th  of  September  following,  it  was  held 
that  after  the  return  of  the  writ  to  the  clerk's  oflBce,  on  the 

i82NewhaU  v.  Provost,  6  Cal.  85;  Webster  v.  Haworth,  8  id.  21; 
68  Am.  Dec.  287.  When  It  appears  that  the  notice  of  attachment 
upon  realty,  filed  with  the  clerk  and  recorder,  is  correct,  it  is  not 
error,  on  application  supported  by  affidavits  and  notice  to  opi)Ofiing 
counsel,  to  allow  the  sheriff  to  amend  his  return  by  correcting  a 
misdescription  of  the  realty  attached.  McClure  v.  Smith,  14  Col. 
297.  Insufficient  return  by  sheriff.  See  Hall  v.  Stev^ison,  19  Col. 
153;  Hodgman  v.  Barker,  14  N.  T.  Supp.  574;  Moore  v.  Coats,  43 
iJllss.  225.  Sufficient  return  to  support  levy.  See  Davis  v.  Baker, 
72  Cal.  494.  The  regularity  of  a  levy  is  sufficiently  shown,  as 
against  a  collateral  attack,  by  the  return  of  the  attaching  officer 
reciting  that  he  had  duly  levied  the  attachment  upon  all  the  right, 
title,  and  interest  of  the  defendant  in  and  to  certain  described  real 
estate.    Anderfson  v.  HofT.  72  Cnl.  65. 

188  Hitter  v.  RrnnnpH.  ii  Ooi   o-^fi;  70  Am.  Dec.  775. 

184  Egery  v.  Buchanan,  5  Cal.  53. 
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29th  of  August,  the  sheriff  had  no  authority  to  take  any  pro- 
ceedings for  the  completion  of  the  attachment,  previoualj 
omitted;  that  the  writ  was  authority  to  him  only  for  acts 
performed  while  it  remained  in  his  possession;  and  henoe^  that 
another  creditor  of  the  debtor  purchasing  the  property  from 
the  latter,  on  the  6th  of  September,  took  it  free  from  any  lien 
of  the  attachment.*** 

I  4139.  Betum,  when  to  be  made.  The  sheriff  must  return 
the  writ  of  attachment  with  the  summons^  if  issued  at  the 
same  time;  otherwise,  within  twenty  days  after  its  receipt,  with 
a  certificate  of  his  proceedings  indorsed  thereon  or  attached 
thereto;  and  whenever  an  order  has  been  made  discharging  or 
releasing  an  attachment  upon  real  property,  a  certified  copy  of 
such  order  may  be  filed  in  the  offices  of  the  county  recorders 
in  which  the  notices  of  attachment  have  been  filed,  and  be 
indexed  in  like  manner.*®* 

S  4140.  Second  attachment.  Where  an  officer,  by  yirtue  of 
a  second  attachment,  levies  on  property  already  in  his  poaaea- 
aion  by  virtue  of  a  former  attachment,  it  is  only  neceasary 
for  him  to  return  that  he  has  attached  the  interest  of  the 
defendant  in  the  property  then  in  his  possession.*^ 

S  4141.  Sale  of  perishable  property.     If  any  of  the  property 

attached  be  perishable,  the  sheriff  must  sell  the  same  in  the 
manner  in  which  such  property  is  sold  on  execution.*^  No 
order  of  sale  is  required  to  authorize  a  sale  by  the  officer.^* 

S  4142.  Kotice  of  motion  to  discharge  attachment. 

..  Form  No.  looo. 
[TllLE.] 

To ,  attorney  for  defendant: 

Please  take  notice  that  on  an  affidavit,  of  which  the  within 
is  a  copy  [or  of  which  a  copy  is  annexed] ,  and  on  all  the  papere 
filed  and  served  in  this  action,  the  undersigned  will  move  the 
court,  at ,  on  the day  of , 

18B  Wheaton  v.  Neville.  19  Cal.  41. 

iMOal.  Code  Civ.  Pro.,  S  559.  Writs  of  attachment  are  not 
technically  speaking,  returnable  to  any  term  of  court  Brady  ▼. 
Farwell,  8  Col.  97. 

187  O'Conner  v.  Blake,  29  Cal.  312. 

188  Cal.  Code  Civ.  Pro.,  S  547. 

189  Low  V.  Henry,  9  Cal.  551. 
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18..^  at •«.  o'clock  in  the  noon^  or  as  Boon 

thereafter  as  counsel  can  be  heard,  to  discharge  the  attachment 
in  this  action  [if  for  irregularity,  add,  upon  the  grounds, 
among  others  —  specifying  the  irregularity],  and  for  such  other 
or  further  order  as  may  be  just 

[Date.]  [Sionatubb.] 

i  4143.  Against  ateamem,  boats,  and  TOMela.  In  action 
against  steamers,  vessels,  and  boats,  after  appearance  in  the 
action  of  the  owner,  the  attachment  may  on  motion  be  dis- 
charged in  the  same  manner  and  on  like  terms  and  conditions 
as  attachments  in  other  cases. ^^  And  the  court  whose  mesne 
or  final  process  has  made  the  first  actual  seizure  will  have 
exclusive  power  over  its  distribution,  and  its  judgments  will 
be  regarded  as  complete  adjudications  of  the  subjedrmatter  of 
litigation.*** 

S  4144.  Hotioe.  A  notice  of  motion  to  discharge  a  writ  of 
attachment,  ^'because  the  said  writ  was  improperly  issued,"  is 
insufficient.  The  notice  should  specify  the  grounds  of  the 
motion,  and  wherein  it  will  be  urged  that  the  writ  was  im- 
properly issued.**^ 

f  4140.  Whan  motion  may  be  made.  The  defendant  may 
also,  any  time,  either  before  or  after  the  release  of  the  attached 
property,  or  before  any  attachment  shall  have  been  actually 
levied,  apply  on  motion,  upon  reasonable  notice  to  the  plaintiff, 
to  the  court  in  which  the  action  is  brought,  or  to  the  judge 
thereof,  or  to  a  county  judge,  that  the  writ  of  attachment  be 
discharged,  on  the  ground  that  the  same  was  improperly  or 

iM  Oal.  Code  Civ.  Pro.,  S  825;  relative  to  the  claim  for  wages,  see 
Cal.  Code  CMv.  Pro.,  f  823. 

iM  AverlU  v.  Steamer  Hartford,  2  Gal.  806. 

iw  Freeborn  v.  Glazer,  10  Oal.  337;  Oupit  v.  Park  City  Bank,  10 
Utab,  294.  Grounds  for  dissolution  of  attachment.  See  Wyman  v. 
Wilmarth,  1  S.  Dak.  35;  Kuehn  v.  Paroni,  20  Nev.  208.  If  the  pre- 
scribed procedure  for  the  release  of  attached  property  be  not  in- 
voked, the  levy  remains  in  force.  CoUins  v.  Burns,  16  Col.  7.  For 
instances  where  an  attachment  ought  not  to  issue,  see  Oriswold  v. 
Sharpe,  2  Cal.  24;  Dulton  v.  Shelton,  8  id.  206;  Low  v.  Henry,  9  id. 
639;  Gregory  v.  Hlggins,  10  id.  339;  Patrick  v.  Montader,  13  id.  434; 
Davis  V.  Eppinger,  18  id.  378;  79  Am.  Dec.  184;  Hill  v.  Grigsby, 
32  Cal.  55:  Hathaway  v.  Davis,  83  id.  168;  Piarter  v.  Brooks,  86  id. 
199;  Oal.  Code  Civ.  Pro.,  §  666. 

Vol.  n  — 127 
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irregularly  issued.**®  This  section  of  the  Praciice  Act,  which 
provides  that  the  defendant  may,  at  any  time  before  afiswering, 
''  apply,  on  motion,  upon  reasonable  notice  to  the  plaintiff,  to 
the  court  in  which  the  action  is  brought,  or  to  the  judge 
thereof,  or  to  a  county  judge,  that  the  attachment  be  dis- 
charged, on  the  ground  that  the  writ  was  improperly  issued,^ 
does  not  obviate  the  necessity  of  specifying  the  particular  points 
of  irregularity  upon  which  the  motion  will  be  made.*^ 

S  4146.  Kay  be  opposed  by  affidavits.  If  the  motion  be 
made  upon  affidavits,  on  the  part  of  the  defendant,  but  not 
otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits  or 
other  evidence,  in  addition  to  those  on  which  the  attachment 
was  made.*"^ 

§  4147.  The  same  —  where  the  motion  is  simply  on  givisf 
security. 

Farm  No,  looi, 

[Title.] 

To ,  attorney  for  defendant: 

Please  take  notice  that  the  undersigned  will  move  thia  court, 

at ,  on  the day  of ,  18.  •, 

at o'clock  in  the noon,  or  as  soon  th^eafter 

as  counsel  can  be  heard,  to  discharge  the  attachment  in  this 
action,  on  giving  due  security.^** 

[Date.]  [Sionatubb.] 

iM  Cal.  Code  Civ.  Pro.,  §  556. 

iM  Freeborn  v.  Glazer,  10  Cal.  337.  A  motion  to  discharge  an 
attachment  is  too  late  If  made  after  the  expiration  of  the  time  to 
answer,  and  calling  it  a  "substituted  motion"  will  not  help  it 
Magee  v.  Fogerty,  6  Mont  237.  The  motion  must  be  made  witbia 
the  time  in  which  the  defendant  shall  appear  and  answer  the  snm- 
mons.  Wallace  v.  Lewis,  9  Mont.  399.  In  Wyoming,  the  defendant 
may,  at  any  time  before  judgment,  move  to  discharge  the  attach- 
ment. First  Nat  Bank  v.  Swan,  3  Wyo.  356;  see,  also.  Guest  v. 
Ramsey,  50  Kan.  709;  Reed  v.  Maben,  21  Neb.  696;  First  Nat  Bank 
V.  Randall,  38  Minn,  382;  Black  v.  Seanlon,  48  6a.  12. 

196  Cal.  Code  Civ.  Pro.,  %  557;  Wlndt  v.  Banniza,  2  Wash.  St  147. 

196  The  above  notice  is  under  Cal.  Code  Civ.  Pro.,  %  564.  The  de- 
fendant must  have  appeared  in  the  action.  The  notice  Is  governed, 
as  to  time,  by  section  1005.  The  application  may  be  to  the  court, 
or  to  the  judge  thereof,  cm*  to  a  county  Judge.  Cal.  Code  Civ.  Pro.. 
S  554.  It  may  be  for  an  entire  or  partial  discharge  of  the  attacU- 
mont,  and  the  order  can  be  made  only  on  giving  the  bond  requireft 
by  the  following  section.    Id. 
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S  4148.  TTndertakiiig  on  release  of  attachmeiat. 

Form  No.  1002, 

[Title.] 

Whereas,  the  above-named  plaintiff  commenced  an  action  in 

the  Superior  Court  of  the  state  of ,  in  and  for 

the county  of ,  against  the  above- 
named  defendant,  claiming  that  there  was  due  to  said  plaintiff 

from  said  defendant  the  sum  of dollars,  besides 

interest,  and  thereupon  an  attachment  issued  against  the  prop- 
erty of  the  said  defendant,  as  security  for  the  satisfaction  of 
any  judgment  that  might  be  recovered  therein,  and  certain 
property  and  effects  of  the  said  defendant  have  been  attached 

and  seized  by  the  sheriff  of  the county  of , 

under  and  by  virtue  of  the  said  writ. 

And  whereas,  the  said  defendant  has  appeared  in  the  said 
action,  and  has  applied  to  the  said  court,  upon  reasonable  notice 
to  the  said  plaintiff,  for  an  order  to  discharge  the  same  upon 
the  execution  of  an  undertaking  on  behalf  of  the  said  defend- 
ant by  at  least  two  sureties,  residents  and  freeholders  or  house- 
holders in  the  said county  of ,  in 

accordance  with  the  provisions  of  sections  554  and  555  of  the 
Code  of  Civil  Procedure,  and  the  said  court  having  fixed  the 
sum  for  which  the  undertaking  shall  be  executed  at  the  stun 
of dollars. 

Now,  therefore,  we,  the  undersigned,  i^sidents  and  house- 
holders [or  freeholders]  in  the  said   county  of 

,  in  consideration  of  the  premises,  and  in  con- 
sideration of  the  release  from  attachment  of  the  property 
attached,  as  above  mentioned,  and  the  discharge  of  said  attach- 
ment, do  hereby  jointly  and  severally  undertake,  in  the  said 

sum  of dollars,  and  promise  that  in  case  the  said 

plaintiff  recover  judgment  in  the  said  action,  the  said  defendant 
will,  on  demand,  redeliver  such  attached  property  so  released 
to  the  proper  officer,  to  be  applied  to  the  payment  of  the  judg- 
ment, and  that  in  default  thereof  the  said  defendant  and  sure- 
ties will  on  demand  pay  to  the  said  plaintiff  the  full  value  of 

the  property  released,  not  exceeding  the  said  sum  of 

dollars. 

[Date.]  [Signatures  and  Seals.] 

[Justification.] 
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I  4149.  Bond  of  indemnity,  given  to  eherilt  by  plalntifl. 

Form  No.  1003, 

Ejiow  all  men  by  these  presents,  that  we,  A.  B^.  as  principal, 
and  G.  D.  and  E.  F.,  as  sureties,  are  held  and  firmly  boond 

unto  G.  H.,  sheriff  of  the county  of , 

state  of ,  in  the  sum  of doUan,  to 

be  paid  to  the  said  sheriff^  or  his  certain  attorney,  executosBy 
administrators,  or  assigns,  for  which  payment  well  and  truly  to 
be  made  we  bind  ourselves,  our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the day  of , 

18.. 

Wheread>  under  and  by  virtue  of  a  writ  of  attachment,  issued 

*  out  of  the  Superior  Court  of  the  state  of ,  in  and 

for  the county  of   ,  in  an  action 

wherein  the  said  J.  K.  was  plaintiff  and  A.  B.  was  defendant, 
against  said  defendant,  directed  and  delivered  to  said  G.  H., 

sheriff  of  the county  of ,  tJie  said 

sheriff  was  commanded  to  attach  and  safely  keep  all  the  prop- 
erty of  said  defendant  within  hia  coimty  not  exempt  from 
execution,  or  so  much  thereof  as  may  be  sufficient  to  satisfy 

the  plaintiff's  demand;  amounting  to dollars,  as 

therein  stated,  and  the  said  sheriff  did  thereupon  attach  the 
following-described  goods  and  chattels   [describe  chattels]. 

And  whereas,  upon  the  taking  of  said  goods  and  chattels 
by  virtue  of  the  said  writ,  L.  M.  claimed  the  said  goods  and 
chattels  as  his  property,  and  thereupon  a  jury  was  summoned 
by  the  said  sheriff  to  try  such  claim,  which  said  jury  have  by 
their  finding  decided  in  favor  of  said  claimant.  And  whereas 
the  said  plaintiff,  notwithstanding  such  finding,  requires  of  said 
sheriff  that  he  shall  retain  said  property  under  such  attach- 
ment and  in  his  custody. 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that 
if  the  said  A.  B.,  P.  Q.  and  B.  S.,  their  heirs,  executors  and 
administrators,  shall  well  and  truly  indemnify  and  save  harm- 
less the  said  sheriff,  his  heirs,  executors,  and  administrators,  of 
and  from  all  damages,  expenses,  costs,  and  charges,  and  against 
all  loss  and  liability  which  he,  the  said  sheriff,  his  heirs,  execu- 
tors, or  administrators,  shall  sustain  or  in  anywise  be  put  to, 
for  or  by  reason  of  the  attachment,  seizing,  levying,  taking,  or 
retention  by  the  said  sheriff,  in  his  custody,  under  said  attach- 
ment, of  the  said  property  claimed  as  aforesaid,  then  the  above 
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obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

[Attest,  Date,  etc.]  [Signatures  and  Seals.] 

[Justification,  if  required  by  sheriff.] 

I  4150.  Character  of  instruxnent.  An  indemnity  bond  to  the 
sheriff  to  retain  property  seized  under  attachment  is  an  instru- 
ment necessary  to  carry  the  power  to  sue  into  effect.^*^  If 
several  creditors  levy,  and  those  prior  fail  to  indemnify  the 
sheriff,  he  should  relinquish  the  levy  of  such,  and  proceed  only 
for  the  benefit  of  those  who  indemnify  and  incur  the  reepon- 
sibility.*** 

I  4151.  Liability  of  sureties.  Where  the  sheriff,  under  a  writ 
of  attachment  in  the  suit  of  plaintiff  against  partners,  is  about 
to  levy  upon  the  property  of  the  firm,  and  a  bond  is  executed 
by  L.  and  J.,  as  sureties,  conditioned  to  keep  harmless  and 
indemnify  the  sheriff  against  all  damages,  costs,  charges,  trouble, 
and  expense  he  may  be  put  to  by  reason  of  the  nonseizure  of 
the  property,  and  also  "to  pay  whatever  judgment  may  be 
rendered  against  said  defendants,^'  and  judgment  was  obtained 
against  one  only  of  the  defendants,  plaintiff  failing  on  the  trial 
to  prove  the  other  to  be  a  partner,  it  was  held  that  sureties 
are  liable  on  the  bond  for  the  amount  of  the  judgment;  that 
the  bond,  though  not  strictly  an  undertaking  under  the  statute, 
conforms  substantially  to  its  requirements,  and  must  be  read 
by  the  light  of  the  statute,  and  interpreted  according  to  the 
intention  of  the  parties.**?  Such  bond  will  be  presumed  to 
have  been  executed  with  reference  to  the  provisions  of  the 
statute;  and  as  the  security  required  by  the  statute  is  security 
for  the  satisfaction  of  any  judgment  that  may  be  obtained, 
the  bond  will  be  held  to  be  such  a  security.  This  is  the  sense 
of  the  instrument,  and  the  fact  that  judgment  was  obtained 
against  one  only  of  the  defendants  satisfies  the  condition  to 
"pay  whatever  judgment  may  be  rendered  against  said  de- 
fendants.'*«» 

107  Davidson  v.  DaUas,  8  Cal.  227. 
iM  Id. 

iMHeynemann  v.  Sder,  17  Oal.  488i 
900  Id. 
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S  4152.  Undertaking  on  release  of  attachment  to  be  glw 
to  eheriff . 

Farm  No.  1004. 

[Title.] 

Whereas,  the  above-named  plaintiff  hag  commenced  aa  action 
in  the  aforesaid  court  against  the  above-named  defendant  for 
the  recovery  of dollars. 

And  whereas,  an  attachment  has  been  issued,  directed  to  the 

sheriff  of  the county  of ,  and  placed 

in  his  hands  for  execution,  whereby  he  is  commanded  to  attach 
and  safely  keep  all  the  property  of  the  said  defendant  within 
his  county  not  exiempt  from  execution,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  plaintiff's  demand  therein  stated, 

in  conformity  with  the  complaint,  at   dollars, 

unless  the  defendant  give  him  security  by  the  undertaking  of 
at  least  two  sufficient  sureties,  in  an  amount  sufficient  to  satisfy 
said  demand,  besides  costs,  in  which  case  to  take  such  under- 
taking. 

And  whereas,  the  said  defendant  is  desirous  of  giving  the 
undertaking  mentioned  in  the  said  writ. 

Now,  therefore,  we,  the  imdersigned,  residents  of  the 

county  of ,  in  consideration  of  the  premisea,  and 

to  prevent  the  levy  of  said  attachment,  do  hereby  jointly  and 

severally  undertake,  in  the  sum  of dollars,  and 

promise  to  the  effect  that  if  the  said  plaintiff  shall  recover 
judgment  in  said  action,  we  will  pay  to  the  said  plaintiff,  upon 
demand,  the  amount  of  said  judgment,  together  with  the  costs, 
not  exceeding  in  all  the  said  sum  of dollars. 

[Date.]  [Signatubes  and  Seals.] 

[Justification.] 

S  4158.  Bond  to  be  given.  Whenever  the  defendant  has  ap- 
peared in  the  action,  he  may,  upon  reasonable  notice,  apply 
for  an  order  to  discharge  the  attachment  in  whole  or  in  part, 
which  order  may  be  granted  upon  an  execution  of  under- 
taking.^* A  common-law  bond  in  form,  upon  the  prescribed 
statutory  conditions,  given  to  a  sheriff  to  procure  a  discharge 
of  goods  attached,  is  a  sufficient  compliance  with  the  provisions 
of  the  statute.**^  Whether  each  obligor  is  liable  to  the  sheriff 
for  the  whole  amount  of  any  judgment  against  him,  leaving  the 

aw  Oal.  CJode  Oiv.  Pro..  $  554. 

ao2  Curiae  v.  Packard,  29  Cal.  194. 
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question  of  contribution  to  be  settled  between  them  quaere?^ 
An  undertaJdng  given  to  a  sheriff  to  procure  a  release  of  goods 
attached  is  for  the  benefit  of  the  plaintiff  who  may  sue  on  it, 
and  if  the  sheriff  takes  a  sufficient  statutory  undertaking,  he 
has  no  furiiher  responsibility.^  The  underi;a]dng  only  operated 
to  release  the  properi;y  from  the  custody  of  the  sheriff  pending 
the  suit,  and  not  as  an  actual  substitution  of  security.** 

$  415da.  The  Bame  —  continued.  A  bond  or  undertaking,  as 
either  may  be  prescribed  by  statute,  to  be  given  to  secure  the 
release  of  properi^y  attached,  are  designed  to  serve  the  same 
purpose  and  to  stand  upon  the  same  consideration,  and  when 
an  action  is  brought  upon  either,  are  governed  by  like  prin- 
ciples.^*^  An  undertaking  to  procure  the  release  of  an  attach- 
ment becomes  binding  upon  its  makers  as  a  common-law  obligar 
tion  when  the  order  of  court  discharging  the  attachment  is 
obtained,  and  can  not  be  repudiated  in  an  action  upon  it  by 
those  who  asked  for  and  received  its  benefits,  even  if  its  con- 
ditions are  more  onerous  than  those  of  the  statutory  imder- 
taking.*'^  The  giving  of  an  undertaking  to  procure  the  dis- 
charge of  an  attachment  does  not  merely  release  the  levy  but 
destroys  the  writ  itself.*®  And  thereafter,  a  motion  to  dissolve 
the  attachment  as  being  irregularly  or  improvidently  issued  will 
not  be  entertained.**  An  indemnity  bond  given  to  indemnify 
the  sheriff  on  account  of  the  execution  of  a  writ  of  attachment 
indemnifies  him  against  liability  for  the  seizure,  and  he  becomes 
liable  therefor  when  a  judgment  is  rendered  against  him.  And 
he  makes  a  prima  facie  case  under  the  statute  against  the  sure- 
ties upon  the  bond,  by  the  production  of  the  indemnity  bond, 
the  judgment  against  him,  and  proof  of  notice  to  the  sureties 

208  White  V.  Fratt,  13  Cal.  521. 

204  Curiae  v.  Packard,  29  Cal.  194. 

206  Low  V.  Adams,  6  Cal.  277;  Curiae  v.  Packard,  29  Id.  194. 

206  Bunneman  v.  Wagner,  16  Greg.  433;  8  Am.  St  Rep.  306. 

207  Gardner  y.  Donnelly,  86  Cal.  367;  and  see  Llghtte  y.  Bemlng, 
15  Ney.  389. 

208  Fox  y.  MeKenzle,  1  N.  Dak.  298;  and  see  MeCombs  y.  Allen, 
82  N.  Y.  114;  Bunneman  y.  Wagner,  16  Greg.  433;  8  Am.  St.  Rep. 
306;  HIU  y.  Harding,  93  111.  77;  Myers  y.  Smith,  29  Ghlo  St.  123; 
compare  Kohn  y.  Hlnshaw,  17  Greg.  308;  Drake  y.  Sworts,  24  id. 
198. 

200  Fox  y.  MeKenzle,  1  N.  Dak.  298. 
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to  appear  and  defend  the  action  in  which  the  judgnuMit  wis 
recovered.^^ 

f  4164.  Penalty  — meaanre  of  liability.  In  a  bond  given  to 
release  property  seized  on  an  attachment^  the  obligors  under- 
took to  pay^  on  demand,  to  plaintiffs  in  the  action,  the  amount 
of  the  judgment  and  costs,  not  to  exceed  three  thousand  dollars, 
which  plaintiff  might  recover.  In  the  bond  the  acticm  is  re- 
cited as  for  one  thousand  six  hundred  dollars.  Upon  deliverj 
of  the  bond,  the  property  was  returned  to  the  debtor.  Plain- 
tiffs in  the  action  had  judgment  for  an  amount  exceeding  the 
bond;  it  was  held  that  recovery  may  be  had  on  the  bond  to 
the  extent  of  the  penalty.^^  Such  a  bond  is  not  a  statutoiy 
undertaking,  but  is  valid  as  a  common-law  obligation,  and  i5 
a  sufficient  compliance  with  the  statute.  The  mistake  in  the 
recital,  as  to  the  amount  for  which  attachment  is  issued,  may 
be  explained  and  corrected  by  parol.^^  Execution  against  the 
judgment  debtor,  in  such  case,  is  not  a  condition  precedent 
to  suit  on  the  bond.^^  A  bond  given  voluntarily  to  the  sheriff, 
on  delivery  of  the  property,  is  valid  at  common  law.^* 

I  4155.  Bight  of  aorotiea.  If  the  defendant  obtains  an  order 
for  the  release  of  the  property  attached,  by  delivering  to  the 
court  an  undertaking  executed  by  sureties,  conditioned  to  pay 
the  plaintiff  any  judgment  he  may  recover,  and  the  property 
is  thereupon  released,  whenever  the  liability  of  the  sureties  i» 
fixed  by  the  rendition  of  the  judgment  in  favor  of  the  plaintiff, 
the  sureties  have  a  right  to  tender  to  the  plaintiff  the  full 
amount  of  the  judgment,  and  if  he  refuses  to  receive  the  same, 
the  sureties  are  discharged  from  their  obligation  on  the  under- 
taking.»i» 

I  4156.  Suit  on  bond.  Where  defendant  in  attachment  ap- 
plies to  the  court  under  sections  554  and  565,  Califomia  Code 
of  Civil  Pi'ocedure,  for  a  discharge  from  the  attachment,  and 
an  undertaking  is  executed  by  D.  and  B.>  reciting  the  fact  of 

ao  Moore  v.  McSleeper,  102  Cal.  277;  and  see  Pieper  v.  Peers,  9S 
id.  42 

ai  Palmer  v.  Vance,  13  Oal.  668. 

Mid. 

at  Id. 

a4id.;  see  Gardner  v.  Donnelly,  86  Oal.  367;  alM>»  precedfac 
section. 

as  Hayes  v.  Joseph!,  26  Oal.  540;  Ouriac  v.  Packard,  29  id  IH 
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the  attachment,  and  that  "  in  consideration  of  the  premises,  and 
in  consideration  of  the  release  from  attachment  of  the  property 
attached  as  above  mentioned/'  they  undertake  to  pay  whatever 
judgment  plaintiff  may  recover,  etc.,  and  the  court  makes  aa 
order  discharging  the  writ  and  releasing  the  property,  it  waa 
held,  in  a  suit  against  the  sureties  on  the  undertaking,  that  the 
complaint  need  not  aver  that  the  property  was  actually  released 
and  delivered  to  the  defendant;  that  as  the  consideration  for 
the  undertaking  was  the  release  of  the  property,  and  as  the 
complaint  avers  such  release,  in  consequence  and  in  considera- 
tion of  the  undertaking,  by  order  of  the  court,  which  is  set 
out,  the  actual  release  and  redelivery  of  the  property  to  de- 
fendant is  inmiaterial,  the  plaintiff  having  no  claim  on  it  after 
the  undertaking  was  given  and  the  order  of  release  made.** 
An  undertaking  on  attachment  is  an  original,  independent  can- 
tract  on  the  part  of  the  sureties,  and  must  be  construed  in 
connection  with  the  statute  which  authorizes  it.^^  If ,  in  an 
undertaking  on  attachment,  a  word  is  omitted  by  mistake,  and, 
by  looking  at  the  whole  undertaking  and  the  statute,  it  is 
apparent  what  word  was  intended  to  have  been  inserted,  the 
omitted  word  may  be  supplied,  and  the  contract  read  as  if  it 
had  been  expressed,  without  first  reforming  it  by  supplying  the 
omitted  word.^** 

§  4157.  Order  vacating  writ  of  attachment. 

Form  No.  J005, 

[Title.] 

On  the  annexed  notice  of  motion  [and  the  affidavits  of  L.  M. 
and  N.  0.],  and  on  motion  of  O.  H.  for  defendant: 

It  is  ordered  that  the  attachment  issued  [or  granted]  against 

the  property  of  the  above-named  C.  D.,  on  the day  of 

,  18. .,  be  discharged;  and  that  any  and  all  pro- 
ceeds of  sales  and  moneys  by  said  sheriff  collected,  and  all  the 

216  McMUlan  v.  Dana,  18  GaL  339;  but  see  Williamson  v.  Blattan, 
9  Id.  500.  In  an  action  against  the  sureties  on  an  attachment  bond, 
the  complaint  does  not  state  facts  sufficient  when  it  alleges  the 
execution  of  the  bond  by  the  principals  without  alleging  that  the 
sureties  Joined  in  its  execution,  although  it  may  set  out  a  copy 
thereof  in  the  complaint,  to  which  the  names  of  the  sureties  are 
appended.  Seattle  Crockery  Co.  v.  Haley,  6  Wash.  St.  302;  36  Am. 
St.  Rep.  150. 

»7Frankel  v.  Stem,  44  Cal.  lOa 

as  Id. 
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property  attached  remaining  in  his  hands,  be  delivered  and 
paid  by  him  to  the  defendant  or  his  agent,  and  released  from 
the  attachm^it. 

[Date.]  [Sionatukb.] 

I  4158.  When  writ  0hall  be  discharged.  If^  npon  auch  appli- 
cation, it  satisfactorily  appears  that  the  writ  of  attachment  was 
improperly  or  irregularly  issued,  it  must  be  discharged.***  An 
order  improperly  dissolving  an  attachment  will  be  reversed.** 
If  the  complaint  states  no  cause  of  action,  and  does  not  admit 
of  amendment,  the  attachment  should  be  dissolved.  If  the 
complaint  can  be  made  good  by  amendment,  the  plaintiff 
should  be  allowed  to  amend,  pending  the  motion  to  disaolve 
the  attachraent.^^  If  the  defendant  dies  after  the  levy  of  an 
attachment,  his  death  destroys  the  lien  of  the  attachment,  and 
the  attached  property  passes  into  the  hands  of  the  adminia- 
trator.2^  An  attachment  is  dissolved  by  the  death  of  the 
debtor,  and  the  appearance  of  the  administrator.*®  An  at^ 
tachment  will  be  dissolved  if  the  debt  for  which  it  was  procured 
was  secured  by  a  mortgage.*^ 

S  4159.  When  writ  will  not  be  discharged.  In  New  York 
an  attachment  issued  as  a  provisional  remedy  under  the  Code 
of  Procedure  can  not  be  dissolved  as  to  a  part  of  the  property, 
merely  upon  giving  security  as  to  such  part,  under  sections  ^40 
and  241  of  the  Code  (New  York).  An  application  for  a  dis- 
<;harge  upon  the  undertakings  specified  in  those  sections  must 

2i»  Oal.  Code  Oiv.  Pro.,  S  558. 

220  Relgs  V.  Brady,  2  Cal.  132. 

221  Hathaway  v.  Davis,  33  Oal.  161;  Muth  v.  Brwin.  14  Mont  227. 
Amendment  of  affidavit  in  attachment.  See  Josephi  ▼.  Mady  Cloth- 
ing Co.,  13  Mont  195;  De  Stafford  v.  Gartley.  15  Col.  32.  I>efecti 
in  an  affidavit  in  attachment  must  be  taken  advantage  of  In  the 
court  below  before  trial  upon  the  traverse.     Bice  v.  Hanptman. 

^2  Col.  App.  565. 

222  Myers  v.  Mott,  20  Cal.  350;  89  Am.  Dec.  49. 

228  Pancost  v.  Corporation  of  Washington,  5  Cranch  O.  C;  507.  In 
Oregon,  the  death  of  the  defendant  after  levy  of  the  attachment 
does  not  vacate  or  dissolve  it  Mitchell  v.  Schoonover,  16  Oreg.  211; 
8  Am.  St  Rep.  282. 

224  Kinsey  v.  Wallace,  36  Cal.  463.  An  attachment  is  dissolved 
by  an  assignment  for  the  benefit  of  creditors  made  before  Judgment 
Tichenor  v.  Coggins,  8  Greg.  270. 


^-^-1 
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Tdate  to  the  whole  of  the  property  levied  on.**  It  is  other- 
wise in  California.^** 

§  4160.  judgment  where  property  is  attached,  how  eatlBfled. 

If  judgment  be  recovered  by  the  plaintiff,  the  sheriff  must 
satisfy  the  same  out  of  the  property  attached  by  him  which 
has  not  been  delivered  to  the  defendant  or  a  claimant  as  here- 
inbefore provided,  or  subjected  to  execution  on  another  judg- 
ment recovered  previous  to  the  issuing  of  the  attachment^  if 
it  be  sufficient  for  the  purpose:  1.  By  paying  to  the  plaintiff 
the  proceeds  of  all  sales  of  perishable  property  sold  by  him^ 
or  of  any  debts  or  credits  collected  by  him,  or  so  much  as  shall 
be  necessary  to  satisfy  the  judgment.  2.  If  any  balance  remain 
due,  and  an  execution  shall  have  been  issued  on  the  judgment, 
he  must  sell  under  the  execution  so  much  of  the  property,  real 
or  personal,  as  may  be  necessary  to  satisfy  the  balance,  if 
enough  for  that  purpose  remain  in  his  hands.  Notices  of  the 
sales  must  be  given,  and  the  sales  conducted  as  in  other  cases 
of  sales  on  execution.^^  The  judgment  in  an  attachment  suit 
need  not  direct  the  sale  of  the  property  attached,  aa  the  law 
makes  it  the  duty  of  the  sheriff  to  sell  it.*®  A  lien  on  land 
acquired  by  an  attachment  can  not  be  rendered  effectual  fer 
the  purpose  of  impeaching  a  conveyance  of  the  land  made  by 
the  defendant  in  the  attachment,  until  judgment  is  obtained 
in  the  suit  in  which  the  attachment  is  issued.**^  An  attach- 
ment lien  upon  the  property  can  be  enforced  only  by  a  sale  of 
the  attached  property  under  execution.^^  Plaintiff,  on  Janu- 
ary 10,  1868,  in  a  suit  against  M.  and  others,  composing  the 
W.  Co.  (a  corporation),  but  not  making  the  corporation  as  such 
a  party  defendant,  attached  a  quartzmill  and  ledge  belonging 
to  the  corporation.  Subsequently  the  complaint  was  amended, 
so  as  to  make  the  corporation,  as  such,  the  party  defendant, 
and  judgment  was  rendered  against  the  company  August  14, 
1858,  the  property  sold,  and  plaintiff  was  the  purchaser.  Octo- 
ber, 1867,  W.  received  from  the  corporation  a  chattel  mortgage 
on  this  property,  had  decree  of  foreclosure  August  9,  1858;  sale 
October  followipg;  W.  the  purchaser.    Defendants  here  are  in 

2a  Royal  Ins.  Co.  v.  Noble,  5  Abb.  Pr.  (N.  S.)  54. 
2ae  Cal.  Code  Civ.  Pro.,  §  554. 

227  Id.,  §  550. 

228  Low  V.  Henry,  9  Cal.  538. 

229  McMlnn  v.  Whelan.  27  Cal.  300. 

230  Myers  v.  Mott,  29  Cal.  359;  89  Am.  Dec.  49. 
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poeseesion  under  sheriff's  sale  on  the  decree.  Plaintiff  claims 
title  tinder  his  judgment  and  sale;  it  was  held  that  he  can  not 
recover;  that  he  acquired  no  lien  by  the  attachment,  because 
the  property  attached  belonged  to  the  corporation,  which  was 
not  a  party  to  the  suit  until  after  the  levy  and  return  of  the 
writ;  that  plaintiff's  rights  attach  only  from  the  date  of  his 
judgment,  August  14^  1858,  and  his  lien  being  subsequent  to 
the  lien  of  W.'s  judgment,  August  9,  1858,  under  which  defend- 
ants claim,  the  latter  have  the  better  right.^^ 

$  4161.  Distribution  of  proceeds.  In  cases  of  executions,  at- 
tachments, and  writs  of  a  similar  nature,  issued  against  any  per- 
son, except  for  claims  for  labor  done,  any  miners,  mechanic^ 
salesmen,  servants,  clerks,  and  laborers,  or  any  other  person  who 
renders  services  or  performs  work,  who  have  claims  against  the 
defendant  for  labor  done,  may  give  notice  of  their  claims,  and 
the  amount  thereof,  sworn  to  by  the  person  making  the  claim, 
to  the  creditor  and  the  officer  executing  either  of  such  writs,  at 
any  time  before  the  actual  sale  of  property  levied  on,  or,  in  the 
event  of  a  levy  upon  money,  at  any  time  before  the  transfer 
of  such  money,  under  execution;  and  unless  such  claim  is  dis- 
puted by  the  debtor  or  a  creditor,  such  officer  must  pay  to 
such  person,  out  of  the  proceeds  of  the  sale,  or  in  the  event 
of  a  levy  on  money,  out  of  such  money,  the  amount  each  is  en- 
titled to  receive  for  services  rendered  within  the  sixty  days 
next  preceding  the  levy  of  the  writ,  not  exceeding  one  hundred 
dollars.    If  any  or  all  of  the  claims  as  presented,  and  claiming 
preference  under  this  section,  are  disputed  by  either  the  debtor 
or  a  creditor,  the  person  presenting  the  same  must  commence  an 
action  within  ten   days  for  the  recovery  thereof,   and  must 
prosecute  his  action  with  due  diligence,  or  be  forever  barred 
from  any  claim  or  priority  of  payment  thereof;  and  the  officer 
shall  retain  possession  of  so  much  of  the  proceeds  of  the  sale  as 
may  be  necessary  to  satisfy  such  claim  until  the  determination 
of  such  action;  and  in  case  judgment  be  had  for  the  claim, 
or  any  part  thereof,  carrying  costs,  the  costs  taxable  therein 
shall  likewise  be  a  preferred  claim,  with  the  same  rank  as  the 
original  claim.^** 

281  Collins  ▼.  Montgomery*  16  Oal.  396. 

282  Cal.  Code  Civ.  Pro.,  I  1206,  as  amended  by  act  of  March  9, 
1893.  Proceeding  by  preferred  claimants  under  this  section.  S«» 
Carter  v.  Mining  Co.,  83  Cal.  222. 
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I  4109.  Judgment  for  defendant.  If  the  defendant  recover 
judgment  against  the  plaintiff^  any  undertaking  received  in  the 
action,  all  the  proceeds  of  sales  and  money  collected  by  the 
sheriff,  and  all  the  property  attached  remaining  in  the  aheriff^s 
hands  must  be  delivered  to  the  defendant  or  his  agent  The 
order  of  attachment  shall  be  discharged,  and  the  property  re- 
leased therefrom.^** 

I  4163.  Paying  over  proceeds.  The  application  of  an  attach- 
ing creditor  to  compel  the  sheriff  to  pay  over  the  proceeds  of 
goods  attached,  there  being  conflicting  claims  between  several 
attaching  creditors,  may  be  made  by  motion.  If  notice  of  the 
motion  is  not  given  by  the  party  moving  to  the  other  attaching 
creditors,  it  is  the  duty  of  the  sheriff  to  do  so,  if  he  wishes 
the  decision  to  bind  them.^®*  A  sheriff  who  receives  aji  attach- 
ment, regular  upon  its  face,  can  not  pay  over  the  money  ob- 
tained by  him  from  the  sale  of  property  levied  on  by  virtue 
of  the  writ,  to  a  junior  attaching  creditor,  because  the  complaint 
in  the  action  in  which  the  attachment  was  issued  did  not 
set  forth  a  cause  of  action  upon  which  an  attachment  could 
issue.*" 

I  4164.  Sale  of  property.  Whenever  property  has  been 
taken  by  an  officer  under  a  writ  of  attachment,  and  it  is  made 
to  appear  satisfactorily  to  the  court,  or  a  judge  thereof,  or  a 
county  judge,  that  the  interest  of  the  parties  to  the  action  will 
be  subserved  by  a  sale  thereof,  the  court  or  judge  may  order 
such  property  to  be  sold  in  the  same  manner  as  property  is  sold 
\inder  an  execution,  and  the  proceeds  to  be  deposited  in  the 
court,  to  abide  the  judgment  in  the  action.  Such  order  can  be 
made  only  upon  notice  to  the  adverse  party  or  his  attorney,  in 
case  such  party  has  been  personally  served  with  a  summons  in 
the  action.***  But  no  order  of  court  is  necessary  to  authorize  a 
sale  by  the  officer  of  perishable  property.*" 

I  4164a.  Practice  in  attachment  —  discharge  of  writ.  Under 
the  statutes  of  Washington  (Laws  1885-6,  p.  45,  §  32),  where  a 
defendant  in  attachment  has  made  a  motion  to  discharge  the 

288  Id.,  I  553;  see  Loveland  v.  Mining  Ck>.,  76  Cal.  562. 

284  Dixey  V.  Pollock,  8  Cal.  570. 

23BMcGomb  V.  Reed.  28  Oal.  281;  87  Am.  Dec.  115. 

286  Cal.  Code  Civ.  Pro.,  S  548. 

287  Low  V.  Henry,  9  Cal.  538. 
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attachment  upon  affidavit,  he  has  no  right  to  depart  from  that 
mode  of  proof,  and  introduce  oral  testimony  in  support  of  the 
motion.**  A  motion  to  dissolve  an  attachment  should  not 
be  decided  upon  facts  which  have  been  made  to  appear  in 
another  action,  without  making  them  a  part  of  the  record  in 
the  attachment  aetion.^^  A  motion  to  discharge  a  warrant  of 
attachment  should  be  refused  unless  the  defendant,  or  other 
moving  party,  denies  the  existence  of  every  statutory  ground 
alleged  in  the  affidavit  upon  which  the  warrant  was  iasued.'*^ 
A  motion  to  discharge  on  the  ground  of  the  insufficiency  of 
the  plaintiff^s  affidavit  should  point  out  explicitly  the  nature 
of  the  insufficiency.^*^  And  when  the  allegations  of  the  plain- 
tiff's affidavits  dispute  the  affidavits  furnished  on  the  part  of 
the  defendant,  and  the  papers  upon  which  the  attachment  was 
granted  are  sufficient,  and  the  evidence  of  the  plaintiff  is  fairly 
preponderating,  the  attachment  should  be  upheld.***  So,  an 
error  of  the  court  in  overruling  a  motion  to  dissolve  an  attach- 
ment, and  in  continuing  by  judgment  the  lien  upon  the  goods 
attached  is  harmless,  where  the  judgment  in  the  main  action 
is  conceded  to  be  right,  and  the  goods  attached  would  have 
been  subject  to  execution  upon  such  judgment.*** 

S  4164b.  The  same  —  Jurisdiction.  Where,  on  attachment, 
the  defendant  is  personally  served  with  summons^  and  appears 
to  take  issue  upon  the  allegations  of  the  affidavit,  but  makes  no 
defense  in  the  main  action,  the  court  acquires  complete  juris- 
diction;*** otherwise,  of  an  appearance  by  a  defendant  who  has 
not  been  served  with  process,  moving  only  to  discharge  the  at- 
tachment for  want  of  the  jurisdictional  facts  to  sustain  it.** 

238  Hansen  v.  Doherty,  1  Wash.  St  401. 
289  Sheppard  v.  Guisler,  10  Wash.  St  41. 

240  Hornick  Drug  Oo.  v.  Lane.  1  S.  Dak.  129;  Keith  v.  Stetter,  25 
Kan,  100;  see  Talbott  v.  Randall,  3  N.  Mex.  230;  Boss  v.  Fowler,  42 
Miss.  203. 

241  Windt  V.  Bannlza,  2  Wash.  St  147. 

242  Walton  V.  Chadwick,  26  N.  Y.  Supp.  780;  and  see  Kirby  v. 
Golwell,  81  Hun,  385;  Brown  v.  Wigton,  18  N.  Y.  Supp.  490. 

248  Turpln  V.  Whitney,  6  Wash.  St  61.  Appeal  from  order  vacat- 
ing or  refusing  to  vacate  attachment  See  Ranf t  v.  Young,  21  Nev. 
401;  Sheppard  v.  Guisler,  10  Wash.  St.  41. 

244  Roy  V.  Union  Mercantile  Co.,  3  Wyo.  416. 

246  Belknap  v.  Charlton,  25  Oreg.  41;  Bonner  v.  Brown,  10  Lft^ 
Ann.  334. 


^ 
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If  property  seized  by  the  sheriflf  under  attachment  against  a 
debtor  is  claimed  by  a  third  person^  who  files  his  affidavit  and 
bond  afi  required  by  statute^  such  proceeding  is  a  new  and  in- 
dependent action  which  must  be  placed  upon  the  trial  docket  of 
the  court  in  the  county  where  the  property  was  seized,  and  the 
court  of  no  other  county  has  jurisdiction  of  the  subject-matter 
of  the  action.*** 

I  4164c  The  8am«  — Jury  trial.  Under  Washington  prac- 
tice, a  motion  to  discharge  an  attachment  is  addressed  to  the 
consideration  of  the  court  or  judge,  and  the  statute  of  that 
state  does  not  contemplate  the  interposition  of  a  jury  to  deter- 
mine it,  or  to  aid  in  its  determination.**''  Nor  do  the  statutes 
of  Wyoming  entitle  a  defendant  to  a  trial  by  jury  of  a  motion 
to  discharge  the  attachment.**®  And  the  practice  of  hearing 
motions  to  dissolve  attachments  by  the  court,  without  a  jury, 
upon  affidavits  and  counter-affidavits,  or  other  evidence,  ob- 
tains in  many  of  the  other  states.**®  In  Colorado  practice, 
where  attachment  proceedings  have  been  instituted,  and  a 
traverse  has  been  filed,  it  is  not  error  to  submit  the  issue  to  the 
jury  for  a  separate  finding.**^ 

S  4164d.  The  same  —  burden  of  proof.  In  proceedings  to  dis- 
charge an  attachment,  it  is  first  incumbent  upon  the  defendant 
to  negative  the  cause  assigned  for  suing  out  the  writ,  and  after 
this  the  burden  is  upon  the  plaintiff  in  attachment  to  show 
cause  why  the  attachment  should  not  be  discharged,  and  he 
must  establish  such  facts  as  justify  the  issuing  of  the  writ. 
Failing  in  this  the  attachment  should  be  dissolved.**  An 
affidavit  for  attachment  stating  the  single  ground  therefor, 
"  that  the  defendant  has  failed  to  pay  the  price  of  articles  de- 

24«  state  V.  Superior  Court,  5  Wash.  St,  639. 

347  Windt  V.  Bannlza,  2  Wash.  St.  147. 

a«  Weame  v.  France,  3  Wyo.  273. 

249  See  Baer  v.  Otto,  34  Ohio  St.  11;  Grimes  v.  Farrington,  19  Neb. 
44;  Holland  v.  White,  120  Penn.  St  228;  Hardesty  v.  Campbell,  29 
Md.  533. 

«)  Taylor  v.  Buckley,  3  Col.  App.  79. 

»i  Savings  Bank  v.  Mich.  Barge  Co.,  52  Mich.  104;  Drake  v. 
Avawzinl,  20  Col.  104;  Godbe-Pitts  Drug  Co.  v.  Allen,  8  Utah.  117; 
Wyman  v.  Wllmarth,  1  S.  Dak.  172;  Jones  v.  Swank,  51  Minn.  285; 
Kenney  v.  Wallace  87  Ga.  724;  Champion  Machine  Co.  v.  Updyke, 
48  Kan.  404;  and  see  Noyes  v.  Lane,  1  S.  Dak.  125;  Standard  Im- 
plement Co.  V.  Parlin,  etc.,  Co.,  51  Kan.  566. 
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livered  to  him  which  he  should  have  paid  for  on  the  delivery 
thereof,"  when  duly  traversed  by  the  defendant  preeenti^ 
issne  requiring  aflBrmative  proof  by  the  plaintiff  to 
either  the  attachment  or  the  cause  of  action."* 

I  4164e.  The  same— waiver  of  lien.     An  attaching  credit  or 
does  not  waive  his  attachment  lien  by  taking  judgment    and 
selling  the  attached  property  under  execution,  while  an  appeal 
from  an  order  dissolving  the  attachment  is  pending  and  unde- 
termined.** 

I  4164f.  The  easie— waiver  of  defects  in  affidavit.      Wli^ere 
the  statements  of  the  affidavit  are  regularly  traversed  by    tiie 
defendant  without  the  court's  attention  being  called  to  its  aixp- 
posed  defects^  and  the  issues  are  found  against  him  upon   tiie 
trial,  or  if  the  amount  of  actual  damage  proved  by  the  plain- 
tiff be  less  than  the  amount  averred  in  the  affidavit,  the  judg- 
ment will  not  be  reversed  on  such  grounds."*    Appearance 
and  judgment  have  the  effect  to  waive  objection  to  the  writ 
of  attachment  as  being  issued  by  the  clerk  of  the  Probate  Court, 
rather  than  by  the  clerk  of  the  District  Court,  and  it  is  too  late 
to  raise  the  question  in  an  action  on  the  forthcoming  bond.** 

S  4164g.  The  eame  —  payment  ef  eherifl'e  fees.  The  sheriff 
is  not  required  to  release  property  levied  upon  under  writ  of  at- 
tachment until  his  fees  and  expenses  are  paid,  and  he  may  retain 
the  property  until  he  is  paid.  He  is  the  agent  of  the  plaintiff  in 
levying  the  attachment,  and  the  latter  can  not  relieve  himself 
from  liability  for  the  expenses  incurred  in  such  agency  by  a  dis- 
missal of  the  action  or  a  mere  direction  to  release  the  prop- 
erty .^^  Nor  can  the  parties  to  the  action,  by  an  agreement  be- 
tween themselves  for  its  dismissal,  deprive  the  sheriff  of  his  fees, 
or  compel  him  to  look  to  the  solvency  or  caprice  of  the  plain- 
tiff therefor.^wr 

S  4165.  Gamislmient.     By  the  United  States  courts  it  has 
been  held  that  a  garnishment  is  a  suit^  and  not  a  mere  process 

252  Miller  v.  Godfrey,  1  Col.  App.  177. 
2M  Ryan  V.  Moxey,  14  Mont.  81. 
2MDe  Stafford  v.  Gartley.  15  Col.  33. 
2M  Wajqier  v.  Romero.  .S  N.  Mex.  131. 

256  Perrln  v.  McMann,  97  Cal.  52.  • 

257  Id.;  Robinett  v.  Connolly,  76  Oal.  56;  but  see  McBeady  r. 
Rogers,  1  Nev.  124. 
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of  execution,  and  hence  jurisdiction  must  appear  by  the  plead- 
ings.^** The  doctrine  of  garnishment,  although  pari;ially  regu- 
lated by  statute,  is  not  the  less  a  common-law  proceeding,  and 
therefore,  in  proceedings  against  a  garnishee  the  parties  are  en- 
titled to  a  jury  trial.***  The  process  of  garnishment  is  a  legal, 
not  an  equitable,  remedy,  and  only  applies  to  cases  where  the 
legal,  as  distinguished  from  the  equitable,  relation  of  debtor 
and  creditor  exists  between  the  defendant  and  the  garnishee.^^ 

S  4106.  Notion  effect  af .  A  plaintiff  who  has  sued  out  an 
attachment  and  given  the  necessary  notice  to  a  garnishee  that 
the  property  in  his  hands  is  attached,  and  subsequently  the 
garnishee  fraudulently  disposes  of  the  property,  has  a  right  to 
waive  his  lien  on  the  property,  and  bring  suit  for  the  value  of 
the  property  against  the  garnishee.*^  A  garnishment  served 
upon  the  owner,  in  the  suit  against  the  head  contractor,  after 
the  commencement  of  the  building,  and  before  notice  served, 
must  prevail  over  the  lien  of  a  subcontractor.*^ 

S  4167.  Who  and  when  liable.  All  persons  having  in  their 
possession  or  under  their  control  any  credits  or  other  personal 
property  belonging  to  the  defendant,  or  owing  any  debts  to  the 
defendant,  at  the  time  of  service  upon  them  of  a  copy  of  the 
vmt  and  notice,  as  provided  in  the  last  two  sections,  shall  be, 
unless  such  property  be  delivered  up  or  transferred,  or  such 
debts  be  paid  to  the  sheriff,  liable  to  the  plaintiff  for  the 
amount  of  such  credits,  property,  or  debts,  until  the  attachment 
be  discharged,  or  any  judgment  recovered  by  him  is  satisfied.^** 

258  TunstaU  v.  Worthlngton,  Hempst  662. 

2W  Gaboon  v.  Levy,  5  Cal.  294. 

280  Hassle  v.  G.  I.  W.  U.  Cong.,  36  Oal.  378;  Case  v.  Noyes,  16 
•  Oreg.  329.  The  remedy  by  gamisbment  Is  purely  statutory,  and  to 
make  It  available  the  essential  requisites  of  the  statute  must  be 
compiled  with.    Id.;  Rice  v.  American  Nat.  Bank,  3  Col.  App.  81. 

261  Roberts  v.  Landecker,  9  Cal.  262. 

262  Cahoon  v.  Levy,  6  Cal.  295;  65  Am.  Dec.  615;  but  see  Cal.  Code 
Civ.  Pro.,  S  1186;  and  Barber  v.  Reynolds,  44  Cal.  519. 

283  Oal.  Code  Civ.  Pro.,  §  544.  The  word  "  debt "  as  used  In  the  law 
of  garnishment  includes  only  legal  debts,  or  causes  of  action  upon 
which  the  defendant  In  the  attachment,  under  the  common-law 
practice,  can  maintain  an  action  of  debt  or  indebitatus  assumpsit, 
and  not  mere  equitable  claims.  Rendondo  Beach  Co.  v.  Trust  Co.. 
101  Cal.  322.  "Debts"  and  "credits"  In  rrn'-nfqhmpnt  law  distin- 
guished In  Gow  V.  Marshall,  90  Cal.  565.    Debts  secured  by  mort- 

Vol.  11—129 
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The  liability  of  a  garnishee  dates  from  the  service  of  the  attach- 
ment and  affidavit,  and  not  from  the  notice  to  appear.**  Where 
B.  \Tns  garnished  in  a  suit  against  C,  the  day  l)efore  he  ac- 
cepted an  order  drawn  by  A.  in  favor  of  C,  but  failed  to  inform 
B.  thereof,  and  C,  for  a  valuable  consideration,  sold  the  order, 
as  indorsed,  to  D.,  an  innocent  purchaser,  it  was  held  that  B., 
having  made  the  order  negotiable,  and  put  the  same  in  circula- 
tion, is  estopped  from  setting  up  against  it  any  antecedent 
matter,  and  is  liable  to  D.  for  the  full  amount  thereof."* 

I  4168.  AfEldavit  to  examine  garnishee. 

•  

Form  No,  J006, 

[Title.] 
[Venttb.] 

A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  That  he  is  the  plaintiff  above  named;  that  this  action  was 
commenced  in  this  court  by  the  filing  of  the  complaint,  aflBdavit, 
and  undertaking  on  attachment,  and  the  issuance  of  the  sum- 
mons and  writ  of  attachment  thereon,  and  that  said  attachment 
is  still  in  force. 

II.  Deponent  further  says  that  he  gave  information  in  writ- 
ing to  the  sheriff  of  said county,  that  one  C.  D. 

had  in  his  possession  or  under  his  control  certain  credits  [or 

gage  may  be  garnished.  McGurren  v.  Garrlty,  68  Cal.  566w  Prop- 
erty or  debts  transferred  by  a  defendant  In  attachment  may  be 
garnished,  although  the  defendant  could  not  recover  them  himself. 
Van  Ness  y.  McLeod,  2  Idaho,  1148. 

2M  Johnson  v.  Garry,  2  Gal.  33.  When  a  defendant  has  a  right 
to  a  CMlain  distributive  share  of  a  fund  in  the  hands  of  a  receiver, 
master  in  chancery,  or  trustee  of  court,  the  officer  may  be  ^ectually 
garnished  by  a  creditor  of  the  party  so  entitled  after  the  court  has 
ordered  it  to  be  paid,  and  the  officer  has  nothing  more  to  do  with  • 
the  fund  than  to  pay  it  over.  Dunsmoor  v.  Furstenfeldt,  88  Gal. 
522.  A  board  of  education  duly  IncMporated  under  the  laws  of 
Utah  is  a  pubUc  or  municipal  corporation,  and  is  not  liable  to 
garnishment  for  salary  due  a  teacher,  under  the  statute  (OomjK 
Laws  1888,  §  3455)  authorizing  gamlshmoit  of  corporations.  Cham- 
beriain  v.  Walters,  10  Utah,  298. 

366  Garwood  v.  Simpson,  8  Gal.  101.  As  a  general  rale  a  gar- 
nishee is  only  liable  where  the  defendant,  or  judgmoit  debtor, 
might  have  maintained  an  action  against  him.  Jones  t.  Langhorne, 
19  Gol.  206.  He  can  not  be  placed  in  a  worse  position  than  if  the 
defendant's  claim  were  enforced  by  the  defendant  himself  Fire 
Ins.  Co.  V.  Tabor,  16  Gol.  531;  Sauer  v.  Town  of  NevadaviUe,  H 
id.  54. 
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other  personal  property]  belonging  to  the  defendant,  and  said 

eheriff  on  the day  of ,  18. .,  served  upon 

said  C.  D.  a  copy  of  said  writ,  and  a  notice  that  said  credits  [or 
other  personal  property]  were  attached  in  pursuance  of  said 
writ;  that  said  C.  D.  thereupon  replied  [state  reply]. 

III.  But  this  deponent  is  informed  and  believes,  notwith- 
standing said  reply,  that  the  said  C.  D.  has  in  his  possession  or 
under  his  control  credits  [or  other  personal  property]  belong- 
ing to  the  defendant  as  aforesaid,  and  prays  that  the  said  C.  D. 
may  be  required  to  attend  before  this  court,  and  be  examined  on 
oath  respecting  the  same. 

S  4100.  Order  to  «za]nine  garnishee. 

Form  No.  1007. 

[Title.] 
The  People  of  the  state  of  California,  to ,  greeting: 

Whereas  an  attachment  has  been  issued  out  of  this  court, 
against  the  property  of  the  defendants  in  the  above-entitled 
action,  and  is  still  in  force;  and  whereas  it  has  been  alleged  and 
made  to  appear  that  you  have  in  your  possession  or  under  your 
control  certain  debts,  moneys,  effects,  credits,  and  other  prop- 
erty owing  to  or  belonging  to  said  defendant: 

You  are,  therefore,  commanded  to  be  and  appciar  before  me 

at ,  on  the day  of ,  18. ., 

at o'clock ,  then  and  there  to  be 

examined  on  oath  concerning  the  same;  and  you  are  further 
commanded  not  to  pay,  transfer,  return,  or  otherwise  part  with 
or  dispose  of  any  such  debts,  moneys,  effects,  credits,  or  other 
pr9perty,  until  duly  released  according  to  law. 

Given  under  my  hand  this day  of , 

18.. 

[Signatukb.] 

\  4170.  Appearance  of  garnishee.  The  provisions  of  the 
statute  authorizing  this  proceeding  were  intended  for  the  se- 
curity of  the  plaintiff,  and  not  to  confer  a  privilege  upon  the 
garnishee;  and  the  plaintiff  may  or  may  not,  at  his  election, 
require  the  garnishee  to  appear  and  answer  on  oath,  and  his  lia- 
bility will  not  be  affected  by  the  failure  of  the  plaintiff  to  take 
such  a  step.^**  Section  545,  California  Code  of  Civir  Proced- 
ure refers  to  persons  owing  debts  to,  or  having  possession 
of,  personal  property  belonging  to  the  defendant  in  an  attach- 

966  Roberts  v.  Landecker,  9  Gal.  262. 
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ment  suit.^'^  The  provision  found  in  section  545,  California 
Code  of  Civil  Procedure^  to  the  effect  that  the  defendant  may 
also  be  required  to  attend  for  the  purpose  of  giving  information 
respecting  his  property,  does  not  look  to  the  entry  of  an  order 
directing  him  to  surrender  property  in  his  own  possefieion,  but 
merely  to  give  such  information,  under  oath  or  otherwise,  as 
will  facilitate  the  examination  of  a  garnishee  under  examina- 
tion.^^ 

S  4171.  Answer  of  gamlBhee.  A  garnishee  has  the  right  to 
interpose  an  answer.^^  And  courts  allow  a  garnishee  to  amend 
his  answer  whenever  it  appears  that  he  has  committed  a  mis- 
take or  fallen  into  an  error  which  could  not  reasonably  have 
been  avoided.^** 

S  4172.  Citation  to  gamiahee.  Persons  owing  debts  to  the 
defendant,  or  having  in  possession  or  under  their  control  any 
credits  or  other  personal  property  belonging  to  the  defend- 
ant, may  be  required  to  attend  before  the  court  or  judge,  or  a 
referee  appointed  by  the  court  or  judge,  and  be  examined  on 
oath  respecting  the  same.*^* 

I  4178.  Discharge.  And  where  a  party  is  garnished  to  an- 
swer on  a  certain  day,  and  appears,  and  the  summoning  party 
declines  or  is  not  prepared  to  take  his  answer,  and  a  term 
elapses  without  any  action  on  the  garnishment,  the  summons  is 
discontinued,  and  the  parly  discharged  from  liability  to  an- 
swer.^^ 

S  4174.  Liability  —  notice  to  third  person.  A  garnishee  can 
only  be  required  to  answer  as  to  his  liability  to  the  debtor  or 
defendant,  at  the  time  of  the  service  of  the  garnishment.^^ 

aw  Ex  parte  Rlckleton,  51  Cal.  316. 

M8Id. 

2W  Shorey  v.  Bennell,  1  Sprague,  418. 

270  Smith  V.  Brown,  5  Cal.  118.  The  answer  of  a  gramishee  which 
simply  denies  in  haec  verba  the  allegations  of  the  complaint  does  not 
raise  an  issue,  and  the  complaint  will  be  taken  as  confessed,  and 
Judgment  rendered  against  the  garnishee,  where  it  appears  that 
such  denials  were  deliberately  made.  Dawson  v.  Maria,  15  Oreg. 
556. 

an  Cal.  Code  OIv.  Pro.,  §  546. 

»72  Ogden  V.  Mills,  3  Cal.  253. 

278  Norris  v.  Burgoyne,  4  Cal.  409.  Only  debts  due  or  those  which 
by  virtue  of  a  contract  existing  at  the  time  of  service  of  the  ga^ 


1029  ATTACHMKNT.  g  4175 

XTnleflB  the  answer  of  a  garnishee  discloses  liens  having  priority 
of  claim  upon  the  funds  in  his  hands^  judgment  must  be  ren- 
dered for  the  amount  he  admits  is  due.^*  If  he  certifies  that 
he  has  no  property,  etc.,  the  certificate  may  be  impeached.*"^ 

I  4175.  Other  actionB  pending.  A  garnishee  can  not  plead  the 
pendency  of  the  attachment  suit  in  abatement  of  an  action 
subsequently  brought  against  him  by  the  debtor  in  the  attach- 
ment.' Nor  cai)  he  safely  pay  his  creditor,  the  debtor  in  the  at- 
taohment>  so  long  as  proceedings  by  attachment  are  in  force. 
The  proper  course  is  for  the  court  to  order  a  suspension  of  the 
action  against  the  garnishee  by  his  creditor^  until  the  attach- 
ment proceedings  are  disposed  of .^*  The  fact  that  the  defend- 
ant in  an  action  for  the  recovery  of  money  has  been  garnished 
by  accreditor  of  the  plaintiff  constitutes  no  defense  to  the  ac- 
tion/and  call  not  be  set  up  in  the  answer  as  a  plea  in  bar. 
The  remedy  of  defendant  in  such  case  is  by  motion,  based  upon 
affidavit  of  the  fact,  for  stay  of  proceedings  until  the  action 
against  the  plaintiff  or  the  attachment  therein  is  disposed  of.*" 
In  the  suit  of  H.  against  C,  A.  as  sheriff,  under  a  writ  of  at- 
tachment regularly  issued  in  said  action,  seized  in  the  hands  of 
S.  personal  property  as  the  property  of  C.  S.  sued  A.  to 
recover  said  property,  alleging  ownership,  and  on  the  trial 
deraigned  title  through  a  sale  to  him  from  C,  made  prior  to  said 
seizure  under  attachment.  A.,  in  defense,  pleaded  said  attach- 
ment suit  and  proceedings,  and  that  said  sale  was  fraudulent  and 
void  as  against  H.  On  the  trial  A.  introduced  in  evidence  the 
complaint,  summons,  answer,  affidavit,  and  undertaking  for 
attachment,  and  the  writ  of  attachment  in  said  suit  of  H. 
against  C,  but  introduced  no  judgment  therein  or  other  evidence 

nishee  summons  are  to  become  due,  and  the  property  belonging  to 
the  debtor  then  in  the  garnishee's  possession,  are  impounded  by 
garnishment.    Fleming  v.  Baxter,  20  Col.  238. 

374  Cahoon  v.  Levy,  4  Cal.  244.  For  the  requisites  of  the  sherilTB 
notice  to  third  persons,  of  the  attachment,  see  Kuhlman  v.  Orser, 
5  Duer,  242;  Wilson  v.  Duncan,  11  Abb.  Pr.  3. 

«75  Hopkins  V.  Snow  4  Abb.  Pr.  368;  Carroll  v.  Finley,  26  Barb. 
61. 

376  McFadden  v.  O'Donnell,  18  Cal.  160. 

277  McKeon  v.  McDermott,  22  Cal.  667;  83  Am.  Dec.  86;  Pierson  v. 
McCahlll,  21  Cal.  122.  While  a  garnishee  may  plead  Judgment,  he 
can  not  plead  in  bar  the  pendency  of  garnishment  proceedings 
against  him  in  defense  of  a  suit  brought  by  his  Immediate  creditor, 
Herlow  v.  Orman,  2  N.  Mex.  291. 
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of  the  debt  demanded  in  said  complAint;  it  was  held  that  the 
admififiion  of  said  evidence  under  the  objections  of  S.  wu 
proper^  but  that  said  attachment  suit  and  proceeding  were 
unavailable  to  A.  as  a  defense  to  said  action^  in  the  absence  of 
proof  of  a  judgment  therein^  or  the  existence  of  said  debt.'^ 
The  transfer  of  said  property  by  said  sale  from  C.  to  S.,  even 
if  fraudulent^  was  good  as  against  all  the  world  except  crediton^ 
and  even  a  creditor  at  large  could  not  attack  it.*^  When 
property  is  taken  from  the  possession  of  the  defendant  by  the 
officer  levying  thereon,  it  is  sufficient  to  introduce  in  evidence 
the  attachment  or  execution  imder  which  the  levy  is  made;  bat 
when  found  in  the  possession  of  a  stranger  claiming  title  to 
the  property  so  seized,  it  is  likewise  necessary  to  show  a  judg- 
ment or  prove  the  debt  for  which  judgment  is  demanded  in 
the  attachment  suit.^^ 

I  4178.  Proceedings  against  garnishee.  An  order  lequirin^ 
a  garnishee  to  pay  into  the  court  the  amount  for  which  judg- 
ment has  been  rendered  against  him  may  be  considered  as 
improper.^^  In  proceedings  against  a  garnishee,  it  is  the  duty 
of  the  court  simply  to  render  judgment  against  the  garnishee 
for  the  amount  found  due  by  him  to  the  judgment  debtor."* 

I  4177.  Proceeds  of  mining  claim.       The    defendant,    some 
time  previous  to  the  suit  of  the  plaintifif  against  the  R.  S.  Min- 
ing Company,  sued  the  company  and  obtained  judgment  against 
it  by  default.    The  judgment  was  made  to  draw  a  certain  rate 
of  interest,  without  there  being  any  prayer  for  such  relief  in. 
the  complaint.     It  was  also  erroneous  in  certain  other  respects. 
On  appeal  to  the  Supreme  Court  the  judgment  was  modified 
ny  striking  out  certain  clauses,  and  in  certain  other  respectSw 
There  was  no  stay  of  proceedings  in  the  court  below,  and  be- 
fore the  decision  of  the  case  by  the  Supreme  Court  the  defend- 
ant had  taken  out  an  execution,  and  caused  the  mining  claims 
of  the  R.  S.  Mining  Company  to  be  sold.     At  the  sale  the 
defendant  bid  the  full  sum  for  which  his  execution  called, 
and  became  the  purchaser.    He  paid  the  sheriff  no  money  ex- 
cept his  fees  on  the  execution,  but  gave  him  a  receipt,  as  is 

278  Sexey  v.  Adkinson,  34  Oal.  346;  91  Am.  Dec.  698. 

2TOId. 

280  Id.;  see,  also,  Horn  v.  Corvarubias,  61  Cal.  624. 

2K1  Smith  y.  Brown,  5  GaL  118;  Brummagim  v.  Boucher,  6  Id.  1& 

383  Id. 


1031  ATTACHMBKT.  §§  4178-4179a 

usual  in  such  cases^  for  a  sum  equal  to  the  face  of  the  execution^ 
lesa  the  fees  paid  to  the  sheriff.  The  S.  S.  Mining  Company  had 
ceased  to  work  their  mine  prior  to  this  sale.  After  the  sale 
a  contract  was  made  between  the  defendant  and  the  company^ 
by  which  the  latter  agreed  to  work  the  mine  during  the  time 
allowed  for  the  redemption,  and  pay  over  the  proceeds  to  the 
defendant,  and  the  latter  agreed  to  pay  all  the  expenses  of 
working,  and  to  pay  the  company  wages  in  any  event,  whether 
the  mine  should  yield  a  profit  or  not.  Under  this  contract  the 
defendant  received  from  the  mine,  over  and  above  expenses,  the 
sum  of  seven  thousand  dollars  in  gold-dust.  Plaintiff,  as  an 
attaching  creditor  of  the  B.  S.  Mining  Company,  brings  suit 
against  the  defendant  as  garnishee;  it  was  held  that  the  case 
presented  failed  to  make  the  defendant  a  debtor  of  the  com- 
pany within  reach  of  plaintiff's  attachment.^^ 

S  4178.  Belease  of  garnishee.  Where  a  garnishee,  in  dis- 
charge of  a  rule,  answers  on  oath  that  he  was  released  by  the 
plaintiff,  and  that  the  plaintiff  had  abandoned  his  examination, 

he  should  be  discharged  by  the  court  without  further  delay,  un- 
less his  answer  is  controverted  by  the  affidavit  of  the  plaintiff .^^ 

S  4179.  Tnut  fund.  Where  A.,  who  carried  on  a  printing 
office,  was  indebted  to  the  hands  of  the  office,  and  he  placed  in 
the  hands  of  B.  a  certain  amount  of  money,  with  directions  to 
B.  to  pay  the  hands,  which  B.  neglected  to  do,  and  where  there 
was  no  evidence  showing  that  the  hands  agreed  to  look  to  B. 
for  their  money,  or  that  A.  was  indebted  to  the  hands  in  an 
amoxint  equal  or  approximate  to  the  sum  in  B.'s  hands,  and  the 
money  was  subsequently  attached  in  the  hands  of  B.,  at  the 
suit  of  C.  against  A.,  it  was  held  that  the  money  was  liable 
to  the  attachment.^^ 

I  4179a.  Garnishment  —  misoellaneous  matters  of  practice. 
Proceedings  against  a  garnishee  on  an  attachment  or  execution 
issued  in  an  action  at  law  is  strictly  a  proceeding  at  law,  and 
the  mode  of  trial  is  the  same  as  in  an  action  at  law.  The 
mode  of  trial  in  a  suit  in  equity  can  not  be  resorted  to.®* 

288  Jobnson  v.  Lumping,  34  Oal.  293. 
284  Ogden  V.  Mills,  3  Gal.  253. 

288  Chandler  v.  Booth,  11  Gal.  342;  see  Tlmm  v.  Qtagman,  6  Wash. 
St.  14. 
288  Case  V.  Noyes,  16  Oreg.  329. 
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In  order  to  bind  a  creditor  whose  claim  is  songht  to  te 
appropriated  by  means  of  garnishee  proceedings,  it  is 
essential  that  there  be  service  of  process,  or  its  equivalent^ 
and  he  will  not  be  bound  by  an  independent  submission  of  his 
rights  by  his  debtor.*^  The  order  provided  for  in  sections  150 
and  160  of  the  Oregon  Code  of  Civil  Procedure  is  process,  and 
must  be  served  on  the  garnishee  personally,  service  upon  his 
attorney  being  insufficient.  If,  however,  it  appears  that  such 
garnishee  voluntarily  appeared  in  person  and  by  attorney  at 
the  hearing  upon  such  order,  such  appearance  is  equivalent  to 

personal  service.^^  To  justify  a  recovery  against  a  garnishee,  it 
must  be  shown  affirmatively  by  the  answer  or  by  the  evidence 

that  at  the  time  of  service  of  the  garnishee  summons  he  had 
property  of  the  defendant  in  his  possession  of  a  description 
which  will  authorize  his  being  charged,  or  that  he  was  in- 
debted to  the  defendant.2^     The  creditor  who  seeks  to  obtain 
judgment  is  required  to  establish  affirmatively  the  liability  of 
the  garnishee,  and  where  judgment  is  rendered  against  a  gar- 
nishee without  affirmative  proof  of  indebtedness  it  will  be  set 
aside.^^     The  rule  that  where  a  partner  is  sued  individually 
for  a  firm  debt  he  is  usually  required  to  plead  the  nonjoinder  of 
his  copartners,  in  order  that  he  may  avail  himself  of  this 
defense,  has  no  application  to  garnishment  proceedings  under 
Colorado  practice.^*     Under  the  Colorado  statute,  the  garnishee 
has  no  opportunity  to  plead  to  a  reply,  but  without  pleading 
he  can  avail  himself  of  any  defense  he  may  have  to  the  neir 
matter  set  up  therein.^^    The  sheriff  has  no  authority  to  ac- 
cept an  undertaking  for  the  release  of  money  garnished,  nor 
to  execute  a  release  for  money  in  the  hands  of  a  garnishee,  such 
property  not  being  "  in  the  hands  of  the  sheriff,"  within  the 
meaning  of  sections  113  and  112  of  the  Colorado  Code.*"*     But 
where  parties,  through  the  instrumentality  of  an  undertaking 

»7  Rice  V.  American  Nat.  Bank,  3  Col.  App.  81;  Hebel  v.  Amazon 
Ins.  Ck>.,  33  Mich.  400. 

288  Carter  v.  Koshland»  12  Oreg.  498.  Service  on  garnishee  of  writ- 
ten allegations  and  interogatories  under  Oreg<»i  practice.  See  Case 
V.  Noyes,  16  Oreg.  539;  Smith  v.  Conrad,  23  Id.  211. 

280  Drake  on  Attachment,  §  461;  Fleming  v.  Baxter,  20  Col.  238. 

2WUn.  Pac.  Railway  Co.  v.  Gibson,  15  Col.  299;  Richards  r- 
Stephenson,  99  Mass.  311. 

291  Jones  V.  Langhome,  19  Col.  206. 

292  Id. 

2M  Abbott  V.  Williams,  16  Col.  512. 
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executed  by  them^  procure  money  from  the  garnishee^  they, 
haying  thus  received  the  benefit  of  the  undertaking,  can  not 
be  heard  to  deny  its  binding  obligation  upon  themselves,  upon 
the  happening  of  the  contingencies  therein  provided  for.^*^ 
The  delivery  to  a  garnishee  of  a  copy  of  the  writ  of  attachment, 
together  with  a  notice  to  the  effect  that  the  ofl&cer  thereby  "  at- 
tached all  debts,  property,  money,  rights,  dues,  and  credits  of 
every  nature  in  his  hands  or  under  his  control,"  is  a  valid  gar- 
nishment, and  sufficiently  specifies  the  property  attached.*** 
In  garnishment  proceedings  supplementary  to  esecution  it  is 
unnecessary  that  the  affidavit  filed  as  a  basis  for  the  order  sum- 
moning a  garnishee  should  state  that  execution  had  been  issued 
against  the  judgment  debtor.  The  judge  would  take  judicial 
notice  of  the  fact  that  an  exe.cution  had  been  issued  in  his  own 
court,  and  it  would  be  imnecessary  to  make  proof  of  the  fact 
by  affidavit.^** 

2M  Abbott  V.  WilUams,  16  Ool.  612. 
am  Garter  v.  Koshland,  12  Oreg.  492. 
SM  Tlmm  V.  Stegman,  6  Wash.  St  13. 


CHAPTER  m. 

OLAIIC  AKD  DEUYEBY  OF  PBBSONAL  PBOPEBTT. 

I  4180.  In  gaiuraL  Th^  statute  proYideB  the  reoiedy  of 
elaim  and  deliyery  of  personal  property,  which  is  a  substitate 
for  the  former  action  of  replevin,  and  is,  at  least,  commeofiuiate 
with  the  action  of  detinue  at  common  law.^  The  plaintiff  may, 
at  the  time  of  issuing  summons,  or  at  any  time  bef oi«  snsver, 
claim  the  delivery  of  such  property  to  him.^  He  m.ust  claim  the 
delivery  under  this  section  before  answer,  or  not  at  all;  but  his 
failure  to  do  so  does  not  affect  the  question  of  ultimate  relief.' 
At  common  law  replevin  did  not  lie  imless  there  had  been  an 
unlawful  taking  from  the  possession  of  another.  Hence,  for  an 
unlawful  detention  or  conversion  of  goods  deposited  with  a 
bailee,  detinue  or  trover,  and  not  replevin,  was  the  proper  ac- 
tion.* But  the  practice  is  regulated  by  the  various  states.  In 
California,  claim  and  delivery  (replevin)  lies  where  the  plain- 
tiff is  owner  of  the  property  which  is  wrongfully  detained  by 
the  defendant.*^  It  has  been  held  that  replevin  will  not  lie  by 
one  joint  owner,  but  the  objection  can  only  be  taken  by  a  plea 
in  abatement  where  he  sues  for  the  whole.  If  he  sues  for  a 
moiety,  the  court  will  abate  the  writ.*    Neither  of  the  tenants 

1  McLaughlin  v.  Piatti,  27  Gal.  452;  see  |  2150  et  seq>.  anH-  'Hie 
action  for  the  recovery  of  personal  property,  under  code  procednrp, 
is  substantially  the  former  action  of  replevin,  and  is  fcovemed  by 
the  same  principles  and  rules,  especially  in  relation  to  demand  and 
refusal.  Moser  v.  Jenkins,  5  Oreg.  447;  and  see  Surles  v.  Sweenej. 
11  Oreg.  23;  Ouille  v.  Wong  Fook,  13  id.  585.  It  is  a  statntory 
remedy  provided  to  enable  one  to  recover  the  possession  of  p^' 
sonal  property  wrongfully  detained,  with  an  alternative  remedy  i^ 
possession  can  not  be  had.  Riciotto  v.  Clement,  94  Cal.  106;  WBsh- 
bum  V.  Huntington,  78  id.  573. 

2  Cal.  Code  Civ.  Pro.,  |  509;  N.  Y.  Code,  |  206. 
8  Wellman  v.  English.  38  Cal.  583. 

4  Meany  y.  Head,  1  Mason,  319. 
8  Cal.  Code  Civ.  Pro.,  §  510. 

6  D*Wolf  V.  Harris,  4  Mason,  515  —  a  case  not  decided  nadcr  a 
statute  similar  to  the  California  statute;  quaen. 
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in  comman  of  pereonal  property,  where  there  is  an  agreement 
that  it  shall  be  delivered  by  one  to  the  other  to  be  aold,  or 
shipped  to  a  commiasion  nrerchant  and  sold,  and  the  proceeds 
equally  divided,  can  mainiain  replevin  against  the  other,  nor 
against  the  vendee  of  the  other  to  recover  it.'' 

I  4181.  FoM6Mion  and  wrongful  taking.  Possession  by  the 
plaintiff,  and  an  actual  wrongful  taking  by  the  defendant,  are 
necessary  to  support  the  action  of  replevin.^  But  the  taking 
need  not  be  by  defendant;  it  lies  against  all  persons  in  whose 
possession  personal  property,  unlawfully  taken,  may  be  found, 
except  officers  of  the  law  who  have  possession  by  virtue  of  legal 
process.*  The  archives  of  any  department  are  not  in  the  pos- 
session of  the  head  of  department,  chief  of  bureau,  or  clerk 
tmder  either  for  the  time  being,  but  in  the  possession  of  the 
United  Sfcates.  Hence  a  party  can  not,  by  writ  of  replevin 
against  such  head  of  department,  or  other  public  officer,  take 
papers  from  the  public  archives  on  allegation  of  their  being  his 
private  property.^^ 

I  4188.  Xaasore  of  damage.  In  actions  of  replevin,  where 
delivery  can  not  be  had,  and  only  detention  of  property  is 
complained  of,  the  measure  of  damage  in  respect  of  the  value 
of  property  detained  is  the  value  at  the  place  of  detention  when 
the  action  was  commenced.  In  such  case  the  action  bears  a 
near  resemblance  to  trover,  in  which  the  value  of  the  property 
at  the  place  of  conversion  is  taken  as  the  criterion.^^    For  the 

T  Hewlett  V.  Owens,  60  Cal.  474. 

s  Dickson  V.  Mathers,  Hempst.  05;  McArthur  v.  Hogan,  Id.  286. 
The  right  to  the  possession  of  personal  property  Is  essential  to  the 
plaintiff  In  an  action  for  claim  and  delivery.  Bach  v.  I/umber  Co., 
15  Mont  845.  But  the  ownership  requisite  to  maintain  the  action 
need  not  be  absolute.  A  right  to  the  possession  and  dominion  over 
It  for  the  time  is  all  that  is  essential.  Lewis  v.  Birdsey,  19  Oreg. 
164. 

•  Murphy  v.  Tindall,  Hempst.  10;  compare  Williamson  v.  Ring- 
gold, 4  Cranch  C.  0.  39.  The  relief  sought  in  claim  and  delivery 
can  not  be  had  from  the  defendant  unless  he  is  then  possessed  of 
the  property,  which  fact  constitutes  an  essential  element  in  the 
cause  of  action.  Riciotto  v.  Clement,  94  Oal.  105;  also,  Haugton  v. 
Newberry,  69  N.  C.  456;  Aber  v.  Bratton,  60  Mich.  357;  Hall  v. 
White,  106  Mass.  590;  Feder  v.  Abrahams,  28  Mo.  App.  454;  but 
see  Nichols  v.  Michael,  23  N.  Y.  264;  80  Am.  Dec.  259. 

10  Archives  of  Census  Bureau,  6  Op.  Att'y-Gen.  7;  Brent  v.  Hagner» 
5  Cranch  C.  C.  71. 

II  Hisler  v.  Carr,  34  Cal.  641;  see  §  2156,  ante. 
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purpose  of  determining  the  value  of  the  property  at  the  plact; 
of  detention^  and  where  also  delivery  should  have  been  made, 
evidence  is  admissible  of  its  value  at  the  place  of  in&rket>  the 
cost  of  transportation  thither^  and  the  usual  expenseB  of  sale.^ 
But  where  a  delivery  of  the  property  can  not  be  had,  it  is  error 
to  award  the  plaintiff  interest  on  the  value^  in  addition  to 
damages  in  a  gross  sum.'»  In  replevin,  evidence  may  be  ad- 
mitted of  the  highest  market  value  of  the  property  between  the 
time  of  conversion  and  the  trial.^*  In  an  action  to  recover  the 
materials  which  before  their  removal  composed  a  structure 
which  was  a  part  of  the  realty,  the  measure  of  damages  is  the 
value  of  the  materials  after  their  removal,  and  not  the  value 
of  the  structure  as  it  stood  before  the  removal.**  In  a  proper 
case  the  recovery  of  damages  for  detention  is  as  much  a  primary 
object  of  the  action  as  the  recovery  of  the  property  in  specie.^* 

I  4188.  Affidavit  on  claim  and  delivery  of  persoiial  property. 

Farm  No.  ioo8. 

[Title.] 

State  of  California^ 
City  and  County  of  

A.  B.,  being  duly  sworn,  deposes  and  says: 

I.  I  am  the  plaintiff  in  the  above-entitled  acticHi. 

II.  I  am  the  owner  of,  and  am  lawfully  entitled  to  the  pos- 
session of,  the  follovFing-described  personal  property,  t<hmt 
[describe  property], 

III.  That  the  said  property  is  in  the  possession  of  and  is 
wrongfully  detained  by  the  defendant  in  the  said  action. 

IV.  That  the  alleged  cause  of  the  detention  of  the  said  prop- 
erty, according  to  my  knowledge^  information,  and  belief,  i»  the 
following,  to-wit  [or  if  he  knows  cause  ol  detenticm  from  per- 
sonal knowledge^  allege  it]. 

V.  That  neither  the  said  property,  nor  any  part  thereof,  has 
been  taken  for  a  tax,  assessment,  or  fine,  pursuant  to  a  statute, 
or  seized  under  an  execution  or  an  attachment  against  my  prop- 
erty [or  that  said  property  was  seized  and  is  held  under  an  execu- 
tion (or  attachment)  against  my  property,  but  that  the  same  is 
exempt  by  law  from  such  seizure,  alleging  exemption  as  in  I^o. 

U  Hisler  y.  Oarr,  34  Oal.  641. 

It  Freeborn  v.  Norcrosa,  49  Gal.  313. 

u  TnUy  v.  Harloe,  35  Oal.  302;  95  Am.  Dec.  102. 

IB  Pennybecker  v.  McDouj^al,  48  Cal.  100. 

le  Buckley  v.  Buckley,  12  Nev.  423. 


>88.: 
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1010],  and  that  the  actual  value  of  the  aaijl  property  ia 

dollars. 

[Jurat.]  [Sionatubb.] 

I  4184.  Another  form. 

Farm  No,  J009. 

[TiTLB.] 

[Vbnub.] 

A.  B.,  of ,  being  duly  sworn,  depoeea  and  says 

as  follows: 

I.  I  am  the  owner  and  am  entitled  to  the  immediate  posses- 
sion of  the  follow^ing-deseribed  property. 

[Or,  I.  The  following  goods were  stored  with 

me  by  their  owner  for months,  which  storage  is 

worth dollars;  and  they  have  been  taken  from  me 

without  my  consent,  and  without  payment  of  said  storage; 
or  other  facts,  showing  right  to  the  possession,  avoiding  legal 
<!onclu8ions.] 

II.  That  said  property  is  wrongfully  detained  by  G.  D.,  at 


III.  The  alleged  cause  of  such  detention,  according  to  my 
best  knowledge,  information,  and  belief,  is  [state  it  particu- 
larly]. Or,  I  have  no  knowledge,  or  information,  or  belief  of 
any  cause  alleged  for  such  detention. 

rV.  The  said  property  has  not  been  taken  for  a  tax,  assess- 
ment, or  fine,  pursuant  to  any  statute. 

y.  It  has  not  been  seized  under  any  execution  or  attachment 
against  my  property  [or  if  so  seized,  show  exemption  as  below]. 

[Or,  v.  That  it  was  seized  under  an  execution,  but  was  part 
of  my  necessary  household  furniture,  and  as  such  is  exempt  from 
execution  under  the  California  Code  of  Civil  Procedure^  sec- 
tion 690,  and  I  am  a  householder  supporting  a  family.] 

VI.  The  said  property  is  worth dollars. 

VII.  I  am  the  plaintiff  in  the  above-entitled  action,  and 

said  action  was  commenced  on  the day  of , 

18. .,  and  no  answer  has  been  filed  therein. 

[JUBAT.]  A.  B. 

I  4185.  AffldftTit  and  its  reqnlaitM.  The  California  statute 
prescribes  as  follows:  Where  a  delivery  is  claimed,  an  affidavit 
must  be  made  by  the  plaintiff,  or  by  some  one  in  his  behalf, 
showing:  1.  That  the  plaintiff  is  the  owner  of  the  property 
claimed  [particularly  describing  it],  or  is  entitled  to  the  pos- 
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Bession  thereof^  2.  That  the  property  is  ^Tongfnlly  detained  1»t 
the  defendant;  3.  The  alleged  cause  of  the  detention  thereoi, 
according  to  his  best  knowledge^  information^  and  belief;  4. 
That  it  has  not  been  taken  for  a  tax^  assessment,  or  fine,  purso- 
ant  to  a  statute;  or  seized  under  an  execution  or  an  attachmeni 
against  the  property  of  the- plaintiff;  or  if  so  seized,  that  it  ia 
by  statute  exempt  from  such  seizure;  5.  The  actual  value  of  the 
property.^^  For  the  purpose  of  replevying  goods  which  have 
been  attached,  the  writ  of  attachment,  coupled  with  proof  ol 
the  debt,  is  inadnuseible  in  proof,  without  introdncing  the 
affidavit  and  other  requisites  to  the  issuing  of  the  writ.^ 

I  4186.  Allegration  of  exemption  from  eacaeutioii. 

Form  No.  jojo. 

I  am  a  music  teacher  by  occupation,  and  the  said  piano  is 
actually  used  by  me  in  giving  instructions.  [Or,  I  am  a  physi- 
cian, and  said  horse  and  buggy  is  used  by  me  in  the  tegitimate 
practice  of  my  profession,  and  is  necessary  to  enable  me  to 
carry  on  the  practice  of  my  profession.]^* 

I  4187.  Facts  stated.  It  is  proper  that  an  affidavit,  claimii^i: 
that  property  taken  is  exempt  from  execution,  should  show  such 
exemption  by  stating  the  facts  which  constitute  the  exemption  * 

I  4188.  Alleged  oaiise  of  detention  —  possession  obtained  by 
ftand. 

Form  No.  loii. 

That  the  alleged  cause  of  such  detention,  according  to  my 
best  knowledge,  information,  and  belief,  is  as  follows:  That 
the  defendant  claims  to  have  purchased  the  same  from  me,  but 

nCal.  C5ode  CMv.  Pro..  §  510;  N.  Y.  Code,  S  207.  The  affldsTit 
prescribed  by  the  statutes  is  the  foundation  of  Jurisdiction  to  ord^r 
an  immediate  delivery  of  the  property.  Garlon  v.  Dixon,  12  Oreg. 
144.  Such  affidavit  is  no  part  of  the  pleadings.  Moser  v.  Jenklos* 
5  id.  447. 

18  Thomburgh  v.  Hand,  7  Gal.  554.  Action  of  claim  and  deliTery 
will  lie  at  the  suit  of  the  defendant  in  attachment  to  recover  prop- 
erty seised  under  a  writ  of  attachment,  when  it  is  stated  In  the 
affidavit  that  such  property  was  exempt  from  such  seisure.  Wagner 
V.  Olson,  8  N.  Dak.  69. 

10  As  to  what  property  Is  exempt  from  execution  and  who  mty 
claim  It  as  such,  see  Gal.  Gode  Giv.  Pro.,  |  090.  The  sUOtu  of  tbe 
claimant  and  facts  showing  that  the  property  may  be  lawfnnj 
claimed  as  exempt  by  him  should  be  shown. 

20  Rpaldln^  V.  Spslding.  3  How.  Pr.  297;  8.  0.,  1  Code  B.  64;  lee 
Roberts  v.  Wlllard,  id.  100. 
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said  pretended  purchase  was  procured  by  fraud  on  the  part  of 
said  defendant^  in  representing  himself  to  be  solvent  and  worth 

dollars,  when  in  fact  he  was  insolvent,  and  wholly 

unable  to  pay  his  debts,  and  well  knew  the  fact  so  to  be,  and 
made  such  representations  of  his  solvency  to  me  with  intent  to 
deceive  and  defraud  me;  and  relying  on  said  representations,  I 
parted  with  possession  of  said  goods. 

I  4180.  Bight  of  possession  under  special  agreement. 

Form  No,  1012. 
That  I  am  lawfully  entitled  to  the  inmiediate  possession  of 
the  property  hereinafter  mentioned,  by  virtue  of  an  agreement 
between  me  and  the  above-named  C.  D.,  of  which  the  following 
is  a  copy  [here  set  out  the  agreement,  or  in  any  other  manner 
show  title,  by  stating  facts];  and  that  I  claim  possession,  as 
aforesaid,  of  the  following  property,  to-wit  [describe  property]. 

I  4190.  ATerment  of  right  of  possession  as  pledgee. 

Form  No.  1013. 
The  goods  hereafter  mentioned  were  delivered  to  me  by  the 

said  defendant,  as  a  security  for  the  payment  of 

dollars;  and  the  said  defendant^  unknown  to  me,  took  away  said 
property  from  my  possession  against  my  will,  and  now  refuses  to 
return  the  same,  while  the  said  sum  of  money  is  still  due  and 
unpaid,  and  the  said  goods  and  chattels  are  my  only  security 
therefor;  and  I  am  entitled  to  and  claim  inmiediate  posses- 
sion thereof.  Said  goods  are  described  as  follows  [description 
of  goods]. 


I  4191.  Allegation  of  right  of  possession  as  1< 

Form  No.  1014. 

That  I  hired  the  goods  hereinafter  mentioned,  of  the  said 

defendant^  for  the  term  of months,  and  paid  him 

therefor  the  sum  of dollars;  and  that  said  time 

has  not  yet  expired,  and  the  said  defendant  unlawfully  got 
possession  of  said  goods,  and  now  wrongfully  detains  them 
from  my  possession.  Said  goods  are  described  as  fellows  [de- 
scription of  goods]  .^ 

»  The  averment  of  wrongful  detention  In  the  words  of  the  statute 
seems  to  be  suffld^t   H<^m.  Prov.  Bern.  118. 


§§  419^-4195  PROVISIONAL  REMEDIES. 

f  41M.  Sequisition  to  take  property  indoned  on 

Farm  No,  ioi$. 


ysB.: 


State  of  California^ 
City  and  County  of  

To  the  sheriff  of  the  county  of : 

You  are  hereby  ordered  and  required  to  take  frona. 
fendant^  C.  D.,  the  property  within  described.* 

E.  F., 
[Date.]  Attorney  for  PlaiwitiffL 

I  4198.  LiabiUty  of  sheiriir.  If  he  takes  property  belongs 
to  any  person  other  than  the  defendant,  the  sheriff  willy  iiov 
ever^  be  liable  to  the  owner^  who  haa  his  legal  remedy  SLgaAuB 
any  one  for  the  taking,  unless  it  be  by  virtue  of  legal  proce&i 
against  him.^ 

I  4194.  BequlBltloii  to  sheriff.    The  plaintiff  or  his  attorney 
may   thereupon,  by  an  indorsement  in  writing  upon  the  sM- 
davit,  require  the  sheriff  of  the  county  where  the  property 
claimed  may  be  to  take  the  same  from  the  defendant.^* 

I  4195.  Undertaking    on    claim    and    delivery    of    persoiiAl 

property. 

Form  No.  ioi6, 

[Title.] 

Whereas  it  is  alleged  by  the  plaintiff  in  the  above-entitled 
action  that  the  defendant  in  the  said  action  has  in  his  posBes- 
sion  and  unjustly  detains  certain  personal  property  belonging 
to  the  said  plaintiff,  to  the  said  possession  of  which  the  said 

plaintiff  is  lawfully  entitled,  of  the  value  of    

dollars. 

And  whereas  the  said  plaintiff,  being  desirous  of  having  the 
said  personal  property  delivered  to  ,  and  by  in- 
dorsement in  writing  upon  the  affidavit  has  required  the  sheriff 

of  the  said  county  of to  take  the  said  property 

from  the  said  defendant. 

Now,  therefore,  we,  the  undersigned,  residents  of  the  said 

county,  in  consideration  of  the  premises^  and  of 

22  In  a  Justice's  Oourt  the  requisitioQ  may  be  directed  ta  the 
flheriff  or  any  constable. 

28  Rhodes  V.  Patterson,  3  Qal.  460.  Action  of  claim  and  deli?erT 
against  sheriff —  justtflcatlon.    See  Taylor  v.  Rice,  1  N.  Dak.  72. 

24  Cal.  Code  Civ.  Pro.,  I  511. 


•■•**. 
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the  delivery  of  said  property  to  the  said  plaintiff^  do  hereby 
undertake  and  acknowledge  to  the  effect  that  we  are  jointly 

and  severally  bound  in  the  sum  of dollars  (being 

double  the  value  of  said  property  as  stated  in  the  affidavit)^  for 
the  prosecution  of  the  said  action^  for  the  return  of  the  said 
property  to  the  said  defendant  if  return  thereof  be  adjudged, 
and  for  the  payment  to  the  said  defendant  of  such  sum  as  may 
from  any  cause  be  recovered  against  the  said  plaintiff. 
[Date.]  [Signatures  and  Seals.] 

[Affidavit  of  qualification  as  in  No.  996.] 

[Approval  as  in  No.  1020.]* 

I  4196«  Bond  auflloieiLt.  A  replevin  bond  was  made  to.  the 
sheriff  instead  of  the  party  to  be  protected  by  it,  by  nustake, 
and  then  corrected;  this  did  not  invalidate  the  bond.^  When 
the  state,  or  any  state  officer  in  his  official  capacity,  or  any 
coimty,  city,  or  town  is  a  party,  no  bond  is  required  of  them.*^ 

I  4107.  IMsmlMal  of  action  before  trial.  Where  the  replevin 
action  is  dismissed  before  trial,  the  liability  of  the  sureties  on 
the  undertaking  for  a  return  of  the  property  is  not  affected  by 
the  fact  that  before  the  dismissal  an  answer  had  been  filed  in 
which  no  return  of  the  property  was  claimed.*  The  dismissal 
of  a  replevin  action  by  the  plaintiff  before  trial  leaves  the  parties 
to.  settle  in  an  action  upon  the  undertaking  those  matters,  in* 
eluding  the  right  of  defendant  to  a  return  of  the  property, 
which,  had  the  original  suit  been  prosecuted,  must  have  been 
determined  therein  in  the  first  instance.  The  opportunity  to 
obtain  a  judgment  for  the  return  having  been  taken  away  by  the 
failure  to  prosecute,  defendant  is  entitled  to  recover,  in  an  ac- 
tion on  the  undertaking,  compensation  in  damages.^ 

I  4108.  Duty  of  sharilf.  Upon  a  receipt  of  the  affidavit- 
and  notice,  with  a  written  undertaking,  executed  by  two  or  more 

95  For  a  form  of  undertaking,  see  Bowdoin  v.  Coleman,  3  Abb.  Pr. 
431;  S.  O.,  6  Duer,  182.    In  some  states  only  one  surety  Is  required,  ^ 
bnt  In  Oallfomin  the  statute  requires  two.   Oal.  Oode  Olv.  Pro., 

I  512. 

96  Turner  y.  Billagram,  2  Gal.  522. 
27  Oal.  Code  Civ.  Pro.,  §  1068. 

M  Mills  V.  Gleason,  21  Cal.  274. 

90 Id.;  see  Tapecott  ▼.  Lyon,  103  Oal.  297.  Proper  dismissal  of 
action  of  claim  and  delivery.  See  Cederholm  v.  Loofborrow,  2 
Idaho,  176. 

Vol.  11—131 
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sufficient  suretiee^  approved  by  the  sheriff^  to  the  effect  that 
they  are  bound  to  the  defendant  in  double  the  value  of  the 
property  as  stated  in  the  affidavit  for  the  prosecution  of  the 
action,  for  the  return  of  the  property  to  the  defendants^  if  le- 
turn  thereof  be  adjudged,  and  for  the  payment  to  him  of  such 
sum  as  may,  from  any  cause,  be  recovered  against  the  plain- 
tiff, the  sheriff  must  forthwith  take  the  property  described  in 
the  affidavit,  if  it  be  in  the  possession  of  (he  defendant  or  his 
agent,  and  retain  it  in  his  custody.'^ 

I  4190.  Property  ooncealed.  If  the  property,  or  any  pait 
thereof,  be  concealed  in  a  building  or  inclosure,  the  sheriff 
must  publicly  demand  its  delivery.  If  it  be  not  delivered,  he 
must  cause  the  building  or  inclosure  to  be  broken  open,  and 
take  the  property  into  his  possession;  and  if  necessary,  he 
may  call  to  his  aid  the  power  of  his  county.** 

I  4200.  Property,  how  kept.  When  the  sheriff  has  taken 
property  as  in  this  chapter  provided,  he  must  keep  it  in  a 
secure  place,  and  deliver  it  to  the  party  entitled  thereto,  upon 
receiving  his  fees  for  taking,  and  his  necessaiy  expenses  for 
keeping  the  same.'* 

I  4201.  Betum  of  shsrifl.  The  sheriff  must  file  the  notice^ 
undertaking,  and  affidavit,  with  his  proceedings  thereon,  with 
the  clerk  of  the  court  in  which  the  action  is  pending,  within 
twenty  days  after  taking  the  property  mentioned  therein.** 

I  4202.  Service  on  defendant  The  sheriff  must,  withont 
delay,  serve  on  the  defendant  a  copy  of  the  affidavit,  notice, 
and  undertaking,  by  delivering  the  same  to  him  personally  if  he 
can  be  found,  or  to  his  agent>  from  whose  possession  the  prop- 
erty is  taken;  or  if  neither  can  be  found,  by  leaving  them  at  the 
usual  place  of  abode  of  either,  with  some  person  of  suitable 
age  and  discretion;  or  if  nether  haa  any  known  place  of  abode, 
by  putting  them  in  the  nearest  post-office,  directed  to  the 
defendant."* 

80  Cal.  Code  Civ.  Pro.,  |  512;  N.  Y.  Code,  |  2f». 

81  Id..  §  517;  N.  Y.  Code,  |  214. 

82  Id.,  S  518;  N.  Y.  Code,  S  215. 

83  Td..  a  520;  N.  Y.  Code,  |  217. 

84  Id.,  §  512;  N.  Y.  Code.  (  200. 
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I  4808.  Hot&M  of  «xoeption  to  sufflcienej  of  sureties  on  under- 
imkhkg. 

Form  No.  loiy. 

[Title.] 

Sir:  You  will  please  take  notice  that  the  defendant  in  the 
above-entitled  action  does  not  accept  the  undertaking  given  on 
the  part  of  the  plaintiff  in  the  said  action,  upon  your  taking 
the  personal  property  claimed  by  him,  but  expressly  excepts 
to  the  same^  and  to  the  sufficiency  of  the  sureties  thereto;  and 
that  such  sureties,  and  each  of  them,  are  required  to  justify,  as 
provided  by  law. 

Dated  this day  of ,  18. .. 

A.  B., 
Attorney  for  Defendant. 
To ,  sheriff  of  the  said  county  of 

I  4204.  Exception  by  defendant.  The  defendant  may,  within 
two  days  after  the  service  of  a  copy  of  the  affidavit  and  under- 
taking, give  notice  to  the  sheriff  that  he  excepts  to  the  suffi- 
ciency of  the  sureties.  If  he  fails  to  do  so,  he  is  deemed  to 
have  waived  all  objections  to  them.^  If  the  defendant  ex- 
cepts to  the  sureties,  he  can  not  reclaim  the  property.^ 

I  4805.  Jnetlflcation  of  enretiee.  When  the  defendant  ex- 
cepts, the  sureties  must  justify  on  notice  in  like  manner  as 
upon  bail  on  arrest;  and  the  sheriff  is  responsible  for  the  suffi- 
ciency of  the  sureties  until  the  objection  to  them  is  either 
waived  or  until  they  justify.'^ 

I  4806.  Hotlce  to  sheriif  to  return  the  property. 

Form  No.  J0i8. 

[Title.] 

To ,  sheriff  of county: 

I  hereby  require  that  you  return  to  me  the  personal  property 
taken  by  you  in  this  action  [describe  property]. 

E.  P., 

Attorney  for  Defendant. 
[Date.] 

35  Id.,  §  513;  N.  Y.  Code,  §  210. 

Mid. 

w  Id.,  I  513;  N.  Y.  Code,  |  210.   ' 
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I  4207.  TTndertaking  for  a  return  to  defondmAt  on  elmim  Mid 
dtliToy  of  pcnonal  property. 

Form  No.  1019. 

[Title.] 

I.  Whereas ,  sheriff  of  the  city  and  county  of 

,  state  of ,  under  and  by  virtue  of 

an  order  and  requirement  duly  made  and  issued  in.  the  abore- 

entitled  action^  and  to  him  directed^  did,  on  the day 

of ^  18*  •>  take  from  the  possession  of  the  defend- 
ant in  the  said  action  the  following-described  personal  property, 
to-wit  [describe  property]. 

II.  And  whereas  the  said  defendant  is  desirous  that  the  said 
property  be  redelivered  to by  the  said  sheriff. 

III.  Now,  therefore,  we,  the  undersigned,  in  consideration 
of  the  premises,  and  of  the  said  redelivery  of  the  said  property 
from  the  said  sheriff  to  the  said  defendant,  do  undertake, 
promise,  and  acknowledge  to  the  effect  that  we  are  jointly  and 

severally  bound  unto  the  said  sheriff,  in  the  sum  of 

dollars  (being  double  the  value  of  the  said  property,  as  stated 
in  the  affidavit  of  the  plaintiff),  for  the  delivery  thereof  to 
the  said  plaintiff  if  such  delivery  be  adjudged,  and  for  the  pay- 
ment to  of  such  sum  as  may  for  any  cause  be 

recovered  against  the  said  defendant. 

Dated  this  day  of   ,  18.. 

[Sionatukes  and  Seals.] 

[Affidavit  of  qualification  as  in  No.  996.] 

I  4208.  Betnm  oif  property.  If  the  defendant  does  not  ex- 
cept to  the  sureties,  he  may  require  the  return  of  the  property 
upon  giving  a  written  undertaking  executed  by  two  or  more 
sufficient  sureties.  But  if  a  return  of  the  property  be  not  so 
required  within  five  days  after  the  taking  and  service  of  notice 
to  the  defendant,  it  must  be  delivered  to  the  plaintiff,  except 
as  provided  in  section  519  of  the  California  Code  of  Civil  Rv- 
cedure.*^ 

M  Id.,  S  514;  N.  Y.  Code,  (  211. 
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I  4200.  Approval  by  sheriff. 

Farm  No,  1020. 

I  approve  the  within  undertakings  both  as  to  form  and  to  the 
sufficiency  of  the  sureties  thereof. 

O.  H., 

Sheriff  of County.** 

[Date.] 

I  4210.  To  whom  given.  Section  514  of  the  California 
Code  of  I  Civil  Procedure  contemplates  an  undertaking  given 
to  the  sheriff^  but  it  is  not  invalid  if  taken  in  the  name  of 
the  plaintiff  instead  of  in  the  name  of  the  sheriff.'^  The  bond 
is  assignable  by  the  sheriff.^^ 

I  4211.  Liabilitiee  of  sureties.  In  an  action  on  a  replevin 
bond,  the  defendant's  liability  is  limited  to  the  damages  sus- 
tained by  a  failure  to  return  the  property.*^  The  sureties  only 
bind  themselves  to  make  good  any  judgment  that  plaintiff  may 
lawfully  obtain  against  defendant.*^  The  liability  of  the  sure- 
ties can  not  be  more  than  the  value  of  the  property  fixed  by 
the  judgment  in  the  original  suit.**  In  an  action  against  the 
sureties  on  a  replevin  bond,  it  is  necessary  to  allege  and  prove 
that  the  property  was  delivered  to  the  party  requiring  it,  and 
for  whom  the  bond  was  given.*^  It  must  be  alleged  that  the 
defendant  neither  redelivered  the  property  nor  paid  the  value 
thereof,  as  recited  in  the  judpnent,  and  the  judgment  in  the 
replevin  suit  must  be  in  the  alternative.*® 

SdThis  is  the  usual  form  in  New  York,  where  the  sheriff  must 
indorse  his  approval  on  the  undertaking.  Burns  v.  Bobbins,  1  Code 
R.  62. 

40  Slack  V.  Heath,  4  B.  D.  Smith,  95;  S.  C,  1  Abb.  Pr.  331. 

«  Wingate  v.  Brooks,  3  Cal.  112. 

42  Hunt  V.  Robinson,  11  Gal.  262. 

48  Nickerson  v.  Ghatterton,  7  Gal.  568. 

44  Id. 

45  Nickerson  v.  Ghatterton,  7  Gal.  668. 

46  Id.;  Ghambers  v.  Walters,  7  id.  390.  Sufficiency  of  complaint  hi 
action  on  replevin  bond.  See  Parrott  v.  Scott,  6  Mont  840;  Hed- 
delick  V.  Poutet,  id.  346. 
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I  4212.  ITotlce  of  Justiilcation  of  deifendant's  surttiM. 

Form  No.  i02i. 

[Title.] 
To  E.  F.,  plaintiff's  attorney: 

Take  notice,  that  the  sureties  in  the  undertakings  of  which  a 
copy  is  annexed  [or  describe  the  undertaking] ,  excepted  to  by 

plaintiff,  will  justify  before  the  Hon ,   judge 

of  the  Supeiior  Court  of  the  state  of ,  county  of 

,  at  chambers,  in  the  courthouse  of  the  city  of 

,  on  the  day  of   ,   18.., 

at o'clock  in  the noon. 

G.  H., 

Attorney  for  Defendant 
[Date.] 

I  4218.  Jttstiflcatlon  of  defendant's  sureties.  The  defendant's 
sureties,  upon  notice  to  the  plaintiff  of  not  less  than  two  nor 
more  than  five  days,  shall  justify  before  a  judge  or  county 
clerk,  in  the  same  manner  as  upon  bail  on  arrest;  and  upon 
such  justification  the  sheriff  must  deliver  the  property  to  the 
defendant.^*^  Where  the  defendant  gives  an  undertaking  to 
reclaim  the  property,  an  affidavit  by  the  sureties  annexed  is 
not  required  by  law,  and  is  unnecessary  to  the  validity  of  the 
undertaking.  It  is  only  a  precautionary  measure  on  the  part  of 
the  sheriff.  The  right  of  the  defendant  to  the  delivery  of  the 
property  to  him  is  dependent  on  the  justification  upon  notice  ;*• 
hut  in  California  the  affidavit  is  necessary .*•  The  qualifications 
of  sureties  must  be  such  as  are  prescribed  by  this  Code  in  re- 
spect to  bail  upon  an  order  of  arrest.^ 

I  4214.  Besponsibillty  of  sherlit.  The  sheriff  is  responsible 
for  the  defendant's  sureties  until  they  justify,  or  until  the 
justification  is  completed  or  waived,  and  may  retain  the  prop- 
erty until  that  time.  If  they,  or  others  in  their  place,  fiil  to 
justify  at  the  time  and  place  appointed,  he  must  deliver  the 
property  to  the  plaintiff.'^ 

47  Cal.  Code  Civ.  Pro.,  §  516. 
4«  Grant  v.  Booth,  21  How.  Pr.  364. 
«  Cal.  Code  Olv.  Pro.,  §  1057. 
fo  Id.,  §  516;  N.  Y.  Code.  S  213. 
M  Id.,  %  615;  N.  Y.  Code,  %  212. 
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I  4215.  Ifotice  of  motion  to  set  aside  proceedings. 

Form  No.  1022, 

[Title.] 

To ,  plaintiff's  attorney: 

Take  notice,  that  on  [the  annexed  affidavit,  and  on  the  com- 
plaint and  all  the  proceedings  in  this  action],  the  undersigned 

will  move  the  court,  at ,  on  the day  of 

^  18 . . ,  at   o'clock,  A.  K.,  or  aa  soon 

thereafter  as  counsel  can  be  heard,  that  the  affidavit  made  by 
the  plaintiff  in  this  action,  and  the  requisition  to  the  sheriff 
of  the  county  of ,  indorsed  thereon,  and  all  pro- 
ceedings taken  by  the  plaintiff  or  by  the^said  sheriff,  respectively, 
by  virtue  thereof,  may  be  set  ai»ide  aa  void  [and  irr^ular,  for 
that,  etc.,  specifying  irregularity  complained  of],  and  that  the 
property  taken  by  the  said  sheriff  under  said  affidavit  and 
requisition  may  be  restored  by  him  to  the  said  defendant;  and 
for  such  other  or  further  relief  as  may  be  just  [imd  for  the 
•costs  of  this  motion]. 

[Date.]  [Signature.]  •' 

I  4216.  Claim  by  third  penon.  If  the  property  tak^i  be 
claimed  by  any. other  person  than  the  defendant  or  his  agent, 
and  such  person  make  affidavit  of  his  title  thereto,  or  right  to 
the  possession  thereof,  stating  the  grounds  of  such  right  or 
title,  and  serve  the  same  upon  the  sheriff,  the  sheriff  is  not 
bound  to  keep  the  property,  or  deliver  it  to  the  plaintiff,  .unless 
the  plaintiff,  on  demand  of  him  or  his  agent,  indemnify  the 
sheriff  against  such  claim,  by  an  undertaking.**  Where  the 
property  in  controversy  is  in  the  hands  of  the  plaintiff  and  is 
claimed  by  a  third  person,  the  latter  is  not  obliged  to  intervene 
in  the  pending  action,  but  may  institute  an  original  action  of 
claim  and  delivery.^ 

I  4217.  Ailldavit  of  claim  by  tliird  person. 

Form  No.  1023. 

[Title.] 
[Venub.] 

A.  B.,  being  duly  sworn,  deposes  and  says  as  follows: 

I.  I  am  the  sole  owner  in  my  own  right  and  entitled  to  the 

B3  This  form  is  from  Abbott's,  and  Is  the  approved  form  according 
to  the  New  York  practice. 
68  Cal.  Code  Civ.  Pro.,  fi  619;  N.  Y.  Oode,  §  210. 
M  Buckley  v.  Buckley,  9  Nev.  37a. 
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po66e88ion    of  certain  personal  property  taken  by  the  sheriff 

of  the  county  of ^  in  this  action,  which  proper^ 

is  described  as  follows  [description  of  property]. 

11.  That  on  the   day  of   ,   18..,  I 

purchased  the  same  from  one  M.  N.,  of ,  and  paid 

nim dollars  therefor,  and  I  have  not  in  any  way 

sold  or  disposed  of  the  same. 

[JUEAT.]  [SiGNATUKB.] 

I  4218.  AjBldaTit.  Such  third  person  shall  make  and  serre 
upon  the  sheriff  an  affidavit  showing  hia  title  to  the  property 
and  his  right  to  the  possession.  Such  provisiona  are  only  ap- 
plicable when  the  property  is  taken  by  the  sheriff,  in  the  proper 
discharge  of  his  duty,  from  the  possession  of  the  defendant  or 
his  agent." 

I  4219.  Notice  to  sheriff  to  accompany  affidavit. 

Farm  No.  1024, 

[Title.] 

To  S.  H.,  sheriff  of  the  county  of : 

Please  take  notice  that  I  claim  the  personal  property  menr 
tioned  in  the  affidavit  herewith  served,  and  require  you  to 
deliver  the  same  to  me. 

[Date.]  [Sionatubb.] 

I  4220.  Hotice  to  plaintiff  to  indemnify  shariff. 

Farm  No,  J023, 

[Title.] 

To ,  plaintiff's  attorney: 

Please  take  notice  that   claims  the  property 

taken  by  me  in  this  action,  and  that  I  require  the  plaintiff  to 
indemnify  me,  or  I  shall  not  keep  the  property,  nor  deliver 
it  to  the  plaintiff. 

[Date.]  S.  T.,  Sheriff. 

I  4221.  XTndeirtaking  of  indemnity. 

Form  No.  1026. 

[Title.] 

Whereaa,  the  plaintiff  has  claimed  the  following  property 

[describing  it],  and  T.  S.,  of ,  claima  the  same 

as  his  property. 

Now,  therefore,  we,  L.  M.,  of ,  merchant,  and 

N.  0.,  of  banker,  undertake,  in  the  aoni  of 

H  King  V.  Orser,  4  Duer,  431. 
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dollars,  to  indemnify  the  sheriff  of  the  county 

of against  the  claim  of  the  said  T.  S.,  in  con- 
sideration that  the  said  property  be  delivered  to  the  plaintiff. 
[Date.]  [Signatures  and  Seals.] 

[Affidavit  of  qualification  as  in  No.  996.] 

I  48528.  Aetion  on  bond.  If  in  a  bond  to  indemnify  a  sheriff 
for  replevying  property  claimed  by  a  person  other  than  defend- 
ant in  the  writ,  the  obligors  undertake  to  indemnify  him  from 
any  damage  he  may  sustain  by  reason  of  any  costs,  suits,  judg- 
ments, and  executions  that  shall  come  or  be  brought  against 
him,  the  sheriff  can  not  maintain  an  action  on  the  bond  because 
a  judgment  has  been  recovered  against  him,  but  must  first  pay 
the  judgment.^  If  the  undertaking  in  an  action  commenced 
in  a  Justice's  Court  limits  the  liability  of  the  obligors  to  a 
judgment  for  a  return  of  the  property  rendered  by  the  justice, 
and  such  judgment  is  not  recovered  before  the  justice,  no  re- 
covery can  be  had  on  the  undertaking,  even  though  judgment 
for  the  return  of  the  property  be  rendered  by  the  County  Court 
on  appeal.*''  Otherwise,  where  the  undertaking  is  in  statutory 
form.**  Nor  are  the  sureties  liable  to  defendant  unless  he 
recovers  judgment  for  a  return  of  the  property.  A  judgment 
in  his  favor  which  does  not  award  a  return  will  not  support 
the  action.'* 

I  4888.  Lion  of  attachment.  T.  commenced  suit  against  J. 
by  attachment;  the  writ  was  levied  upon  certain  personal  prop- 
erty by  the  plaintiff  H.,  as  sheriff.  M.  J.,  wife  of  J.,  claimed 
the  pToperty  as  sole  trader,  and  brought  her  action  of  replevin 
for  the  property,  and  obtained  possession  of  the  same  by  the 
delivery  of  an  undertaking  as  required  by  section  102  of  the 
Code.**'  The  undertaking  was  executed  by  defendants  R.  and 
S.  The  replevin  suit  was  decided  February  6,  1866,  in  favor 
of  H.  T.  obtained  judgment  in  the  attachment  suit  against 
J.,  November  30,  1864.  On  the  18th  of  February,  1855,  exe- 
cution in  favor  of  other  creditors  of  J.  coming  into  the  hands 
of  H.  as  sheriff,  he  levied  them  on  the  same  property,  and 
subsequently  sold  the  property  and  paid  the  proceeds  into  court. 

M  Lett  V.  Mitchell.  32  Cal.  23. 

STMltcbnm  v.  Stantim,  49  Cal.  302. 

Mid. 

Mid. 

«o  Cal.  Code  Civ.  Pro..  S  512. 
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H.  then  brought  this  suit  against  the  sureties  in  the  repleTUi 
bpnd.  It  was  held  that  the  lien  of  T/s  attachment  coatinued 
after  the  replevy  of  the  goods  by  M.  J.^^  The  poeseesion  ob- 
tained by  the  plaintiff  in  replevin  ia  only  temporary;  it  does 
not  divest  the  title^  or  discharge  the  lien.^  When  the  aame 
property  came  into  the  hands  of  H.  as  sheriff,  the  condition 
of  the  replevin  bond  to  return  the  property  was  fulfilled.** 

I  4888a.  Claim  and  deUvexy  —  burden  of  proof.  Wbere^  in  an 
action  in  claim  and  deUvery,  the  plaintiff  alleges^  as  ground 
of  action,  that  he  is  the  owner  of  the  property,  and  his  all^a- 
tions  of  ownership  are  put  in  issue  by  the  answer,  and  title 
alleged  in  the  defendants,  the  burden  of  proving  ownefBhip  at 
the  trial  is  with  the  plaintiff,  and  a  failure  to  introduce  eW- 
dence  tending  to  show  his  ownership  is  fatal  to  his 


I  4283b.  The  same  —  verdict  sui&eient  to  sustaiA  pad^gnmnt. 

In  claim  and  delivery,  where  each  party  claims  the  right  of 
possession  by  virtue  of  absolute  ownership,  and  in  no  other 
manner,  a  verdict  which  finds  the  plaintiff  entitled  to  the  poe- 
session  of  the  property,  and  fixes  its  value,  will  support  a 
judgment  for  the  plaintiff  for  possession  of  the  property,  or 
its  value  as  found  by  the  jury.* 

§  4883c.  The  same  —  staying  proceedings  on  Judgment.  A 

judgment  for  the  plaintiff  in  an  action  for  the  recovery  of 
personal  property  is  immediately  enforcible,  unless  the  defend- 
ant gives  a  stay  bond,  and  the  fact  that  the  defendant  has  given 
a  bond  for  redelivery  does  not  entitle  him  to  an  order  of  the 
appellate  court  staying  proceedings  on  the  judgment  a^qpetled 
from.** 

ei  Hunt  V.  Bobinson,  11  Gal.  262. 
•aid. 

•Bid. 

M  Haveron  v.  Anderson,  3  N.  Dak.  640. 
«  Branstetter  v.  Morf?an,  3  N.  Dak.  280l 
«>  Swasey  v.  Adair,  88  OaL  208b 


»5        27STa        OOM  Br  coco 

30  S3        7  0008 


a  bios  Ob  131  111  1 


I 


r 


■^ 


bios  Ob  131  111  1 


3  blDS  Db  131  III  1 


3  bios  Ob  131  111  1 


